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CONTENTS  OF  VOLUME  III. 

CHAPTEE  XLVII. 

MOETGAGES. 

Section  I, — Foeeclosuke — Sale — Bedemption. 

(l.)    FORECLOSURE. 

Forms  : — 1.  Foreclosure'  nisi  at  trial — mortgagor  in  possession — puisne 
incumbrancers  one  time  to  redeem — delivery  of  possession.  2.  Fore- 
closure nisi — mortgagees  in  possession.  3.  Foreclosure  nisi — mort- 
gagor in  possession — property  registered  in  land  registry.  4.  Fore- 
closure msi — receiver's  receipts  to  be  taken  into  account.  5.  Judgment 
for  amount  due  under  mortgage  and  for  foreclosure  nisi — credit  for 
amount  recovered  under  judgment.  6.  Like  order  debt  and  interest 
not  proved — receiver  appointed.  7.  Foreclosure  nisi,  avoiding  the 
the  necessity  for  a  Master's  certificate.  8.  Like  order  by  consent, 
debt  and  interest  admitted.  9.  Foreclosure  nisi — copyholds.  10. 
Foreclosure  nisi — mortgage  of  leaseholds  by  subdemise.  11.  Partial 
foreclosure — leaseholds,  part  of  mortgagor's  interest  having  vested 
in  the  Crown  by  his  conviction  for  felony.  12.  Foreclosure  after 
part-payment  and  tender.  13.  Declaration  that  mortgagee  entitled 
to  hold  property  as  security  for  collateral  advantage  notwithstanding 
principal  and  interest  paid.  14.  Declaration  that  notwithstanding 
form  of  re-conveyance  charge  kept  alive.  15.  Declaration  that  sub- 
sequent incumbrancers  bound  by  order  for  sale  by  Court 

Pages  1825—1834 

Notes  : — Right  to  foreclose — Foreclosure  where  Crown  interested — Stay- 
ing proceedings  in  foreclosure  action  on  motion  by  deft — Defective 
assurances        ...  .        .  .  1834 — 1842 

(ll.)    SALE, 

Forms  : — 1.  Sale  in  default  of  payment.  2.  Sale  on  giving  security  with 
directions  as  to  reserve  price,  or  foreclosure  on  failure  to  sell—  Con- 
veyancing Act,  1881,  s.  25.  3.  Sale  out  of  Court  by  mortgagor  on 
giving  security — reserve  price  to  cover  mortgage  debt  and  costs — 
Conveyancing  and  Law  of  Property  Act,  1881,  s.  25 — O.  li,  1a. 
4.  Sale  instead  of  foreclosure — conduct  of  sale  given  to  first  mort- 
gagees— Conveyancing  and  Law  of  Property  Act,  1881,  s.  25.  5. 
Sale  instead  of  redemption — conduct  of  sale  given  to  owner  of  equity 
of  redemption — Conveyancing  and  Law  of  Property  Act,  1881,  s.  25 

1842—1845 

Notes:— Sale 1845—1848 

Forms:— 6.  Sale  in  creditor's  action  by  mortgagee — infant  deft — costs 
reserved -         -  1848—1850 

Notes  :— Creditor's  action  by  mortgagee— Costs    -        -  1850 — 1852 
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(hi.)  redemption. 

Forms: — 1.  Common  redemption  judgment.  2.  Dismissal  of  redemption 
action.  3.  Redemption-^cliattels.  4.  Redemption  action — tender 
declared  to  be  unconditional.  5.  Defendant  refusing  to  convey — 
appointment  of  person  to  convey  mortgaged  property  for  Ms  estate 
therein— Trustee  Act,  1893,  s.  26  (6),  38  -        Pages  1852—1855 

Notes  : — Eight  of  redemption — Clandestine  mortgages — Parties  to  fore- 
closure and  redemption  actions — Parties  by  representation — Persons 
entitled  to  redeem — Reconveyance — Trustee  Act,  1893,  ss.  28,  29 — 
Vesting  order  on  reconveyance — Foreclosure  and  redemption  of 
copyhold — Eights  of  mortgagee  and  mortgagor  as  affected  by  the 
Statutes  of  Limitation — Principal — Interest — Interest  payable  by 
tenant  for  life  or  other  limited  owner — Compound  interest — Interest 
or  notice — Application  of  payments  of  interest — Arrears  of  interest — 
Statutes  of  Limitation — Title  deeds— Costs— Right  to,  generally — 
Priority  of  costs — Costs  of  reconveyance — Costs,  charges,  and  ex- 
penses properly  incurred— Costs  of  disclaiming  deft — Costs  of 
assignees  and  trustees— Costs  of  receiver         -        -  1855 — 1884 


Section  II. — Accounts,  Inqtjieibs,  Declarations  and  Directions  in 

FORECLOSUEB   AND   EeDEMPTION   ACTIONS. 

Forms  : — 1.  Account  of  rents— annual  rests.  2.  Account  of  rents — 
repairs  and  lasting  improvements.  3.  Account  of  insurance  pre- 
miums. 4.  Inquiries  as  to  proceeds  of  sale  of  part  of  mortgaged 
premises,  and  as  to  moneys  received  for  insurance  of  mortgaged 
premises — interest  on  amounts  received.  5.  Sums  laid  out  in  com- 
pleting buildings.  6.  Inquiry  in  redemption  action  as  to  possession 
by  deceased  mortgagee — occupation  rent — over-payment— deft  to 
deliver  possession  on  redemption.  7.  Inquiry  as  to  deterioration  of 
mortgaged  property.  8.  Land  tax  redeemed  by  mortgagee.  9.  In- 
quiry as  to  incumbrances  on  mortgaged  estate,  and  their  priorities. 

-  10.  Inquiries  as  to  incumbrances  and  parties  interested.  11.  Declara- 
tion of  right  of  pits  in  a  foreclosure  action  to  property  fraudulently 
omitted  from  their  security,  vi^ith  inquiries.  12.  Copyholds  declared 
to  be  included  in  mortgage,  though  not  distinguished  as  such.  13. 
Mortgagee  selling  at  an  unreasonably  low  price  charged  with  loss. 
14.  Inquiry  as  to  sale — insufficient  price.  15.  Inquiry  as  to  costs, 
charges  and  expenses.  16.  Costs — allowance  of  special  items — 
attempted  sale.  17.  Mortgagor  bankrupt — value  of  security  assessed 
by  mortgagee — several  defts — one  time  to  redeem  1885 — 1892 

Notes  : — Eights  and  liabilities  of  mortgagor  in  possession — Attornment 
■ — Leases — Eights  and  liabilities  of  mortgagee  in*possession — wilful 
default — Mortgagee  exercising  power  of  sale — Accounts — Annual 
rests— Just  allowances     •  ...  X892 — 1907 


Section  III. — Successive  Redemptions  and  Foreclosures. 

Forms  : — 1.  First  mortgagee  v.  second,  and  mortgagor.  2.  Second  mort- 
gagee V.  first,  third,  and  mortgagor— part  of  mortgaged  property 
leasehold — legal  estate  in  leasehold  outstanding  1907 — 1909 

Notes      -        ^  1909,  1910 


Section  IV.— Enlarging  Time' and  Opening  Foreclosure. 

Forms  : — 1.  Order  on  application  by  mortgagor  to  enlarge  time  before 
default.  2.  Order  on  application  by  mortgagee  to  enlarge  time  where 
he  has  received  rents,    3,  The  lilre — rnoney  in  the  hands  of  receiver 
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accounted  'for  to  mortgagee— further  interest  waived.     4.  Opening 
foreclosure  absolute  -         •  -         -        Pages  1911—1913 

Notes  :— Enlarging  time — Opening  foreclosure  after  certificate 

1913—1915 

Section  V. — Fokeclosueb  Absolute. 

Forms:— 1.  Foreclosure  absolute.  2.  Immediate  order  for  foreclosure 
absolute— part  of  property  not  sold  under  previous  order— mortgagor 
of  unsound  mind — vesting  order.  8.  Foreclosure  absolute  at  hearing 
against  defts  disclaiming  by  counsel,  or  submitting  to  stand  fore- 
closed. 4.  Same,  against  second  mortgagee  declining  to  redeem. 
5.  Same,  on  payment  of  disclaiming  deft's  costs.  6.  Foreclosure 
absolute— equitable  mortgage  by  deposit  deeds.  7,  Foreclosure 
absolute  after  order  enlarging  time  for  redemption  1916 — 1919 

Notes  :— Foreclosure  absolute— Possession— Opening  the  foreclosure 
absolute 1919-1923 


Section  VI. — Foreclosure  and  Kbdbmption  of  Chattels. 
(i.)  mortgages  of  stock,  &c. 

Forms  : — 1.  Foreclosure  of  mortgaged  stock,  and  cash  in  Court.  2.  Stock 
mortgage — where  stock  to  be  replaced,  or  ioreclosure  of  land  mort- 
gaged to  secure  it.  3.  Bedemption  of  particular  portion  of  stock  on 
payment  of  share  of  debt.  4.  Mortgage  of  pension.  5.  Foreclosure 
of  chattels  brought  upon  or  added  to  the  property  after  the  mort- 
gage.    6.  Bedemption  of  goods  pledged— over-payment — assignee 

1923—1926 

Notes  : — Foreclosure  and  redemption  of  chattels — Chose  in  action — 
Stock  mortgage — ecclesiastical  property — Mortgages  or  pledges  by 
factors— Policies— Money  Lenders  Act,  1900  (63  &  64  V.  c.  51)  — 
Bills  of  sale — Bills  of  Sales  Act,  1878 — Definitions — Bill  of  sale — 
personal  chattels,  etc.  —Assurance  of  personal  chattels — License  to 
take  possession  of  chattels — Agreement  conferring  right  in  equity — 
Trade  machinery— Excepted  documents — Eegistration — Statement 
of  consideration — Formalities  on  registration — Bills  of  Sale  Act 
(1878)  Amendment  Act,  1882 — Chattels  acquired  after  the  mortgage 
—Fixtures— Mortgages  of  ships       ....  1926—1952 


Section  VII. — Mortgages  by  Companies. 

Forms  : — 1.  General  form  of  judgment  in  debenture -holder's  action. 
2.  General  form  of  judgment  in  debenture-holder's  act-ion  where  there 
is  a  trust  deed.  3.  Declaration  of  charge  where  company  dissolved 
and  reconstituted  by  statute — receiver — inquiries.  4.  Declaration  of 
debenture -holder's  charge  to  cover  assets  not  charged  by  debentures — 
receiver  and  manager — inquiries — priority — realization.  5.  Declara- 
tion of  priority  of  debenture-holders  over  the  general  and  unsecured 
creditors  of  a  company,  with  directions  for  payment.  6.  Declara- 
tion that  holders  of  debentures  in  blank  entitled  .in  equity  to  same 
position  as  if  their  names  inserted  in  debentures.  7.  Mortgage  of 
railway  —  account  of  what  is  due  —  appointment  of  receivers. 
8.  Lloyd's  bonds, — declaration  of  rights  of  holder.  9.  Eailway  rent- 
charges,  and  mortgage  debentures — priorities  declared.  10.  Inquiries 
as  to  rent -charges  granted  by  a  railway  company — application  by 
receiver  of  balances  after  payment  of  the  working  expenses  in  satis- 
faction of  the  arrears  of  rent-charges.  11.  Declaration  as  to  rights 
of  debenture -holders  to  realize  on  winding-up  order  being  made. 
12.  Motion  for  injunction  treated    as   interpleader  issue  —  sheriff 


vi  Contents  of  Volume  III. 

directed  to  pay  money  to  debenture-holders'  receiver  as  against 
execution  creditor.  13.  Uncalled  capital — declaration  of  charge — 
inquiries.  14.  Declaration  that  ultra  vires  mortgage  not  binding  on 
company.  15.  Form  of  foreclosure  judgment  on  mortgage  deben- 
tures, excluding  uncalled  capital,  and  without  prejudice  to  applying 

for  sale Pages  1958—1961 

Notes  : — Mortgages  by  companies — Statutory  provisions  as  to  registra- 
tion— Debentures  and  debenture  stock      -        -        -        1961 — 1973 


Section  VIII. — Equitable  Mortages. 

Forms  : — 1.  Equitable  mortgage  by  deposit  of  deeds — declaration  and 
order  for  conveyance  and  foreclosure.  2.  Mortgage  of  shares  in 
trading  partnership — foreclosure — redemption  or  purchase  by  the 
other  partners.  3.  Another  form — mortgage  of  share  in  partnership 
— Foreclosure  action.  4.  Declaration  of  equitable  charge — sale  on 
default  of  payment.  5.  Sale  on  result  of  certificate.  6.  Payment 
by  instalments  —  declaration  of  charge — transfer  of  judgment  — 
indemnity.  7.  Mortgage  of  stock  certificates  by  deposit — order  to 
transfer — sale  in  default  of  payment.  8.  Sale  at  suit  of  equitable 
mortgagee  by  deposit  of  railway  debentures.  9.  Order  for  sale  only 
where  right  to  a  legal  mortgage  is  excluded  by  terms  of  the  agree- 
ment. 10.  Equitable  mortgage — sale  instead  of  foreclosure — conduct 
of  sale  to  mortgagors — Conveyancing  and  Law  of  Property  Act,  1881, 
s.  25  -  -        -  ....        1973—1980 

Notes  : — Equitable  mortgages — Bemedies  of  equitable  mortgagee 

1980—1984 


Section  IX. — Lien  in  the  Nature  of  an  Equitable  Mortgage. 

Forms: — 1.  Lien  on  reversion — conveyance.  2.  Establishing  lien  on 
reversion — ^mortgage  or  sale.  3.  Declaration  of  lien  for  expenditure 
on  land  by  third  parties  and  of  charge  upon  such  lien  in  favour  of 
pits,  with  rights  of  redemption  and  foreclosure,  as  in  the  case  of  a 
derivative  mortgage.  4.  Lien  on  policies  established  by  letter 
addressed  to  the  creditor,  and  by  him  delivered  to  the  insurance  office. 
5.  Lien  on  shares  for  debt  due  from  shareholder — assignee — transfer 
of  lien — injunction.  6.  Injunction  against  registration  of  shares  and 
for  delivery  of  transfer.  7.  Public  Health  Act,  1875 — improvement 
expenses  declared  a  charge — account.  8.  Public  Health  Act,  1875 — 
charge  for  improvement  expenses — several  properties.  9.  Declara- 
tion of  charge  for  private  improvement  expenses  (Private  Street 
"Works  Act,  1892,  s.  13).     10.  Like  declaration — order  for  sale 

1984—1989 

Notes 1989—1993 


Section  X. — Judgments — Judgment  Acts. 

Forms  : — 1.  Inquiry  as  to  lands  of  judgment  debtor  extended  under  an 
elegit — sale  of  extended  lands  and  application  of  proceeds— 27  &  28 
V.  c.  112,  B.  4  (amended  by  63  &  64  V.  c.  26,  s.  5,  and  schedule). 

2.  Inquiry  as  to  lands  delivered  in  execution  by  appointment  of 
receiver — prior  and   subsequent  incumbrances  distinguished — sale. 

3.  Inquiry  as  to  lands  extended^redemption,  or  in   default  sale. 

4.  Judgment  creditor  in  possession  by  elegit — ^inquiries  and  accounts. 

5.  Judgment  upon  which  a  writ  of  execution  had  been  sued  out,  re- 
turned by  the  sheriff  and  duly  registered,  declared  a  charge  upon  the 
debtor's  equitable  life  interest  in  copyholds,  and  enforced  by  sale. 

6.  Judgment  enforced  by  sale,  where  creditor  unable  to  obtain  de- 
livery  by   reason    of    prior   incumbrances.      7.  Judgment    debt — 
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accounts  and  inquiries — sale — application  of  proceeds.  8.  Judgment 
against  a  railway  oo. — inquiries  whether  extended  lands  were 
surplus  lands — 27  &  28  V.  o.  112,  s.  4.  9.  Sale  and  immediate  con- 
veyance by  CO.  to  adjoining  landowner,  with  right  of  pre-emption, 
after  return  of  inquisition  without  inquiry — 27  &  28  V.  c.  112,  s.  4 

Pages  1993—1999 

Notes  :— Judgments— Judgments  Acts,  1838—1864         -        1999—2005 


Section  XI. — Moetgages  of  Settled  Pkopeety  and  of 
Partial  Interests. 

Forms  : — 1.  Foreclosure— equity  of  redemption  in  settlement.  2.  Ee- 
demption  action  —  remainderman  v.  mortgagee  and  tenant  by 
courtesy,  he  being  charged  with  interest.  3.  Carrying  out  equities 
between  parties  entitled  to  redeem.  4.  Eedemption  by  person 
interested  in  part  only.  5.  Pit  first  mortgagee  of  the  entirety  and 
second  of  a  moiety -        2005 — 2009 

Notes 2009 


Section  XII. — Derivative  Mortgages. 

Forms  : — 1.  Derivative  mortgagee  v.  mortgagee  and  mortgagor.  2.  First 
mortgagee  v.  second,  and  second's  derivative,  and  mortgagor  and 
subsequent  incumbrancers.  3.  Bedemption  action — mortgagor  v. 
mortgagee  and  his  trustee  in  liquidation  and  derivative  mortgagees 

2009—2011 

Notes      .        .        .        , 2011, 2012 


Section  XIII. — Consolidation  of  Mortgages. 

Forms  :— 1.  Consolidation  of  mortgages  against  purchasers  of  the  equity 
of  redemption — successive  redemptions  and  foreclosures.  2.  Con- 
solidation—redemption action — different  properties  mortgaged  to 
distinct  mortgagees— assignment  of  equities  of  redemption  by  one 
deed  to  one  person     -         -  -         -  -        2012 — 2014 

Notes  :  Consolidation  of  securities  -        -        -  2014 — 2016 


Section  XIV. — Marshalling  Securities. 

Forms  : — 1.  Marshalling  securities  in  favour  of  second  mortgagee  as 
against  a  surety  who,  on  payment  of  first  mortgagee's  debt,  has  had 
transferred  to  him  a  security  not  included  in  that  of  second  mortgagee. 

2.  Policy-moneys  marshalled  in  favour  of  a  surety  from  whom  the 
debt  secured  by  one  of  several  mortgaged  policies  has  been  recovered. 

3.  Securities  marshalled  in  favour  of  persons  claiming  under  a  volun- 
tary settlement  prior  to  the  mortgage.  4.  Judgment  working  out 
right  of  marshalling  as  between  mortgagees        -        -      2016 — 2020 

Notes 2020—2022 


Section  XV. — Priority— Notice— Tacking. 

Forms  :— 1.  Declaration  of  priority  according  to  date.  2.  Declaration  of 
priority  of  equitable  sub-mortgagee.  3.  Priority  acquired  by  prior 
notice  declared.    4.  Priority  acquired  by  registration.     5.  Subsequent 
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inoumbranoer  without  notice  to  retain  the  title-deeds — 6.  Priority  of 
charge   under  settlement — sale — subsequent  incumbrancer  without 
notice  to  retain  the  deeds,  but  to  produce  them  for  the  purposes  of 
the  sale.     7.  Declaration  of  charge — deeds  to  be  delivered  up.    8. 
Neglect  to  give  notice  to  equitable  mortgagee — damages.     9.  Tack- 
ing.   10.  Order  to  rectify  register  of  title — Land  Transfer  Act,  1875,  s. 
95  (38  &  39  V.  c.  87).  11.  Middlesex  registry — rectification  of  register 
— Land  Eegistry  (Middlesex  Deeds)  Act,  1891,  s.  1 — Land  Transfer 
Act,  1875,  s.  95— Land  Transfer  Act,  1897,  s.  7,  sub-s.  2.    12.  Direc- 
tion for  entry  of  satisfaction  of  lis  pendens  (23  &  24  V.    c.  115). 
13.  Order  nisi  to  vacate  registration  of  lis  pendens  (23  &  24  V.  c. 
115  and  30  &  31  V.  c.  47).     14.  Order  of  course  to  vacate  registration 
of  lis  pendens  (30  &  31  V.  o.  47).     15.  Order  on  summons  to  enter 
satisfaction  of  lis  pendens  in  action  commenced  by  writ  (28  &  24  V.  c. 
115).     16.  Order  misi  to  vacate  registration  oi  Us  pendens  and  order 
absolute — Lis  pendens  Act,  1867,  s.  2.     17.  Judgment  or  order  in 
action  commenced  by  writ  or  originating  summons  containing  direc- 
tion to  enter  satisfaction  of  lis  pendens  (23   &  24  V.  c.  115).    18. 
Order  to  vacate  registration  of  deed  of  arrangement  (51  &  52  V.  c. 
51,  s.  8).     19.  Order  to  vacate  registration  of  land  charge  (51  &  52  V. 
c.  51,8.14);     20:  Order  to  vacate  registration  of  land-charges  created 
by  certificate  of  land  tax — (Finance  Act,  1896,  s.  33,  and  51  &  52  V. 
c.  51,  s.  14).     21.  Order  to  vacate  registration  of  writs  and  orders 
affecting  land— (Settled  Land  Act,  1890,  s.  19,  and  51  &  52  V.  c.  51,  s. 
5,  and  63  &  64  V.  c.  26,  s.  2  (1)).     22.  Another  form  of  order  to  vacate 
registration  of  land  charges  (51  &  52  V.  c.  51,  s.  14).     23.  Order  to 
vacate  or  satisfy  annuity  -        -        -  Pages  2022—2029 

Notes  : — Priority — time — Priority  how  lost — Notice — Constructive  notice 
— Shares  and  stocks  in  companies — Priority  as  affected  by  registration 
— Lis  pendens — Possession  of  title-deeds — Tacking  -        2030—2047 


Section  XVI. — Annuities  and  Eent-chargeb. 

Forms  : — 1.  Arrears  of  freehold  rent-charges  raised  by  sale.  2.  Uncer- 
tainty as  to  land  charged — inquiries  in  default  of  agreement. 
3.  Charge  by  Inclosure  Commissioners  on  inheritance  of  glebe  lands 
enforced  by  sale  - 2047,  2048 

Notes  : — Annuities — Bent-charges   -        -        -        •         -       2048 — 2050 


Section  XVII. — Benefit  Building  Societies. 

FoEMS : — 1.  Eedemption  on  payment  of  all  future  subscriptions  until 
dissolution  of  society — probable  duration  to  be  calculated,  and  future 
payments  to  be  treated  as  immediately  due.  2.  Profits  payable  to 
withdrawing  member — no  provision  for  determining  the  probable 
duration  of  the  society — pit  having  paid  the  trustees'  demands  vmder 
protest.  3.  Order  for  payment  of  fines  as  a  personal  debt,  and 
judgment  for  redemption  of  mortgage.  4.  Foreclosure — special 
accounts.  5.  Order  to  indorse  receipt  on  mortgage  and  to  deliver  up 
deeds.  6.  Winding-up — withdrawal  of  members — priority — deceased 
members — loan  by  society  ,to  members — set-off.  7.  Shares  declared 
preferential  as  regards  paymenj;  of  ipteregt — ngw  rije  invalid 

2050—2055 

Notes  :  —Building  Societies  Acts — Borrowing  members — Statutory  receipt 
— Arbitration— Stamp  duty— Borrowing  powers  — Windbig-up  and 
dissolution 2055—2065 

Section  XVIII.— Welsh  Mortgage        ...  .  2O66 
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OHAPTEE   XLVIII. 

SUEBTYSHIP. 

Section  I. — Indemnity  and  Contribution. 

Forms  : — 1.  Contribution  between  co-sureties  and  principal,  in  suit  by 
surety.  2.  Account  of  payments  by  surety,  and  inquiry  as  to  con- 
tribution by  co-sureties.  8.  Surety  declared  entitled  to  dividends 
from  principal  debtor's  estate.  4.  The  like— declaration  as  to  several 
sureties.  5.  Contribution  between  co-directors  in  respect  of  the 
liability  on  shares  which,  pursuant  to  a  resolution  ultra  vires,  had 
been  purchased  and  transferred  into  the  name  of  the  pit,  one  of  the 
directors,  in  trust  for  the  co.  6.  Contribution — Pits  (sureties) 
entitled  to  participate  in  benefit  of  security  given  by  principal  to  co- 
siu'eties — validity  of  security  disputed — costs — set  off.  7.  Mutual 
marine  insurance — contribution.  8.  Liability  to  "  Lloyds  "  on  letter 
of  guarantee.  9.  Leave  to  give  notice  of  claim  to  be  identified  by  a 
third  party— O.  xvi,  48.  10.  Liability  to  indemnify — third  party — 
question  tried  immediately  after  trial — 0.  xvi,  52.  11.  Persons 
served  with  notice  of  claim  to  contribution  having  entered  an  ap- 
pearance, leave  given  to  defend — 0.  xvi,  49,  53.  12.  Declaration  of 
right  to  indemnity  and  contribution.  13.  Three  sureties  to  prove 
for  whole,  each  to  receive  one  share  only.  14.  Surety  dis- 
charged by  loss  of  collateral  security  through  creditor's  negligence. 
15.  Discharge  of  surety  on  the  usual  bond  by  a  railway  co.  under 
the  Parliamentary  Deposits  Act,  by  the  subsequent  passing  of  an 
Act  making  deviations,  abandoning  part  of  the  undertaking  and 
authorizing  an  increase  of  capital.  16.  Covenant  rescinded  as 
against  a  surety  on  non-execution  by  co-surety     Pages  2067 — 2074 

Notes  : — Indemnity — Contribution — Duration  of  contract — Discharge  and 
release  of  surety — (i)  Discharge  of  surety  by  concealment  or  mis- 
representation ;  (ii)  Discharge  of  surety  by  variation  of  the  contract ; 
(iii)  Discharge  of  the  surety  by  acts  of  the  creditor  affecting  or  alter- 
ing his  position  -  2074—2087 

Section  II. — Mortgage  by  Surety. 

Form  :  Foreclosure  of  separate  mortgages  by  principal  and  surety 

2087,  2088 

Notes      ....  2088,2089 


OHAPTEE  XLIX, 

PAETNEESHIP. 

Section  I. — Enforcing  or  Setting  aside  Agreement. 

Forms: — 1.  Enforcing  partnership  agreement,  with  variations.  2.  Decla- 
ration of  title  to  share  as  partner  in  partnership  assets  and  profits. 
3.  Setting  aside  partnership  induced  by  misrepresentation  —  con- 
sequential relief.  4.  Existence  of  partnership  declared  —  special 
declarations  as  to  separate  iproperty  employed  in  business — inquiry 
as  to  partnership  money  expended  thereon.  5.  Inquiry  as  to  exist- 
ence of  partnership.  6.  Accounts  of  two  separate  and  successive 
partnerships      ■        -  2090—2094 

VOL.  III.  6 
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Notes  : — Definition  of  partnership  —  Limited  partnership  —  Belief  in 
nature  of  specific  performance — Bescission— Duration  of  partnership 

Pages  2094—2097 

Section  II. — Dissolution — Account—  Sale. 

FoEMS : — 1.  Dissolution — accounts.  2.  House,  &c.  where  business  was 
carried  on  declared  partnership  assets — sale  and  accounts — receiver. 
3.  Sale  as  a  going  concern.  4.  Eeturn  of  premium — occupation 
rent.  5.  Application  of  fund  in  Court  in  partnership  action. 
6.  Special  case  —  instruction  to  arbitrator  to  consider  question  of 
goodwill— right  to  solicit  customers.  7.  Action  by  mortgagee  of 
share  to  enforce  his  security  on  dissolution — declaration  of  rights  of 
mortgagee — Partnership  Act,  1890,  s.  31,  sub-ss.  1,  2.  8.  Trade 
union — distribution  of  unexpended  funds  among  different  classes  of 
members  on  dissolution      -  2097 — 2103 

Notes: — Jurisdiction  —  Account  —  Bights  of  assignee -^Dissolution — 
Effect  of  dissolution — Account  consequent  on  dissolution — Sale — 
goodwill — Beceiver— Eeturn  of  premium — Interest — Arbitration — 
Costs  -        -  -        -  ...        2103—2114 


Section  III. — Account  after  Decease  of  a  Paetnek. 

Forms  : — 1.  In  action  by  exors  of  deceased  against  surviving  partner. 
2.  Exors  of  deceased  partner  against  Surviving  partner — expiration 
of  term — partnership  at  will — special  inquiry.  3.  Inquiries  as  to 
capital  and  employment  of  manager  and  allowance  for  management 
— in  action  by  exors  of  deceased  against  lunatic  partner,  where  no 
committee  had  been  appointed.  4.  Leaseholds — indemnity  against 
covenants — allowance  for  management.  5.  Mortgage  by  deceased 
partner  to  secure  partnership  debts — sufficiency  of  partnership  assets 
to  answer  partnership  debts      -  •        -  2114 — 2117 

Notes  : — Death  of  partner  —  Bankruptcy  —  Bankruptcy  of  surviving 
partner      ....  .        .        2117—2121 


Section  IV. — Accounts  in  Action  by  Creditor. 

Forms  : — 1.  Administration  of  estate  of  deceased  partner.  2.  Charging 
order  on,  and  appointment  of  receiver  by  way  of  equitable  execution 
of  interest  of  partner  in  partnership  property  on  application  of 
separate  judgment  creditor — Partition  Act,  1890,  s.  23       2121 — 2123 

Notes  : — Liability  of  partners  to  creditors — change  in  constitution  of  firm 
— liability  of  quasi  partners  to  creditors — liability  of  the  partnership 
estate  to  separate  creditors        ....  2123 — 2130 


Section  V. — Account  in  Action  by  Bbneficiakibs. 

Forms  : — 1.  Accounts  and  inquiries  as  to  testator's  partnership  business. 
2.  Inquiries  as  to  testator's  assets  in  foreign  firm,  and  course  to  be 
taken.  3.  Infants  entitled  to  profits — inquiry  whether  for  their 
benefit  to  take  profits  or  interest.  4.  Survivor  not  entitled  to  allow- 
ance for  management  except  travelling  expenses  and  disbursements 
— lien  on  share  of  survivor.  5.  Partnership  realty  to  be  deemed 
personalty  -  -  2130 — 2132 

Notes  : — Parties  to  actions  by  beneficiaries — Title  of  beneficiaries — 
Interest  or  profits — Corpus  or  income — Beal  or  personal  estate 

2182—2135 
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CHAPTER  L. 
Specific  Pbefobmancb. 

Section  I. — Eight  to  Relief. 

Forms  : — 1.  Declaration  of  right.  2.  The  like — agreement  established. 
3.  The  like — agent  declared  duly  authorized.  4.  Conditional  declara- 
tion of  right  in  action  by  vendor,  and  inquiry.  5.  Inquiry  as  to 
damages  by  reason  of  delay.  6.  Specific  performance  enforced 
against  exors  of  deceased  purchaser — re-sale      -      Pages  2136 — 2138 

Notes  : — Nature  of  jurisdiction — What  agreements  may  be  enforced— 
Grounds  of  defence  to  the  action.    1 .  Establishment  of  the  agreement. 

2.  Nature  of  the  agreement.  8.  Circumstances  attending  the  incep. 
tion  of  the  agreement.  4.  Capacity  of  the  parties.  5.  Conduct  of 
the  parties  in  respect  of  the  agreement — Partial  specific  performance 
—Damages 2138—2158 

Section  II. — Agreements  foe  the  Sale  of  Land, 
(i.)  reference  of  title. 

Forms  : — 1.  Inquiry  as  to   title.     2.  Inquiry  as  to  good  holding  title. 

3.  Inquiry  where  title  accepted  subject  to  requisitions.  4.  Inquiry 
as  to  damages  for  failure  to  make  a  good  title,  or  in  the  alternative 
for  non-performance.  5.  Inquiry  as  to  delivery  of  abstract,  and 
objections  and  answers  thereto  ....        2158 — 2160 

Notes  : — Parties — procedure — Form  of  declaration  as  to  title — Inquiry 
as  to  title — Title  to  be  made — When  title  may  be  made — When  title 
first  shown — Time  for  completion      ....        2161 — 2170 

(ll.)    TITLE   accepted,    ESTABLISHED,    OR   DISAPPROVED. 

Forms  : — 1.  Vendor's  action — specific  performance  at  hearing  —  title 
accepted.  2.  The  like — title  forced  on  the  purchaser.  3.  The  like — 
title  accepted.  4.  The  like — inquiry  as  to  damages.  5.  The  like — 
payment  of  purchase  money  into  Court.  6.  The  like — counterclaim 
by  defendant — farm  having  been  allowed  to  go  out  of  cultivation. 
7.  The  like — deterioration  and  dilapidation — rents — wilful  default — 
special  directions,  inquiries,  and  reservation  of  costs.  8.  Vendor's 
action — further  consideration — conveyance  to  be  executed  as  an 
escrow,  and  to  be  handed  over  on  payment  of  the  purchase-money. 
9.  Four  day  order  subsequent  and  ancillary  to  last  order.  10.  Another 
form.  11.  Order  after  reference  and  certificate  of  good  title — 
vendor's  action.  12.  Like  order  after  certificate  against  title — lien 
for  deposit  —  dismissal — vendor's  action.  13.  Vendor's  action  — 
occupation  rent.  14.  The  like — leaseholds— covenants  in  assign- 
ments. 15.  The  liie  —  leaseholds  —  indemnity  against  rents. 
16.  Building  lease — mortgage  to  lessor.  17.  Purchaser's  action — 
specific  performanee  at  the  hearing.  18.  The  like,  without  computa- 
tion of  interest — defts  appointed  to  convey.  19.  Directions  as  to 
deeds  under  special  stipulations — purchaser's  action  2170 — 2180 

Notes  : — Interest — Eents — outgoings — occupation  rent — wilful  default — 
Deterioration — Payment  of  purchase -money — Conveyance — Delivery 
of  deeds — Dismissal — deposit — Costs         -        -        -        2180 — 2190 

(hi.)  compensation  or  abatement. 

Forms  : — 1.  Inquiry  as  to  title,  and  if  title  not  shown  to  part,  inquiry  if 
such  part  be  material.  2.  Specific  performance,  with  abatement  for 
deficient  interest.     3.  The  like — title  good,  subject  to  requisitions — 
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inquiry  as  to  expenditure  by  vendor — mortgage  to  be  executed  by 
purchaser.  4.  The  like— with  abatement  for  deficient  parcels. 
5.  The  like— agreement  for  a  lease,  with  abatement.  6.  The  like — 
abatement  from  rent  for  deficiency  of  parcels.  7.  The  like  with 
abatement  for  defect  of  title,  and  misrepresentation  as  to  working 

expenses  of  colliery Pages  2190—2193 

Notes  :  Compensation  2193 — 2197 

(IV.)    THE   VENDOR   AND   PtJECHASEE   ACT,  1874. 

FoKMS : — 1.  Bequisitions  declared  sufficiently  answered  and  good  title 
shown.  2.  Objection  overruled.  3.  Objections  declared  invalid — 
compensation  according  to  contract.  4.  Construction  of  contract. 
5.  Title  not  made  out — return  of  deposit — payment  of  interest  and 
costs  of  investigating  vendor's  title,  s.  9.  6.  Title  declared  against, 
without  prejudice  to  action  to  recover  deposit.  7.  Bescission  of 
contract — leaseholds — onerous  covenants — return  of  deposit  with 
interest — purchaser's  summons.  8.  Vendor  to  pay  costs  to  hearing 
with  liberty  to  apply  in  case  he  can  make  title  good — purchaser's 
summons.  9.  Purchase-money  deposited — rent-charge  kept  on  foot. 
10.  Declaration  that  a  particular  piece  of  land  separated  from  a 
churchyard  by  highway  is  adjoining  churchyard         -         2197 — 2200 

Notes 2200—2202 


Section  III. — Ageeembnts  for  Leases  oe  Underleases. 

FoEMS  : — 1.  Specific  performance  in  action  by  intended  lessee.  2.  The  like 
■ — disability  to  perform— inquiry  as  to  damages.  3.  The  like — contract 
by  correspondenoo — damages.  4.  The  like — declaration  and  inquiry 
as  to  damages  by  reason  of  vendor  not  procuring  consent  to  assign- 
ment. 5.  The  like — building  agreement — ^mortgage  for  advances  by 
lessor.     6.  In  action  by  intended  underlessee,  where  licence  needed. 

7.  In  action  by  intended  lessor — declaration  as  to  terms  of  lease. 

8.  The  like — houses  fit  for  habitation.  9.  Agreement  for  mutual 
leases.  10.  Inquiry  if  lease  tendered  for  execution  is  a  proper  lease. 
11.  Agreement  for  lease,  with  option  of  further  term         2202—2206 

Notes  : — Procedure — Eight  to  specific  performance — Construction  of  the 
agreement— Damages — Title— Costs — Antedating  leases  2206—2209 

Section  IV. — Agreements  for  Special  Purposes. 
(i.)  agreement  for  transfer  or  issue  of  shares. 

Forms  : — 1.  Vendor's  action — transfer  to  be  registered,  purchase-money 
having  been  paid.  2.  Dismissal  of  action  without  prejudice  to  future 
action  when  corporation  in  a  position  to  issue  stock  under  contract 

2209,  2210 

Notes  ...  2210 

(ii.)  execution  of  works. 

Forms  : — 1.  Agreement  by  railway  co.  to  construct  siding.  2.  Buildings 
to  be  erected — divergence  between  agreement  and  plans.  3.  Judg- 
ment against  railway  co.  for  specific  performance  of  works — declara- 
tion that  covenants  of  old  co.  binding  on  new  co.       ■  2211,  2212 

(ill.)    SALE    of   business. 

Form  : — 1.  Specific  performance — waiver  by  pit  of  stipulations  in  his 
favour      -        -        .        ,        .  ....  2212 
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(IV.)    GRANT    OF   ANNUITY. 

Poem  : — 1.  Agireement  to  grant  annuity  enforced  with  modifications 

Pages  2212,  2218 
Notes 2213 


(v.)    PERSONAL   SERVICE. 

Form  : — 1.  Agreement  to  employ  a  manager  of  works  at  a  percentage  on 
trade  profits 2213 

Notes .  .  2213, 2214 


(VI.)    COMPROMISE    OP   RIGHTS. 

Form  :— 1.  Agreement  for  compromise  of  rights  under  a  will  2214 

Notes ...  2214, 2215 


Section  V. — Proceedings  in  default  of  Compliance. 

(l.)    TIME   AND    place    FOR   EXECUTION. 

Forms  : — 1.  Appointment  of  time  and  place  for  execution— agreement 
for  sale  of  land — purchaser's  action.  2.  Similar  order — vendor's 
action.  3.  Another  form — vendor's  action.  4.  Another  form — 
vendor's  action  ...  .  2215 — 2217 

Notes      ...  .  2217 


(II.)    person  APPOINTED    TO    CONVEY    OR   VESTING   ORDER. 

Form  : — 1.  Agreement  for  sale  of  land— defaulting  party  declared  trustee 
— person  appointed  to  convey  -        -  2217,  2218 

Notes      ...  2218 


(ill.)  rescission  or  resale. 

Forms: — 1.  Order  rescinding  contract  on  noncompliance  with  the 
judgment  by  deft — vendor's  action.  2.  Forfeiture  of  deposit  after 
judgment  foV  spfecifio'  performance— ^contf act  containing  clause 
forfeiting  deposit — resale — payment  of  deficiency  2218,  2219 

Notes 2219, 2220 


(iv.)  vendor's  lien. 

Forms: — 1.  Agreement  for  sale— vendor's  lien  declared  at  the  hearing. 
2.  Subsequent  order  enforcing  lien  by  sale — leave  to  bid.  3.  Order 
after  attempted  sales — injunction  and  delivery  of  possession.  4. 
Declaration  of  lien  for  unpaid  purchase-money  and  future  instal- 
ments. 5.  Payment  of  purchase-money  into  Court  or  delivery  of 
possession        -  -  -  -  2220-2223 

Notes    -        -      -  -      ,  - 
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CHAPTEE  LI. 

SPECIFIC   EELIBP. 

Section  I. — Lost  Instruments. 

Forms  :— 1.  Terms  of  lost  settlement  establislied  by  draft.  2.  Inquiries 
as  to  lost  settlement,  parties  interested,  and  property  comprised. 
3.  Subsequent  order.  4.  Lost  title  deeds — inquiry  in  suit  for  redemp- 
tion. 5.  Subsequent  order.  6.  Will  found  after  administration 
judgment  under  prior  will-^inquiry  as  to  parties — notice  to  proceed, 
in  default  distribution      ...  .        Pages  2'226— 2229 

Notes  : — Jurisdiction — Evidence — Indemnity  and  compensation — Costs 

2229—2231 


Section  II.— Mistake. 

Poems:— 1.  Purchase  set  aside  for  mistake  in  title.  2.  Conveyance 
declared  partially  inoperative — purchaser  electing  not  to  rescind. 
3.  Lease  _  rectified  on  election  of  deft.  4.  Lease— rectification  of 
misdescription — words  rejected  as  faUa  demonstratio.  5.  Convey- 
ance rectified — copy  of  order  to  be  indorsed.  6.  Deed  re-established 
after  actual  cancellation   -  .  2231—2234 

Notes  : — Jurisdiction  and  procedure — What  mistake  may  be  a  ground  of 
relief — When  relief  will  be  refused  or  granted  on  terms — Evidence — 
Eeconveyance- Rents  and  profits— Improvements— Costs  2234—2238 


Section  III. — Fraud  and  Misrepresentation,  Express  oe  Implied. 
(i.)  instruments  suppressed  or  fraudulently  cancelled. 

Form  : — 1.  Conveyance  established  though  destroyed  by  settlor,  and  the 
estate  devised  by  his  will 2239 

Notes 2239, 2240 

(ll.)    FORGED   INSTRUMENTS. 

Forms  : — 1.  Forged  transfers  of  shares  set  aside.  2.  Forged  transfers — 
replacement  of  stock  by  co. — interim  dividends.  3.  Forged  marriage 
certificate— declaration  of  illegitimacy — payments  to  supposed  lawful 
children  to  be  repaid  by  the  recipients,  or  by  the  trustees  2240,  2241 

Notes 2241—2244 

(ill.)  instruments  procured  by  fraud  oe  misrepresentation. 

Forms  : — 1.  Deed  executed  under  false  representations  as  to  its  contents 
set  aside.     2.  Deed  declared  fraudulent — cancellation — injunction 

2244,  2245 

Note?   - 2245,  2246 


(IV.)    MISEEPEESENTATION,    EXPEESS   or   IMPLIED. 

Form  : — 1.  Money  advanced  on  faith  of  a  misrepresentation  refunded 

2246,  2247 

Notes  :— Misrepresentation  generally  -        ■        .  2247 — 2250 
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Form  : — 2.  Purchase  completed  through  fraud  and  misrepresentation  set 
aside         -         .  ....         Pages  2250,  2251 

Notes  : — Suggestio  falsi — vendor  and  purchaser    ■         ■  2251 — 2253 

Forms  : — 3.  Concealment  by  purchaser  in  fiduciary  relation — purchase 
set  aside — accounts — payment — reconveyance  deeds.  4.  Purchase 
by  person  in  fiduciary  relation  set  aside,  and  to  stand  as  security 
only  for  sums  advanced — accounts  -        -        -  2253 — 2255 

Notes  : — Suppressio  veri — fiduciary  purchasers      -         ■  2255,  2266 

Forms  :— 5.  Misrepresentation  in  prospectus — allotment  of  shares  set 
aside  and  deposit  to  be  refunded — action  by  shareholdef  against  the 
CO.  and  directors.  6.  Misrepresentation  in  prospectus — damages. 
7.  Misrepresentation  and  concealment  by  promoters — purchase  set 
aside  at  suit  of  the  co. 2256—2259 

Notes 2259—2266 


Section  IV. — Inequitable  and  Illegal  Transactions. 

(l.)    ILLICIT   DEALINGS   BY   AGENTS. 

Forms  : — 1.  Secret  profits  to  be  refunded  by  directors.  2.  Inquiry  as  to 
commissions,  &c.,  received  by  director.  3.  Contract  set  aside  for 
surreptitious  dealings  between  principal,  and  the  agent  for  the  other 

2267,  2268 

Notes 2268—2270 

(ii.)  undue  influence. 

Forms  : — 1.  Deed  executed  by  child  in    favour    of   father  set    aside. 

2.  Deed  executed  for  purpose  of  stifling  a  criminal  prosecution  set 
aside.  3.  Eestitution  of  property  obtained  by  undue  influence 
— injunction — receiver       -         -  -  2270,  2271 

Notes  : — Undue  influence — Confidential  relation  2272 — 2274 

Form  : — 4.  Belease  of  debts  given  by  client  to  solr  set  aside    -  2274 

Notes:— Solicitor  and  client  i-        -        -        -  2274,2275 

(ill.)    UNCONSCIONABLE   BARGAINS. 

Forms  : — 1.  Dealings  with  expectant  heir  set  aside.  2.  Purchase  by 
trustee  from  c.  q.  tr.  set  aside.  3.  Premiums  on  policy  of  assurance 
to  be  repaid  and  policy  assigned.  4.  Loan  transaction  set  aside. 
Money  Lenders  Act,  1900  (63  &  64  V.  c.  51,  s.  1)       -        2275—2277 

Notes  : — Unconscionable  bargains  -        -        ■  2277 — 2279 

(IV.)   FRAUD   ON   MARITAL   EIGHTS. 

Form  : — 1.  Settlement  set  aside  as  in  fraud  of  marital  rights,  and  trusts 
of  new  settlement  declared 2279,  2280 

(v.)   FRAUDS   ON  CREDITORS. 

Forms  ; — 1.  Conveyance  in  fraud  of  creditors  wholly  set  aside.  2.  The 
like  in  administration  action — inquiry    as  to   acquiescence — costs. 

3.  Settlement  in  fraud  of  creditors  partially  set  aside.  4.  Settle- 
ment in  fraud  of  creditors  set  aside,  except  as  to  mortgagee,  without 
notice,  of  interest  thereunder — consequential  directions.  5.  Sale  in 
consideration  of  an  annuity  to  wife  set  aside,  with  consequent  relief 

2280—2282 
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NoTES|— Jurisdiction— Form  of  judgment— Frauds  under  13  Eliz.  c.  5. 
— Composition- creditor's    deed— Acts   of    fraudulent  preference- 
Pages  -2283-2289 

(VI.)  VOLUNTARY  CONVEYANCES  ACT,  1893   (56  &  57  V.   c.  21)  -  -    2290 

(VIT.)    IMMORAL   TRANSACTIONS. 

Form  : — 1.  Inquiry  as  to  consideration  of  bond  alleged  to  have  been  given 
for  past  cohabitation  .  ....    2290,  2291 

Notes  .        .        .        .        .  .  .        .    2291,  2292 

Section  V.— Sale  op  Shakes  aijd  S];ock,  >nd  Eights  and  Liabilities 

UNDER   THE    CuSTOM    OF   THE    StOCK   EXCHANGE. 

Forms:— 1.  Bank  of  England  to  permit  transfer  of  stock  which  has 
been  refused  on  the  ground  (unproved)  of  undue  influence.  2.  In- 
demnity against  calls  in  winding-up  in  action  by  vendor  against 
ultimate  purchaser— transfer  executed.  3.  The  like— against  several 
purchasers  of  shares  which  were  no  longer  distinguishable,  the  shares 
having  been  registered  in  the  name  of  an  infant,  and  replaced  in  the 
name  of  the  transferor.  4.  The  like,  in  action  against  stock  jobber, 
where  the  name  of  an  infant  transferee  had  been  passed— inquiry  as 
to  amount  of  indemnity.  5.  Declaration  of  the  stock  jobber's  liability 
where  registration  was  guaranteed     -  -         2992—2295 

Notes  : — Eights  and  liabilities  as  between  transferor  and  transferee — 
Eules  and  customs  on  sale  on  Stock  Exchange— Intermediate  pur- 
chasers—Eights  and  liabilities  of  members  of  Stock  Exchange 

2295—2300 

Section  VI. — Miscellaneous  Eights  and  Eemedies. 

(i.)  specific  appropriation  of  consignments. 

Form  : — 1.  Appropriation  of  consignments  to  meet  bills  of  exchange- 
declaration  of  charge  and  inquiry      ....  2300 

Notes 2301,  2802 

(ll.)    STOPPAGE   IN   transitu. 

Form  : — 1.  Declaration  of  right  of  stoppage  in  transitu  -         -         •  2302 
Notes  -  2302-2304 

(ill.)    BURIAL   FEES. 

Form  :— 1.  Declaration  as  to  right  to  burial  fees     ....  2304 
Notes 2804 

(rv.)  copyholds. 

Forms: — 1.  Eight  of  admission  to  copyholds  declared.  2.  Seizure  of 
copyhold  by  lord  set  aside — copyholder  reinstated  -  2304,  2305 

(v.)    FORFEITURE   OF   LEASE^OONVEYANCING  ACTS,    1881   AND    1892. 

Form  : — Landlord  and  tenant— forfeiture — condition  for  re-entry  on 
liquidation — voluntary  winding-up  of  solvent  company — under- 
lessee — terms  of  relief — rent  to  be  fixed  in  chambers — public-house — 


Contents  of  Volume  III.  xvii 

Conveyancing  and  Law  of  Property  Act,  1881,  44  &  45  V.  c.  41,  s.  14 

(1),  (2),  and  s.  6  (1)— Conveyancing  and  Law  of  Property  Act,  1892, 

55  &  56  V.  0. 13,  s.  2  (2),  and  s.  4   -    -    •  2306 

Notes Pages  2806— 2309 

(VI.)    CONVEYANCE   ON   LAND. 

Form  : — 1.  Declaration  of  right  to  footway  granted  from  year  to  year  to  a 

tenant  who  afterwards  purchased  the  fee 2310 

Notes 2310,  2311 


CHAPTBE  LII. 

PATENTS. 

Section  I. — Grant  of  Letters  Patent. 

Poem  :— 1.  Order  of  law  officer  as  to  costs,  7  Edw.  7,  c.  29,  s.  40         2312 

Notes  : — Grant  of  letters  patent— Procedure  to  obtain  grant— Sealing 

a  patent — Former  practice — Amendment  of  specification — Licences — 

Assignment— Co-ownership     ...  .  2312 — 2318 

Section  II. — Eegistration  of  Patents        -  -        ■  2318,  2319 

Section  III. — Extension  of  Term  of  Patent. 

Form  : — 1.  Order  for  prolongation  of  patent   ....  2319 

Notes 2319—2321 

Section  IV. — Revocation  of  Patent. 

Forms  : — 1.  Order  for  trial  by  judge  without  jury  at  assizes  of  petition 
for  revocation  of  patent.  2.  Eevocation  of  letters  patent — 7  Edw.  7, 
c.  29,  s.  25.  3.  Patent  revoked  unless  patentee  within  three  months 
obtain  leave  to  amend  specification.  4.  Order  for  leave  to  proceed 
with  application  to  amend  specification  by  way  of  disclaimer  pend- 
ing action  or  petitionfor  revocation — 7  Edw.  7,  c.  29,  s.  22  ;  0.  liiia, 
23  (b).  5.  Order  for  rectification  of  registei?  of  patents,  s.  72. 
6.  Order  of  Comptroller- General  made  an  order  of  Court 

2321,  2322 

Notes  : — Eevocation  of  patent — Statutory  provisions — Procedure 

2323    2326 


CHAPTBE  LIII. 
trade  maeks. 

Section  1. — Eegistration. 

Forms  : — 1.  Trade  mark  to  be  registered — 5  Edw.  7,  c.  15,  g.  12  (4). 
2.  Registrar  trade  mark  with  disclaimer,  s.  15.  3.  Trade  mark 
declared  registrable,  s.  9  (5) -        ■  2327 


xviii  Contents  of  Volume  III. 

Notes  :  Trade  Marks  Acts — Begister  of  trade  marks — Application  for 
registration  ,of  trade  mark— Advertisement  of,  and  opposition  to, 
application — Trade  mark  capable  of  registration — Connection  of 
trade  mark  with  goodwill — Conflicting  claims — Restrictions  on  regis- 
tration— Mark  calculated  to  deceive — Effect  of  registration 

Pages  2327—2339 


Section  II. — Eectification  of  Register. 

Forms:—!.  Rectification  of  register  of  trade  marks^Trade  Marks  Act, 
1905,  s.  35  (1-4).  2.  Register  of  trade  marks  varied.  8.  A  common 
mark  puhliai  juris  expunged.  4.  Note  added  to  register  of  trade 
mark  disclaiming  exclusive  use  of  a.  "  fancy  word."  5.  Note  added 
to  register  of  trade  marks  showing  agreement  as  to  use  of  a  word 

2339,  2340 

Notes  : — Entries,  Ac,  in  register — Eectification  of  register      2340—2344 


CHAPTEE  LIV. 

LANDS   CrjAUSBS    CONSOLIDATION  ACTS,    1845,    1860,   1869. 

Preliminary: — Titles  of  petitions  and  originating  summonses  under 
Lands  Clauses  Consolidation  Acts      -  ■        -         2345,  2346 

Section  I. — Proceedings  before  Entry. 

Forms  : — 1.  Damages  committed  under  statutory  powers — compensation. 
2.  Declaration  that  railway  company  not  entitled  to  appropriate  and 
use  subsoil  without  complying  with  L.C.C.  Acts  as  to  compensation 

2346,  2347 

Notes  :— Arbitration  under  the  L.  C.  C.  Acts— right  to  compensation- 
procedure — Costs  of  arbitration — Assessment  of  compensation  by 
Court         ...  .        -  .        2347—2352 

Form  : — 3.  Company  to  purchase  whole  property — inquiry  as  to  title — 
s.  92  -  .        .  -  2352 

Notes  ...  .        .  .        2352—2354 

Form  : — 4.  Appointment  of  guardian  for  the  purposes  of  selling  and  con- 
veying an  infant's  estate  under  the  L.  C.  C.  Acts         -        2354,  2355 


Section  II.— Payment  into  Court — Interim  Investment — 
Deduction  for  Injury. 

Forms  : — 1.  Interim  investment — ^interest  to  be  paid  to  tenant  for  life — 
s.  70.  2.  The  like — interest  paid  to  incumbent,  for  churchwardens, 
as  charity  trustees — s.  70.  3.  Interim  investment  in  real  securities — 
s.  70.  4.  Inquiry  as  to  compensation  to  tenant  for  life  for  injury, 
&o.,  out  of  the  fund — s.  73.  5.  Another  form,  s.  73.  6.  Inquiries  as 
to  right  of  tenant  for  life  to  equivalent  for  royalties  on  brick  earth, 
and  fines  of  copyholds  —  payment  to  him  of  compensation  for 
temporary  occupation  and  injury — ss.  69,  70,  73        .        2355 — 2358 

Notes  ; — Payment  into  Court — Injury  to  tenant  for  life — ss.  69,  70,  73 — 
Interim  investment— s.  70         •        -        -        -         .        2359—2361 
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Section  III. — Application  op  Funds  in  Court. 

Notes  : —Modes  of  applying  fund— Procedure  for  application  of  funds — 
Affidavit  of  title  and  of  no  other  claim  -      Pages  2361—2364 

(l.)    REDEMPTION    OF   LAND    TAX. 

Form  : — Purchase  or  redemption  of  land  tax— s.  69  -  2364 

Notes:— Eedemption  of  land  tax    ...  -        -         -2365 

(ll.)    DISCHARGE    OF   INCUMBRANCES. 

Forms  : — 1.  Discharge  of  incumbrance  —  direction  for  reconveyance — 

s.  69.     2.  The  like— where  incumbrance  equitable   -  2365,  2366 

Notes  : — Discharge  of  incumbrances 2366 

(ill.)    re-investment   IN   LAND. 

Forms  : — 1.  Ee-iuvestment  in  land — interest  of  residue  paid  to  tenant  for 
life — ss.  69,  70.  2.  The  like — in  two  estates — petitioner  to  supply 
deficiency— s.  69.  3.  The  like— in  one  estate— costs.  4.  The  like- 
special  order  made  on  petition — part  of  purchase-money  provided 
out  of  fund  standing  to  another  credit — stamp  duty  to  be  appor- 
tioned— company  to  pay  moiety  of  costs  and  brokerage  on  one  fund 
only— costs  not  to  exceed  costs  on  a  summons.  5.  The  like— order 
made  on  summons — investment  in  purchase  of  one  estate  of  funds 
belonging  to  distinct  charities — apportionment  between  them  rate- 
ably— s.  69.  6.  Ee-investment  of  funds  in  Court  in  land  registered 
under  the  Land  Transfer  Act,  1875 — unincumbered.  7.  Like  order 
— land  incumbered.  8.  Purchase -money  of  copyholds  applied  in 
enfranchising  other  copyholds  settled  on  the  like  trusts— s.  69 

2367—2376 

Notes ...        2376—2377 

(rv.)  investment  in  buildings. 

Forms  : — 1.  Inquiry  as  to  removing  or  replacing  buildings,  or  substi- 
tuting others— if  approved,  fund  to  be  applied — s.  69.  2.  The  like— 
without  previous  inquiry—  advances  during  the  progress  of  the  works 
— s.  69.  3.  Erection  of  buildings  on  glebe  lands.  4.  Purchase-money 
to  be  paid  to  the  Governors  of  Queen  Anne's  Bounty,  to  be  applied 
in  erecting  cottages  on  glebe  land  -         ■        2377—2379 

Notes .        .         2379, 2380 

(v.)    PAYMENT   OUT. 

Forms  : — 1.  Order  for  payment  out  to  a  person  absolutely  entitled. 
2.  Order  on  petition  for  payment  out  of  three  funds  in  Court,  the 
total  exceeding  iElOOO— special  order  as  to  costs  of  two  of  the  funds 
not  exceeding  £1000— L.  C.  C.  Act,  1845,  s.  80,  0.  lv,  2.  3.  Payment 
out  of  funds  in  Court  (various)  over  aglOOO,  s.  69,  0.  lv,  2  (2) 

2381,  2382 

Notes 2382—2385 


Section  IV. — Estates  in  Lease — Tenant  fob  Life  and 
Ebmaindeeman. 

Forms  : — 1.  Purchase-money  of  leasehold  apportioned  and  paid  by  way 
of  annuity.  2.  Leaseholds  in  settlement — compensation  fund  to 
be  invested  by  trustees — annual  sum  equal  to  rent  reserved  to  be 
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provided  for  tenant  for  life  by  means  of  interest  and  periodical  half- 
yearly  sales— s.  74,  8.  The  like  out  of  funds  in  Court,  showing 
periodical  payments  and  investment — s.  74       -      Pages  2385—2388 

Notes  :— Estates  in  lease— Tenant  for  life  and  remainderman— s.  74 

2888—2390 


Sectiok  V. — Entry  on  Land  before  Pdrohase — s.  85 — Eepayment 
OF  Deposit— s.  87. 

Forms  : — 1.  Eepayment  to  promoters  of  deposit  made  on  entering  on  land 
—  ss.  85—87.  2.  Payment  of  deposit  to  the  landowners'  representa- 
tives— CO.  to  pay  interest — ss.  85 — 87.  3.  Payment  of  compensation 
money  with  interest  out  of  deposit— ss.  85 — 87.  4.  Payment  out  of 
deposit  of  the  interest  on  amount  recovered  for  compensation  and 
severance  from  time  of  entry,  and  of  costs  ;  and  of  balance  to  the  co. 
— ss.  85— 87       -        -  -  -        -  2390—2892 

Notes  -        -  ....  2392—2394 


Section  VI. — Costs. 

(l.)    COMPULSORY   PURCHASES — COSTS   UNDER   S.    80. 

Forms:— 1.  Taxation  of  costs.  2.  Short  form  of  order  for  taxation  of 
costs  under  s.  80  where  there  are  only  costs  of  application.  3.  Taxa- 
tion of  costs — part  only  of  purchase-money  provided  out  of  the  fund 
m  Court.  4.  Costs  of  application  to  be  borne  equally— of  re-invest- 
ment rateably.  5.  Apportionment  of  costs  between  cos.  6.  Costs 
on  petition  not  to  exceed  those  on  summons.  7.  Similar  order — 
railway  co.  to  pay  costs  not  exceeding  those  on  summons 

^  2894-2398 

Notes  :— Costs  under  s.  80  generally — Costs  of,  imnecessary  proceedings 
— Costs  of  repeated  applications,  and  transmissions  of  interest — Costs 
of  adverse  litigation — Costs  as  between  different  cos.        -        •   2398 

(ll.)    COSTS    OF   CONVEYANCE — SS.    82,    83. 

Form  : — 1.  Order  of  course  to  tax  bill  of  costs  of  conveyance,  &c. 

2405,  2406 

Notes 2406 

(m.)  COSTS  ondee  special  acts.      ••        •        -  2407 


OHAPTEE  LV. 

THE   EAILWAY   COMPANIES   ACT,    1867.   (30  &  31  V.  C.  127). 

Forms  : — 1.  Order  to  confirm  scheme — ss.  16,  17— Gr.  O.,  24  Jan.  1868, 
rr.  15 — 20,  and  0.  lxi,  10, 11.  2.  Declaration  as  to  effect  of  amended 
scheme  (after  enrolment).  3.  Inrolment  stayed  for  the  purpose  of 
appeal— s.  18 ;  O.  lxi,  11.  4.  Leave  to  issue  writ— s.  9.  5.  Leave 
to  file  a  fresh  scheme         -  ....  2408,  2409 

Notes  : — Scheme  of  arrangement— Debenture  stock  2409 — 2412 
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CHAPTBE  LVI. 


PABLIAMBNTAEY   DEPOSITS. 


Forms  : — 1.  Common  form  of  order  for  payment  of  deposit  out  of  Courts 
9  &  10  V.  c.  20,  s.  5.  2.  The  like  order  after  abandonment  of  railway. 
3.  Payment  out  of  certificate  of  treasury  solr  of  execution  of  bond 
under  the  provisions  of  the  special  Act.  4.  Payment  out  on  certificate 
of  secretary  to  the  Board  of  Trade  of  moiety  of  capital  paid  up,  and 
part  completion  under  provisions  of  special  Act.  5.  Payment  to 
surviving  depositors  after  advertisements  and  without  further  public 
notice.  6.  Order  for  inquiries  on  petition  for  payment  out  of  parlia- 
mentary deposit.-  7.  Another  form.  8.  Inquiry  as  to  expenses  of 
obtaining  Acts  of  Parliament.  9.  Declaration  as  to  application  of 
funds  in  Court,  and  inquiry  as  to  creditors.  10.  Another  form — ■ 
declarations  as  to  application  of  funds  and  rights  of  creditors. 
11.  Creditors  declared  rateably  entitled  as  against  parliamentary 
deposit.  12.  Abandonment  under  special  Railway  Act— inquiry  as 
to  persons  entitled  to  compensation.  13.  Abandonment  of  tramway 
— inquiries  as  to  interference  with  property  of  landowners  and  road 
authorities.  14.  Inquiry  as  to  persons  entitled  to  share  in  deposit  — 
Tramways  Act,  1870  -  Pages  2413—2419 

Notes  : — Parliamentary  deposits — Parliamentary  Deposits  and  Bonds 
Act,  1892 — Abandonment  of  Railways — The  Tramways  Act,  1870 
(33  &  34  V.  c.  78)— The  Light  Railways  Act,  1896— The  Assurance 
Cos.  Act,  1909 2419—2425 


OHAPTEE  LVII. 

COMPANIES. 

Companies  (Consolidation)  Act,  1908  (8  Edw.  vii.  c.  69),  ss.  46—56, 
and  R.  S.  C.  dated  May  3,  1909,  thereunder. 

Section  I. — Reddotion  of  Capital. 

FoEMS : — 1.  Order  confirming  reduction  of  capital  where  notice  to 
creditors  given  and  Master's  certificate  settling  list  of  creditors 
made.  2.  Order  limiting  use  of  words  "  and  reduced."  3.  Pre- 
liminary order  dispensing  with  list  of  creditors,  setting  petition 
down  for  hearing,  and  directing  advertisements  of  presentation  of 
petition.  4.  Order  confirming  reduction  of  capital  by  special  resolu- 
tion after  preliminary  order.  5.  Order  sanctioning  scheme  of 
arrangement  and  confirming  reduction  of  capital  where  fund  was 
paid  into  a  suspense  account  to  meet  claims  of  creditors.  6.  Inquiries 
as  to  creditors — notice  of  presentation  of  petition.  7.  Order  to  pay 
funds  into  Court  to  secure  objecting  creditors  2426 — 2430 

Notes  : — Reduction  of  capital— Companies  (Consolidation)  Act,  1908, 
ss.  45 — 56  —  Lost  capital  —  Advertisement  of  petition  —  List  of 
creditors  —  Procedure  and  evidence  —  Registration  of  order  and 
minute — Cancellation  of  capital        -         -  2430 — 2437 

Section  II. — Altbbation  of  Peovisions  of  Memoeandum  of 
Association  and  Reoeganization  of  Company. 

Forms  : — 1.  Preliminary  order  for  petition  to  be  heard  and  for  advertise- 
ments. 2.  Form  of  altering  provisions  of  memorandum  of  associa- 
tion.    3.  Altering  form  of  constitution  of  company  by  substituting  a 
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memorandum  and  articles  of  association  for  a  deed  of  settlement. 
4.  Another  form  of  order  altering  form  of  constitution  by  substituting 
a  memorandum  of  association  (as  modified  by  the  Court)  and  articles 
of  association  for  a  deed  of  settlement.  5.  Order  confirming  special 
resolution  re-organizing  capital  of  company  Pages  2437 — 2439 

NoTBS : — Alteration  of  Memorandum  of  Association — Jurisdiction  under 
the  Act — Alterations  sanctioned  by  Court        •        ■  2439 — 2442 


Section  III. — Issue  op  Shares  as  fully  Paid  up  otheewisb 
THAN  FOB  Cash. 

FoKM  : — Order  to  extend  time  to  file  contract            -        -        -  2442 

Notes  2442,  2443 

Section  IV. — Kegisteation  of  Mortgages  or  Charges. 

Forms  : — 1.  Order  under  s.  96  for  extension  of  time  for  registration  of 
mortgages  and  charges  in  the  register  of  mortgages  and  charges  kept 
under  s.  93.  2.  Similar  order — preservation  of  rights  of  debenture- 
holders  inter  se.  3.  Order  for  extension  of  time  for  registration  of 
debenture  stock.  4.  Order  to  rectify  omission  or  mis-statement  in 
register  of  mortgages  and  charges  kept  under  the  Act  of  any  particular 
with  respect  to  such  mortgages  or  charges       -        -  2443 — 2445 


Section  V. — Rectification  of  Register  of  Members  of  Company 
Registered  under  the  Companies  (Consolidation)  Act,  1908. 

Forms  : — 1.  Order  to  rectify  register  of  members  of  co,  by  striking  out 
name  of  shareholder.  2.  Order  rectifying  register  of  members  by 
striking  out  name  of  shareholder  and  inserting  in  lieu  thereof  another 
name  -  -  -         •  2445 

Notes  -  2446 


Section  VI. — Rectification  of  Register  of  Members  of  Company 
NOT  Registered  under  Companies  (Consolidation)  Act,  1908. 

Form  : — Declaration  and  order  rectifying  register  of  members  by  striking 
out  name  of  shareholder   -  -         -  -         -  2446 

Notes  2446, 2447 


Section  VII. — Restoring  Company  to  Register. 
Form: — Order  to  restore  company  to  the  register     -        -        -        -2447 


OHAPTBE   LVIII. 

THE    COPYHOLD   ACT,    1894 — COMPENSATION    FOE 

BNFBANCHISEMBNT. 

Forms  : — 1.  Inquiry,  in  an  action,  whether  enfranchisement  beneficial — 
manorial  title- — deeds — payment  out  or  carrying  over  of  compensa- 
tion. 2.  Consideration  money  and  railway  compensation  invested 
in  one  estate — title  and  conveyance  approved  by  the  order — applicant 
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to  supply  deficiency— apportionment  of  costs.     3.  Discharge  of  an 

incumbrance.     4.  Consideration  money  invested  in  stock— interest 

to  tenant  for  life  -         -         -  Pages  2448— 2451 

Notes    -  2451—2453 


CHAPTEE  LIX. 


DEFENCE   ACTS. 


Forms  : — 1.  Compensation  applied  in  recouping  tenant  in  tail  the  expense 
of  providing  steam  engine,  &o.  to  make  good  deficiency  of  vi^ater 
supply— 5  &  6  V.  c.  94,  s.  26 ;  23  &  24  V.  c.  112,  ss.  23, 46.  2.  Com- 
pensation laid  out  in  stock — Income  to  tenant  for  life — Costs. 
3.  Form  of  order  for  payment  of  deposit  in  Court  to  the  Secretary 
for  War.  4.  Order  in  a  like  case  showing  evidence  read — War 
Department  to  pay  costs  -  -  2454—2457 

Notes ■        -  2457—2459 
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CHAPTER    XLVII. 

MORTGAGES. 


Section  T.^ — Foeeclosurb,  Sale,  and  Redemption. 

(l.)   FOEECLOSURE. 

1.  Foreclosure  Nisi  at  Trial — Mortgagor  in  Possession — Puisne 
Incumbrancers  One  Time  to  Redeem — Delivery  up  of  Possession. 

Order  that  the  following  account  be  taken,  that  is  to  say  :  1.  An 
account  of  what  is  due  to  the  Pit  under  and  by  virtue  of  the  indenture 
of  mortgage  dated  &c.,  in  the  summons  mentioned,  and  for  his 
costs  of  this  action,  such  costs  to  be  taxed  by  the  Taxing  Master ; 
And  it  is  ordered  that,  upon  the  Defts  or  any  of  them  paying  to  the 
Pit  what  shall  be  certified  to  be  due  to  him  on  such  account,  within 
six  months  after  the  date  of  the  Master's  certificate,  at  such  time  and 
place  as  shall  be  thereby  appointed,  the  Pit  do  re-convey  the  heredita- 
ments and  premises  comprised  in  the  said  mortgage,  free  and  clear 
of  and  from  all  incumbrances  done  by  him,  or  any  persons  claiming 
by,  from,  or  under  him  [If  Pit  be  represve  of  the  mortgagee,  or  otherwise 
claim  by  derived  title,  add  or  by  those  under  whom  he  claims],  and 
deliver  up  (upon  oath  if  required)  all  deeds  and  writings  in  his  custody 
or  power  relating  thereto  to  the  Defts  or  such  of  them  as  shall  redeem 
the  said  hereditaments  and  premises,  or  to  whom  they  or  he  shall 
appoint ;  But  in  default  of  the  Defts  or  any  of  them  paying  to  the 
Pit  what  shall  be  certified  to  be  due  to  him  as  aforesaid,  by  the  time 
aforesaid,  it  is  ordered  that  the  Defts  do  thenceforth  stand  absolutely 
debarred  and  foreclosed  of  and  from  aU  (right,  title,  interest,  and) 
equity  of  redemption  of,  in,  and  to  the  said   hereditaments  and 
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premises  [If  so  ordered,  add  and  thereupon  it  is  ordered  that  the 
Defts  (the  mortgagors)  do  forthwith  (see  note,  infra)  deliver  to  the 
Pit  possession  of  the  said  hereditaments  and  premises].  [If  the 
interests  of  the  Defts  are  not  the  same  add,  And  in  case  the  Defts  or 
any  of  them  shall  so  redeem  the  said  hereditaments  and  premises 
the  Defts  or  Deft  so  redeeming  are  or  is  to  be  at  liberty  to  apply 
without  giving  the  Pit  notice  thereof ;  And  this  order  is  without 
prejudice  to  any  question  which  may  arise  as  to  the  rights  or 
interests  of  the  Defts  as  between  themselves  in  or  to  the  said 
hereditaments  and  premises]. — Liberty  to  apply. 

For  successive  redemptions  and  foreclosures,  see  post,  p.  1907  et  seq. 
Where  the  Defts  do  not  appear  only  one  time  to  redeem  is  given :  Plait  v. 
Mendel,  Chitty,  J.,  27  Ch.  D.  246,  and  it  is  now  the  practice  to  give  only 
one  time  to  redeem,  whether  the  Defts  appear  or  not. 

The  order  for  delivery  of  possession  should  contain  the  word  "  forth- 
with "  in  order  to  enable  the  Pit  to  issue  a  writ  of  possession  under  0. 
XLi.  5,  which  writ  wUl  be  issued  after  the  expiration  of  48  hours  from  the 
time  of  service  of  the  order.  If  it  is  intended  that  the  writ  should  issue 
immediately  without  notice  or  service  the  words  "  that  the  Pit  do  recover 
possession  "  should  be  substituted  for  "  that  the  Deft  do  forthwith  deliver 
possession,"  see  O.  xlvii.  1. 

For  the  purposes  of  the  issue  of  a  writ  of  possession  the  mortgaged 
property  must  be  fully  described  in  the  order  absolute  as  in  the  parcels 
of  the  mortgage  deed,  but  it  is  not  necessary  to  set  out  the  description  of 
the  property  in  the  order  nisi.  For  form  of  writ  of  possession,  seeR.  S.  C, 
0.  XLVII,  2  ;  App.  H.,  Forms  7a  and  8  ;  D.  C.  F.  468  ;  and  see  Thynne  v. 
Sarle,  [1891]  2  Ch.  79 ;  and  Keith  v.  Day,  39  Ch.  452  ;  and  see  0.  xviii, 
2,  inf.  p.  1835.     As  to  the  writ  of  possession,  v.  sup.  Vol.  I.  p.  423. 

An  order  for  foreclosure  absolute  may  include  an  order  for  delivery  of 
possession  although  not  asked  for  by  the  originating  summons.  Beat  v. 
Appleton,  37  Ch.  D.  42  ;  but  in  such  a  case  the  summons  for  foreclosure 
absolute  must  include  a  claim  for  possession  and  must  be  served  on  the  Deft. 

For  decrees  for  foreclosure  simply  against  purchasers  of  the  equity  of 
redemption  for  value,  without  notice  of  the  mortgage,  but  not  ordering  a 
delivery  up  of  the  title  deeds  in  their  possession,  see  Heath  v.  Grealoch, 
C.  A.,  10  Nov.  1874,  A.  3281,  varying  the  decree  of  V.-C.  B.,  10  Dec.  1873, 
A.  3364  ;  8.  C,  10  Ch.  22  ;  18  Eq.  215  ;  and  see  Waldy  v.  Gray,  V.-C.  B., 
20  April,  1875,  B.  841  ;  8.  0.,  20  Eq.  238. 

The  order  for  an  account  with  all  usual  directions  may  be  obtained  in 
default  of  appearance,  or  after  appearance,  unless  the  Deft  shall  satisfy 
the  Court  or  a  Judge  that  there  is  some  preliminary  question  to  be  tried : 
O.  XV,  1. 

For  forms  of  affidavit  by  mortgagee  not  in  possession  and  Master's  cer- 
tificate, see  D.  C.  F.  770,  771. 

By  consent  of  the  parties  the  Bankruptcy  Court  will  in  a  proper  case 
make  the  foreclosure  decree  usually  made  in  the  Chancery  Division,  Be 
Salmon,  [1903]  2  L.  J.  K.  B.  125. 


2.  foreclosure  Nisi — Mortgagees  in  Possession. 

Order  that  the  following  accounts  be  taken,  namely :    1.  An 

account  of  what  is  due  to  the  Pits  under  and  by  virtue  of  the  said 

indenture  of  mortgage  in  the  summons  mentioned,  and  for  their  costs 

of  this  action,  such  costs  to  be  taxed  by  the  Taxing  MasteT  ;  2.  An 
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account  of  tie  rents  and  profits  of  the  hereditaments  and  premises 
comprised  in  the  said  mortgage  received  by  the  Pits  or  either  of 
them,  or  by  any  other  person  or  persons  by  the  order  or  for  the  use 
of  the  Pits  or  either  of  them,  or  which  without  the  wilful  default  of 
the  Pits  or  either  of  them  might  have  been  so  received ;  And  it  is 
ordered  that  what  shall  be  certified  to  be  due  on  account  No.  2  be 
deducted  from  what  shall  be  certified  to  be  due  on  account  No.  1, 
and  the  balance  certified ;  And  it  is  ordered  that,  upon  the  Deft 
paying  to  the  Pits  what  shall  be  certified  to  be  due  to  them  as  afore- 
said within  &c.  [Form  1,  sup.  to  end]. 

For  foreclosure  decree  with  inquiry,  on  a  suggestion  in  the  answer, 
whether  Pit  had  been  in  possession,  and  direction,  if  he  should  be  found  to 
have  been  so,  for  an  account  against  him,  see  Dobson  v.  Lee,  1 Y.  &  C.  C.  714. 

For  forms  of  affidavit,  &c.,  see  D.  C.  F.  772  et  seq. 


3.  Foreclosure  Nisi — Mortgagor  in  Possession — Property  Regis- 
tered in  Land  Registry. 

[Read  certificate  of  charge  numbered — on  title  number — in  the 
Land  Registry  (London  District)  showing  the  Pit  to  be  the  registered 
proprietor  of  a  charge  dated  &c.,  and  registered  &c.,  afiecting  (if  so 
part  of)  the  lands  comprised  in  the  title  number — of  which  the  Deft 
is  the  registered  proprietor  (*/  there  is  also  an  indenture  of  mortgage 
add  and  an  indenture  of  mortgage  dated  &c.,  and  made  between 
&c.)  and  a  certificate  of  official  search  dated  &c.  {the  date  of  the 
order)  issued  by  the  Land  Registry  that  there  are  no  registered 
charges  affecting  (if  so  the  said  part  of)  the  said  lands  com- 
prised in  the  said  title  other  than  the  charge  aforesaid.]  Order 
that  the  following  account  be  taken,  that  is  to  say :  1.  An 
account  of  what  is  due  to  the  Pit  under  and  by  virtue  of  the 
said  charge  numbered  &c.  on  title  number  &c.  (if  so  and  under 
and  by  virtue  of  the  said  indenture  of  mortgage  dated  &c.), 
and  for  his  costs  of  this  action  such  costs  to  be  taxed  by 
the  Taxing  Master.  And  it  is  ordered  that  upon  the  Deft  paying 
to  the  Pit  what  shall  be  certified  to  be  due  to  him  on  such  account 
within  six  months  after  the  date  of  the  Master's  certificate  at  such 
time  and  place  as  shall  be  thereby  appointed,  the  Pit  do  discharge 
the  said  charge  or  transfer  the  same  to  the  Deft  or  to  whom  he  shall 
appoint  [if  so  and  do  reconvey  the  hereditaments  and  premises 
comprised  in  the  said  indenture  of  mortgage]  free  and  clear  of  and 
from  all  incumbrances  done  by  him  or  any  persons  claiming  by, 
from  or  under  him  [if  Pit  be  represve  of  the  mortgagee  or  othenvise 
claim  by  derived  title  add  or  by  those  under  whom  he  claims]  and 
deliver  up  upon  oath  (if  required)  all  deeds  and  writings  in  his 
custody  or  power  relating  thereto  to  the  Deft  or  to  whom  he  shall 
appoint.    But  in  default  of  the  Deft  paying  to  the  Pit  what  shall 
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be  certified  to  be  due  to  him  as  aforesaid  by  tlie  time  aforesaid,  It 
ia  ordered  that  the  Deft  do  thenceforth  stand  absolutely  debarred 
and  foreclosed  of  and  from  all  right,  title,  interest  and  equity  of  re- 
demption of,  in  and  to  the  said  hereditaments  and  premises.  And 
thereupon  it  is  ordered  that  the  Deft  do  forthwith  deliver  to  the  Pit 
(or  that  the  Pit  do  recover  possession  of)  the  said  hereditaments  and 
premises  [which  are  set  out  and  described  in  the  schedule  hereto]. — 
Liberty  to  apply.    But  see  note,  p.  1826,  ante. 

The  Schedule. 

(1)  Description  of  land  from  certificate  of  charge. 

(2)  Description  of  land  from  indenture  of  mortgage. 

If  mortgagee  is  in  possession  add  account  number  2,  Form  2,  ante,  and 
consequential  directions,  and  omit  order  for  possession. 

4.  Foreclosure  Nisi — Receiver's  Receipts  to  be  taken  into  Account. 

Oedee  that  the  following  accounts  be  taken,  that  is  to  say  :  1.  An 
account  of  what  is  due  to  the  Pit  imder  and  by  virtue  of  the  indenture 
of  mortgage  dated  &c.  in  the  summons  mentioned,  and  for  his 
costs  of  this  action  to  be  taxed  by  the  Taxing  Master,  and  in  taking 
such  account,  what,  if  anything,  shall  have  been  lodged  in  Court  by 
the  said  A.  B.  (receiver)  and  such  a  sum,  if  any,  as  the  Pit  shall 
submit  to  be  charged  with  in  respect  of  rents  and  profits  in  the 
said  A.  B.'s  hands  at  the  date  of  the  Master's  certificate  or  to  come 
into  his  hands  prior  to  the  order  for  foreclosure  absolute  are  to  be 
deducted  and  the  balance  due  to  the  Pit  is  to  be  certified.  [Usual 
consequential  directions,  Form  1,  ante.] 

5.  Judgment  for  Amount  due  under  Mortgage  and  for  Foreclosure 

Nisi — Credit  for  Amount  recovered  under  Judgment. 

[If  the  debt  and  interest  is  jnoved,  admitted,  or  agreed  at  the  trial 
Order  that  the  Pit  do  recover  against  the  Deft  £ — ,  being  the  total 
of  the  principal  sum  of  £ — ,  and  £ —  for  interest  thereon  at  £ —  p.  c. 
per  ann.,  less  tax,  to  the  —  day  of  &c.  [date  of  judgment],  and  also  so 
much  of  his  costs  of  this  action  as  would  have  been  incurred  if  it  had 
been  brought  for  payment  only,  such  costs  to  be  taxed  &c.] 

[Or  if  debt  and  interest  not  proved,  &c..  Order  that  the  following 
account  be  taken,  that  is  to  say  : — 

(1.)  An  account  of  what  is  due  to  the  Pit  for  principal  and  interest 
under  the  Deft's  covenant  to  pay  in  the  indenture  of  mortgage 
dated  &c. 

And  it  is  ordered  that  the  Pit  do  recover  against  the  Deft  the 
amount  which  shall  be  certified  to  be  due  to  him  on  taking  the  said 
account,  and  also  so  much  of  his  costs  of  this  action  as  would  have 
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been  incurred  if  it  liad  been  brought  foi-  payment  only,  such  costs  to 
be  taxed  by  the  Taxing  Master.] 

[In  either  event  add]  And  it  is  ordered  that  the  following  [further] 
account  be  taken,  that  is  to  say  :— 

(2.)  An  account  of  what  is  due  to  the  Pit  under  and  by  vii'tue  of 
the  said  indenture  of  mortgage  dated  &c.,  and  for  his  costs  of  this 
action  to  be  taxed  &c.,  and  in  taking  such  accoimt  what,  if  anything, 
the  Pit  shall  have  received  from  the  Deft  under  the  aforesaid  judg- 
ment is  to  be  deducted  and  the  balance  due  to  the  Pit  is  to  be 
certified. — \Vsual  consequential  directions,  Form  1,  sup.] — Farrer  v. 
Lm)y,  Hartland  &  Co.,  North,  J.,  23  Nov.  1883,  A.  1895  ;  upheld  by 
C.  A.,  29th  Oct.  1885,  A.  3419  ;  31  Ch.  D.  42,  C.  A. 

6.  Like  Order  Debt  and  Interest  not  proved— Receiver  appointed. 

Order  that  a  proper  person  be  appointed  to  receive  the  rents 
and  profits  of  the  messuages  and  hereditaments  comprised  in  the 
indenture  of  mortgage  &c.  [tenants  to  attorn :  receiver  to  keep 
down  interest  and  payments  in  respect  of  mortgaged  hereditaments, 
and  pass  accounts  as  directed] ;  And  it  is  ordered  that  the  following 
account  be  taken,  that  is  to  say :  (1)  An  account  &c.  [Form  5, 
account  1] ;  And  it  is  ordered  that  the  Pits  do  recover  against  the 
Deft  the  amount  which  shall  be  certified  to  be  due  to  them  on  taking 
such  account,  and  also  so  much  of  their  costs  of  this  action  as  would 
have  been  incurred  if  it  had  been  brought  for  payment  only,  such 
costs  to  be  taxed  by  the  Taxing  Master  ;  And  it  is  ordered  that  the 
following  further  account  be  taken,  that  is  to  say  :  (2)  An  account  of 
what  is  due  to  the  Pits  under  and  by  virtue  of  the  said  indenture  of 
mortgage  &c.,  and  for  their  costs  in  this  action,  to  be  taxed  by  the 
Taxing  Master,  and  in  taking  such  account  what,  if  anything,  the  Pit 
shall  have  recovered  under  the  aforesaid  judgment,  and  also  what,  if 
anything,  shall  have  been  lodged  in  Court  by  such  receiver  as  afore- 
said, and  such  a  sum,  if  any,  as  the  Pits  shall  submit  to  be  charged 
with  in  respect  of  rents  and  profits  in  the  receiver's  hands  at  the  date 
of  the  Master's  certificate,  or  to  come  into  his  hands  prior  to  the  order 
for  foreclosure  absolute,  are  to  be  deducted,  and  the  balance  due  to  the 
Pits  is  to  be  certified. — [Usual  consequential  directions,  Form  1,  suf.] 
—Barber  v.  Jeckylls,  Kekewich,  J.,  13  May,  1893,  A.  825  ;  1893, 
W.  N.  91. 


7.  Foreclosure  Nisi,  avoiding  the  necessity  for  a  Master's  Certificate. 

And  it  appearing  by  &c.,  that  there  is  due  to  the  Pit,  under  and 
by  virtue  of  the  said  indenture  of  mortgage  dated  &c.,  the  sum  of 
£ —  for  principal,  and  £ —  for  interest  (less  tax),  at  the  rate  of 
£ —  p.  c.  per  ann.,  on  £ — ,  part  thereof,  from  &c.  to  &c.,  and  on  the 
said  sum  of  £ —  from  &c.  to  the  date  of  this  order,  and  the  sum  of 
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£ —  for  the  amount  of  the  Pit's  costs  of  this  action,  making  to- 
gether £ — ;  And  it  appearing  that  there  will  be  due  to  the  Pit  on 
&c.,  being  the  expiration  of  six  months  from  the  date  of  this 
order,  the  further  sum  of  £ —  for  interest  (less  tax),  at  the  rate 
aforesaid,  on  the  said  sum  of  £ —  and  that  the  said  sums  make  to- 
gether £ — .  Order  that  upon  the  Deft  paying  to  the  Pit  the  said 
sum  of  £ —  on  the  • —  day  of  — ,  19 — ,  between  the  hours  of  12  at 
noon  and  1  o'clock  in  the  afternoon,  at  Room  138,  Royal  Courts  of 
Justice,  Strand,  London,  the  Pit  do  reconvey  the  hereditaments 
and  premises  comprised  in  the  said  mortgage  free  and  clear  of  and 
from  all  incumbrances  done  by  him  or  any  person  claiming  by,  from, 
or  under  him  [if  so  or  by  those  under  whom  he  claims],  and  deliver 
up  (upon  oath,  if  required)  all  deeds  and  writings  in  his  custody  or 
power  relating  thereto  to  the  Deft,  or  to  whom  he  shall  appoint. 
But  in  default  of  the  Deft  paying  to  the  Pit  the  said  sum  of  £ —  as 
aforesaid  at  the  time  aforesaid.  It  is  ordered  that  the  Deft  do  thence- 
forth stand  absolutely  debarred  and  foreclosed  of  and  from  all  (right, 
title,  interest,  and)  equity  of  redemption  of,  in  and  to  the  said 
hereditaments  and  premises. — Liberty  to  apply. 

This  form  was  adopted  by  Mr.  Justice  CMtty. 
For  forms  of  summons,  see  D.  C.  F.  523  et  seq. 


8.  Like  Order  by  Consent,  Debt  and  Interest  admitted. 

The  Deft  by  his  solrs  admitting  that  the  sum  of  £ —  is  now  due 
and  owing  from  him  to  the  Pit  for  principal  on  the  several  mortgages 
in  the  summons  mentioned,  and  the  sum  of  £ —  for  interest  thereon 
up  to  the  date  of  this  order,  making  together  the  sum  of  £ — ; 
And  the  Pit  and  Deft  by  their  solrs  consenting  to  this  order. 
It  is  ordered  that,  upon  the  Deft  paying  to  the  Pit  the  said 
sum  of  £ — ,  together  with  the  further  sum  of  £— ,  for  subsequent 
interest  on  the  principal  sums  from  the  same  day  up  to  the  —  day 
of  — ,  being  six  months  from  the  date  of  this  order,  making  together 
the  sum  of  £ — ,  on  the  said  —  day  of — ,  at  Room  138  in  the  Royal 
Courts  of  Justice,  London,  between  the  hours  of  12  noon  and  1  of 
the  clock  in  the  afternoon,  the  Pit  do  reconvey  &c.,  and  deliver  up 
(on  oath,  if  required)  to  the  Deft  all  deeds  &c. ;  but  in  default  of  the 
Deft  paying  to  the  Pit  the  said  sum  of  £—  as  aforesaid  within  the 
time  aforesaid.  It  is  ordered  that  the  Deft  do  thenceforth  stand 
absolutely  debarred  and  foreclosed  &c.  [Form  1,  sup.]. — Liberty 
to  apply. 

9.  Foreclosure  Nisi — Copyholds. 

Usual  accounts  and  proviso  for  redemption  [Form  1,  ante,  p.  1825], 
substituting  word  "  surrender  "  for  "  reconvey."  In  default  of  pay- 
ment of  amount  certified  to  be  du« ;  Order  that  the  Deft  do  stand 
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absolutely  debarred  and  foreclosed  of  and  from  all  right,  title, 
interest,  and  equity  of  redemption  of,  in  and  to  the  said  copyhold 
hereditaments ;  And  in  case  of  such  foreclosure.  It  is  ordered  that 
the  Deft  do  surrender  the  said  copyhold  hereditaments  to  the  use 
of  the  Pit,  his  heirs  and  assigns,  or  as  he  or  they  shall  direct,  and 
in  default  thereof  this  Court  doth  declare  that  the  Pit  will  be  entitled 
to  be  admitted  to  the  said  copyhold  hereditaments. — See  Chapman  v. 
Andrews,  Pearson,  J.,  2  July,  1884,  A.  988. 

10.  Foreclosure  Nisi — Mortgage  of  Leaseholds  by  Svh-demise, 

Usual  accounts.  And  upon  the  Deft  paying  to  the  Pits  what 
shall  be  certified  to  be  due  to  them  as  aforesaid  within  six  months 
after  the  date  of  the  Master's  certificate  at  such  time  and  place  as 
shall  be  thereby  appointed.  It  is  ordered  that  the  Pits  do  surrender 
the  said  leasehold  hereditaments  and  premises  and  reassign  the 
policy  of  assurance  respectively  comprised  in  the  said  mortgage  free 
and  clear  of  and  from  all  incumbrances  done  by  them  or  by  any 
person  or  persons  claiming  by,  from  or  under  them  and  deliver  up 
(upon  oath,  if  requited)  all  deeds  and  writings  in  their  custody  or 
power  relating  thereto  to  the  Deft  or  to  whom  she  shall  appoint. 
But  in  default  of  such  payment  as  aforesaid  by  the  time  aforesaid 
it  is  ordered  that  the  Deft  do  thenceforth  stand  absolutely  debarred 
and  foreclosed  of  and  from  all  right,  title,  interest  and  equity  of 
redemption  of,  in  and  to  the  said  mortgaged  hereditaments  and 
premises  and  policy  of  assurance,  and  of,  in  and  to  the  outstanding 
reversions  upon  the  several  terms  of  years  created  by  the  indentures 
of  lease,  the  dates  whereof  and  parties  whereto  are  specified  in  the 
schedule  to  the  said  indenture  dated  &c. — Liberty  to  apply. — See 
London,  Assurance  v.  Bailey,  Eve,  J.,  at  Chambers,  27  Oct.,  1910, 
B.  3174,  and  see  British  Empire  Assurance  Co.  v.  Sugden,  47  L.  J.  Ch. 
691,  26  W.  R.  631. 

11.  Partial  Foreclosure — Leaseholds,  Part  of  the  Mortgagor's 
Interest  having  vested  in  the  Croum  by  his  Conviction  for 
Felony. 

Usual  account  and  foreclosure  [Form  1,  sup.  p.  1825]. — "  And 
this  judgment  is  to  be  without  prejudice  to  the  rights  of  the  Crown 
as  regards  the  leasehold  premises  comprised  in  the  Pit's  mortgage 
security ;  and  in  case  of  such  foreclosure  as  aforesaid,  It  is  ordered 
that  the  Pit  be  at  liberty  to  hold  the  leasehold  premises  in  the  plead- 
ings mentioned  until  the  Crown  shall  think  fit  to  redeem  the  same  ; 
And  it  is  ordered  that  the  Pit  be  at  liberty  to  apply  in  Chambers  for 
n  sale  of  such  leasehold  premises.  And  this  judgment  is  to  be  also 
without  prejudice  to  the  paramount  titles  set  up  by  the  Defts  R. 
and  S.  as  regards  the  premises  affected  thereby." — See  Ba/rtlelt  v 
Rees,  M.  E.,  21  July,  1871,  A.  2215  ;  12  Eq.  395,  396, 
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This  form  was  followed  in  General  Credit,  cfcc.  v.  Olegg,  V.-C.  B.,  22  Ch.  "D. 
549  ;  31  W.  R.  421. 

As  to  the  effect  of  33  &  34  V.  c.  23,  abolishing  forfeitures  in  cases  of  con- 
viction for  felony,  see  inf.  p.  1840. 


12.  Foreclosure  after  Part  Paymen,t  and  Tender. 

Order  that  the  costs  of  the  Deft  of  this  action  up  to  the  amend- 
ment of  the  statement  of  claim,  including  the  costs  of  the  writ  of 
summons,  be  taxed  &c.  ;  And  it  is  ordered  that  the  following  &c., 
that  is  to  say  :  1.  An  account  of  what  was  due  to  the  Pit  under  and 
by  virtue  of  the  indenture  of  mortgage  dated  &c.,  on  the  12th  day 
of  &c.,  the  date  of  the  tender  in.  the  pleadings  mentioned ;  And  if 
it  shall  appear  on  taking  the  said  account  that  the  amount  due  to 
the  Pit  on  the  said  12th  day  of  &c.  did  not  exceed  £ — ,  it  is  ordered 
that  the  Deft's  costs  of  this  action  incurred  on  or  after  the  28th  day 
of  May,  1884,  the  date  of  the  amendment  of  the  statement  of  claim, 
be  taxed  &c. ;  And  in  that  case,  it  is  ordered  that  the  Deft's  costs, 
hereinbefore  directed  to  be  taxed,  be  deducted  from  the  amount 
which  shall  appear  to  be  due  on  taking  the  said  account,  and  the 
balance  certified  ;  And  upon  the  Deft  paying  to  the  Pit  the  balance 
so  to  be  certified  to  be  due  to  him  within  six  months  &c.,  at  such 
time  and  place  &c.,  it  is  ordered  that  the  Pit  do,  at  the  cost  of  the 
Deft,  reassign  &c.,  free  and  clear  &c.,  and  deliver  up  (upon  oath,  if 
required)  all  deeds  &c.,  such  assignment  to  be  settled  by  the  Judge 
in  case  the  parties  differ ;  And  in  default  of  the  Deft  paying  to  the 
Pit  the  aforesaid  balance  within  the  time  aforesaid,  it  is  ordered 
that  the  Deft  do  thenceforth  stand  absolutely  debarred  and  fore- 
closed &c. ;  And  if  it  shall  appear  on  taking  such  account  that  the 
amount  due  to  the  Pit  on  the  12th  day  of  &c.  did  exceed  the  said 
£ — ,  it  is  ordered  that  the  Pit's  costs  of  this  action,  of  the  writ,  and 
his  costs  incurred  on  or  after  the  said  28th  May,  1884,  be  taxed  &c. ; 
And  in  that  case  it  is  ordered  that  the  following  &c.,  that  is  to  say  : 
2.  An  accoimt  of  what  is  due  to  the  Pit  under  and  by  virtue  of  the 
said  mortgage  security ;  And  it  is  ordered  that  the  amount  of  the 
Deft's  costs  and  the  Pit's  costs  (if  any),  to  be  taxed  as  aforesaid  in 
pursuance  of  this  judgment,  be  set  off,  and  the  balance  due  to  the  Pit 
or  the  Deft,  as  the  case  may  be,  after  such  set-ofE  be  certified  ;  and  if 
such  balance  shall  be  certified  to  be  due  to  the  Pit,  the  same  is  to  be 
added  to  the  amount  which  shall  appear  to  be  due  to  him  on  taking 
such  last-mentioned  account ;  but  if  such  balance  of  costs  shall  be 
certified  to  be  due  to  the  Deft,  the  same  is  to  be  deducted  from  what 
shall  appear  to  be  due  to  the  Pit  on  taking  such  account,  and  the 
balance  remaining  due  to  the  Pit  be  certified. — Eepeat  directions  for 
redemption  by  Deft,  or  in  default  foreclosure. — Mussett  v.  Dale, 
V.-C.  B.,  22  May,  1885,  B.  1803. 
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13.  Declaration  that  Mortgagee  entitled  to  hold  Property  as  Security 
for  Collateral  Admnta^je  notwithstanding  Principal  and 
Interest  paid. 

Declare  tliat  tlie  Deft  is  entitled  as  from  tlie  date  of  tlie  indenture 
of  mortgage  dated  &c.  in  the  judgment  mentioned,  during  the 
residue  of  the  term  created  by  an  indenture  of  lease  dated  &c., 
notwithstanding  that  all  principal  moneys  and  interest  secured  by 
the  said  indenture  of  mortgage  have  been  paid,  to  be  paid  by  the 
Pit  a  sum  equal  to  one- third  part  of  the  clear  net  profit  rent  or  rents 
derived  or  to  be  derived  from  all  or  any  leases  or  lease,  tenancy 
agreements  or  agreement  for  the  time  being  subsisting  between  the 
Pit  and  any  under-tenants  or  under-tenant  of  the  premises  demised 
by  the  said  indenture  of  mortgage  or  any  part  thereof,  such  share 
of  net  profit  rental  being  payable  from  time  to  time  when  and  as 
soon  as  the  same  shall  be  received  by  the  Pit,  and  the  amoxmt  of 
the  net  profit  rental  being  ascertainable  in  manner  in  the  said  in- 
denture of  mortgage  provided  ;  And  the  Pit  by  her  counsel  agreeing 
to  treat  the  notice  dated  &c.  as  withdrawn,  Order  that  the  following 
account  be  taken,  that  is  to  say :  1.  An  accoimt  of  what  is  due  to 
the  Deft  for  instalments  of  principal,  interest,  costs,  and  share  of 
profit  rental  according  to  the  above  declaration  ;  And  it  is  ordered 
that  the  amount  which  shall  be  certified  to  be  due  on  taking  such 
account  be  paid  out  of  the  £ —  [by  the  judgment  ordered  to  be  paid  by 
the  PU  to  the  Deft  and,  in  case  of  appeal,  to  be  deposited  "for  the  benefit 
of  tlie  party  ultimately  found  entitled  thereto  "]  at  Messrs.  B.  &  Co.'s 
bank  ;  And  it  is  ordered  that  the  residue  of  the  said  sum  be  paid  to 
the  Ylt—Santley  v.  Wilde,  C  A.,  4  Aug.  1899,  B.  2877  ;  [1899] 
2  Ch.  474,  C.  A. 

In  this  case  it  was  held  that  a  mortgagee  might  stipulate  in  his  mortgage 
for  a  collateral  advantage  for  himself  beyond  the  repayment  of  the  sum 
advanced  and  interest,  and  might  enforce  the  bargain  against  the  mort- 
gagor provided  it  is  not  unconscionable  or  oppressive. 

14.  Declaration  that  notwithstanding  Form  of  Reconveyance  Charge 

kept  alive. 

Declare  that  the  Pit,  the  tenant  for  life  in  remainder  under  the 
said  settlement,  having  paid  off  the  said  mortgage  out  of  his  own 
moneys,  became  and  is  entitled  to  have  the  same  kept  alive  for  his 
own  benefit,  and  that  notwithstanding  the  form  of  such  reconveyance 
the  sum  of  £—  secured  by  the  said  mortgage  now  constitutes  a  charge 
upon  the  property  therein  comprised  in  priority  to  the  said  settle- 
ment.—ftjorc?  V.  litzhardinge,  North,  J.,  12  May,  1899,  A.  2149  ; 
[1899]  2  Ch.  32. 
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15.  Declaration  that  subsequent  Incumbrancers  hound  hy  Order 
for  Sale  hy  Court. 

Declare  that  the  applicants  T.  B.  and  A.  E.  {purchasers)  are 
entitled  to  have  the  properties  purchased  by  them  respectively 
conveyed  to  them  for  an  estate  in  fee  simple  free  from  incumbrances, 
and  are  entitled  to  have  their  conveyances  settled  on  that  footing  : 
And  Declare  that  the  draft  conveyances  as  already  settled  by  the 
Judge  are  not  such  as  the  purchasers  are  bound  to  accept ;  And 
Declare  that  the  order  for  sale  dated  &c.  is  valid  against  all  incum- 
brancers on  the  property,  and  that  none  of  such  incumbrancers 
could  set  up  their  respective  charges  against  any  purchaser  imder 
the  said  order  or  any  person  claiming  imder  such  purchaser ;  And 
order  that  proper  conveyances  having  regard  to  the  aforesaid  declara- 
tions be  settled  by  the  Judge  in  case  the  parties  differ  ;  And  Declare 
that  if  the  vendors  are  unable  to  prevail  on  the  first  mortgagees  to 
execute  conveyances  in  accordance  with  the  declarations  aforesaid, 
the  said  T.  B.  and  A.  E.  are  entitled  to  be  discharged  from  their 
said  respective  purchases,  and  are  to  be  at  liberty  in  that  event  to 
apply  as  to  repayment  of  any  moneys  paid  by  way  of  deposit  or  in 
payment  of  purchase-money,  and  as  to  the  costs  and  expenses  of 
investigating  the  title,  and  (without  prejudice  to  any  question)  as 
to  repayment  of  any  moneys  expended  by  the  purchasers  or  either 
of  them  upon  the  property  purchased  by  them  respectively,  and  as 
to  damages  or  otherwise. — Mostyn  v.  M.,  C.  A.,  4  Aug.  1893,  B.  1291 ; 
[1893]  3  Ch.  376,  C.  A. 
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NOTES. 

RIGHT  TO  FORECLOSE. 

A  mortgage  being  considered  in  equity  as  a  pledge  to  secure  money,  the 
mortgagee  is  assisted  in  recovering  his  money  by  a  judgment  of  foreclosure 
and  the  mortgagor  in  recovering  his  property  by  a  judgment  of  redemption. 

By  the  Jud.  Act,  1873,  s.  34,  all  causes  for  the  redemption  or  foreclosure 
of  mortgages  are  assigned  to  the  Chancery  Division  of  the  High  Court,  and  a 
form  of  indorsement — ^in  actions  by  mortgagees,  for  an  account  of  what  is 
due  for  principal,  interest  and  costs,  and  to  enforce  the  mortgage  by  fore- 
closure or  sale ;  in  actions  by  mortgagors,  for  an  account  of  what  (if  any- 
thing) is  due  on  the  mortgage,  and  to  redeem  the  property  comprised 
therein — is  given  E.  S.  C,  App.  (A.),  Part  III.,  Sect.  I.,  4,  5,  5a. 

By  the  County  Courts  Act,  1888,  s.  67,  the  County  Courts  have  all  the 
power  and  authority  of  the  High  Court  in  actions  for  foreclosure  or  redemp- 
tion, or  for  enforcing  any  mortgage,  charge  or  lien  where  the  mortgage, 
&c.  does  not  exceed  in  amount  £500  ;  and  the  action  must  be  brought  in 
the  County  Court  of  the  district  in  which  the  land,  &c.,  subject  to  the 
mortgage,  &c.,  is  situate :   sect.  75. 

A  mortgagee  suing  for  foreclosure  of  a  mortgage  below  that  amount  is 
not  limited  to  such  costs  only  as  he  would  have  obtained  in  the  County 
Court :   Brown  v.  Bye,  17  Eq.  343. 

The  judgment  of  foreclosure  being  a  judgment  in  personam,  depriving 
the  mortgagor  of  his  personal  right  to  redeem,  may  be  made  in  respect  of 
a  mortgage  between  an  English  mortgagor  and  mortgagee  of  land  in  a 
colony  or  abroad  :  Paget  v.  Ede,  18  Eq.  118  ;   Toller  v.  Carteret,  2  Vern. 
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494  ;  Colyer  t.  Finch,  5  H.  L.  C.  915  ;  Re  Hawthorne,  Qraham  v.  Masaey, 
23  Ch.  D.  743  ;  Deschamps  v.  Miller,  [1908]  1  Ch.  857  ;  and  see  Penn  v. 
L.  Baltimore,  1  L.  C.  Eq.  800 ;  et  sup.  Vol.  I.,  pp.  721  et  seq. 

A  mortgagee  having  obtained  judgment  for  foreclosure,  the  Deft  mort-  Mortgagor's 
gagor  has  a  right  to  insist  on  the  accounts  being  brought  in,  notwith-  right  to  an 
standing  the  estate  is  alleged  to  be  deficient :  Taylor  v.  Moatyn,  26  Ch.  D.  account. 
48,  C.  A. ;   but  only  on  giving  proper  security  against  the  expense :    see 
Exchange  and  Hop  Warelwuses  v.  Assoc,  of  Land  Financiers,  34  Ch.  D. 
195. 

By  0.  xvin,  2,  "  No  cause  of  action  shall,  unless  by  leave  of  the  Court  Joinder  of 
or  a  Judge,  be  joined  with  an  action  for  the  recovery  of  land,  except  claims  causes  of 
in  respect  of  mesne  profits  or  arrears  of  rent  or  double  value  in  respect  of  action, 
the  premises  claimed,  or  any  part  thereof,  and  damages  for  breach  of  any 
contract  under  which  the  same  or  any  part  thereof  are  held,  or  for  any 
wrong  or  injury  to  the  premises  claimed. 

"  Provided  that  nothing  in  this  order  contained  shall  prevent  any  Pit  in 
an  action  for  foreclosure  or  redemption  from  asking  for  or  obtaining  an 
order  against  the  Deft  for  delivery  of  the  possession  of  the  mortgaged 
property  to  the  Pit  on  or  after  the  order  absolute  for  foreclosure  or  redemp- 
tion, as  the  case  may  be,  and  such  an  action  for  foreclosure  or  redemption, 
and  for  such  delivery  of  possession,  shall  not  be  deemed  an  action  for  the 
recovery  of  land  within  the  meaning  of  these  rules." 

An  objection  as  to  misjoinder  of  causes  of  action  taken  at  the  trial  was 
held  too  late :  Re  Debion,  D.  v.  Colles,  1888,  W.  N.  104. 

In  an  action  for  the  recovery  of  land,  a  Deft  who  relies  on  an  equitable  Equitable 
title  is  in  the  same  position  as  a  Pit  who  relies  on  such  a  title,  and  must  set  title. 
out  the  facts  and  state  the  assurances  on  which  he  relies  in  his  pleadings : 
Sutcliffe  V.  James,  27  W.  R.  750 ;  40  L.  T.  875. 

A  mortgagee  is  entitled  now  to  combine  in  one  action  his  right  to  personal  Personal 
judgment  on  the  covenant  with  foreclosure,  and  therefore,  (a)  if  the  amount  payment, 
of  the  debt  and  interest  is  proved,  admitted  or  agreed,  to  judgment  for 
immediate  payment ;  (b)  if  not,  to  an  account  of  principal  and  interest, 
and  judgment  for  payment  of  the  whole  amount  immediately  the  same  is 
certified,  unless  the  Judge,  in  his  discretion,  gives  time  ;  and  (semhle)  one 
month  is  a  reasonable  time. 

Where  the  debt,  disputed  by  the  defence,  was  admitted  at  the  hearing, 
the  Court  dechned  to  grant  a  month  for  payment :  Instone  v.  Ehnslie,  64 
L.  T.  730 ;  34  W.  R.  692. 

As  to  the  meaning  of  the  word  "  month,"  see  Hutton  v.  Brown,  1881, 
W.  N.  116. 

In  the  order  for  personal  payment,  the  costs  will  be  limited  to  such  as 
would  have  been  incurred  if  the  action  had  been  brought  only  for  payment 
of  the  debt :  Farrer  v.  Lacy,  Hartland  cfc  Co.,  31  Ch.  D.  42,  C.  A. ;  see 
Form  5,  sup.  p.  1828  ;  and  see  Bissett  v.  Jones,  36  Ch.  D.  635 ;  Dymond 
V.  Croft,  3  Ch.  D.  612 ;  E.  Poulett  v.  V.  Hill,  [1893]  1  Ch.  277,  281,  282, 
C.  A. 

Where  a  personal  order  for  payment  is  sought,  the  statement  of  claim 
should  contain  an  express  statement  of  the  covenant  for  payment :  Law  v. 
Philby,  56  L.  T.  230 ;  35  W.   R.  401 ;   Wethered  v.  Cox,  1888,  W.  N.  . 
165. 

Where  an  account  only  is  asked  for,  the  Pit  cannot  have  immediate 
judgment  for  payment,  though  a  specified  sum  is  alleged  to  be  due,  and  the 
Deft  has  made  default  in  pleading :  Faiihfull  v.  Woodley,  43  Ch.  D.  287. 

The  account  will  be  directed  with  interest,  the  Pit  bringing  into  account 
what,  if  anything,  shall  be  received  under  the  judgment :  Lee  v.  Dunsford, 
54  L.  J.  Ch.  108  ;  51  L.  T.  590  ;  and  see  Form  5,  sup.  p.  1828. 

An  order  for  sale  is  not  equivalent  to  a  stay  of  proceedings  on  the  personal 
judgment,  so  as  to  prevent  a  bankruptcy  notice  issuing  thereon  :  Re  Kelday, 
Exp.  Mesion,  1888,  W.  N.  94  ;   36  W.  R.  585. 

A  purchaser  made  co-Deft  if  ho  redeems  will  be  entitled  to  have  the 
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personal  judgment  transferred  to  him  as  being  one  of  tlio  securities : 
Oreenough  v.  Littler,  15  Oh.  D.  93. 

As  the  order  in  Form  5,  p.  1828,  covers  principal  and  interest  down  to  the 
date  of  the  certificate,  it  is  improper  for  the  mortgagee  to  bring  a  second 
action  to  recover  any  part  of  such  interest :  E.  Poidett  v.  V.  Hill,  [1893] 
1  Oh.  277,  C.  A. 

And  a  mortgagee  who  brings  an  action  in  the  (Jli.  D.  for  an  account  of 
what  is  owing  for  principal  and  interest  under  the  mortgage,  cannot  bring 
another  action  in  the  K.  B.  D.  to  recover  principal  and  interest  while  the 
lirst  action  is  pending :   Williams  v.  Hunt,  [1905]  1  K.  B.  (C.  A.)  512. 

A  puisne  incumbrancer  who  voluntarily  submits  to  a  foreclosure  order 
absolute  being  made  upon  an  originating  summons,  without  insisting  upon 
his  right  to  have  a  time  allowed  within  which  to  redeem  a  prior  incum- 
brancer, does  not  thereby  preclude  himself  from  suing  on  the  covenant 
for  payment  in  the  mortgage  deed :  Worthington  <fc  Co.,  Ltd.  v.  Abbott, 
[1910]  1  Oh.  588. 

Where  there  is  a  covenant  to  pay,  with  a  proviso  not  merely  limiting  the 
covenant  but  destroying  the  personal  liabihty,  the  proviso  being  repugnant 
to  the  covenant  has  no  effect :   Watting  v.  Lewis,  [1911]  1  Ch.  414. 

Where  possession  is  claimed,  the  judgment  should  contain  a  direction 
that,  in  default  of  the  Deft  redeeming,  he  should  deliver  up  possession  to 
the  Pit :    Williamson  v.  Burrage,  56  L.  T.  702. 

The  Court  declined  to  order  delivery  of  possession  to  the  receiver  before 
trial,  though  there  was  evidence  that  the  property  was  liable  to  injury 
through  the  conduct  of  the  mortgagor's  represves :  Taylor  v.  Soper,  1890, 
W.  N.  121  ;  62  L.  T.  828. 

By  O.  LV,  5a,  the  procedure  by  originating  summons  is  extended  to  the 
following  relief  sought  in  respect  of  mortgages,  viz.,  sale,  foreclosure, 
delivery  of  possession  by  the  mortgagor,  redemption,  reconveyance, 
delivery  of  possession  by  the  mortgagee ;  but  the  mortgagee  cannot  obtain 
an  order  for  payment  by  the  mortgagor ;  and  by  r.  5b,  the  persons  to  bo 
served  in  such  cases  arc  those  who,  under  the  existing  practice  in  the 
Chancery  Division,  would  be  proper  Defts  to  an  action  for  the  like  relief. 

The  Court  refused  under  this  rule  to  decide  a  question  of  priority  between 
mortgagees  ;  and  quaere  whether  it  has  jurisdiction  to  do  so :  Be  Giles,  Beal 
and  Personal  Advance  Co.  v.  Michell,  43  Ch.  D.  391,  C.  A.  ;  et  v.  sup.  p.  1421. 

Before  this  rule  the  equivalent  of  a  foreclosure  judgment  could  not,  it 
,5cems,  be  obtained  by  summons  under  0.  xv  :  see  Clover  v.  Wilts  Building 
Society,  50  L.  T.  382  ;  Blake  v.  Harvey,  29  Ch.  D.  827,  C.  A.  -.  questioning 
Smith  V.  Davies,  28  Ch.  D.  650. 

And  see  as  to  the  procedure  under  these  rules,  Dan.  805,  806  ;  D.  C.  F. 
523  et  seq. 

Whether  the  Court  has  power  on  a  summons  for  directions  to  make  an 
order  for  foreclosure,  quaere,  but  if  such  an  order  is  made  and  the  juris- 
diction of  the  Master  is  unquestioned,  the  order  must  stand :  Horton  v. 
Bosson,  1899,  W.  N.  38,  C.  A. 

Where  there  is  a  question  of  account.  Deft  ought,  except  under  very 
special  circumstances,  to  have  leave  to  defend  without  any  payment  into 
Court :  Wallingford  v.  The  Mutual  Society,  5  App.  Ca.  685.  In  such  case 
judgment  should  be  signed  as  security  only  for  what  should  be  found  due 
on  the  account,  without  power  to  issue  execution  except  by  leave  of  Court, 
Deft  being  required  as  a  condition  to  consent  to  the  immediate  taking  of 
such  account. 

A  writ  claiming  foreclosure  or  sale  and  receiver,  besides  payment  of  debt 
and  interest,  is  not  specially  indorsed  so  as  to  entitle  the  Pit  to  summary 
judgment :  Imbert  Terry  v.  Carver,  34  Ch.  D.  506,  citing  Hill  v.  Sidebottom, 
47  L.  T.  224  ;  and  distinguishing  Bissett  v.  Jones,  32  Ch.  D.  635. 

A  mortgagee  can  maintain  an  action  for  the  debt  and  interest  by  a  specially 
indorsed  ^vrit  under  0.  xiv,  although  he  has  appointed  a  receiver ;  but 
where  there  appears  to  be  a  question  as  to  the  true  state  of  account,  leave 
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to  defend  will  be  granted;  Lynch  v.  WaMman,  [1805]  2  Q.  B.  180,  C!.  A. ; 
explaining  Potilett  v.  Hill,  [1893]  1  Ch.  277,  C.  A. 

Where  the  Deft  did  not  appear  at  the  trial,  an  affidavit  of  service  of 
notice  of  trial  was  held  unnecessary:  Baird  v.  East  Riding  C'hih,  1891, 
W.  N.  144. 

In  the  absence  of  any  special  contract,  a  mortgagee  may  bring  his  action  Time, 
for  foreclosure  at  any  time  after  default ;  and,  even  though  he  may  have 
agreed  not  to  call  in  the  money  for  a  certain  time,  it  will  be  implied  without 
express  stipulation  that  the  postponement  was  conditional  on  punctual 
payment  of  interest ;  and  if  the  property  be  leasehold,  on  observance  of 
the  covenants :  Seaton  v.  Tioyford,  11  Eq.  591  ;  Burrowes  v.  Molloy,  2  J.  & 
Lat.  521,  526  ;  Edwards  v.  Martin,  25  L.  J.  Ch.  284  ;  4  W.  R.  219  ;  but 
compare  Williams  v.  Morgan,  [1906]  1  Ch.  804,  though  the  default  may 
have  been  waived  by  subsequent  acceptance  of  interest:  Langridge  v. 
Payne,  2  J.  &  H.  423  ;  see  also  Keene  v.  Biscoe,  8  Ch.  D.  201 . 

A  stipulation  postponing  the  right  to  redeem  is,  however,  unusual,  and, 
being  disadvantageous  to  the  mortgagor,  will  not,  in  a  mortgage  from  a 
client  to  his  solr,  be  supported :  Goivdry  v.  Day,  1  Giff.  316 ;  and  see 
Talbot  V.  Braddill,  1  Ver.  183. 

A  mortgagee  may  sue  after  notice  to  pay  off ;  indeed  after  tender, 
subject  to  the  risk  of  costs  if  the  proper  amount  has  been  tendered,  and 
after  a  judgment  for  redemption:  Qrvgeon  v.  Oerrard,  4  Y.  &  C.  119; 
and  though  he  has  received  part  of  the  debt,  if  not  fully  paid :  Palmer  v. 
Hendrie,  27  Beav.  349,  351 ;  Lochhart  v.  Hardy,  9  Beav.  349.  And  his 
right  remains  after  giving  a  receipt  in  full,  and  delivering  the  title  deeds, 
if  valuable  securities  taken  in  payment  subsequently  prove  of  less  than 
the  estimated  value,  unless  such  securities  were  taken  in  substitution  for 
the  original  mortgage :  Teed  v.  GarrutJiers,  2  Y.  &  C.  C.  31  ;  Shore  v.  8., 
2  Ph.  378. 

A  mortgagee  who  has  taken  admon  proceedings  to  recover  the  money  is 
bound  to  accept  in  satisfaction  his  principal  money  and  costs  with  interest 
up  to  the  time  of  payment,  though  such  payment  was  made  before  the 
expiration  of  a  notice  to  pay  off  subsequently  given  to  him  by  the  exor  of 
the  mortgagor :  Re  Alcock,  Prescott  v.  Phipps,  23  Ch.  D.  372,  0.  A. 

The  six  months'  time  for  redemption  given  by  the  common  form  of  judg- 
ment is  for  the  behoof  of  mortgagee  as  well  as  mortgagor,  and  the  mortgagor 
carmot  redeem  at  an  earlier  date  on  payment  of  principal,  interest  to  such 
date  and  costs :  Hill  v.  Rowlands,  [1897]  2  Ch.  361,  C.  A. 

The  Court  will  usually  direct  a  mortgagee  holding  collateral  securities  Collateral 
first  to  realize  them,  and,  subject  thereto,  grant  him  a  foreclosure :  Dyson  securities. 
V.  Morris,  1  Ha.  423. 

Subject  to  any  entry  to  the  contrary  on  the  register,  the  registered  pro-  Registered 
prietor  of  a  registered  charge  may  eirtorce  a  foreclosure  or  sale  of  the  land  charge, 
charged  in  the  same  manner  and  under  the  same  circumstances  in  and  under 
which  he  might  enforce  the  same  if  the  land  had  been  transferred  to  him  by 
way  of  mortgage,  subject  to  a  proviso  for  redemption,  &c. :  Land  Transfer 
Act,  1875  (38  &  39  V.  c.  87),  s.  26  ;  see  on  this  section,  Brickdale,  173. 

The  Court  will  give  the  benefit  of  foreclosure  to  any  lender  of  money  on  Foreclosure 
real  security,  unless  the  terms  of  the  instrument  giving  the  security  preclude  precluded  by 
it :  Balfe  v.  Lord,  2  D.  &  War.  480  ;  and  will  give  the  owner  of  the  estate  agreement, 
time  to  redeem  :  Bell  v.  Carter,  17  Beav.  11.    But  foreclosure  will  not  be 
adjudged  of  an  estate  conveyed  in  trust  to  stand  charged  with  a  sum  of 
money  and  interest,  with  power  of  sale  in  default  of  payment :  Sampson  v. 
Pattison,  1  Ha.  533 ;   and  see  Exp.  Price,  14  Jur.  53  ;   Jenkin  v.  Row,  5 
D.  &  S.  107  ;  Watson  v.  Waltham,  2  Ad.  &  Ell.  485  ;  Schweitzer  v.  Mayhew, 
31  Beav.  37  ;    Kerrich  v,  Saffery,  7  Sim.  317  ;    but  such  a  security  is 
redeemable. 

If  the  transaction  be  a  sale,  with  a  stipulation  for  repurchase,  there  Sale  with 
cannot  be  foreclosure  or  redemption :    Goodman  v.  Orierson,  2  Ba.  &  B.  stipulation 
278  ;  Alderson  v.  White,  2  D.  &  J.  97  ;  Ogden  v.  Batlams,  1  Jur.  N.  S.  791 ;  ^?^^g®P"''' 
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Williams  v.  Owen,  5  My.  &  C.  303  ;  Perry  v.  Meadowcroft,  4  Beav.  202 ; 
and  see  Gossip  v.  Wright  (H.  L.),  17  W.  R.  1137  ;  affirming  11  W.  R.  632. 
If  the  transaction  be  really  a  mortgage,  it  would  be  fraud  in  the  mortgagee 
to  attempt  to  hold  the  property  absolutely,  and  parol  evidence  is  admissible 
to  prove  such  fraud :  Lincoln  r.  Wright,  4  D.  &  J.  16  ;  BeD.  Marlborotcgh, 
Davis  V.  Whitehead,  [1894]  2  Ch.  133 ;   Rochefoucauld  v.  Boustead,  [1897] 

I  Ch.  196,  C.  A. ;  Lewin  on  Trusts,  p.  56 ;  and  similarly  a  conveyance 
at  an  undervalue  unfairly  obtained  from  a  person  who  desired  to 
mortgage  will  be  set  aside  and  treated  as  a  mortgage :  Douglas  v.  Culver- 
weU,  3  GifE.  251. 

The  remedy  of  an  equitable  mortgagee  by  deposit  of  title  deeds  has  been 
settled,  after  some  conflict  of  authority,  to  be  foreclosure  and  not  sale : 
James  v.  J.,  21  W.  R.  522  (and  cases  there  classified) ;  16  Eq.  153  ;  and  see 
Sect.  VIII.,  "  Equitable  Moktgaobs,"  inf.  pp.  1982,  1983. 

The  remedy  of  a  judgment  creditor  who,  under  the  Judgments  Act,  1838 
(1  &  2  V.  c.  110),  s.  13,  was  in  the  position  of  an  equitable  mortgagee  (see 
Exp.  Boyle,  3  D.  M.  &  G.  530),  has  been,  after  some  conflict  of  authority, 
settled  to  be  foreclosure  and  not  sale  :  Sadler  v.  Worley,  [1894]  2  Ch.  170  ; 
Fish.  Mort.,  s.  1013  et  seq. ;  and  see  Re  Owen,  [1894]  3  Ch.  220 ;  and 
the  Court  has  refused  to  direct  a  sale  without  the  consent  of  the  judgment 
debtor :  Jones  v.  Baily,  17  Beav.  582 ;  London  Monetary,  dsc.  Co.  v.  Brown, 
13  W.  R.  490  ;  12  L.  T.  199  ;  and  see  Matthews  v.  Gooday,  8  Jur.  N.  S.  90  ; 
31  L.  J.  Ch.  282  ;  5  L.  T.  572  ;  10  W.  R.  148.  But  by  the  Judgment  Law 
Amendment  Act,  1864  (27  &  28  V.  o.  112),  s.  4,  v.  inf.  p.  2003,  every  creditor 
to  whom  any  land  of  his  debtor  shall  have  been  actually  delivered  in 
execution  by  virtue  of  any  judgment,  statute  or  recognizance  (obtained 
since  the  passing  of  the  Act,  29  July,  1864,  see  Be  Isle  of  Wight  Ferry  Co., 

II  Jur.  N.  S.  279  ;  34  L.  J.  Ch.  194  ;  12  L.  T.  263),  is  entitled  forthwith, 
or  at  any  time  afterwards  while  the  registry  of  such  writ  or  process  shall 
remain  in  force,  to  obtain  from  the  Court  of  Chancery  an  order  for  the  sale 
of  his  debtor's  interest  in  such  land,  &c. 

And  see  Sect.  X..  "Judgments,"  inf.  pp.  1999  et  seq. ;  Fish.  Mort., 
s.  1013  et  seq. 

A  provision  in  a  trust  deed  that  the  trustees  shall  be  "  entitled  to  a  charge 
by  way  of  mortgage  on  the  estate  "  for  moneys  advanced  by  them  to  the 
settlor,  or  for  paying  off  incumbrances,  does  not  give  the  trustees  the  right 
to  foreclose,  but  simply  a  charge  which  may  be  realized  by  sale  :  Tennant  v. 
Trenchard,  4  Ch.  537,  Form  9,  p.  1979  inf. 
Power  of  sale.  The  usual  power  of  sale  does  not  affect  the  mortgagee's  right  to  fore- 
close :   Perry  v.  Keane,  Coote,  App.  582. 

A  mortgagee  who  has  assigned  the  mortgage  debt  with  an  express  reser- 
vation of  the  benefit  of  the  security  is  entitled  to  foreclose  :  Morley  v.  M., 
25  Beav.  253  ;  as  also  the  transferee  of  a  mortgage  subject  to  any  equities 
arising  from  payments  made  hond  fide  by  the  mortgagor  without  notice  of 
the  transfer :  Witherington  v.  Tate,  4  Ch.  288  ;  see  also  Haywood  v.  Gregg, 
24  W.  R.  157  ;  Dixon  v.  Winch,  [1900]  1  Ch.  736,  C.  A. ;  Turner  v.  Smith, 
[1901]  1  Ch.  213. 

A  personal  covenant  by  a  mortgagee  not  to  proceed  for  recovery  of  the 
mortgage  money  without  first  giving  certain  notice,  does  not  affect  the  right 
of  the  transferee  of  the  mortgage,  who  has  made  a  further  advance,  the 
mortgagor  agreeing  that  the  property  shall  not  be  redeemable  until  pay- 
ment of  the  whole  amount  due,  to  sue  for  an  account  and  payment,  or 
foreclosure,  without  giving  the  notice :  Hayioood  v.  Gregg,  24  W.  R.  157. 

Purchasers  for  value  without  notice  of  a  prior  mortgage  affecting  the  pro- 
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perty,  and  fraudulently  suppressed  at  the  time  of  their  purchase,  will  be 
treated  as  purchasers  of  the  equity  of  redemption,  and  are  liable  to  fore- 
closure, but  will  not  be  ordered  by  the  judgment  to  deliver  up  the  title- 
deeds  :  Heath  v.  Orealock,  10  Ch.  22 ;  Greene  v.  Foster,  22  Ch.  D.  566  ; 
Waldy  V.  Gray,  20  Eq.  238  ;  Hvnl  v.  Elmes,  2  D.  F.  &  J.  578.  And  see 
Sect.  XV.,  inf.  pp.  2042,  2043. 
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A  person  entitled  to  the  benefit  of  an  equitable  charge  created  by  will  Equitable 
upon  a  reversionary  interest  in  land  has  no  remedy  by  way  of  foreclosure,  charge 
but  only  by  way  of  sale  or  mortgage  of  such  interest :  Be  Owen,  [1894]  3  created  by 
Ch.  220  ;   and  so  in  the  case  of  a  person  having  a  charge  under  the  Judg-  ^""• 
ments  Act,  1838  (1  &  2  V.  c.  110),  s.  14  (v.  sup.  p.  471) :   D'Auvergne  v. 
Cooper,  1899,  W.  N.  256. 

As  to  the  effect  of  sham  mortgages  on  the  title  of  a  purchaser  for  value  Sham  mort- 
without  notice,  see  Keate  v.  Phillips,  18  Ch.  D.  560.  gages. 

Mortgagees  having  a  right  of  distress  to  enforce  payment  of  interest  will  Arrears  of 
be  allowed  to  distrain,  after  a  winding-up,  for  interest  accrued  while  the  interest, 
liquidators  were  in  possession,  but  not  for  arrears  accrued  before  the 
winding-up :  Be  Brown,  Bayley  and  Dixon,  Exp.  Bdberts,  18  Ch.  D.  649  ; 
and  see  Be  Higginshaw  Mill  and  Spinning  Co.,  [1896]  2  Ch.  544,  C.  A., 
where  leave  to  distrain  for  interest  accrued  since  the  liquidators  and 
receivers  took  possession  was  refused,  their  possession  being  for  the  benefit 
of  the  mortgagee  as  well  as  of  the  company,  and  the  position  of  a  mortgagee 
was  differentiated  from  that  of  a  landlord. 

The  rule  that  a  mortgagor  of  a  renewable  lease  cannot  hold  a  renewed  Renewed 
lease,  except  subject  to  the  mortgage,  applies  in  favour  of  the  mortgagee  as  lease, 
against  a  subsequent  mortgagee  of  the  reversion  purchased  by  the  mort- 
gagor :  Leigh  v.  Burnett,  29  Ch.  D.  231 ;  Bakestraw  v.  Brewer,  2  P.  Wms. 
511 ;  and  see  Lewin,  207,  208. 

Any  special  circumstance  or  fact  affecting  the  amount  due  from  the  mort-  pleading 
gagor  to  the  mortgagee  in  a  foreclosure  action — such  as  a  valuation  of  the  special  cir- 
security  in  bankruptcy — should  be  pleaded  or  brought  to  the  attention  of  cumstances. 
the  Court  before  the  usual  foreclosure  judgment  is  made,  in  order  that  a 
direction  may  be  given  to  the  Master  to  have  regard,  in  taking  the  account, 
to  such  special  circumstance  or  fact ;  if  this  is  not  done  at  the  trial  no  such 
question  can  be  subsequently  raised  on  taking  the  account :   Sanguinetti 
v.Stuckey's  Bank  (No.  2),  [1896]  1  Ch.  502. 

The  mortgage  deed  will  he  prima  facie  evidence  of  the  amount  due :  see  Aniovmt  due. 
Blackford  v.  Davis,  4  Ch.  304,  309  ;  and  will,  if  supported  by  the  mort- 
gagee's oath,  be  conclusive,  unless  there  be  ground  to  suspect  fraud : 
Piddoch  V.  Brown,  3  P.  Wms.  289  ;  or  unless  the  mortgage  be  from  client 
to  solr;  see  Fish.  Mort.,  s.  1720;  Coote,  1043  ;  if  the  security  be  for  a 
running  account,  the  amount  actually  due  must  be  proved :  Melland  v. 
Gray,  2  Y.  &  C.  C.  199. 

A  transferee,  who  paid  for  the  mortgage  less  than  the  amount  due,  is 
entitled  to  receive  the  whole  sum  due,  unless  in  a  fiduciary  relation  to  the 
mortgagor  :  Batehelor  v.  Middleton,  6  Ha.  75  ;  so  the  owner  of  the  equity  of 
redemption,  subject  to  two  charges  not  created  by  himself,  may  buy  the 
first,  and  use  it  to  its  full  extent,  without  reference  to  the  amount  for  wliich 
he  has  purchased  it,  to  protect  himself  against  the  second :  Davis  v. 
Barrett,  14  Beav.  542. 

By  the  Bankruptcy  Act,  1883,  s.  39,  Sched.  II.,  rr.  9  et  seq.  (as  under  the  Bankruptcy. 
Act  of  1869,  ss.  12,  16  (5)),  the  right  of  a  creditor  holding  any  "  mortgage, 
charge  or  lien  "  (as  to  the  meaning  of  these  words,  see  Be  Hallett,  Exp. 
Cocks,  Biddulph  &  Co.,  [1894]  2  Q.  B.  256,  C.  A.)  on  the  property  of  a  bank- 
rupt or  any  part  thereof,  as  a  security  for  a  debt  due  to  him  from  the 
bankrupt  (sect.  168),  to  realize  such  security,  remains  unaffected. 

Accordingly  a  mortgagee  is  not  prevented  by  the  bankruptcy,  or  by  the 
appointment  of  a  trustee  in  liquidation  of  the  affairs  of  the  mortgagor,  from 
obtaining  foreclosure :  White  v.  Simmons,  6  Ch.  555  ;  CouUhurst  v.  Smith, 
29  L.  T.  243,  714  ;  and,  in  the  case  of  a  mortgage  by  deposit,  will  not  be 
compelled  to  give  up  the  title  deeds  forming  his  security :  Exp.  Pannell,  Be 
England,  6  Ch.  D.  335,  C.  A. ;  Exp.  Ditton,  1  Ch.  D.  557,  C.  A. ;  and  the 
trustee  in  bankruptcy  of  an  equitable  mortgagee  may  bring  his  action  for 
foreclosure  instead  of  applying  in  bankruptcy  for  a  sale :  Waddell  v.  Tole- 
man,  9  Ch.  D.  212  ;  but  semble,  in  a  proper  case,  and  where  a  sale  cannot 
be  carried  out,  the   Court   of   Bankruptcy  has  jurisdiction  to  direct  a 
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foreclosure:  Ex.p.  Fletcher,  Re  Hart,  9   Cli.   T>.   381,   385;    10   Oh.   D. 

filO,  0.  A.  ,     ,.     • ,  X-      (      I,- 

If  instead  of  realizing  his  security  he  proves  in  the  liquidation  lor  Jiis 
debt,  and  gives  up  his  security,  the  trustee  is  entitled  to  hold  it  for  the 
beneat  of  the  general  creditors,  and  the  rights  of  subsequent  mortgagees 
are  not  accelerated :  Cracknall  v.  Janson,  6  Oh.  D.  735. 

A  mortgagee  of  a  oo.  which  is  being  wound  up  is  entitled  to  commence  or 
proceed  with  a  foreclosure  action  except  on  special  grounds  to  the  con- 
trary :  Be  D.  Lloyd  S  Co.,  Lloyd  v.  D.  Lloyd  S  Co.,  6  Oh.  D.  339,  C.  A. ; 
St.  Cnthbert,  Sc.  Co.,  1866  W.  N.  91  (reversing  35  Beav.  384) ;  Marshall  v. 
Glamorgan  Iron  Co.,  7  Eq.  133  ;  Be  Longendale  Co.,  8  Ch.  D.  150 ;  and  see 
Be  Pound,  Son  and  Hutchins,  42  Ch.  D.  402,  C.  A. 

FORBCLOSUKE  WHERE  CBOWN  INTERESTED. 

Before  the  Forfeiture  Act,  1870  (33  &  34  V.  e.  23),  by  which  forfeiture 
or  escheat  in  oases  of  confession,  conviction,  or  judgment  of  felony  is 
abolished  (sect.  1),  and  the  Crown  is  authorized  to  commit  the  custody  or 
management  of  the  convict's  property  to  an  admor  to  be  appointed,  &c. 
(sect.  9),  in  whom  all  real  and  personal  property,  including  choses  in  action, 
to  which  the  convict  was  at  the  time  of  his  conviction,  or  should  afterwards, 
while  subject  to  the  operation  of  the  Act,  become  or  be  entitled,  is  to  vest 
for  all  estate  or  interest  of  the  convict  therein  (sect.  10),  with  absolute 
power  to  let,  mortgage,  sell,  convey  and  transfer  any  part  of  such  property 
(sect.  12),  to  pay  costs,  debts,  make  compensation  to  persons  injured,  and 
allowances  to  the  convict's  family :  sects.  13,  16  ;  see  sup.  p.  1685 — fore- 
closure was  not  directed  against  the  Crown,  but  the  mortgagee  was  directed 
to  hold  until  the  Crown  should  redeem  :  see  Beeve  v.  A.  O.,  2  Atk.  223  ;  or 
until  the  security  should  be  satisfied :  Hodge  v.  A.  O.,  3  Y.  &  C.  342. 

But,  though  the  Crown  (and  now  it  seems  the  admor  appointed  by  the 
Crown  under  33  &  34  V.  c.  23,  s.  9)  cannot  be  foreclosed,  and  cannot  be 
directed  to  convey  to  a  purchaser,  orders  have  been  made,  the  A.  G.  not 
objecting,  for  a  sale  of  mortgaged  freeholds  (see  Sutton  v.  Smith,  22  July, 
1859,  B.  2613  ;  Prescott  v.  Tyler,  1  Jur.  470 ;  2  Jur.  870 ;  BogersY.  Mavle, 
1  Y.  &  C.  C.  4) ;  and  the  equitable  mortgagor  of  leaseholds  having  been 
convicted  of  felony,  liberty  to  apply  for  a  sale  was  given  in  the  decree  for  an 
account  and  payment  of  principal,  interest  and  costs,  with  liberty  to  the 
A.  G.  to  apply  for  payment  of  the  balance  after  deducting  the  costs :  see 
Hancock  v.  A.  O.,  12  W.  R.  569  ;  33  L.  J.  Ch.  661 ;  10  Jur.  N.  S.  557  ;  10 
L.  T.  222  ;  and  for  the  like  decree  when  a  leasehold  interest,  part  of  the 
mortgaged  property,  had  become  vested  in  the  Crown  by  conviction  of  the 
mortgagor  for  felony,  see  Bartletl  v.  Bees,  12  Eq.  395,  397,  Eorm  11,  sup. 
p.  1831. 

STAYING  PROCEEDINGS  IN  FORECLOSURE  ACTION   ON  MOTION 
BY   DEFENDANT. 

By  7  G.  II.  c.  20,  s.  1,  which  was  re-enacted  in  substance  by  the  Common 
Law  Procedure  Act,  1852  (15  &  16  V.  c.  76,  s.  219),  when  any  action  shall  be 
brought  on  any  bond  for  payment  of  the  mortgage  money  or  performance 
of  mortgage  covenants,  or  any  action  of  ejectment  by  a  mortgagee  when  no 
foreclosure  or  redemption  suit  is  depending,  on  the  person  entitled,  to 
redeem,  the  defendant  in  such  action,  paying  to  the  mortgagee,  or  in  case 
of  his  refusal  bringing  into  Court,  principal,  interest,  and  costs,  it  shall  be 
deemed  full  satisfaction  of  the  mortgage,  and  the  Court  shall  and  may 
discharge  the  mortgagor  from  the  same,  and  compel  the  mortgagee,  at  the 
cost  of  the  mortgagor,  to  reconvey  the  property. 

By  sect.  2,  when  a  foreclosure  suit  is  depending,  the  Court  is  empowered, 
on  the  Deft's  apphcation  and  his  admission  of  the  Pit's  title,  to  make  such 
a  decree  as  the  Pit  would  bo  entitled  to  at  the  hearing.  No  now  power, 
however,  was  conferred  by  this  section  on  Courts  of  Equity,  which  had 
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iiihoiont  jurisdiction  to  stay  proceedings  wlienever  the  Deft  submitted  to 
a  decree  establisliing  the  Pit's  full  demand,  and  the  whole  relief  in  respect 
of  such  demand,  with  costs :  see  Praed  v.  H%M,  1  y.  &  S.  331  ;  Boys  v. 
Ford,  4  Madd.  40. 

And  independently  of  the  Act,  and  M'hero  the  requisitions  have  not  becji 
strictly  complied  with,  payment  to  the  mortgagee,  or  into  Court,  of  the 
amount  of  the  mortgage  debt,  will  discharge  the  mortgagor,  so  that  a  fore- 
closure action  camiot  be  maintained  against  him  :  Bourlon  v.  Williams,  5 
Ch.  655  (reversing  9  Eq.  297) ;  proceedings  in  a  pending  action  may  be 
stayed  :  see  Paynter  v.  Carew,  Kay,  xxxvi. ;  Jones  v.  Tinney,  V.-C.  K.  B., 
20  Dec.  1845,  cited,  lb.  xlv. ;  Chailie  v.  Gtvynne,  M.  R.,  11  March,  1846,  lb. 
xlvi. ;  or  a  sale  may  be  directed  :  Paine  v.  Edwards,  10  W.  R.  709. 

Accordingly,  in  a  suit  against  mortgagor  and  subsequent  incumbrancers, 
proceedings  have  been  stayed  subject  to  payment  into  Court  by  the  mort- 
gagor of  sufficient  to  cover  principal,  interest,  and  costs,  and  upon  his 
undertaking  to  pay  the  deficiency  (if  any)  found  due  upon  taking  the 
account,  and  to  indemnity  the  Pit  agamst  any  proceedings  which  might 
be  taken  by  subsequent  incumbrancers  for  redeeming  his  security  :  France 
V.  Cowper,  V.-C.  B.,  18  April,  1871,  A.  903  ;   1871,  W.  N.  76. 

And  where  it  was  shown  to  be  highly  probable  that  the  amount  duo  to  the 
Pits  would  greatly  exceed  the  value  of  the  property,  and  that  the  costs  of 
further  proceedings  would  be  thrown  away,  prosecution  of  accounts  and 
inquiries  was  stayed  unless  the  Def  ts  gave  security  for  costs :  Exchange  and 
Hop  Warehouses  v.  Assoc,  of  Land  Financiers,  34  Ch.  D.  195. 

The  mere  fact  that  an  order  for  sale  has  been  made  is  not  equivalent  to 
a  stay  of  proceedings  on  the  personal  judgment  for  the  mortgage  debt :  Be 
Kelday,  Exp.  Meston,  1888,  W.  N.  94. 

And  under  O.  xxii,  1,  a  Deft  may  at  any  time,  in  an  action  to  recover  a 
debt  or  damages,  and  before  or  at  the  time  of  delivering  his  defence,  or  by 
leave  at  any  later  time,  pay  into  Court  a  sum  by  way  of  satisfaction  or 
amends,  and  such  payment  may  be  pleaded  in  the  defence. 

The  Act  7  G.  II.  c.  20,  did  not  extend  to  cases  where  the  right  to  redeem 
was  disputed,  where  questions  of  priority  arose  between  incumbrancers, 
where  the  premises  were  chargeable  with  further  sums  not  appearing  on 
the  mortgage,  nor  to  cases  where  subsequent  incumbrancers  would  be 
prejudiced :  s.  3  (re-enacted  in  substance  by  the  Common  Law  Procedure 
Act,  1852,  s.  220) :  Vaughan  v.  Lloyd,  7  Vcs.  489  ;  and  see  Paine  v.  Edwards, 
10  W.  R.  709  ;  nor  to  eases  where  relief,  independent  of  foreclosure,  was 
sought :   Bastard  v.  Clarke,  7  Ves.  489. 

And  sec  further  upon  this  Act,  Eish.  Mori.  s.  740  rl  seq.  ;  Coolo, 
891 — 894.     Eor  form  of  notice  of  motion,  see  D.  C.  E.  770. 

DEFECTIVE  A3SUEAN0ES. 

The  Court  will  aid  a  mortgagee  who  has  a  defective  assurance.  If  the 
mortgage  be  under  a  power,  a  defect  in  the  manner  of  the  execution  of  the 
power  will  be  aided :  Jennings  v.  Moore,  2  Ver.  609  ;  and  see  Bankes  v. 
Small,  34  Ch.  D.  415 ;  36  Ch.  D.  716,  C.  A. ;  and  as  to  what  is  a  valid 
execution  of  a  power  to  mortgage,  see  Gepp  v.  Majendi,  21  L.  T.  168  ;  and 
see  Toilet  v.  T.,  2  L.  C.  Eq.  289.  If  a  mortgage  deed  be  inoperative  for 
want  of  enrolment,  or  the  like,  it  will  operate  as  an  agreement,  and  further 
assurance  will  be  decreed :  Meslaer  v.  Gillespie,  11  Ves.  625  ;  and  where 
mortgage  of  copyhold  property  was  by  surrender  out  of  Court,  and  before 
presentment  the  mortgagor  became  bankrupt,  the  mortgage  was  upheld  : 
Taylor  v.  Wheeler,  2  Ver.  564. 

An  agreement  to  execute  a  mortgage  can  also  be  specifically  enforced : 
Hermann  v.  Hodges,  16  Eq.  18  ;  Ashton  v.  Corrigan,  13  Eq.  76,  inf.  p. 
1980 ;  see  also  Chap.  L.,  "  Specific  Pbefobmancb." 

Before  the  abolition  of  fines  and  recoveries,  a  tenant  in  tail  who  had  made 
a  defective  mortgage  assurance  might  be  decreed  to  make  a  good  title  : 

voii.  III.  6  C 
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SuUon  V.  SloHC,  2  Atk.  101  ;  and  though  a  dcfecfcivo  assurance  by  a  tenant 
in  tail  is,  by  the  Fines  and  Reeoveries  Act,  1833  (3  &  4  W.  IV.  e.  74),  s.  40, 
inoperative  as  against  the  issue  in  tail  and  those  in  remainder,  it  may  be 
enforced  as  an  agreement  against  himself  or  his  assignees  in  bankruptcy  : 
Edivards  v.  A2}pldiee,  2  Bro.  C.  0.  652,  n. 

A  subsequent  perfect  assurance  by  cither  tenant  in  tail  or  his  assignees 
in  bankruptcy  will  confirm  a  prior  voidable  assurance  for  value  except 
against  a  purchaser  for  value  without  notice  :  3  &  4  W.  IV.  c.  74,  ss.  38,  62  ; 
and  see  Bankruptcy  Act,  1883,  s.  56  (5),  which  gives  to  the  trustee  in  bank- 
ruptcy power  to  deal  with  any  property  to  which  the  bankrupt  is  beneficially 
entitled  as  tenant  in  tail  in  the  same  manner  as  the  bankrupt  might  have 
dealt  with  the  same,  and  re-enacts  and  makes  appHoable  to  proceedings  in 
bankruptcy  under  the  Act  of  1883,  ss.  56—73  of  3  &  4  W.  IV.  e.  74. 

A  decree  of  foreclosure  agamst,  or  release  in  a  foreclosure  action  of  the 
equity  of  redemption  by,  a  tenant  in  tail,  will  bar  his  issue  and  remainders 
over  :  Boscarrick  v.  Barton,  1  Ch.  Ca.  217  ;  BeynoUson  v.  Perkins,  Amb. 
564. 

An  acknowledgment  of  the  right  to  redeem  made  by  a  tenant  in  tail  of  a 
settled  mortgage  binds  liis  issue,  and  all  in  remainder :  Pendleton  v.  Booth, 
1  Giff.  35  ;   ID.  F.  &  J.  81. 

(ll.)    SALE. 

1.  Sale  in  Default  of  Payment. 
Usual  accounts ; — Direction  for  payment  to  Pit,  and  le-con- 
veyance  by  liini — "  But  in  default  &c.  [Form  1,  p.  1825],  it  is  ordered 
that  the  said  hereditaments  and  premises,  or  a  competent  part 
thereof,  be  sold  with  the  approbation  of  the  Judge  ;  And  it  is  ordered 
that  the  money  to  arise  by  such  sale  be  lodged  in  Court  to  the  credit 
of  this  action  &o.,  subject  to  further  order. — Liberty  to  apply." 


2.  Sale  on  giving  Security  with  directions  as  to  Reserve  Price,  or 
Foreclosure  on  failure  to  sell — Conveyancing  and  Law  of  Pro- 
perty Act,  1881,  s.  25. 

Oeder  that  the  following  accounts  be  taken,  that  is  to  say  :  1.  An 
account  of  what  is  due  to  the  Pits  under  and  by  virtue  of  the  in- 
denture of  mortgage  dated  &c.,  and  for  their  costs  of  this  action  to 
be  taxed  by  the  Taxing  Master ;  2.  An  account  of  the  rents  and 
profits  of  the  hereditaments  comprised  in.  the  said  mortgage  received 
by  the  Pits  or  any  of  them  or  by  any  other  person  or  persons  by  the 
order  or  for  the  use  of  the  Pits  or  any  of  them  or  which  without 
the  wilful  neglect  or  default  of  the  Pits  or  any  of  them,  might  have 
been  so  received.  And  it  is  ordered  that  what  shall  appear  to  be 
due  from  the  Pits  on  account  No.  2  be  deducted  from  what  shall 
appear  to  be  due  to  the  Pits  on  account  No.  1,  and  the  balance 
remaining  due  to  the  Pits  is  to  be  certified  ;  And  it  is  ordered  that 
the  Deft  be  at  liberty  on  or  before  the  —  day  of  —  to  lodge  in  Court 
as  directed  in  the  Lodgment  Schedule  hereto,  the  sum  of  £50  as 
security  for  the  Pit's  costs  of  sale  of  the  mortgaged  hereditaments. 
And  it  is  ordered  that  upon  such  lodgment  being  made  the  heredita- 
ments comprised  in  the  said  mortgage  be  sold  with  the  approbation 
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of  the  Judge  free  from  the  incuuibraace  of  the  Pits,  but  if  the 
hereditaments  be  offered  for  sale  in  more  than  one  lot,  then  with  a 
condition  that  if  the  lots  shall  not  realize  the  reserved  bidding  as 
hereinafter  mentioned,  the  said  lots  shall  be  withdrawn.  And 
the  Deft  is  to  have  the  conduct  of  such  sale,  and  the  aggregate 
of  the  reserved  prices,  or  the  amount  'bf  the  reserved  price,  as 
the  case  may  be,  is  to  be  fixed  by  the  Judge  at  a  sum  not  less  than 
the  amount  of  the  principal,  interest  and  estimated  costs  due  to  the 
Pits  under  and  by  virtue  of  their  said  mortgage  security.  And  the 
money  to  arise  by  such  sale  is  to  be  paid  into  Court  to  the  credit 
of  this  action  "  R.  v.  R.,  [1899]  E.  141,"  "  Proceeds  of  Sale 
of  Mortgaged  Property,"  subject  to  further  order,  and  is  to 
be  applied  in  the  first  place  in  satisfying  what  shall  be 
certified  to  be  the  balance  due  to  the  Pits  as  aforesaid.  And  it  is 
ordered  that  in  case  the  said  sum  of  £50  shall  not  be  paid  into  Court 
as  aforesaid  by  the  time  aforesaid,  or  in  case  such  payment  shall  be 
so  made  but  the  hereditaments  comprised  in  the  Pit's  said  mortgage 
shall  not  have  been  sold  within  three  months  from  the  date  of  the 
(Master's)  certificate  of  the  amount  due  to  the  Pits,  then  upon  the 
Deft  paying  to  the  Pits  what  shall  be  certified  to  be  the  balance  re- 
maining due  to  them  as  aforesaid  within  six  months  from  the  date 
of  the  (Master's)  certificate,  at  such  time  and  place  as  shall  be  thereby 
appointed,  the  Pits  do  reconvey  the  said  mortgaged  hereditaments 
free  from  all  incumbrances  created  by  them,  or  any  of  them,  or  any 
persons  claiming  by,  from  or  under  them,  or  any  of  them,  and  deliver 
up  upon  oath  all  deeds  and  writings  in  their  or  any  of  their  custody 
(or  power)  to  the  Deft  or  to  whom  she  shall  direct.  And  it  is 
ordered  that  in  default  of  the  Deft  paying  to  the  Pits  what  shall  be 
certified  to  be  due  to  them  as  aforesaid  by  the  time  aforesaid,  the 
Deft  do  thenceforth  stand  absolutely  debarred  and  foreclosed 
of  all  equity  of  redemption  in  the  said  mortgage  hereditaments. 
And  it  is  ordered  that  in  case  of  such  sale  as  hereinbefore  directed, 
the  further  consideration  of  this  action  be  adjourned. — Liberty  to 
apply.  [Add  Lodgment  Schedule  directing  lodgment  to  "  costs  of  sale 
account."] — Rackhamv.  Rackham,  Chitty,  J.,  at  Chambers,  18  March, 
1889,  B.  891. 

3.  Sale  out  of  Court  by  Mortgagor  on  giving  Security — Reserve 
Price  to  cover  Mortgage  Debts  and  Costs — Conveyancing  and 
Law  of  Property  Act,  1881,  s.  25 — 0.  li,  1a. 

This  Court  being  satisfied  by  the  evidence  aforesaid  that  all  persons 
interested  in  the  estate  to  be  sold  are  before  the  Court  or  are  bound 
by  this  order.  Doth  order  that,  on  lodgment  in  Court  of  £ —  as 
hereinafter  mentioned,  the  Pits  {mortgagors)  be  at  liberty,  on  or 
before  &c.,  to  sell  the  premises  comprised  in  the  mortgaged 
securities  mentioned  in  the  originating  summons  out  of  Court, 
subject  to  the  reserve  price  to  cover  the  mortgage  debts  and  costs 
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being  fixed  by  the  Judge  ;  And  it  is  ordered  tliat  tlie  Pits  do  lodge 
in  Court  as  directed  in  tlie  sotedulc  liereto  the  moneys  to  arise  by 
such  sale ;  And  it  is  ordered  that  the  Pits  do  lodge  in  Court  before 
such  sale,  as  directed  in  the  said  schedule,  £ —  to  meet  the  expenses 
of  the  said  sale  and  the  general  costs. — Liberty  to  apply. — [Add 
Lodgment  Schedule.] — See  Brewer  v.  Square,  Kekewich,  J.,  4  March, 
1892,  A.  355 ;  S.  C,  [1892]  2  Ch.  Ill ;  and  Dyne  v.  Vandeleur, 
Joyce,  J.,  28  Jan.,  1901,  A.  502. 

4.  Sale  instead  oj  Foreclosure — Conduct  of  Sale  given  to  First 
Mortgagees — Conveyancing  and  Law  of  Property  Act,  1881, 
s.  25. 
Ordee  that  the  following  accounts  be  taken,  that  is  to  say : — 1. 
An  account  of  what  is  due  to  the  Pits  (first  mortgagees)  under  and  by 
virtue  of  their  mortgages  dated  &c.,  in  the  statement  of  claim 
mentioned,  and  for  their  costs  of  this  action,  such  costs  to  be  taxed 
by  the  Taxing  Master ;  2.  An  account  of  what  is  due  to  the  Deft 
B.  H.  Van  T.  (second  mortgagee)  in  respect  of  his  two  mortgages, 
both  dated  &c.,  upon  the  said  mortgaged  hereditaments  and  for 
his  costs  of  this  action  to  be  taxed  by  the  Taxing  Master ;  And  it 
is  ordered  that  the  mortgaged  hereditaments  be  sold  by  the  Pits  at 
the  expiration  of  two  months  from  the  date  of  this  order,  and  in 
reference  to  such  sale  a  reserved  bidding  is  to  be  fixed  by  the  Judge 
in  Chambers ;  And  it  is  ordered  that  the  money  to  arise  by  such 
sale  be  lodged  in  Court  to  the  credit  of  this  action  (C.  v.  Van  T., 
(1885),  C.  3971),  "  Proceeds  of  Sale  of  Mortgaged  Hereditaments," 
subject  to  further  order  ;  And  it  is  ordered  that  the  money  to  arise 
by  such  sale  be  apjjlied  in  the  first  place  in  satisfying  what  shall 
be  certified  to  be  due  to  the  Pits,  and  in  the  next  place  in  satisfying 
what  shall  be  certified  to  be  due  to  the  Deft  B.  H.  Van  T.-^Liberty 
to  apply  for  the  application  of  balance  of  purchase-morifey  (if  any) 
remaining  after  payment  of  the  amounts  certified  to  be  due  to  Pits 
and  Deft  B.  H.  Van.  T.  respectively. — Christy  v.  Van  Tromf,  Chitty, 
J.,  3  Jime,  1886,  A.  935  ;  1886,  AV.  N.  Ill ;  see  also  Union  Bank 
of  London  v.  Ingram,  C.  A.,  1  Feb.  1882,  B.  283;  20  Ch.  D.  463, 
where  an  order  for  immediate  sale  was  made. 

It  would  seem  that  under  0.  u,  1a,  the  above  order  for  sale  should 
have  contained  a  statement  that  "  all  persons  interested  in  the  estate  to  bo 
sold  arc  before  the  Court  or  are  bound  by  this  order." 

Tor  form  of  summons  for  sale,  sec  D.  C.  P.  781. 

5.  Sale  instead  o/  Redemption — Conduct  of  Sale  given  to  Owner  of 
Equity  of  Redemption — Conveyancing  and  Law  of  Property 
Act,  1881,  s.  25. 

Ordek  that  pursuant  to  the  provisions  of  sect.  25  of  the  Convey- 
ancing and  LaAv  of  Property  Act,  1881,  all  that  piece  or  parcel  of  land, 
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situate  &c.  comprised  in  an  agreement  dated  &c.  ho  sold  out  of  Court 
at  a  sum  not  less  than  £ —  under  proper  conditions  of  sale,  one  of 
the  conditions  to  provide  that  the  money  to  arise  from  such  sale  be 
lodged  in  Court  to  the  credit  of  this  action,  W.  v.  G.  (1882),  W.  1681, 
"  Proceeds  of  Sale  of  Leasehold  Premises,"  and  that  £10  p.  o.  deposit 
of  the  purchase-money  be  lodged  in  Court  to  the  same  credit  by  the 
purchasers  within  seven  days  from  the  date  of  sale,  and  that  the 
balance  of  the  purchase- moneys  be  lodged  in  Court  to  the  same 
credit  by  the  purchasers  within  two  months  from  the  date  of  sale, 
or  in  default  thereof  that  the  purchasers  do  pay  interest  at  £5  p.  c. 
per  ann.  on  balance  of  purchase-money,  and  any  of  the  parties  are 
to  be  at  liberty  to  apply  as  to  such  sale,  and  as  to  a  sale  by  a  private 
contract  as  they  inay  be  advised ;  And  it  is  ordered  that  the  Pit 
(owner  of  equity  of  redemption)  do  have  the  conduct  of  the  said  sale 
and  forthwith  give  security  for  £ — ,  such  security  to  be  settled  by 
the  Judge  in  Chambers,  to  meet  the  expenses  of  such  sale ;  And  it 
is  ordered  that  the  Defts  do  add  the  amount  of  their  costs  of  the 
application  in  Chambers  to  their  respective  mortgage  debts,  and  the 
Pit  is  to  bear  his  own  costs  thereof. — Adapted  from  Woolley  v. 
Colma7i,  Fry,  J.,  13  June,  1882,  B.  1961 ;  21  Ch.  D.  169. 


NOTES. 
SALE. 

By  the  Conveyancing  Act,  1881  (44  &  45  V.  c.  41),  s.  25,  repealing  and  Conveyancing 
replacing  with  variations  15  &  16  V.  c.  86,  s.  48,  (1)  "  any  person  entitled  Act,  1881, 
to  redeem  mortgaged  property  may  have  a  judgment  or  order  for  sale  s.  25. 
instead  of  for  redemption  in  an  action  brought  by  him  either  for  redemption 
alone,  or  for  sale  alone,  or  for  sale  or  redemption  in  the  alternative.  (2)  In 
any  action,  whether  for  foreclosure  or  for  redemption,  or  for  sale,  or  for 
the  raising  and  payment  in  any  manner  of  mortgage  money,  the  Court,  on 
the  request  of  the  mortgagee,  or  of  any  person  interested  either  in  the 
mortgage  money  or  the  right  of  redemption,  and  notwithstanding  the 
dissent  of  any  other  person,  and  notwithstanding  that  the  mortgagee  or 
any  person  so  interested  does  not  appear  in  the  action,  and  without  allowing 
any  time  for  redemption  or  for  payment  of  any  mortgage  money,  may,  if 
it  thinks  fit,  direct  a  sale  of  the  mortgaged  property,  on  such  terras  as  it 
thinks  fit,  including,  if  it  thinks  fit,  the  deposit  in  Court  of  a  reasonable  sum 
fixed  by  the  Court  to  meet  the  expenses  of  sale,  and  to  secure  performance 
of  the  terms.  (3)  But,  in  an  action  brought  by  a  person  interested  in  the 
right  of  redemption  and  seeking  a  sale,  the  Court  may,  on  the  application 
of  any  Deft,  direct  the  Pit  to  give  such  security  for  costs  as  the  Court  thinks 
fit,  and  may  give  such  directions  as  it  thinks  fit  respecting  the  costs  of  the 
Defts  or  any  of  them.  (4)  In  any  case  within  this  section  the  Court  may, 
if  it  thinks  fit,  direct  a  sale  without  previously  determining  the  priorities 
of  incumbrancers."    The  section  does  not  extend  to  Ireland. 

Notwithstanding  the  Conveyancing  Act,  the  Court  will  not  order  a  sale  where  sale 
where  the  value  of  the  estate  is  insufficient  to  cover  what  is  duo  to  the  first  ordered, 
mortgagee,  who  asks  for  foreclosure  :  Merchant  Banking  Co.  of  London  v. 
London  and  Hanseatic  Bh.,  55  L.  J.  Ch.  479  ;  1886,  W.  N.  5. 

The  Deft  not  appearmg,  the  Court  directed  an  account,  and,  on  certificate, 
a  sale  of  so  much  as  should  be  sufficient  to  satisfy  what  should  be  found 
due :  Wade  v.  Wilson,  22  Ch.  D.  235  ;  and  see  Yorlc  Union  Banking  Co.  v. 
Artley,  11  Ch.  D.  205. 
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The  discretion  given  by  15  &  16  V.  c.  86,  s.  48,  was  exercised  for  the 
benefit  of  all  parties  and  so  as  not  to  operate  oppressively  on  any  person 
interested :  Hurst  v.  H.,  16  Beav.  372. 

A  sale  was  not  ordered  as  of  course,  or  without  some  special  reason :  see 
Heath  V.  Orealock,  10  Ch.  22  (varying  18  Eq.  215,  and  refusing  a  sale,  as  the 
Defts  could  not  be  deprived  of  the  deeds  which  they  had  acquired  as  pur- 
chasers of  the  equity  of  redemption  without  notice) ;  Boberts  v.  Price,  1 
W.  K.  303 ;  e.g.  circumstances  of  such  complication  that  the  common 
judgment  could  not  be  conveniently  worked  out :  see  Hiorns  v.  Holtom, 
.   16  Jur.  1077  ;  16  Beav.  259  ;   Wickham  v.  Nicholson,  19  Beav.  38. 

The  existence  of  the  usual  power  of  sale  is  not  a  ground  for  refusing  the 
order  :  Hutton  v.  Sealy,  4  Jur.  N.  S.  450 ;  27  L.  J.  Ch.  263. 

As  to  the  right  of  realization  in  the  case  of  a  mortgage  to  bankers  to 
secure  an  account  current,  and  as  to  what  intimation  by  the  mortgagor 
amounts  to  a  closing  of  the  account,  see  Berry  v.  Halifax  Commercial 
BanUng  Co.,  [1901]  1  Ch.  188. 

Leave  to  apply  in  Chambers  for  a  sale  was  given  to  a  purchaser  from 
the  mortgagor,  who  was  joined  as  a  co-Deft :  Oreenough  v.  Littler,  15 
Ch.  D.  93. 

And  at  the  request  of  a  second  mortgagee  an  order  was  made  for  sale  or 
foreclosure  in  case  sale  should  not  be  effected  :  Saul  v.  Pattinson,  55  L.  J. 
Ch.  831  ;  54  L.  T.  670 ;  34  W.  B,.  561. 

A  sale  of  an  undertaking  for  the  public  benefit  cannot  be  ordered  without 
the  authority  of  Parliament :  Be  Barton-upon-Humber  Water  Co.,  42  Ch.  D. 
585  ;  Blaker  v.  Herts  and  Essex  Water  Co.,  41  Ch.  D.  399  ;  Marshall  v.  S. 
Staffordshire  Tramways  Co.,  [1895]  2  Ch.  36,  C.  A.  (disapproving  Bartlett 
V.  W.  Metropolitan  Tramways  Co.,  [1893]  3  Ch.  437;  [1894]  2  Ch. 
286). 
Sale  out  of  Where  the  order  was  made  for  sale  by  the  Pits  out  of  Court,  Chitty,  J., 

Court.  followed  the  Form,  ante.  Vol.  I.  p.  324,  Form  3,  prefacing  the  order  with  the 

declaration  required  by  O.  Li,  1a,  where  the  proceedings  are  "  altogether 
out  of  Court "  :  Cumberland  Union  Bkg.  Co.  v.  Maryport  Iron  Co.,  [1892]  1 
Ch.  92  ;  and  see  Form  3,  sup.  p.  1843. 

An  order  giving  leave  to  the  mortgagor  to  sell  out  of  Court  may  be  made 
although  an  effectual  notice  to  pay  ofE  has  been  given  by  the  mortgagee  ; 
but  the  Court  wiU  limit  the  time  within  which  the  mortgagor  may  sell,  will 
require  a  reserved  price  to  be  fixed  sufficient  to  cover  the  principal,  interest 
and  costs,  and  require  the  deposit  of  a  sum  in  Court  as  security  for  costs : 
Brewer  v.  Square,  [1892]  2  Ch,  111 ;  Form  3,  p.  1843. 
Registered  By  the  Land  Transfer  Act,  1875  (38  &  39  V.  c.  87),  s.  27,  subject  to  any 

charges.  entry  to  the  contrary  on  the  register,  the  registered  proprietor  of  a  registered 

charge  may,  at  any  time  after  the  expiration  of  the  appointed  time,  sell  and 
transfer  the  land  on  which  he  has  a  registered  charge  as  if  he  were  the 
registered  proprietor  of  such  land.     And  v.  sup.  p.  1837. 

By  the  Land  Transfer  Act,  1897  (60  &  61  V.  c.  65),  the  provisions  of  sect. 
19,  and  the  ancillary  sections  of  the  Conveyancing  Act,  1881,  are  to  apply 
to  registered  charges.  As  to  the  practical  effect  of  these  enactments,  see 
Brickdale,  174,  322. 

As  to  the  right  of  a  purchaser  from  a  mortgagee  by  subdemise  of  lease- 
holds in  London,  where  the  mortgage  was  executed  prior  to  the  Act,  to 
require  the  mortgagee  to  register  his  charge  before  completion  or  to  procure 
a  transfer  from  the  registered  proprietor,  see  Be  Voss  <fc  Saunders'  Contract, 
[1911]  1  Ch.  42. 

As  to  discharge  of  incumbrances  under  sect.  5  of  the  Conveyancing  Act, 
V.  sup.  Vol.  I.  p.  332  ;  and  see  Milford  Haven  Bly.  Co.  v.  Mowatt,  28 
Ch.  D.  402,  where  an  order  was  made  that,  upon  the  purchase-money  being 
paid  into  Court,  with  such  further  sum  as  would  cover  the  principal  and 
inteiest  due  to  the  mortgagee,  and  10  p.c.  extra,  the  mortgaged  property 
should  vest  in  the  purchaser,  free  from  a  right  of  option  of  purchase  claimed 
by  the  mortgagee  under  the  terms  of  the  mortgage  deed. 
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In  a  foreclosure  action  against  an  infant  an  immediate  sale  was  ordered  Immediate 
when  clearly  for  his  benefit :   Hears  v.  Best,  ]  0  Ha.  li. ;   and  see  sup.  pp.  sale. 
939  ei  seq.  ;  as  also  when  infants,  not  parties,  were  beneficially  interested 
in  the  equity  of  redemption,  on  an  affidavit  by  the  trustee  that  the  sale 
would  be  beneficial  to  the  infants :  Siffkin  v.  Davis,  Kay,  xxi. 

An  immediate  sale  was  directed  by  consent :  Wigham  v.  Measor,  5  W.  R. 
394  ;  or  adversely  to  the  mortgagor,  where  all  parties  interested  in  the 
equity  of  redemption  were  represented :  Marriott  v.  Kirhham,  3  Giff.  536  ; 
or  where  the  property  was  wholly  unproductive :  Foster  v.  Harvey  (2),  11 
W.  R.  899  ;  4  D.  J.  &  S.  59  ;  or  the  rents  insufficient  to  keep  down  the 
interest :  Phillips  v.  Outteridge,  4  D.  &  J.  631  ;  and  where  there  was  a 
considerable  arrear  of  interest :  Smith  v.  Robinson,  1  Sm.  &  G.  140 ;  New' 
man  v.  Selfe,  33  Beav.  522. 

And  in  general  the  Pit  is  entitled  to  a  sale  before  trial  on  showing  a  case 
for  it :  Davis  v.  Ashwin,  47  L.  J.  Ch.  70 ;  26  W.  R.  139. 

But  the  Court  wiU  not  order  an  immediate  sale  unless  under  special 
circumstances :   Green  v.  Biggs,  52  L.  T.  680. 

And  a  delay  has  been  allowed  of  one  month  :  Staines  v.  Riidlin,  9  Ha. 
liii. ;  Smith  v.  Robinson,  sup. ;  Wade  v.  Wilson,  22  Ch.  D.  235  ; 

— of  three  months :  Neunnan  v.  Selfe,  sup. ;  Qreen  v.  Biggs,  s^ip. ; 

■ — of  four  months :    Whitfield  v.  Roberts,  5  Jur.  N.  S.  113  ; 

—of  six  months :  Lloyd  v.  Whittey,  17  Jur.  754  ;  22  L.  J.  Ch.  1038. 

Where,  in  consequence  of  the  first  mortgagee,  or  those  claiming  under  Deposit, 
him,  refusing  consent  to  a  sale,  a  sum  was  directed  to  be  deposited  in  Court, 
it  was  required  to  be  sufficient  to  meet  the  probable  expenses  of  an  abortive 
sale ;  and  a  reserved  price  was  fixed  sufficient  to  cover  the  amount  due  to 
the  first  mortgagee :  Whitfield  v.  Roberts,  5  Jur.  N.  S.  113  ;  Burmester  v. 
Moxon,  35  Beav.  310 ;  WUis  v.  Young,  1870,  W.  N.  172  ;  and  Forms  2,  3, 
sup.  pp.  1842,  1843;  and  the  money  deposited  has  been  held  applicable 
to  indemnify  the  first  mortgagee  for  the  costs  incurred  by  him  in  an 
attempted  sale :   Corsellis  v.  Patman,  4  Eq.  156. 

In  a  suit  by  second  mortgagee  of  a  moiety  who  applied  for  a  sale,  the  Conduct  of 
conduct  of  the  sale  was  given  to  the  first  mortgagee  of  the  entirety,  as  more  sale, 
convenient  and  less  expensive :  Hewit  v.  Nanson,  7  W.  R.  5. 

The  conduct  of  the  sale  was  given  to  the  first  mortgagee  where  the  value 
of  the  property  was  more  than  enough  to  pay  off  all  incumbrances :  Christy 
V.  Van  Tromp,  1886,  W.  N.  Ill  ;  Form  4,  sup.  p.  1844. 

In  an  equitable  mortgagee's  action  the  conduct  of  the  sale,  in  the  absence 
of  objection,  was  given  to  the  Defts,  as  it  was  to  their  interest  to  obtain  the 
best  price  ;  and  they  being  alone  liable  for  the  costs  of  sale,  security  was 
not  required :  Davies  v.  Wright,  32  Ch.  D.  220,  Form  10,  p.  1979  ; 
but  in  Brewer  v.  Square,  [1892]  2  Ch.  Ill,  Form  3,  sup.  p.  1843, 
a  sum  of  £100  was  directed  to  be  deposited  in  Court  to  meet  the  costs  of 
sale  ;  and  see  Norman  v.  Beaumont,  1893,  W.  N.  45,  where  the  conduct  was 
given  to  a  puisne  mortgagee  on  his  paying  into  Court  10  p.  c.  on  the  valua- 
tion placed  by  him  on  the  mortgaged  property. 

And  a  reserved  price  having  been  fixed,  sufficient  to  cover  the  first  and 
second  mortgages,  the  conduct  of  the  sale  was  given  to  the  mortgagor,  the 
third  and  fourth  mortgagees  so  desiring  :  Woolley  v.  C'olman,  21  Ch.  D.  169, 
Form  5,  sup.  p.  1844. 

Mortgagees  selling  by  direction  of  the  Court  in  a  foreclosure  action  are 
ordinary  vendors  not  responsible  for  the  conduct  of  other  parties  to  the 
action :    Union  BJe.  v.  Munster,  37  Ch.  D.  51. 

Pending  a  foreclosure  suit,  leave  was  given  to  carry  out  a  sale  of  the 
mortgaged  property  without  the  control  of  the  Court,  all  parties  being  sui 
juris  and  consenting,  but  the  purchase-money  was  ordered  into  Court : 
Relph  V.  Horton,  19  W.  R.  220. 

The  order  for  sale  under  15  &  16  V.  c.  86,  was  to  be  made  at  the  hearing.  Order  for  sale 
and  not  after  a  decree  for  foreclosure :   Wayn  v.  Lewis,  1  Dr.  487  ;  Girdle-  **  ^"y  ^^^S** 
stone  V.  Lavender,  9  Ha.  liii. ;   but  a  sale  was  directed  after  a  foreclosure  °'  action. 
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decree  with  consent  of  mortgagor  and  first  mortgagee :   Laslefl  v.  Cliffe,  2 

5.  &  G.  278  ;  and  also  with  consent  of  first  and  second  mortgagees,  after 
decree,  but  before  it  was  drawn  up,  in  the  absence  of  mortgagor,  against 
whomthe  bill  had  been  taken  ^ro  confesso:  Woodford  v.Broohing,lTEqA25. 

But  under  the  Conveyancing  Act,  the  order  for  sale  may  be  made  at  any 
stage  of  the  action  :  Union  Bh.  of  London  v.  Ingram,  20  Ch.  D.  463,  C.  A. ; 
Woolky  V.  Colman,  21  Ch.  D.  169,  Form  5,  sup.  p.  1844. 

But  the  Court  will  not  exercise  the  discretion  when  the  mortgagor  has 
had  no  notice  of  the  intention  to  apply  for  a  sale  :  South-Western  District 
Bk  V.  Turner,  31  W.  R.  113  ;  47  L.  T.  433. 

It  has  been  held  that,  in  an  ordinary  foreclosure  action,  the  Court  has  no 
jurisdiction  to  direct  a  sale  upon  an  interlocutory  application  :  London  and 
County  Bhg.  Go.y.  Dover,  11  Ch.  D.  204  ;  except  under  special  circumstances : 
Davis  V.  Ashwin,  26  W.  R.  139  ;  and  see  Dan.  11,67. 
.     1-    ^..  Upon  a  sale  of  the  property,  the  proceeds  are  applicable  in  payment  of 

of  nroeeeds'  interest  and  costs,  and  then  in  reduction  of  the  principal :  Thompson  v. 
Hudson,  10  Eq.  497  ;  and  mortgaged  premises  used  for  trade  having  be«n 
taken  by  a  co.,  the  mortgagee  was  entitled  to  the  compensation  paid  for 
goodwill  as  well  as  to  the  value  of  the  house  in  discharge  of  his  security  : 
King  v.  Midland  By.  Co.,  17  W.  R.  113.  As  to  the  form  of  proof  in  a 
liquidated  where  tlie  secured  creditor  has  exhausted  his  security  and 
proves  for  the  balance,  see  Qitartermaine's  Casej  [1892]  1  Ch.  639. 

After  an  agreement  by  the  mortgagor,  which  had  not  been  acted  upon,  to 
release  his  equity  of  redemption,  he  was  held  entitled  to  the  surplus  proceeds 
of  a  sale  of  the  mortgaged  property :  Bushhrook  v.  Lawrence,  5  Ch.  3  ;  8 
Eq.  25. 

According  to  the  present  practice,  the  proceeds  of  sale  are  directed  to  be 
applied  in  payment  of  what  shall  be  certified  to  be  duo  to  the  Pit,  and  in  the 
meantime  to  be  paid  into  Court ;  and  under  the  liberty  to  apply,  the  Pit 
may  by  summons  at  Chambers  obtain  payment. 

Upon  proof  by  affidavit  of  the  amount  of  debt  and  interest  due  to  puisne 
incumbrancers  they  have  obtained,  on  terms,  payment  of  the  balance  in 
Court  of  proceeds  of  sale  without  taking  the  account :  see  Bingham  v.  King, 
14  W.  R.  414. 

The  surplus  proceeds,  after  sale,  of  settled  property  mortgaged  by  husband 
and  wife  are  not  subject  to  the  trusts  of  the  settlement,  but  pass  to  the 
husband  or  his  admor :   Jones  v.  Davies,  8  Ch.  D.  205. 

A  mortgagee  exercising  his  power  of  sale  is  not  a  trustee  for  the  mort- 
gagor, except  as  to  the  surplus  money  remaining  in  his  hands :  Warner  v. 
Jacob,  20  Ch.  D.  220 ;  Farrar  v.  Farrars,  Limited,  40  Ch.  D.  395,  410, 
C.  A. ;  Charles  v.  Jo7ies,  36  Ch.  D.  544  ;  Nntt  v.  Easton,  [1900]  1  Ch.  29, 
C.  A. ;  [1899]  1  Ch.  873  ;  and  compare  Hodson  v.  Deans,  [1903]  2  Ch.  647  ; 
and  V.  inf.  p.  1900. 

A  legal  or  equitable  mortgagee  does  not,  by  consenting  to  a  judgment  for 
sale  in  a  foreclosure  or  administration  action,  lose  his  right  to  payment  of 
costs  in  priority  to  the  Defts :  Cook  v.  Hart,  12  Eq.  459,  following  Cutfield 
V.  Bichards,  26  Beav.  241 ;  Wade  v.  Ward,  4  Dr.  602  ;  TucUey  v.  Thomp- 
son, 1  J.  &  H.  126  ;  and  see  inf.  p.  1852. 

6.  Sale  in  Creditors'  Action  by  Mortgagee — Infant  Defendant — 

Costs  reserved. 

Order  that  the  following  account  be  taken,  that  is  to  say  :  1.  An 
account  of  what  is  due  to  the  Pits  (mortgagees)  under  and  by  virtue 
of  the  said  mortgage  security  dated  &c.,  and  for  their  costs  of  this 
action,  so  far  as  the  same  relates  to  foreclosure  or  sale,  to  be  taxed 
by  the  Taxing  Master,  and  including  in  such  costs  the  costs  of  the 
infant  Deft  J.  8.,  so  far  as  relates  to  such  foreclosure  or  sale,  such 
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last-mentiouecl  costs  to  be  paid  by  the  Pits ;  And  it  is  ordered  that 
tlie  hereditaments  comprised  in  the  Pits'  said  mortgage  security  be 
sold  with  the  approbation  of  the  Judge  ;  And  it  is  ordered  that  the 
money  to  arise  by  such  sale  be  applied  in  payment  of  what  shall  be 
certified  to  be  due  to  the  Pits  upon  taking  the  said  account,  and  in 
the  meantime  be  lodged  in  Court  to  the  credit  of  this  action,  Re  B. 
V.  S.,  [1895]  B.  3293,  "  Proceeds  of  Sale  of  Testator's  Real  Estates 
comprised  in  Pits'  Mortgage  Security,"  subject  to  further  order ; 
And  Declare  that  in  case  the  money  to  arise  by  such  sale  shall  be 
insufficient  to  pay  the  amount  to  be  found  due  to  the  Pits  as  afore- 
said, they  are  entitled  to  receive  satisfaction  for  the  deficiency  out 
of  the  assets  of  the  testator  J.  S.  M.  B.  in  a  due  course  of  admon  ; 
And  in  that  case  it  is  ordered  that  the  following  further  accoimts  and 
inquiry  be  taken  and  made,  namely  :  2.  An  account  of  what  is  due 
to  all  other  the  creditors  of  the  testator ;  3.  An  account  of  the  tes- 
tator's funeral  expenses ;  4.  An  account  of  the  testator's  personal 
estate  come  to  the  hands  of  the  Deft  J.  S.  and  E.  H.  S.  B.,  deceased, 
the  exors  of  his  said  will  and  codicil,  or  either  of  them,  or  to  the  hands 
of  any  other  person  or  persons  by  the  order  or  for  the  use  of  them  or 
either  of  them ;  5.  An  inquiry  what  parts  (if  any)  of  the  testator's 
personal  estate  are  outstanding  or  undisposed  of ;  And  it  is  ordered 
that  what  on  taking  the  said  account,  No.  4,  shall  appear  to  be  due 
from  the  Deft  J.  S.  be  answered  by  him  personally,  and  what  shall 
appear  to  be  due  from  the  estate  of  the  said  E.  H.  S.  B.,  deceased,  be 
answered  by  the  Deft  J.  S.,  the  exor  of  his  will,  out  of  his  assets  in 
a  due  course  of  admon  ;  And  in  case  the  Deft  J.  S.  shall  not  admit 
assets  of  the  said  E.  H.  S.  B.  for  the  purpose,  then  It  is  ordered  that 
the  following  further  account  be  taken,  namely  :  6.  An  account  of  the 
personal  estate  of  the  said  E.  H.  S.  B.  come  to  the  hands  of  the  Deft 
J.  S.,  or  of  any  other  person  or  persons  by  the  order  or  for  the  use  of 
the  said  Deft ;  And  it  is  ordered  that  the  testator's  personal  estate 
be  applied  in  payment  of  his  debts  and  funeral  expenses  in  a  due 
course  of  admon ;  And  in  case  the  testator's  personal  estate  shall 
not  be  sufficient  for  the  payment  of  his  debts  and  funeral  expenses, 
It  is  ordered  that  the  following  further  inquiries  and  accounts  be 
made  and  taken,  that  is  to  say  :  7.  An  inquiry  what  real  estate  the 
testator  was  seised  of  or  entitled  to  at  the  time  of  his  death  other 
than  the  hereditaments  comprised  in  the  Pits'  mortgage  security ; 
8.  An  inquiry  what  incumbrances  (if  any)  affect  the  testator's  said 
last-mentioned  real  estate,  or  any  and  what  parts  thereof ;  9.  An 
account  of  what  is  due  to  such  of  the  incumbrancers  (if  any)  as  shall 
consent  to  the  sale  hereinafter  directed  in  respect  of  their  incimi- 
brances ;  10.  An  inquiry  what  are  the  priorities  of  such  last-men- 
tioned incumbrances  ;  And  it  is  ordered  that  a  sufficient  part  of  the 
testator's  said  last-mentioned  real  estate  to  make  good  the  deficiency 
of  his  personal  estate,  or  if  necessary,  the  whole  of  such  real  estate 
be  sold  with  the  approbation  of  the  Judge,  free  from  the  incumbrances 
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(if  any)  of  such  of  the  incumbrancers  as  shall  consent  to  the 
sale  and  subject  to  the  incumbrances  of  such  of  them  as  shall  not 
consent,  and  that  the  money  to  arise  by  the  sale  of  the  testator's 
said  last-mentioned  real  estate  be  lodged  in  Court  to  the  credit  of 
the  said  action,  "  Proceeds  of  Sale  of  Testator's  Eeal  Estates  not 
comprised  in  the  Pits'  Mortgage  Security,"  subject  to  further  order  ; 
And  if  such  money,  or  any  part  thereof,  shall  arise  from  real  estate 
sold  with  the  consent  of  incumbrancers,  the  money  so  arising  is  to 
be  applied  in  the  first  place  in  payment  of  what  shall  appear  to  be 
due  to  such  incumbrancers  according  to  their  priorities  ;  And  it  is 
ordered  that  the  costs  of  this  action,  other  than  the  costs  herein- 
before provided  for,  be  reserved. — Adjourn  further  consideration. — 
Liberty  to  apply. — Re  Banks,  Dawes  v.  Sladen,  North,  J.,  30  Nov. 
1896,  A.  4638  ;  45  W.  E.  206  ;  75  L.  T.  387. 

An  order  in  the  above  form  would  now  include  an  inquiry  as  to  real 
estate  of  deceased  executor :  see  p.  1456  et  seq. 

For  the  distinction  between  the  remedy  of  a  creditor  mortgagee  against 
the  security  and  the  right  to  payment  out  of  the  general  estate,  see  Hanman 
V.  Riley,  9  Ha.  App.  xl. ;  Fish.  Mort.  842,  s.  1645. 

For  decree  in  suit  by  mortgagee  creditor,  directing  an  account,  and  if  not 
paid  within  six  months  after  the  certificate  the  mortgaged  estate  to  be  sold, 
and  proceeds  applied,  and  if  insufficient,  declaring  Pit  entitled  to  be  satisfied 
out  of  the  general  assets,  and  accounts  of  personalty  and  inquiries  as  to 
realty,  see  Bell  v.  Carter,  M.  R.,  19  March,  1853,  A.  871. 

For  one  decree  in  admon  and  creditor's  suits,  brought  many  years  after 
testator's  decease,  where  Pit  in  first  suit  was  legal  and  equitable  mort- 
gagee, creditor  by  specialty  and  simple  contract,  and  legatee  and  annuitant, 
and  where  mortgagees,  claiming  under  donee  of  absolute  power  of  appoint- 
ment under  testator's  will,  were  Defts  in  both,  see  Strange  v.  Hawhes,  V.-C. 
K.  B.,  17  Jan.  1849,  B.  468  ;  further  directions,  V.-C.  P.,  4  Aug.  1852,  B. 
1132  ;  the  latter  order  was  partly  varied  on  appeal,  4  D.  M.  &  G.  186. 

For  one  decree  in  foreclosure  suit,  the  mortgagee  being  trustee  of  a  de- 
ceased mortgagor's  general  estate,  and  in  admon  suit  by  cs.  q.  t.  of  that 
estate,  see  Dodd  v.  Lydall,  1  Ha.  340. 

For  decree  in  a  suit  by  a  mortgagee,  who  had  come  in  under  a  former 
admon  decree,  and  concurred  in  a  sale,  the  proceeds  having  by  mistake  been 
applied  to  pay  the  other  creditors,  without  providing  for  the  mortgage  debt, 
declaring  Pit  entitled  to  be  repaid  by  the  simple  contract  creditors  ;  if  not 
so  paid,  by  specialty  creditors  rateably,  and  any  deficiency  by  the  solr  of 
the  Pit  in  the  former  suit,  with  costs  against  the  solr,  see  Todd  v.  Bind- 
holme,  3  K.  &  J.  341. 

NOTES. 
ORBDITOES'   AOTIOK   BY   MORTGAGEE. 

If  a  mortgagee,  besides  enforcing  his  security,  seeks  to  charge  the  general 
assets,  his  suit  should  be  for  self  and  all  other  creditors  of  the  deceased  mort- 
gagor :  Skey  v.  Bennett,  2  Y.  &  C.  C.  405 ;  Blair  v.  Ormond,  1  Dr.  &  S.  428, 
436,  437  ;  King  v.  Smith,  2  Ha.  239  ;  but  see  Be  James,  [1911]  2  Ch.  348. 

In  Booth  V.  Leycester,  3  My.  &  C.  463,  a  bill  lay  by  Pit,  claiming  annuities 
specifically  charged  on  the  realty,  with  interest,  and  as  specialty  creditor, 
for  the  diflference  against  the  grantor's  estate  ;  and  as  to  sole  Pit  uniting 
several  characters  and  conflicting  rights,  see  Blease  v.  Burgh,  2  Beav.  221, 
227  ;  Strange  v.  HawJces,  sup. 

On  bill  by  mortgagee  to  realize  his  security  and  administer  the  mort- 
gagor's assets,  a  sale  has  been  frequently  directed,  and  payment  of 
the  deficiency    from   the    assets:     Form    6,    sup.    pp.    1848;     Daniel 
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V.  Skipwith,  2  Bro.  C.  C.  155 ;  Mondey  v.  M.,  1  V.  &  B.  22.3  ;  and  see 
Hanman  v.  Riley,  9  Ha.  xl.  ;  Marshall  v.  M'Amvey,  3  Dni.  &  War.  232, 
236. 

So  in  fhe  case  of  an  equitable  mortgage  :  BrocMehurst  v.  Jessop,  7  Sim. 
438  ;  but  not  out  of  real  assets,  unless  Pit  sues  for  self  and  other  creditors  : 
Bedjord  v.  Legh,  2  Dick.  707,  et  sup.  p.  1351  ;  but  as  to  form  of  action,  see 
lie  James,  sup. 

In  Bell  V.  Carter,  M.  R.,  19  March,  1853,  A.  871,  sup.  p.  1850,  where  Pit 
was  the  only  mortgagee,  the  six  months'  delay  of  sale,  being  asked  by  the 
Deft,  was  allowed  by  the  Master  of  the  Rolls  after  argument  and  considera- 
tion ;  but  where  clearly  for  an  infant's  benefit  a  sale  was  directed  at  once  : 
Davis  V.  Dowding,  2  Ke.  245. 

A  sale  was  directed  on  the  petition  of  a  mortgagee  in  an  admon  suit : 
Greenwood  v.  Taylor,  1  Russ.  &  M.  185^ 

Where  an  exor  is  indebted  to  the  testator  on  mortgage,  the  other  exors 
should  sue  for  sale,  not  foreclosure  :  Lucas  v.  Seale,  2  Atk.  56  ;  West,  556  ; 
Coote,  1037  ;  Pisher,  s.  1008. 

On  a  bill  by  a  mortgagee,  the  personal  estate  was  directed  to  be  first 
applied  in  payment  of  debts,  and  in  case  of  a  deficiency  the  Pit  to  have  the 
benefit  of  his  security,  and  then  to  go  for  any  deficiency  against  the  realty) 
which  was  devised  on  trust  to  pay  debts  :  Marshall  v.  M'Aravey,  3  D.  & 
War.  232.  But  now  the  mortgage  debt  would  in  general  be  primarily 
payable  out  of  the  mortgaged  property :  v.  sup.  pp.  1476  et  seq. 

Where,  pursuant  to  the  judgment,  the  mortgaged  property  was  sold  free 
from  the  Pit's  charge,  interest  was  reckoned  down  to  date  of  payment,  and 
the  proceeds  of  sale  applied  first  in  payment  of  interest  and  then  of  principal, 
the  Pit  being  entitled  to  prove  for  any  balance  of  principal,  but  without 
interest :  Re  TaWott,  King  v.  Chich,  39  Ch.  D.  567  ;  but  see  Re  London,  dc. 
Hotels  Co.,  Quartermaine's  Case,  [1892]  1  Ch.  639,  disapproving  Re  Talbotf, 
and  deciding  that  interest  accrued  due  after  winding-up  could  not  bo 
allowed  out  of  proceeds  of  sale. 

But,  according  to  the  old-established  rule  in  bankruptcy,  subsequent 
income  accruing  from  the  mortgaged  property  rests  on  a  different  footing 
from  proceeds  of  sale,  and  interest  may  be  allowed  out  of  it :  S.  C,  citing 
Exp.  Bamsbottom,  2  Mont.  &  Ayr.  79  ;  Exp.  Penjold,  4  D.  G.  &  S.  282  ;  Re 
Savin,  7  Ch.  760. 

COSTS. 

In  general,  a  mortgagee's  costs  are  added  to  liis  security,  and  form 
part  of  it,  in  whatever  rank  it  may  stand,  unless  he  makes  the  suit  necessary : 
White  V.  Chidgeon,  30  Beav.  545.  But  where  he  sues  as  a  creditor  to  ad- 
minister the  estate  of  his  deceased  mortgagor,  liis  costs  are  those  of  a  Pit 
in  an  ordinary  admon  suit :  Wright  v.  Kirhy,  23  Beav.  463  ;  and  where 
instead  of  simply  suing  for  foreclosure  he  institutes  or  adopts  a  suit  for 
admon,  and  the  estate  proves  deficient,  the  costs  of  the  exors  and  all  parties 
have  been  first  paid  out  of  the  proceeds  of  sale  of  the  mortgaged  property  : 
8.  C.  ;  Armstrong  v.  Storer,  14  Beav.  535  ;  Brace  v.  Duchess  o;f  Marlborough, 
Mos.  60  ;  Re  Spensley,  S.  v.  Harrison,  15  Eq.  16  ;  but  after  costs  of  sale  : 
Leonard  v.  Kellett,  27  L.  R.  Ir.  418.  But  in  Aldridge  v.  Westbrook,  5  Beav. 
188,  193,  and  Pinchard  v.  Fellows,  17  Eq.  421,  the  mortgagee  Pit  was  paid 
his  debt,  interest,  and  costs  of  suit,  out  of  the  proceeds  of  the  sale,  in  priority 
to  all  other  charges ;  and  so  in  Re  Banks,  75  L.  T.  387  ;  45  W.  R.  206, 
Form  6,  sup.  p.  1849,  the  mortgagee  Pits  being  allowed  to  add  to  their 
charge  the  costs  of  the  action  so  far  as  related  to  sale  under  their  foreclosure 
or  mortgage  security. 

The  reason  in  the  case  of  a  legal  mortgagee  is,  that  by  a  sale  he  gains  a 
benefit  ultra  his  contract :  Armstrong  v.  Storer,  14  Beav.  538  ;  Tipping  v. 
Power,  1  Ha.  405,  410 ;  Wright  v.  Kirhy,  23  Beav.  463,  467  ;  but  the  funds 
being  realized  by  Pit  may  entitle  him  to  costs  out  of  the  proceeds  in  priority 
to  prior  incumbrancers  :    S.  G. 
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But  it  was  held  that  as  an  equitable  mortgagee  was  entitled  to  a  sale  (see 
Tiichley  v.  Thompson,  1  J.  &  H.  126—128,  130),  an  equitable  mortgagee, 
filing  a  bill  for  self  and  other  creditors,  was  entitled  to  principal,  interest, 
and  costs  out  of  the  mortgaged  estate,  in  priority  to  the  other  costs  of  the 
suit :   Tipping  v.  Power,  1  Ha.  405,  408,  410. 

In  Tipping  v.  Power,  supra,  the  estate  was  sold,  but  not  sufficing  to  pay 
Pit,  and  the  general  assets  not  sufficing  to  pay  debts  and  costs,  Pit  was 
entitled  to  the  proceeds  of  the  estate,  exor  to  retain  his  own  debt  out  of 
balance  in  hand,  in  priority  to  all  other  debts  of  equal  degree,  the  residue 
to  be  applied  to  pay  exor's  costs,  as  between  solr  and  cUent,  then  Pit's 
costs,  then  costs  of  devisees,  who  had  disclaimed  by  answer,  and  the  debts 
remaining  due  to  Pit  and  the  other  creditors.  See  form  of  judgment, 
Seton,  5th  ed.  p.  1211. 

It  being,  however,  now  settled  that  an  equitable  mortgagee's  right  is 
foreclosure,  not  sale  (James  v.  J.,  16  Eq.  153  ;  and  see  S.  C,  42  L.  J.  Ch. 
386,  and  oases  there  cited  ;  Cootc,  1014;  Fisher,  s.  1004),  the  reason  for 
this  distinction  has  ceased. 

In  like  manner,  when  a  mortgagee  could  prove  for  liis  debt  and  realize  his 
security  for  the  balance  (for  the  present  rule,  v.  sup.  p.  1407),  an  equitable 
mortgagee  filing  his  bill,  first  to  realize  his  security,  and  then  prove  for  the 
balance,  asked  less  than  liis  strict  right,  and  so  was  allowed  his  costs  out  of 
the  proceeds  before  the  exor  :  TucJeley  v.  Thompson,  1  J.  &  H.  126- — 128, 
130  (compromised  on  appeal). 

A  mortgagee,  whether  a  party  to  the  suit  or  not,  does  not  postpone  liis 
claim  by  consenting  to  a  sale  in  an  admon  suit :  Wride  v.  Clarke,  2  Bro.  C. 
0.  261,  n. ;  1  Dick.  382  ;  Davies  v.  Topp,  1  Bro.  C.  C.  525,  Form  2,  sup.  p. 
1596 ;  Hepworth  v.  Heslop,  3  Ha.  485 ;  DigUon  v.  Withers,  31  Beav.  423  ; 
sed  qucere,  whether  this  applied  under  the  old  practice,  where  the  mortgagee 
had  proved  for  his  whole  debt :  see,  now,  Jud.  Act,  1875,  s.  10,  sup.  p. 
1407  ;  and  see  Cooh  r.  Hart,  12  Eq.  459  ;  Crosse  v.  Gen.  Rev.  Co.,  3  D.  M. 
&  G.  698.  But  he  is  only  entitled  to  the  actual  costs  of  the  sale  :  Berry  v. 
Hebblethwaite,  4  K.  &  J.  80. 

A  mortgagee,  bringing  in  his  accounts,  who,  under  a  bona  fide  mistake  in 
law,  makes  a  claim  which  is  disallowed,  ought  not  to  be  made  to  pay  the 
costs,  and  has  a  right  to  require  that  the  matter  should  be  decided  by  the 
Judge  in  person  :  Be  Waits,  Smith  v.  W.,  22  Ch.  D.  1,  C.  A. 


(hi.)  redemption. 

1.  Common  Redemption  Judgment. 

[If  right  of  redemption  has  been  in  dispute]  Declaee  that  the  right 
of  redemption  in  the  hereditaments  and  premises  comprised  in  &c. 
is  still  subsisting.  And  Order  that  the  following  accounts  be  taten, 
that  is  to  say  :  1.  An  account  of  what  is  due  to  the  Deft  under  and 
by  virtue  of  his  mortgage  in  the  pleadings  mentioned,  and  for  his 
costs  of  tliis  action,  such  costs  to  be  taxed  &c. ;  [2.  If  the  Deft  has 
heen  in  possession,  account  of  rents  and  profits,  and  amount  to  be 
deducted.  Form  2,  p.  1826] ;  And  it  is  ordered  that,  upon  the  Pit 
paying  to  the  Deft  what  shall  be  certified  to  be  due  to  him  as  afore- 
said, witliin  six  months  after  &c.,  at  such  &c.,  the  Deft  do  reconvey 
[re-surrender,  re-assign]  the  mortgaged  hereditaments  free  and  clear 
of  and  from  all  incumbrances  done  by  liim  or  any  person  claiming 
by,  from,  or  under  him  ;  and  deliver  up  all  deeds  &c. ;  but  in  default 
of  the  Pit  paying  to  the  Deft  what  shall  be  certified  to  be  due  to 
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liim  as  aforesaid,  by  tlie  time  aforesaid,  It  is  ordered  that  tliis 
action  do  tliencefortli  stand  dismissed  out  of  tMs  Court  [witli  costs, 
to  be  taxed  &c.]. 

2.  Dismissal  of  Redemption  Action. 

Upon  motion  &c.  [Recite  mulalis  mutandis  as  in  Form  1,  2>cst, 
p.  1916],  this  Court  doth  order  that  the  Pit's  action  do  stand  dis- 
missed out  of  this  Court  as  against  the  Deft  (tJie  mortgagee)  with 
costs  to  be  taxed  &c.,  and  paid  to  &c.,  pursuant  to  the  said  judgment. 

Tlie  final  dismissal  of  an  action  for  redemption  of  a  legal  mortgage  is 
equivalent  to  a  judgment  for  foreclosure  (see  Ohotmley  v.  Cs.  Oxjord,  2  Atk. 
267  ;  Bp.  Winchester  v.  Paine,  11  Ves.  199  ;  Inman  v.  WeartTig,  3  D.  &  S. 
734) ;  but  the  rule  does  not  appl;y  to  an  equitable  mortgage  by  deposit  of 
title  deeds  {Marshall  v.  Shrewsbury,  10  Ch.  260),  nor  to  a  dismissal  for  want 
of  prosecution  :   Hansard  v.  Hardy,  18  Ves.  460. 

And  where  the  Pit  mortgagor  became  insolvent  pending  the  account,  his 
assignees,  who  were  not  before  the  Court,  were  not  foreclosed  by  the  dis- 
missal of  the  bill :    Wood  v.  Surr,  19  Beav.  551. 

On  default  by  the  mortgagor  (Pit)  a  further  order  is  necessary.  Upon 
the  certificate  of  what  is  due  and  affidavit  of  default,  an  order  for  the 
dismissal  of  the  action  may  be  obtained  as  of  course.  For  form  of  appUca- 
tion,  sec  D.  C.  P.  782. 

Where  the  decree  nisi  for  foreclosure  contains  a  provision  that  on  fore- 
closure the  miortgagor  in  possession  "  should  deliver  up  possession  to  the 
Pit,"  the  order  absolute  ought  to  contain  a  provision  repeating  the  words  : 
Wit/udl  V.  Nixon,  28  Ch.  D.  413. 

3.  Redemption — Chattels. 

Okder  that  the  following  account  be  taken,  that  is  to  say  :  1.  An 
account  of  what  (if  anything)  is  due  from  the  Pit  under  and  by 
virtue  of  the  charges  to  A.  B.  &  Co.,  in  the  pleadings  mentioned,  and 
for  the  costs  of  the  Defts  C.  D.  and  E.  F.  respectively,  of  this  action, 
such  costs  to  be  taxed  by  the  Taxing  Master ;  And  in  taking  such 
account  credit  is  to  be  given  to  the  Pit  for  any  moneys  p^d  by  him 
to  Messrs.  X.  or  otherwise  properly  expended  in  recoveriug  the 
securities  comprised  in  &c.,  with  interest  on  the  sums  so  paid  or 
expended  at  the  rate  of  £5  p.  c.  per  ann. ;  And  it  is  ordered  that, 
upon  the  Pit  lodging  in  Court  as  directed  in  the  schedule  hereto 
what  (if  anything)  shall  be  certified  to  be  due  from  him  upon  taking 
such  account  within  six  months  after  the  date  of  the  Master's  cer- 
tificate, the  Defts  C.  D.  and  E.  F.  respectively,  at  the  Pit's  cost,  do 
re-assign  and  deliver  up  to  the  Pit  the  premises  subject  to  the  said 
charges,  free  and  clear  of  and  from  all  incumbrances  made  by  them 
respectively,  or  any  person  claiming  by,  from  or  under  them  respect 
tively  ;  And  in  default  of  the  Pit  lodging  in  Court  as  aforesaid  what 
shall  be  certified  as  aforesaid  by  the  time  aforesaid,  It  is  ordered  that 
this  action  do  stand  dismissed  out  of  this  Court  as  against  the  said 
Defts,  with  costs  &c. ;  And  if  it  shall  appear,  on  taking  the  said 
account,  that  there  is  nothing  due  from  the  Pit,  It  is  ordered  that 
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the  Uefts  C.  D.  and  E.  F.  respectively,  do  within  twenty-one  days 
after  the  date  of  the  Master's  certificate,  re-assign  and  deliver  up  to 
the  Pit  the  premises  subject  to  the  said  charges,  free  and  clear  &c. — 
Liberty  to  apply. — [Add  Lodgment  Schedule,  directing  lodgment  by 
Pit  ofamoutit  certified  to  be  due.] — Meed  v.  Cooper,  Chitty,  J.,  28  Oct. 
1884,  B.  3543. 

4.  Redem-ption   Action — Tender  declared   to   he   unconditional. 

This  Court  being  of  opinion  that,  on  the  30th  day  of  September, 
1890,  an  unconditional  tender  of  £ — ,  for  principal,  interest,  and 
costs,  was  made  by  the  Pit  to  the  Deft,  Doth  order  that  the  said 
order  be  varied,  and,  as  varied,  be  as  follows  :  Order  that  the  follow- 
ing accounts  be  taken,  that  is  to  say  :  1.  An  account  of  what,  on  the 
30th  September,  1890,  was  due  to  the  Deft  under  and  by  virtue  of 
the  mortgage  security,  dated  &c. ;  2.  Usual  account  of  rents  and 
profits  (to  date  of  tender),  and  set-off  and  balance  to  be  certified  ;  And 
if  it  shall  be  certified  that  the  balance  does  not  exceed  the  said  sum 
of  £ — . — Adjourn  further  consideration. — Eeserve  costs. — But  if  it 
shall  appear  that  such  balance  exceeds  the  said  £ — ,  It  is  ordered  that 
both  such  accounts  be  further  prosecuted,  including  in  the  first- 
mentioned  account  the  Deft's  costs  of  this  action  after  deducting  the 
Pit's  costs  of  this  appeal,  such  costs  to  be  taxed  &c. — Usual  set-off 
and  balance  certified. — Usual  consequential  directions  in  a  redemp- 
tion action. — Greenwood  v.  Sutcliffe,  C.  A.,  11  Nov.  1891,  A.  1466  ; 
S.  C,  [1892]  1  Ch.  1. 

5.  Defendant  refusing  to  Convey — Ajjpointment  of  Person  to 
convey  Mortgaged  Property  for  his  Estate  therein — Trustee 
Act,  1893,  s.  26  (6),  33. 

Declare  that  the  Pit  having  repaid  all  principal  and  other  moneys 
and  interest  due  under  or  by  virtue  of  an  indenture  of  mortgage 
dated  &c.,  the  Defts  now  hold  the  land  and  hereditaments  (comprised 
in  the  said  mortgage)  in  trust  for  the  Pit  absolutely ;  And  Order 
that  the  Deft  E.  D.  do  reconvey  the  said  land  and  hereditaments 
comprised  in  the  said  indenture  of  mortgage  free  and  clear  of  and 
from  all  incumbrances  done  by  her  or  by  any  person  or  persons 
claiming  by,  from,  or  under  her,  such  reconveyance  to  be  settled  by 
the  Judge  in  case  the  parties  difier.  And  it  appearing  by  the  state- 
ment of  claim  that  the  Deft  A.  F.  has  wilfully  refused  or  neglected  to 
reconvey  the  said  land  and  hereditaments  to  the  Pit  for  twenty-eight 
days  after  having  been  required  so  to  do  by  the  Pit;  This  Court 
doth  hereby  appoint  C.  H.  Esq.,  a  master  of  the  Supreme  Court,  to 
convey  the  said  lands  and  hereditaments  to  the  Pit,  or  as  he  shall 
direct,  for  all  the  estate  and  interest  of  the  Deft  A.  F.  therein  ;  And  it 
is  ordered  that  the  said  C.  H.  do  convey  the  same  accordingly.   And 
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it  is  ordered  tliat  the  Dcfts  do  deliver  up  (upon  oatli  if  required)  all 
deeds  and  writings  in  tlieir  custody  or  power  or  in  the  custody  or 
power  of  cither  of  them  relatmg  to  the  said  laud  aud  hereditaments 
to  the  Pit  or  to  whom  he  shall  appoint. — Deft  A.  F.  to  pay  costs  of 
Pit  aud  Deft  E.  D. — Holme  v.  Fieldscnd,  Warrington,  J.,  29  April, 
1911,  A.  1638. 


NOTES. 
RIGHT   or   REDEMPTION. 

The  mortgagor's  right  to  redeem,  on  payment  of  principal,  interest  and  Power  to 
costs,  is  incident  to  the  security,  and  will  be  upheld  in  all  cases  where  the  '?^*'®f'.  "V, 
transaction  is  construed  as  one  of  mortgage  :  Spence,  vol.  ii.  p.  618  ;  Fish. '''  enp  to  t  e 
Mort.  s.    1372   et  seq. ;   and   cannot    be    disputed    by  the    mortgagee,  ^' 

who  must  reoonvey  on  paj'ment  of  what  is  due  :  Tasker  v.  Small,  3  My.  & 
C.  70  ;  and  after  payment  cannot  refuse  to  execute  a  deed  of  reconveyance, 
so  long  as  it  has  been  concurred  in  by  all  persons  interested  in  the  equity 
of  redemption  :  Hartley  v.  Burton,  3  Ch.  365  ;  secus,  until  he  is  paid  off : 
Lacey  v.  WagJwrne,  59  L.  T.  208.  Payment  to  one  eo-mortgagee  without 
tlie  privity  of  the  other  is  insufficient  to  ground  redemption  :  Powell  v. 
Brodhursl,  [1901]  2  Ch.  160 ;  Maison  v.  Dennis,  4  D.  J.  &  S.  345. 

A  contract  for  tlie  sale  to  the  mortgagee  of  the  equity  of  redemption  was  Pleading  and 
no  defence  to  a  redemption  suit,  but  must  have  been  set  up  by  cross  bill  procedure, 
under  the  old  practice  :  Howells  v.  Wilson,  34  Beav.  573  ;  and  now  may  be 
made  the  subject  of  counterclaim  :  Jud.  Act,  1873,  s.  24  (3) ;  0.  xix,  3. 

Pit  mortgagor,  and  any  persons  claiming  under  him,  must,  by  the  plead- 
ings, offer  to  redeem  or  to  pay  what  is  due  :  Harding  v.  Tingey,  12  W.  B. 
684 ;  34  L.  J.  Ch.  13  ;  10  Jur.  N.  S.  872  ;  10  L.  T.  323  ;  Hughes  v.  Cook,  34 
Beav.  407 ;  but  when  relations  other  than  those  of  mortgagor  and  mort- 
gagee exist  between  the  parties,  e.g.,  when  trusts  have  been  created  which 
the  mortgagor,  or  his  subsequent  incumbrancers,  are  entitled  to  enforce, 
the  rule  does  not  apply  :  Jejjerys  v.  Dickson,  1  Ch.  183. 

Tlie  right  to  redeem  must  be  clearly  shown  ;  a  bill  of  redemption  before 
the  day  fixed  for  payment  was  demurrable  :  Brown  v.  Cole,  14  Sim.  427 ; 
and  where  the  right  is  alleged  to  be  in  some  one  else,  the  Pit  will  not  be 
allowed  to  redeem,  even  at  his  own.  risk  :  Lomax  v.  Bird,  1  Ver.  182. 

^\'^here  the  moi-tgage  is  for  payment  of  instalments,  all  to  become  due  on 
default  of  payment  of  any  one,  the  fact  that  the  mortgagee  is  a  co.  in  liqui- 
dation will  not  afiect  the  time  in  which  accounts  must  be  calculated  in  a 
redemption  action  :   Cordingley  v.  Alliance  Soc,  1887,  W.  N.  220. 

Redemption  was  not  decreed,  under  the  prayer  for  general  relief,  in  a  suit 
( wMeh  failed)  for  setting  aside  the  security  on  the  ground  of  fraud  :  Johnson 
V.  Fesenmeyer,  25  Beav.  88  ;  3  D.  &  J.  13. 

And  a  mortgagor  is  not  entitled  to  redemption  on  a  bill  impeaching  the 
security  and  not  praying  for  redemption  ;  secus,  if  the  issue  is  not  merely 
mortgage  or  no  mortgage,  but  whether  the  Deft  has  ceased  to  be  mort- 
gagee and  become  absolute  owner,  and  whether  his  advances  are  more  than 
satisfied  by  his  receipts,  and  the  bill  prays  an  account  and  offers  to  allow 
just  credits  :  National  Bk.  Australasia  v.  United  Hand-in-Hand,  4  App.  Ca. 
391. 

But,  under  0.  xx,  6,  it  would  seem  that  a  mortgagor  might  in  the  same 
action  claim  that  the  mortgage  deed  might  be  set  aside,  or,  alternatively, 
redemption  on  the  footing  thereof  :  see  Bagot  v.  Easton,  7  Ch.  D.  1. 

Under  O.  liva,  1  [v.  sup.  p.  164),  a  mortgagor  may  apply  by  originating 
summons  for  the  determination  of  a  question  of  construction  arising  under 
the  mortgage  deed  without  offering  to  redeerh  :  Be  Nohbs,  N.  v.  Law  Rever- 
sionary Interest  Sqc,,  [1896]  2  Ch.  830. 
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Clog  on  Conditions  limiting  or  postponing  the  right  to  redeem  are  not  favourably 

equity  of         regarded  :  Mellor  v.  Lees,  2  Atk.  495 ;  Ooiodry  v.  Day,  1  Giff.  316  ;  Field 

redemption,     y.  Hopkins,  U  Ch.  D.  524,  C.  A. ;   Pish.  Mort.  s.  1394  et  seq. ;   Spencc, 

vol.  ii.  p.  619  ;  Morgan  v.  Jeffreys,  [1910]  1  Ch.  620  ;  Brilish  South  AJrica 

Co.  V.  Do  Beers,  [1910]  1  Ch.  354,  [1910]  2  Ch.  502,  [1912]  A.  C.  52. 

And  in  tlie  case  of  a  mortgage  of  a  policy  and  reversionary  interest,  con- 
tingent upon  A.  surviving  B.,  a  condition  that  if  A.  died  in  the  lifetime  of  B. 
the  pohoy  should  belong  to  the  mortgagees  absolutely  was  held  void  as 
being  a  clog  on  the  equity  of  redemption  :  Marq.  of  Northampton  v.  Pollock, 
45  Ch.  D.  190,  0.  A. ;  Salt  v.  Marq.  oj  Northampton,  [1892]  A.  C.  1,  H.  L. 
So  a  clause  wliich  proliibited  the  mortgagor  and  persons  deriving  title 
under  him  from  selling  on  the  premises  during  the  leasehold  term  malt 
liquors  not  purchased  from  the  mortgagees  could  not  be  maintained  when 
all  moneys  due  upon  the  security  had  been  paid  off :  Bice  v.  Noakes  &  Co., 
[1902]  A.  C.  24 ;  and  a  covenant  securing  to  a  solr-mortgagee  profit  costs 
and  clxarges,  was  held  to  be  void  as  clogging  the  equity  of  redemption  : 
Eyre  v.  Wynne-Mackenzie,  [1894]  1  Ch.  218.  So  too  a  covenant  by  the 
mortgagor  of  a  co.'s  shares  that  the  mortgagees  should  always  there- 
after have  the  sale  of  the  co.'s  teas  as  broker :  Bradley  v.  Carritt,  [1903] 
A.  C.  253,  and  compare  British  South  AJrica  Co.  v.  De  Beers  Consolidated 
Mines,  sup. 

But  a  collateral  advantage  may  be  bargained  for  if  the  right  of  redemp- 
tion is  not  fettered  and  the  bargain  is  not  unconscionable  or  oppressive  : 
Biggs  v.  Hoddinott,  [1898]  2  Ch.  307,  C.  A. ;  Carritt  v.  Bradley,  [1901]  2 
K.  B.  550,  C.  A. ;  and  accordingly  a  deduction  for  commission  or  bonus 
may  be  supported  if  it  is  made  as  part  of  the  mortgage  contract  without 
improper  pressure,  unfair  dealing,  or  undue  influence  :  Mainland  v.  Up- 
john, 41  Ch.  D.  126  ;  following  Potter  v.  Edwards,  26  L.  J.  Ch.  468  ;  and 
discussing  Broad  v.  Selje,  II  W.  R.  1036  ;  9  Jur.  N.  S.  885  ;  James  v.  Kerr, 
40  Ch.  D.  449  ;  and  Bucknell  v.  Vickery,  64  L.  T.  701 ;  and  a  stipulation 
for  "  commission  "  at  a  rate  p.c.  on  instalments  between  the  due  date  and 
date  of  payment  is  not  invalid  as  being  in  the  nature  of  a  penalty  :  General 
Discount  and  Credit  Co.  v.  Olcgg,  22  Ch.  D.  549  ;  and  so  also  a  contract 
similarly  entered  into  for  a  collateral  advantage  at  the  time  and  as  a  term 
of  the  advance,  e.g.,  a  mortgage  to  a  brewer  with  a  covenant  by  the  mort- 
gagor to  buy  all  the  beer  from  the  mortgagee :  Biggs  v.  Hoddinott,  [1898] 
2  Ch.  307,  C.  A. ;  and  there  is  no  presumption  that  the  collateral  advantage 
has  been  given  by  the  mortgagor  under  pressure  :  S.  C. ;  and  an  option  to 
purchase  given  to  the  mortgagee  by  an  agreement  subsequent  to  the 
mortgage  is  vahd  although  it  may  bar  the  mortgagor's  right  of  redemption ; 
Beeve  v.  Lisle,  [1902]  A.  0.  461.  Secus,  however,  if  the  option  is  given  at 
the  time  of  the  mortgage :  Samuel  v.  Jarrah  Timber,  tbc.  Corporation,  [1904] 
A.  C.  323. 

In  a  mortgage  bond  given  to  secure  duo  payment  by  instalments,  a 
provision  making  the  total  sum  due  enforceable  on  default  is  not  to  be 
considered  a  penalty :    Wallingford  v.  Mutual  Sac,  5  App.  Ca.  685. 
Matters  ^  second  mortgagee,  even  though  in  possession  at  the  time,  who  buys 

affecting  under  a  power  of  sale  contained  in  the  first  mortgage,  is  not  liable  to  re- 

right  of  demption  :    Kirkwood  v.  Thompson,  2  H.  &  M.  392 ;   2  D.  J.  &  S.  613  ; 

redemption.     Shaw  v.  Bunny,  33  Beav.  494  ;  2  D.  J.  &  S.  468. 

But  if  the  second  mortgagee  purchasing  has  notice  that  the  terms  of  the 
power  requiring  notice  of  sale  to  be  given  to  the  mortgagor  have  not  been 
comphed  with,  he  may  be  redeemed  :  Parkinson  v.  Hanhury,  L.  R.  2  H.  L. 
1 ;  2  D.  J.  &  S.  450 ;  1  Dr.  &  Sm.  143. 

The  right  of  a  mortgagor,  who  has  satisfied  the  mortgage  by  paying  the 
amount  due  into  Court,  to  redemption  and  reconveyance  cannot  be  resisted 
by  a  claim  by  the  mortgagee  to  tack  a  judgment  on  the  covenant  obtained 
after  satisfaction  of  the  mortgage  :  Mayor  oj  Brecon  v.  Seymour,  26  Beav. 
548. 
A  person  who  has  coutraolcd  to  buy  the  equity  of  redemption  cannot, 
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before  his  purchase  is  completed,  sue  to  redeem  :  Tasker  v.  Small,  3  My.  & 
C.  69  ;  and  generally  a  purchaser  cannot,  before  completing  liis  contract, 
enforce  any  equities  attaching  to  the  property  against  any  persons  not 
parties  to  the  contract :  De  Hoghlmi  v.  Money,  2  Ch.  164 ;   1  Eq.  154. 

A  mortgagor  who  has  absolutely  assigned  liis  equity  of  redemption,  when 
sued  on  the  covenant  in  the  mortgage,  acquires  a  new  right  to  redeem,  and, 
on  paying  off  tlie  debt,  is  entitled  to  have  a  reconveyance  to  himself,  subject 
to  such  equity  of  redemption  as  may  be  vested  in  other  persons  :  Kinnaird 
V.  Trollope,  39  Ch.  D.  636. 

A  mortgagee's  power  of  sale  is  suspended  by  an  order  nisi  in  a  foreclosure  Sale  by  mort- 
action  and  not  extinguislied,  and  a  bona  fide  purchaser  without  notice  may  g^gee. 
get  a  good  title  :  Stevens  v.  Theatres,  Ltd.,  [1903]  1  Ch.  857. 

The  mortgagor  has  been  allowed  to  redeem,  and  a  sale  made  by  mort- 
gagee after  tender  of  principal  and  interest,  the  costs  being  unascertained, 
but  the  security  ample,  was  set  aside,  mth  costs  of  the  suit  to  be  paid  by 
the  mortgagee  :   Jenkins  v.  Jones,  2  Giff.  99. 

Redemption  has  also  been  allowed,  and  a  sale  set  aside,  even  after  fifteen 
years,  where  the  power  of  sale  has  been  improperly  and  oppressively 
exercised  :  Robertson  v.  Norris,  1  Giff.  421 ;  affirmed,  4  Jur.  N.  S.  443. 

But  a  sale  by  the  mortgagee  under  his  power  is  not  invalidated,  so  as  to 
give  the  mortgagor  the  right  to  redeem,  by  part  of  the  purchase -money 
being  allowed  to  remain  on  mortgage,  provided  the  sale  and  mortgage  (by 
the  purchaser)  are  distinct  transactions,  and  the  mortgagee  debits  himself 
in  account  with  the  mortgagor,  with  the  full  price  :  Davey  v.  Durrant,  1 
D.  &  J.  535  ;  Thurlow  v.  Mackeson,  L.  R.  4  Q.  B.  97  ;  and  see  Sugd.  V.  &  P. 
66 ;  Dart,  V.  &  P.  89  ;  nor  merely  because  the  mortgagee  is  a  shareholder 
in  the  purchasing  co. :  Farrar  v.  Farrars,  Limited,  40  Ch.  D.  395,  C.  A. ; 
and  compare  Hodson  v.  Deans,  [1903]  2  Ch.  647. 

And  where  the  power  is  exercised  bona  fide,  tlie  Court  will  not  interfere, 
though  the  sale  is  disadvantageous,  unless  the  price  is  so  low  as  in  itself  to 
be  evidence  of  fraud  :  Warner  v.  Jacob,  20  Ch.  D.  220  ;  Colson  v.  Williams, 
58  L.  J.  Ch.  539 ;  Farrar  v.  Farrars,  Limited,  40  Ch.  D.  395,  410,  C.  A. ; 
Kennedy  v.  De  Trafford,  [1897]  A.  C.  180,  H.  L. ;  affirming  C.  A.,  [1896] 
1  Ch.  762  ;  and  the  existence  of  bona  fides  must  be  determined  by  all  the 
circumstances  of  the  case  :  8.  C. ;  and  see  Nutt  v.  Easton,  [1899]  1  Ch.  873  ; 
[1900]  1  Ch.  29,  C.  A.,  where  a  sale  by  the  executrix  of  the  mortgagee  to  his 
former  solr,  who  was  acting  for  her,  was,  under  the  circumstances,  upheld 
as  against  the  mortgagor ;  and  compare  Hodson  v.  Deans,  sup. 

And  a  proviso  in  a  power  of  sale,  relieving  a  purchaser  from  inquiring  as 
to  an  irregularity,  does  not  protect  him  if  he  knows  of  an  irregularity  : 
Selwyn  v.  Oarfit,  38  Ch.  D.  273,  C.  A. ;  but  qumre  whether  so  if  the  iiTcgu- 
larity  is  one  which  might  have  been  waived  :   S.  C. 

Under  a  proviso  that  a  power  of  sale  is  not  to  be  exercised  until  notice  to 
pay,  and  default  made  for  a  time  specified,  such  time  must  be  calculated 
from  the  expiration  of  that  limited  for  payment  of  the  mortgage  debt,  as 
until  then  there  is  no  default :  Selwyn  v.  Oarfit,  38  Ch.  D.  273,  C.  A. ;  but 
in  the  case  of  a  notice  served  by  a  mortgagee  after  the  mortgage  money 
has  become  payable  requiring  payment  within  three  months  of  the  date 
of  the  notice,  the  three  months'  default  required  by  s.  20  of  the  Conveyancing 
Act,  1881,  runs  from  the  service  of  the  notice:  Barker  v.  Illingworth, 
[1908]  2  Ch.  20. 

A  mortgagee  having  a  power  of  sale,  subject  to  a  proviso  that  he  should 
not  exercise  it  without  giving  notice  to  the  mortgagor  or  his  assigns,  is  bound 
to  give  such  notice  to  the  mortgagee  of  the  equity  of  redemption  :  Hoole  v. 
Smith,  17  Ch.  D.  434. 

Where  the  mortgage  is  by  tenants  in  common  the  mortgagee  may  sell  to 
any  one  of  them  :  Kennedy  v.  De  Trafford,  [1896]  1  Ch.  762,  C.  A.  ;  S.  C,  97 
A.  C.  180,  H.  L. ;  and  the  circumstance  that  the  sale  is  for  the  exact  amount 
due  for  principal,  interest,  and  costs  is  not  per  se  a  ground  for  impeaching 
it :  Kennedy  v.  De  Trafford,  sup.  ;  and  the  sale  may  stand  good  even  though 
VOL.   III.  6   D 


1858 


Mortgages. 


[chap,  xlvii. 


the  purchasing  mortgagor  as  manager  of  the  property  is  in  a  special 
fiduciary  relation  towards  the  co-mortgagors  :   8.  C. 

As  to  the  responsibility  of  a  mortgagee  in  possession  selUng  under  his 
power  of  sale,  v.  inf.  pp.  1900,  1901. 

For  the  right  of  redemption  in  a  Welsh  mortgage,  see  inf.  p.  2066. 

OLANDESTINE   MOHTGAOBS. 

By  4  &  5  W.  &  M.  c.  16  any  judgment  debtor,  or  person  having  mort- 
gaged, who  shall  make  a  subsequent  mortgage  without  discovering  in  writing 
the  previous  judgment  or  mortgage,  shall  forfeit  all  right  and  equity  to 
redeem  the  second  mortgagee  ;  but  this  does  not  bar  later  mortgagees  from 
redeeming  any  mortgage  prior  to  their  own. 

This  Act  does  not  apply  if  lands  (not  the  mere  addition  of  an  acre  or  two, 
as  a  mere  contrivance  to  evade  the  statute)  are  comprised  in  the  second 
mortgage  which  were  not  in  the  first,  nor  if  the  second  mortgage  has  been 
obtained  by  fraud  or  ill  practice  :  Stafford  v.  8elhy,  2  Ver.  589 ;  the  statute 
only  gives  the  deceived  mortgagee  a  defence  against  redemption,  and  gives 
him  no  right  to  come  to  the  Court  for  a  declaration  that  the  equity  is  for- 
feited ;  and  the  statute  is  to  be  construed  strictly,  so  that  a  covenant  that 
premises  shall  stand  charged,  and,  if  required,  to  execute  a  legal  mortgage, 
is  not  a  mortgage  within  the  Act ;  nor  is  an  indenture  of  further  charge 
containing  no  proviso  for  redemption :  Kennard  v.  Futvoye,  2  Gifi.  81 ; 
and  see  further,  Fisher,  s.  1389,  et  seq.  ;  Coote,  55. 


General  rule. 


Judgment 
creditors. 


PARTIES   TO   rOBBCLOSUBE   AND   EBDBMPTIOB'  ACTIONS. 

As  a  general  rule  all  persons  interested  in  the  equity  of  redemption,  and, 
therefore,  in  the  proper  taking  of  the  account,  either  primarily,  as  the  mort- 
gagor, or  derivatively,  as  the  trustee  in  bankruptcy  of  the  mortgagor,  the 
assignees  of  the  equity  of  redemption,  the  devisee  and  heir  of  the  mortgagor, 
and  his  pers.  represve  ;  and  also  all  persons  interested  in  the  security  pri- 
marily, as  the  mortgagee,  or  derivatively,  as  his  heir  or  pers.  represve,  or  as 
assignee  or  devisee  of  the  security  or  debt,  are  necessary  parties  to  fore- 
closure and  redemption  actions.  For  the  application  of  this  rule,  see  Fish. 
Mort.  s.  1643  et  seq. ;  Coots,  741,  1023;  Mills  v.  Jennings,  13  Ch.  D.  639, 
C.  A. ;  Griffith  v.  Pound,  45  Ch.  D.  553  ;  Moore  v.  Morton,  1886,  W.  N.  196  ; 
Be  Continental  Oxygen  Co.,  Elias  v.  Co.,  [1897]  1  Ch.  611,  where  the  Court 
declined  to  decree  foreclosure  in  the  absence  of  a  single  debenture  holder. 

All  subsequent  incumbrancers  must  be  made  parties  to  a  foreclosure 
action  in  order  that  their  successive  rights  of  redemption  may  be  preserved  : 
Fish.  Mort.  s.  1670  at  seq. ;  Coote,  1032,  and  cases  there  cited. 

Judgment  for  foreclosure  having  been  pronounced,  but  not  drawn  up, 
and  it  being  then  discovered  that  there  were  puisne  mortgagees,  leave  was 
given  under  0.  xvi,  11,  to  amend  by  making  them  Defts  :  KeitliY.  Butcher, 
25  Ch.  D.  750  ;  and  see  A.  G.  v.  Corp.  of  Birmingham,  15  Ch.  D.  423. 

On  the  question  whether  transferees  from  the  mortgagee  pendente  lite  are 
necessary  parties,  see  Fish.  Mort.  s.  1651,  1652;  Coote,  745;  and  that 
the  action  may  be  continued  by  or  against  them,  see  0.  xvn,  3. 

As  to  the  form  of  judgment  where  the  mortgagee  is  bankrupt,  and  the 
value  of  the  securities  has  been  assessed  in  tlie  bankruptcy,  sec  Ktiowles  v. 
Dibhs,  60  L.  T.  291 ;  37  W.  R.  378  ;  1889,  W.  N.  53  ;  inf.  Form  17,  p.  1892. 

Since  the  Judgments  Act,' 1864  (27  &  28  V.  c.  112),  judgment  creditors 
who  have  not  issued  execution  have  no  interest  in  the  land,  and  therefore 
are  not  necessary  parties  to  a  foreclosure  action,  and  conversely  cannot 
sue  to  redeem  :  see  E.  Cork  v.  Russell,  13  Eq.  210 ;  and  see  Re  Bailey's 
Trust,  17  W.  R.  393  ;  38  L.  J.  Ch.  237  ;  20  L.  T.  168  ;  though  in  Mildred 
v.  Austin,  8  Bq.  220,  it  was  held  tliat  such  judgment  creditors  were  necessary 
parties,  as  they  might  perfect  their  title  by  elegit  before  the  time  fixed  for 
redemption. 
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Judgment  creditors  of  the  mortgagor  not  registered  under  the  local  Act 
are  not  necessary  parties  to  a  suit  to  foreclose  lands  in  a  register  county  : 
Johnson  v.  Holdsworth,  1  Sim.  N.  S.  106. 

A  person  interested  in  part  only  of  the  mortgage  money  cannot  obtain  a  Persona 
foreclosure  of  a  corresponding  part  of  the  mortgaged  estate :    Palmer  v.  having  par- 
E.  Carlisle,  1  Sm.  &  G.  423  ;  but  when  the  other  persons  interested  refuse  t"*'  interests. 
to  join,  he  may  sue  for  foreclosure  of  the  whole  property,  making  them 
Defts  :   Davenport  v.  James,  7  Ha.  249  ;   and  see  Lowe  v.  Morgan,  1  Bro. 
C.  C.  368  ;  Msh.  Mort.  s.  993  ;  Coots,  1015. 

So  also  where  one  of  the  persons  interested  in  the  equity  of  redemption  is 
not  before  the  Court,  a  decree  for  foreclosure,  so  as  to  foreclose  the  estate 
piecemeal,  or  for  sale,  could  not  be  made,  even  under  the  Chancery  Proce- 
dure Act,  1852  (15  &  16  V.  c.  86),  s.  42  (9) :  Caddick  v.  Cooke,  32  Beav.  70. 

One  of  several  co-mortgagees  can  alone  bring  an  action  of  foreclosure,  his 
co-mortgagees  being  made  Defts,  if  they  are  unwilling  to  be  joined  as 
co-Pits,  or  have  done  some  act  precluding  them  from  being  Pits :  Luke  v. 
8.  Kensington  Hotel  Co.,  11  Ch.  D.  121,  C.  A.  (reversing  Fry,  J.,  7  Ch.  D. 
789) ;  and  see  Drage  v.  Hartop,  28  Ch.  D.  414. 

Partners  in  an  undertaking,  by  the  articles  of  which  they  have  the  right  Partner's 
of  pre-emption  over  each  other's  shares,  are  necessary  parties  to  an  action  share, 
to  foreclose  an  equitable  mortgage  by  one  of  the  partners  of  his  share  :  Bed- 
mayne  v.  Forster,  2  Eq.  467  ;  and  see  Bonnin  v.  Neame,  [1910]  1  Ch.  732, 
as  to  the  effect  of  an  arbitration  clause  in  a  partnership  deed  as  affecting 
the  rights  of  mortgagees. 

As  to  the  parties  necessary  to  an  action  by  mortgagees  of  the  interests  Tenants  m 
of  tenants  in  common,  whether  of  an  undivided  share  or  of  the  entirety,  common, 
see  Bolton  v.  Salmon,  [1891]  2  Ch.  48. 

A  surety  for  the  mortgagor,  if  he  has  paid  off  part  of  the  debt, is  pro  lanlo  Surety, 
interested  in  the  equity  of  redemption,  and  a  necessary  party  to  a  fore- 
closure suit ;   seciis,  if  he  has  paid  nothing :    Oedye  v.  Matson,  25  Beav. 
310. 

Infant  cliildren  in  remainder  need  not  be  made  parties  ;  but  the  tenant  Remainder- 
for  life  and  adult  remaindermen  ought  to  have  an  opportunity  to  redeem,  ™su. 
and  should  be  made  parties  :    Ooldsmid  v.  Stonehewer,  9  Ha.  xxxix. ;   or 
have  notice  of  the  proceedings  :  Tuder  v.  Morris,  1  Sm.  &  G.  503. 

Where  legal  pers.  represve  and  tenant  for  life  was  sole  Deft  the  Court 
r'equired  the  remainderman  (a  rector  and  churchwardens)  to  be  added : 
Watts  V.  Lane,  84  L.  T.  144. 

In  a  foreclosure  action  against  a  vicar  who  has  mortgaged  the  glebe  Mortgage  by 
under  the  Landowners,  West  of  England,  &c.  Drainage  Act,  1848,  s.  3,  the  vicar, 
patron  of  the  living  is  not  a  necessary  party :   Qoodden  v.  Coles,  59  L.  T. 
309  ;  36  W.  R.  828. 

PARTIES  BY  EBPllESENTATION. 

By  the  Vendor  and  Purchaser  Act,  1874  (37  &  38  V.  c.  78),  s.  4,  power  was  V.  and  P. 
given  to  the  legal  pers.  represve  of  a  mortgagee,  on  payment  of  all  sums  ■^''''>  1874. 
secured  by  the  mortgage,  to  conveyor  (in  the  case  of  copyholds)  surrender 
the  mortgaged  estate,  whether  the  mortgage  were  in  form  an  assurance 
subject  to  redemption  or  an  assurance  upon  trust. 

That  this  section  was  confined  to  payment  off  and  reconveyance,  and  did 
not  apply  to  the  transfer  of  a  mortgage,  see  Brook's  Mortgage,  25  W.  R. 
841 ;  Re  Spradbery's  Mortgage,  14  Ch.  D.  514  ;  and  that  it  did  not  enable 
the  legal  pers.  represve  of  a  deceased  mortgagee  to  convey  (ho  land  upon  a 
sale  under  the  power  in  the  mortgage,  see  Re  White's  Mortgage,  51  L.  J.  Ch. 
856  ;  29  W.  R.  820. 

By  the  Conveyancing  Act,  1881  (44  &  45  V.  e.  41),  s.  30,  sect.  4  of  the  Conveyancing 
Vendor  and  Purchaser  Act,  1874,  is  repealed,  and  it  is  enacted  that  "  where  Act,  1881, 
an  estate  or  interest  of  inheritance,  or  limited  to  the  heir  as  special  occupant,  s.  30. 
in  any  tenements  or  hereditaments,  corporeal  or  incorporeal,  is  vested  on  any 
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trust  or  by  way  of  mortgage,  in  any  person  solely,  the  same  shall,  on  his 
death,  notwithstanding  any  testamentary  disposition,  devolve  to  and  become 
vested  in  his  pers.  represves  or  represve  from  time  to  time  in  like  manner  as 
if  the  same  were  a  chattel  real  vested  in  them  or  him  ;  and  accordingly  all 
the  like  powers,  for  one  only  of  several  joint  pers.  represves,  and  for  all  the 
pers.  represves  together,  to  dispose  of  and  otherwise  deal  with  the  same, 
shall  belong  to  the  deceased's  pers.  represves  or  represve  from  time  to  time, 
with  all  the  like  incidents,  but  subject  to  all  the  like  rights,  equities  and 
obligations,  as  if  the  same  were  a  chattel  real  vesting  in  them  or  him,  and, 
for  the  purposes  of  this  section,  the  pers.  represves,  for  the  time  being,  of 
the  deceased  shall  be  deemed  in  law  his  heirs  and  assigns,  within  the 
meaning  of  all  trusts  and  powers." 
Land  Trans-  And  by  the  Land  Transfer  Act,  1897  (60  &  61  V.  o.  65),  s.  1,  sub-s.  1, 
fer  Act,  1897,  where  real  estate  is  vested  in  any  person  without  a  right  in  any  other  person 
s.  1,  sub-s.  1.  to  take  by  survivorship,  it  shall,  on  his  death,  notTOthstanding  any  testa- 
mentary disposition,  devolve  to  and  become  vested  in  his  pers.  represves  or 
represve  from  time  to  time  as  if  it  were  a  chattel  real  vesting  in  them  or  him. 
As  to  the  effect  of  this  enactment,  see  Brickdale,  253. 

By  sub-sect.  4,  the  expression  "  real  estate  "  in  this  part  of  this  Act  is  not 
to  be  deemed  to  include  land  of  copyhold  tenure  or  customary  freehold  in 
any  case  in  which  an  admission  or  any  act  by  the  lord  of  the  manor  is 
necessary  to  perfect  the  title  of  a  purchaser  from  the  customary  tenant.  As 
to  the  effect  of  this  enactment,  see  In  re  Somerville  <fc  Turner's  Contract, 
[1903]  2  Ch.  583,  which  decided  that  equitable  interests  in  copyholds  were 
not  within  the  sub-section  and  therefore  devolved  on  the  legal  pers. 
represve  as  if  they  were  chattels  real. 
Represve  Where  the  Deft  died  pending  the  period  of  redemption  without  a  legal 

appointed  by  pers.  represve,  the  Court  appointed  a  represve  under  0.  xvi,  6  :   Neal  v. 
Court.  Barrett,  1887,  W.  N.  88  ;  but  an  order  under  0.  xvi,  9,  appointing  two  of  a 

large  class  interested  in  the  equity  of  redemption  to  defend  on  behalf  of  the 
rest,  did  not  enable  the  Court  to  give  judgment  for  foreclosure  in  their 
absence:  Griffith  r.  Pound,  4:5  Ch.  D.  55S  ;  59  L.  J.  Ch.  522  ;  hut  see  Fair- 
field Shipbuilding  Co.  v.  -London,  <Sic.  Co.,  1895,W.  N.  64,  holding  that  where 
a  debenture  holder  was  sued  in  a  represve  capacity  an  order  should  be 
obtained  under  the  rule  authorizing  him  to  defend  in  that  capacity,  and  the 
record  should  bear  the  words  "  authorized  by  order  dated  &c.  to  defend  on 
behalf  of  himself  and  all  other  the  debenture  holders  "  ;  and  as  to  form  of 
service  of  notice  of  judgment  in  a  debenture  holder's  action,  see  Dan.  1176  ; 
D.  C.  F.  783. 
Trustees.  Under  the  Chancery  Procedure  Act,  1852  (15  &  16  V.  c.  86),  s.  42  (9),  it 

was  held  that  where  the  mortgaged  estate  was  in  settlement  the  trustees  did 
not  absolutely  represent  their  cs.  q.  t.  in  a  foreclosure  suit :  see  Morg.  475, 
and  cases  there  cited.  In  extension  of  the  former  rule,  it  is  provided  (0. 
XVI,  8)  that  trustees,  &c.  may  sue  and  be  sued  on  behalf  of  or  as  representing 
the  property  or  estate  of  which  they  are  trustees  &c.,  without  joining  any 
of  the  parties  beneficially  interested,  and  shall  be  considered  as  repre- 
senting such  parties  in  the  action,  with  power  to  the  Court  or  a  Judge  at 
any  stage  to  order  any  of  such  persons  to  be  made  parties  either  in  addition 
to  or  in  lieu  of  the  previously  existing  parties  thereto. 
In  foreclosure  Devisees  in  trust  of  the  equity  of  redemption  being  also  the  exors  of  the 
action.  mortgagor,  from  having  in  their  hands  all  the  funds  applicable  for  redemp- 

tion, sufficiently  represented  the  c.  q.  t.  in  an  action  for  foreclosure  or  sale : 
Hanman  v.  Riley,  9  Ha.  xl. ;  Sale  v.  Kitson,  3  D.  M.  &  G.  119  ;  Mills  v. 
Jennings,  13  Ch.  D.  639,  649,  C.  A.  ;  S.  C,  6  App.  Ca.  693  ;  Ee  Mitchell, 
Wavell  V.  M.,  1892,  W.  N.  11 ;  65  L.  T.  851  ;  Be  Booth  and  Kettleiodl,  62 
L.  J.  Ch.  40 ;  1892,  W.  N.  156  ;  67  L.  T.  550 ;  and  the  surviving  trustee 
and  exor,  being  also  tenant  for  life,  sufficiently  represents  the  remaindermen 
in  such  a  suit :  Marriott  v.  Kirkham,  3  Giff.  536.  A  mere  trustee  of  mort- 
gage money,  who  has  become  bankrupt,  does  not  sufficiently  represent  his 
c.  q.  t.  as  Deft  in  a  foreclosure  action ;  and  qucere  whether  in  general  even  a 
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solvent  trustee  does  so :  Francis  v.  Harrison,  43  Ch.  D.  183  ;  but  a  trustee 
sufficiently  represents  the  cs.  q.  t.  for  the  purpose  of  taking  the  accounts 
as  against  the  mortgagees :    Wavell  v.  Mitchell,  64  L.  T.  560. 

Since  the  Land  Transfer  Act,  1897,  s.  1,  the  Court  can  make  a  foreclosure 
decree  in  the  presence  of  the  legal  personal  represve  only  :  Re  Harrowby, 
1902,  W.  N.  137. 

Tnistees  of  a  creditor's  deed  sufficiently  represent  all  the  creditors  in  a 
foreclosure  suit ;  Morley  v.  Morley,  25  Beav.  253  ;  but  not  judgment 
creditors  who  have  not  acceded  to  the  deed  :  Knight  v.  Pocock,  24  Beav. 
436  ;  and  before  the  Chancery  Procedure  Act,  1852  (15  &  16  V.  o.  86), 
judgment  creditors  who  had  executed  the  deed  were  necessary  parties : 
Thomas  v.  Dunning,  5  D.  &  S.  618  ;  and  where  there  are  several  debenture 
holders  all  must  be  joined :  Griffith  v.  Pound,  59  L.  J.  Ch.  522  ;  1890, 
W.  N.  99. 

A  trustee  of  the  equity  of  redemption,  upon  trust  to  pay  off  the  mort- 
gage and  hold  the  surplus  for  the  mortgagor,  is  a  mere  agent  of  the  mort- 
gagor, and  not  a  necessary  party  to  a  foreclosure  suit :  Slade  v.  Bigg,  3 
Hare,  35. 

In  a  redemption  action,  bare  trustees  of  the  equity  of  redemption  In  rederap- 
sufficiently  represented  the  trust  estate,  without  the  bensficiaries,  under  tion  action. 
O.  XVI,  7, 1875  :  Mills  v.  Jennings,  13  Ch.  D.  639,  C.  A.  ;  ,S.  C,  6  App.  Ca. 
698,  H.  L. 

Where,  however,  the  devisees  in  trust  had  disclaimed,  and  the  infant  heir 
of  the  mortgagor  was  alone  before  the  Court,  the  persons  beneficially  inte- 
rested in  the  equity  of  redemption  were  not  dispensed  with :  Young  v. 
Ward,  10  Ha.  Iviii. 

Where  the  mortgage  comprised  both  realty  and  personalty,  and  the 
executrix  brought  an  action  for  redemption,  though  the  heir,  if  known, 
ought  to  have  been  made  a  party,  the  Court  would  not,  under  the  circum- 
stances, delay  giving  judgment  until  he  wag  ascertained  and  joined :  Hall 
V.  Heward,  32  Ch.  D.  430,  C.  A. 

PEESONS    ENTITLED   TO   REDEEM. 

As  a  general  rule,  the  mortgagor  and  all  persons  having  any  interest  in 
the  equity  of  redemption  may  redeem,  as  in  the  following  instances : — 

Assignees  of  the  mortgagor,  including  his  incumbrancers  subsequent  to  Assignees, 
the  mortgage :   see  Tomlinson  v.  Gregg,  15  W.  R.  51,  and  cases  collected 
Fish.  Mort.  s.  1666. 

Creditors  (other  than  judgment  creditors)  who  have  acquired  an  interest  Creditors. 
in  the  equity  of  redemption,  as  by  obtaining  a  judgment  for  sale  in  a 
creditor's  suit,  may  sue  for  redemption :  Christian  v.  Field,  2  Ha.  177  ; 
but  as  a  rule,  though  the  estate,  when  redeemed,  will  be  applicable  for  their 
benefit,  simple  contract  creditors,  cs.  q.  /.,  and  legatees  must  sue  by  their 
trustees  and  exors :  Troughton  v.  Binks,  6  Ves.  573  ;  Mills  v.  Jennings,  13 
Ch.  D.  639,  C.  A.  ;  and  creditors  of  a  bankrupt  mortgagor  by  their  trustee 
in  bankruptcy  :  see  Heath  v.  Chadwick,  2  Ph.  649  ;  Yewens  v.  Robinson, 
11  Sim.  105. 

The  Crown  might  redeem  where  the  mortgagor's  interest  had  become  Cro^vn. 
forfeited  by  conviction  or  attainder  :  A.O.v.  Crofts,  4  Bro.  P.  C.  136  ;  and 
see  Hancock  v.  A.  G.,  12  W.  R.  569  ;  33  L.  J.  Ch.  161 ;  10  Jur.  N.  S.  537  ; 
10  L.  T.  222  ;  Sutton  v.  Smith,  10  Jur.  N.  S.  557,  n.,  for  the  practice  in 
foreclosure  actions,  where  the  mortgagor  of  freeholds  or  leaseholds  has 
been  convicted  of  felony.  If  the  mortgagor's  interest  has  escheated  for 
want  of  heirs,  the  Crown  or  lord  may  redeem  a  term  created  by  the  mort- 
gagor in  right  of  the  escheated  reversion :  F.  Downe  v.  Morris,  3  Ha.  394  ; 
secus,  before  47  &  48  V.  c.  71,  s.  4,  if  the  mortgage  were  in  fee,  in  which  case 
the  mortgagee  held  discharged  of  all  equity  of  redemption :  Beale  v. 
Symonda,  16  Beav.  506  ;  but  under  that  Act  the  mortgagee's  interest  will 
now  escheat.    See  "Forfeiture  and  ISsoheat,"  sup.  p.  1840. 
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Holders  of  debentures  entitled  in  equity  to  a  charge  by  way  of  "  floating 
security "  on  the  property  of  a  company  are  necessary  parties  to  a 
foreclosure  action :  Wallace,  v.  Ever  shed,  [1899]  1  Ch.  891 ;  and  see 
Re  Continental  Oxygen  Co.,  sup.  p.  1858,  and  Griffith  v.  Pound,  sup. 
p.  1860. 

A  woman  married  before  1834,  by  concurring  in  her  husband's  mortgage, 
and  thus  changing  his  legal  into  an  equitable  estate,  to  which,  before  the 
Dower  Act,  1833,  dower  did  not  attach,  has  no  right  of  redemption  in 
respect  of  her  dower :  Dawson  v.  Whitehaven  Bank,  6  Ch.  D.  218,  C.  A. 
(reversing  4  Ch.  D.  639,  and  discussing  at  length  the  authorities) ;  nor  can 
she  redeem  land  mortgaged  in  fee  before  her  marriage :  Dixon  v.  Saville, 
1  Bro.  C.  C.  326  ;  but  where  the  dowress  joined  with  her  son,  the  owner  in 
tee,  in  executing  a  mortgage  discharged  from  her  dower,  she  was  held  to 
have  released  her  right  only  for  the  purposes  of  the  mortgage :  Meek  v. 
Chamberlain,  8  Q.  B.  D.  31. 

If  married  since  1834,  being  by  the  Dower  Act  entitled  to  dower  out  of 
equitable  estates,  she  may,  unless  barred  of  her  dower,  redeem  her  husband's 
mortgage  in  fee  :   see  Msh.  Mort.  s.  1438. 

The  guardians  of  the  mortgagor's  infant  heir  may  without  the  direction 
of  the  Court  apply  the  rents  in  redeeming  a  mortgage :  Palmes  v.  Dauby, 
Prec.  Ch.  137  ;  and  the  committees  of  a  lunatic  may  also,  with  leave  of 
the  Court,  apply  the  lunatic's  personal  estate  for  the  purpose :  Exp.  Grim- 
stone,  Amb.  706  ;  and  see  Lunacy  Act,  1890  (53  V.  c.  5),  s.  1 17  (1) ;  Simpson 
on  Infants,  311. 

The  heir,  or  customary  heir,  may  redeem  :  see  Lloyd  v.  Waite,  1  Ph.  61  ; 
Pym  V.  Bowreman,  3  Swan.  241,  n.  ;  and  if  the  land  be  gavelkind  or 
borough  English,  the  heir  special :  Fawcett  v.  Lowther,  2  Vez.  304.  As  to 
the  right  of  the  heir,  and  not  of  the  legal  pers.  represve,  to  redeem,  see 
Gatley  v.  Sampson,  33  Beav.  551 ;  but  see  now  the  Land  Transfer  Act, 
1897,  s.  1,  sub-ss.  1,  4,  sup.  p.  1860. 

A  joint  tenant  or  tenant  in  common  of  the  equity  of  redemption  may 
redeem,  but  must  redeem  the  whole :  Wynne  v.  Styan,  2  Ph.  306  ;  Waugh 
V.  Land,  G.  Coop.  130 ;  and  see  Hall  v.  Heward,  32  Ch.  D.  430,  C.  A.,  inf. 
p.  1863. 

A  jointress  may  redeem :  Howard  v.  Harris,  1  Ver.  33,  190 ;  Smithett  v. 
Heslceth,  44  Ch.  D.  161  (q.  v.,  as  to  form  of  judgment  where  there  were 
mortgages  paramount  and  subsequent) ;  and  see  Hambro'  v.  H.,  [1894]  2 
Ch.  564. 

Judgment  creditors  who  under  the  Judgments  Act,  1864  (27  &  28  V.  c. 
112),  or  the  Land  Charges  Act,  1900  {v.  inf.  p.  2002),  have  acquired  an 
interest  in  the  land,  may  redeem :  Mildred  v.  Austen,  8  Eq.  220 ;  Beckett 
V.  Buckley,  17  Eq.  435  ;  and  see  Hatton  v.  Haywood,  9  Ch.  229  ;  Wells  v. 
Kilpin,  18  Eq.  298 ;  Re  Harrison  and  Bottomley,  [1899]  1  Ch.  465,  C.  A. ; 
but  until  they  have  issued  execution  they  are  not  necessary  parties  to  a 
foreclosure  action,  and  have  not  acquired  the  right  to  redeem :  E.  Cork  v. 
Russell,  13  Eq.  210  ;  Re  Bailey's  Trusts,  17  W.  B.  393. 

And  see  Neate  v.  D.  Marlborough,  3  My.  &  C.  407  ;  Sfonehewer  v.  Thomp- 
son, 2  Atk.  440  ;  et  sup.  p.  1858. 

Formerly  if  the  legal  personal  representative  had  no  beneficial  interest 
he  could  not,  in  the  absence  of  the  heir-at-law  or  devisee,  maintain  a 
redemption  suit :  Fray  v.  Drew,  13  W.  R.  367.  '  So  also  if  the  mortgage 
were  for  a  term,  the  legal  pers.  represve  of  the  mortgagor  who  was  seised 
in  fee  was  not  entitled  to  redeem :  Catley  v.  Sampson,  33  Beav.  551 ;  and 
conversely  ought  not  to  have  been  a  party  to  a  foreclosure  suit :  Bradshaw 
V.  Outram,  13  Ves.  234 ;  but  see  now  the  Land  Transfer  Act,  1897,  s.  1, 
sub-ss.  1,  4,  sup.  p.  1860. 

If  legacies  are  charged  on  the  mortgaged  estate  the  legatees  are  necessary 
parties  to  a  redemption  suit :  Baichelor  v.  Middleton,  0  Ha.  75,  78  ;  though 
they  cannot  themselves  sue  for  redemption  without  their  trustee  or  exor  : 
Troughton  v.  Binhs,  6  Ves.  573. 
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A  person  who  has  a  partial  interest  only  in  the  equity  of  redemption  is  Persons 
entitled  to  redeem,  but  the  reconveyance  to  him  will  be  subject  to  the  partially 
equity  of  redemption  in  the  other  persons  interested :   Pearce  v.  Morris,  interested. 
5  Ch.  227  ;  EUsha  v.  E.,  Form  3,  inf.  p.  2007  ;   Wichs  v.  Scrivens,  IJ.  &  H. 
215 ;  Hall  v.  Heward,  32  Ch.  D.  430, 0.  A. ;  Magnus  v.  Queensland  National 
Bank,  36  Ch.  D.  25  ;  37  Ch.  D.  466,  C.  A. ;  but  the  owner  of  the  equity  of 
redemption  of  part  of  the  estate  is  not  entitled  or  compellable  to  separately 
redeem  his  part,  but  only  to  redeem  the  whole  subject  to  the  equities  of 
the  other  persons  interested,  and  with  his  remedy  over  for  contribution 
against  the  other  part  owners :   Ohohnondelep  v.  Clinton,  2  J.  &  W.  134  ; 
Hall  v.  Heward,  32  Ch.  D.  430,  C.  A. ;   and  see  Thomeycroft  v.  Crockett,  2 
H.  L.  0.  239  ;  and  Spence,  vol.  ii.  p.  666  ;  et  sup.  p.  1859. 

Kemaindermen  cannot  redeem  without  the  consent  of  the  owner  of  the  Remainder- 
limited  estate  or  his  mortgagee :  Prout  v.  Cock,  [1896]  2  Ch.  808 ;  Ravald  v.  men. 
Russell,  Younge,  9. 

Sequestrators  may  redeem  :   see  Fawcet  v.  Fothergill,  1  Dick.  19 ;   Jones  Sequeslra- 
v.  Meredith,  Bunb.  347.  tors. 

Subsequent  mortgagees  may  redeem  prior  mortgagees,  but  must  bring  Subsequent 
the  mortgagor  before  the  Court  in  order  to  foreclose  him :  Ramsbottom  v.  mortgagees, 
Willis,  5  L.  J.  Ch.  92  ;  King  v.  Smith,  1  Coll.  555  ;  Rhodes  v.  Buckland,  16 
Beav.  212. 

Sureties  for  payment  of  the  mortgage  debt  or  interest  may  redeem :  Sureties. 
Oreen  v.  Wynn,  4  Ch.  204  ;  Pearl  v.  Deacon,  24  Beav.  180  ;  but,  like  the 
mortgagor,  can  only  do  so  subject  to  the  right  of  the  mortgagee  to  tack  : 
Farebrother  v.  Woodhouse,  23  Beav.  18. 

Tenant  by  the  curtesy  may  redeem  :   Jones  v.  Meredith,  Bunb.  346.         Tenant  by 
Tenant  for  life  is  entitled  to  redeem  in  preference  to  those  entitled  in  the  curtesy, 
remainder,  but  he  cannot  compel  those  in  remainder  to  redeem  him :  Tenant  for 
Riley  v.  Crotjdon,  2  Dr.  &  Sm.  293 ;   Pawley  v.  Colyer,  16  W.  R.  114 ;   life. 
Raffety  v.  King,  1  Keen,  618.     If  the  mortgaged  property  is  settled,  the 
tenant  for  life  redeeming  must  hold  the  equity  of  redemption  subject  to 
the  trusts  of  the  settlement :    Wicks  v.  Scrivens,  1  J.  &  H.  215  ;  Aynsley 
V.  Reed,  1  Dick.  249  ;  and  see  the  decree  in  Pawley  v.  Colyer,  3  D.  J.  &  S. 
676,  695,  inf.  p.  2006. 

Tenant  for  years  claiming  under  agreement  for  lease  by  the  mortgagor  Tenant  for 
made  after  the  mortgage,  the  mortgagee  having  refused  to  adopt  the  agree-  years. 
ment,  may  redeem  :   Tarn  v.  Turner,  39  Ch.  D.  456,  C.  A. 

Tenant  in  tail  who  has  joined  with  tenant  for  life  in  mortgaging  may  Tenant  in 
redeem  :  Playford  v.  P.,  4  Ha.  546.  tail. 

Upon  the  bankruptcy  or  liquidation  of  a  mortgagor,  his  trustee,  and  not  Trustee  in 
the  bankrupt  himself,  is  entitled  to  redeem :    Fish.  Mort.  s.  1456.     But  bankruptcy, 
after  full  satisfaction  of  his  creditors  the  bankrupt  or  insolvent  mortgagor 
may  himself  sue  to  redeem  :    Wearing  v.  Ellis,  6  D.  M.  &  G.  596  ;  Preston 
v.  Wilson,  5  Ha.  185. 

The  trustees  of  a  creditor's  deed  made  by  the  mortgagor  may  also  re- 
deem :  Smith  v.  Baker,  1  Y.  &  C.  0.  223,  230. 

Persons  claiming  under  the  mortgagor  by  a  voluntary  deed  may  redeem  Volunteers. 
{Howard  v.  Harris,  1  Ver.  193),  though  such  deed  be  void  as  against  the 
mortgagee :  Rand  v.  Cartwright,  1  Ch.  Ca.  59. 

RECONVEYANCE. 

By  the  Conveyancing  Act,  1881  (44  &  45  V.  c.  41),  s.  15,  "  where  a  mort- 
gagor is  entitled  to  redeem,  he  shall,  by  virtue  of  this  Act,  have  power  to 
require  the  mortgagee,  instead  of  reconveying,  and  on  the  terms  on  which 
he  would  be  bound  to  reconvey,  to  assign  the  mortgage  debt,  and  convey 
the  mortgage  property  to  any  third  person,  as  the  mortgagor  directs ;  and 
the  mortgagee  shall,  by  virtue  of  this  Act,  be  bound  to  assign  and  convey 
accordingly."  The  section  does  not  apply  in  the  case  of  a  mortgagee  being 
or  having  been  in  possession,  but  is  to  have  effect  notwithstanding  any 
stipulation  to  the  contrary. 
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A  mortgagor  could  not  avail  himself  of  this  section  where  before  the  Act 
he  could  not  have  required  a  reconveyance,  e.g.,  upon  paying  off  first 
mortgagee  who  had  notice  of  a  puisne  incumbrancer  :  Teevan  v.  Smith,  20 
Ch.  D.  724,  C.  A.  ;  but  by  the  Conveyancing  Act,  1882  (45  &  46  V.  c.  39), 
s.  12,  the  right  given  to  the  mortgagor  by  sect.  15  of  the  previous  Act  is  to 
belong  to  and  be  capable  of  being  enforced  by  each  incumbrancer  ;  or  by 
the  mortgagor,  notwithstanding  any  intermediate  incumbrance,  but  requisi- 
tions of  incumbrancers  or  the  mortgagor  are  to  prevail  according  to  their 
priorities. 

As  mortgage  by  sect.  2  includes  any  "  charge  "  the  right  to  require  a 
transfer  on  payment  of  the  debt  due  from  him  extends  to  a  holder  of  shares 
in  a  CO.  which  are  subject  to  a  first  and  paramount  lien  for  the  debt : 
Everett  v.  Automatic  Weighing  Co.,  [1892]  3  Ch.  506  ;  62  L.  J.  Ch.  241. 

As  to  costs  of  reconveyance,  v.  inf.  p.  1880. 

The  form  of  the  reconveyance  must  depend  on  the  intention  to  be  collected 
from  the  mortgage :  Plomley  v.  Fenton,  14  App.  Ca.  61,  66,  where  upon 
the  construction  of  the  proviso  for  redemption  the  proper  reconveyance  was 
of  the  estates  as  originally  created  by  the  will  under  which  the  mortgagors 
were  entitled,  and  not  as  altered  for  the  purposes  of  the  mortgage. 

A  tenant  for  life  who  has  failed  to  keep  down  the  interest,  and  has  ob- 
tained an  order  permitting  him  to  redeem,  is  not  entitled  to  require  the 
mortgagee  to  transfer  to  a  third  person  :  Alderson  v.  Elgey,  26  Ch.  D.  567. 

TEUSTBB   ACT,    1893,   SS.    28,   29 — VESTING   OBDEB   ON  RECONVEYANCE. 

For  the  provisions  of  sects.  28,  29  of  the  Trustee  Act,  1893  (66  &  67  V.  c. 
53),  relative  to  vesting  orders  in  place  of  conveyance  by  infant  mortgagee, 
and  in  place  of  conveyance  by  heir  or  devisee  of  heir  &c.,  or  pers.  represve 
of  mortgagee,  v.  sup.  p.  1209. 

FOBBCLOStrRE   AND   REDEMPTION    OE   COPYHOLD. 

Mortgages  of  copyholds  are  usually  made  by  surrender,  which  is  entered 
on  the  court-rolls,  to  the  use  of  the  mortgagee,  subject  to  a  condition  that 
the  surrender  shall  be  void  upon  payment  of  the  money  on  the  day  fixed: 
Ksh.  Mort.  s.  40. 

When  the  copyhold  forms  part  of  the  security  only,  the  surrender  is 
usually  made  in  pursuance  of  a  covenant  to  surrender  contained  in  the 
accompanying  mortgage  of  freeholds  or  leaseholds  :   lb. 

If  the  mortgagor  has  not  himself  been  admitted,  he  wUl  be  decreed  to  pro- 
cure himself  to  be  admitted,  and  then  to  surrender  to  the  mortgagee: 
see  decree  in  Masters  v.  Braban,  M.  R.,  10  July,  1736,  B.  504 ;  1  Russ. 
560  n. 

AU  costs  relating  to  the  completion  of  the  surrender  must  be  paid  by  the 
mortgagor :  Pryce  v.  Bury,  2  Drew.  41 ;  18  Jur.  967. 

If  the  mortgagor  of  copyholds  refuse  to  surrender  them  pursuant  to  his 
covenant,  an  order  may  be  obtained  under  the  Trustee  Act,  1893,  s.  26, 
vesting  the  legal  estate  in  the  mortgagee,  subject  to  the  proviso  for  redemp- 
tion :  Crowe's  Mortgage,  L.  R.  13  Eq.  26  ;  41  L.  J.  Ch.  32  ;  and  so  in  the 
case  of  a  contract  by  a  vendor  to  surrender  copyholds  to  a  purchaser,  and 
his  death  before  surrender  :  see  Re  Cuming,  5  Ch.  73. 

Until  the  admittance  of  the  mortgagee  or  surrenderee  the  mortgagor 
remains  tenant  upon  the  court-roUs,  and  liable  to  the  lord  for  services  and 
for  the  purposes  of  forfeiture :  Doe  v.  Wroot,  5  East,  132 ;  Minton  v. 
Kirwood,  1  Eq.  449  ;  and  see  Kenebel  v.  Scrafton,  8  Ves.  30 ;  WainewrigM 
Y.  Elwell,  1  Madd.  627. 

If  the  mortgagee  of  copyholds  has  been  admitted,  there  must  be  a  re- 
surrender,  and  fresh  admittance  of  the  mortgagor  when  the  mortgage  is 
paid  off. 
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But  if,  as  is  the  more  usual  course,  the  mortgagee  has  not  been  admitted, 
the  practice  is  for  the  mortgagee  on  payment  of  the  money  to  give  a 
warrant  to  the  steward  to  vacate  the  surrender,  and  the  steward's  entry  on 
the  court-rolls  of  the  payment  will  be  sufficient.  If  the  money  be  paid  on 
the  day  named  in  the  surrender,  the  surrender  is  at  an  end :  Fisher,  s.  41 ; 
Coote,  157  et  seq. ;  Prid.  Conv.  714. 

RIGHTS  OF  MORTGAGEE  AND  MORTGAGOR  AS  AFFECTED  BY  THE  STATUTES 
OF   LIMITATION — ^PRINCIPAL. 

The  time  within  which  an  action  could  be  brought  to  recover  the  money  Real  Pro- 
secured  by  mortgage  was,  by  the  Real  Property  Limitation  Act,  1833  (3  &  4  perty  Limita- 
W.  IV.  c.  27),  s.  40,  limited  to  20  years  (see  also  the  Civil  Procedure  Act,  tion  Act, 
1833  (3  &  4  W.  IV.  c.  42),  ss.  3,  4,  vnth  respect  to  the  period  of  limitations  l^^^- 
to  actions  of  covenant  or  debt  upon  any  bond  or  other  specialty),  but  by  the 
Real  Property  Limitation  Act,  1874  (37  &  38  V.  o.  57),  the  period  of  twelve 
years  was  on  and  after  the  1st  January,  1879,  substituted  for  that  of  twenty 
years. 

The  right  to  bring  a  foreclosure  action,  whether  the  mortgage  be  legal  or 
equitable,  was  held  to  be  a  remedy  for  the  recovery  of  the  land  (or  equity 
of  redemption)  within  3  &  4  W.  IV.  c.  27,  ss.  2,  24,  and  1  V.  o.  28,  and  as 
such  to  be  distinct  from  a  proceeding  for  recovery  of  the  money  secured 
by  mortgage  under  sect.  40 :  Wrixon  v.  Vize,  3  Dr.  &  War.  104  ;  Sugd. 
R.  P.  St.  121  (questioning  Dearman  v.  Wyche,  9  Sim.  570 ;  Du  Vigier  v. 
Lee,  2  Ha.  326) ;  Harlock  v.  Ashherry,  18  Ch.  D.  229  ;  19  Ch.  D.  539,  C.  A. 

Sect.  8  of  the  Real  Property  Limitation  Act,  1874,  is  to  be  read  as  a  new  Real  Pro- 
and  independent  enactment,  and  not  as  merely  replacing  sect.  40  of  3  &  4  perty  Limita- 
W.  IV.  c.  27,  and,  therefore,  after  the  expiration  of  the  time  limited  by  the  tion  Act, 
Act  of  1874,  viz.,  "  twelve  years  next  after  a  present  right  to  receive  "  the  1874. 
mortgage  money  "  shaU  have  accrued  to  some  person  capable  of  giving  a 
discharge  for  or  release  of  the  same,"  the  remedy  of  the  mortgagee  under 
the  covenant  for  payment  of  principal  and  interest  is  barred  as  well  as  his 
right  to  recover  the  land :   Sutton  v.  S.,  22  Ch.  D.  511,  C.  A. ;   and  so  in 
the  case  of  a  collateral  bond  given  by  the  mortgagor  as  security  for  the  mort- 
gage debt :   Fearnside  v.  Flint,  22  Ch.  D.  579  ;  but  whether  the  section  is 
applicable  to  an  action  against  a  surety,  or  to  a  personal  action,  unless 
brought  against  the  mortgagor  or  his  represves,  qucere  :  Re  Frisby,  Allison 
V.  F.,  43  Ch.  D.  106,  C.  A. 

A  mortgage  of  a  reversionary  share  of  proceeds  of  real  estate  devised  on 
trust  for  sale  is  a  charge  upon  land  within  the  meaning  of  s.  8  of  the  Real 
Property  Limitation  Act,  1874 :  Kirkland  v.  Peatfleld,  [1903]  1  K.  B. 
756,  and  compare  Re  Hazeldine's  Trusts,  [1908]  1  Ch.  34. 

In  Charter  v.  Watson,  [1899]  1  Ch.  175,  it  was  held  that  where  land  and  a 
life  policy  are  included  in  one  mortgage  for  one  sum,  subject  to  one  proviso 
for  redemption,  if  the  mortgagor's  right  to  redeem  the  land  has  become 
barred  by  the  lapse  of  twelve  years  under  sect.  7  of  the  Real  Property 
Limitation  Act,  1874,  his  right  to  redeem  the  policy  is  also  barred  in 
equity. 

Where  a  simple  contract  debt  is  charged  on  land  the  period  of  limitation 
is  six  years,  not  twelve  :  Barnes  v.  Olenton,  [1899]  1  Q.  B.  885. 

In  the  case  of  a  joint  and  several  covenant  by  mortgagor  and  surety  for 
payment  on  demand,  the  statute  does  not  run  in  favour  of  the  surety  untU 
demand  made:  Re  Brown,  B.  v.  B.,  [1893]  2  Ch.  300. 

Sect.  8  includes  actions  for  the  recovery  of  money  secured  by  any  "  judg- 
ment," which  expression  refers  to  judgments  generally,  and  is  not  confined 
to  such  as  charge  the  land :  Jay  v.  Johnstone,  [1893]  1  Q.  B.  25  ;  Hehhle- 
thwaite  v.  Peever,  [1892]  1  Q.  B.  124  ;  Taylor  v.  Hollard,  [1902]  1  K.  B.  676. 

Where  a  testator  gave  a  legacy,  not  payable  out  of  his  personal  estate,  but 
charged  exclusively  on  a  contingent  reversion  in  land,  the  remedy  under  the 
testamentary  charge  being  sale  and  not  foreclosure,  sect.  8  applied,  and  time 
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ran  from  the  date  when  the  legacy  was  first  payable,  and  not  when  the  re- 
version fell  into  possession :  Ee  Owen,  [1894]  3  Ch.  220. 

A  mortgagee,  by  bringing  an  action  for  foreclosure,  prevents  the  Statute 
of  Limitations  from  running  to  defeat  his  right  to  recover  the  land,  and  on 
obtaining  judgment  for  foreclosure  acquires  a  new  title,  namely,  that  of 
absolute  owner,  whereon  a  new  right  of  action  accrues  to  him :  Pugh  v. 
Heath,  7  App.  Ca.  235  ;  affirming  8.0. ,6  Q.  B.  D.  345,  C.  A. ;  nom.  Heath  v. 
Pugh. 

A  conveyance  of  land  to  trustees  for  a  term  of  years  upon  trust  to  raise 
specific  sums  of  money  is  an  express  trust  within  sect.  10  of  the  Real 
Property  Limitation  Act,  1874  (37  &  38  V.  c.  57).  Where  land  is  conveyed 
to  trustees  for  a  term  of  years  upon  trust  to  raise  two  sums  of  money,  the 
fact  that  they  are  entitled  to  enter  and  raise  one  of  these  sums  does  not 
preserve  the  right  to  raise  the  other  if  otherwise  barred  by  the  statute : 
Williams  v.  W.,  Be  Hartley,  Williams  v.  Jmes,  [1900]  1  Ch.  152. 

Improvement  expenses  under  sect.  257  of  the  Public  Health  Act,  1875, 
become  a  charge  on  the  land  upon  completion  of  the  works,  when  "  the 
present  right  to  receive,"  within  sect.  8  of  37  &  38  V.  c.  57,  first  accrues, 
and  the  twelve  years,  therefore,  begin  to  run  from  that  time,  and  not  from 
the  date  of  apportionment  among  the  frontages  :  Hornsey  Local  Board  v. 
Monarch  Bldg.  Soc,  24  Q.  B.  D.  1,  C.  A. 

Where  the  interest  is  reversionary,  time  does  not  begin  to  run,  for  the 
purpose  of  barring  a  foreclosure  action,  until  the  interest  vests  in  possession ; 
Hugill  V.  Wilkinson,  38  Ch.  D.  480  ;  Be  Hancock,  H.  v.  Berrey,  1888,  W.  N. 
138  ;  57  L.  J.  Ch.  793  ;  59  L.  T.  197  ;  36  W.  R.  710  ;  Hornsey  Local  Board 
V.  Monarch,  Bldg.  Sac,  24  Q.  B.  D.  1,  C.  A. ;  and  see  Be  Owen,  [1894]  3  Ch. 
220,  where  remedy  is  sale  and  not  foreclosure,  and  cf.  Kirkland-v.  Peatfield, 
[1903]  1  K.  B.  756. 

When  a  mortgage  debt  is  paid  oil,  the  mortgagor  becomes  tenant  at  will 
to  the  mortgagee,  and  one  year  thereafter  time  begins  to  run,  so  that  in 
tliirteen  years  the  legal  estate  of  the  mortgagee  is  extinguished  :  Be  Sands 
to  Thompson,  22  Ch.  D.  614. 

Possession  of  part  of  the  property  by  the  mortgagor  does  not,  since  3  &  4 
W.  IV.  c.  27,  s.  28,  as  formerly  (Bakestraw  v.  Bowyer,  Sel.  Cas.  Ch.  55), 
prevent  time  from  running  in  favour  of  the  mortgagee  as  to  the  rest : 
Kinsman  v.  Bouse,  17  Ch.  D.  104. 

For  the  statute  to  run  there  must  be  both  absence  of  possession  by  the 
person  who  has  the  right  and  actual  possession  by  anotlaer,  whether  adverse 
or  not :  Trustees,  dkc.  Go.  v.  Short,  13  App.  Ca.  793  ;  Smith  v.  Lloyd,  9  Ex. 
562. 

The  mortgagor's  right  to  redeem,  as  against  the  mortgagee  in  possession, 
is  governed  by  3  &  4  W.  IV.  c.  27,  s.  28,  repealed  as  from  the  1st  Jan.  1870, 
and  re-enacted,  with  the  substitution  of  twelve  for  twenty  years  as  the 
period  of  hmitation,  by  37  &  38  V.  c.  57,  s.  7  ;  but  there  being  no  statute  of 
limitations  appUcable  to  an  action  for  redemption,  a  mortgagor  coming  to 
redeem  must  pay  all  arrears  of  interest  (not  merely  for  six  years)  with 
principal  and  costs  from  the  date  of  the  mortgage :  Dingle  v.  Coppen, 
[1899]  1  Ch.  726  ;  see  Be  Lloyd,  [1903]  1  Ch.  385,  C.  A. 

An  action  to  redeem  not  being  "  to  recover  any  land  "  witliin  3  &  4 
W.  IV.  c.  27,  s.  16,  absence  beyond  seas  is  not  a  disabihty  as  between 
mortgagor  and  mortgagee :   Kinsman  v.  Bouse,  17  Ch.  D.  104. 

Under  each  of  tliese  statutes,  the  respective  limitation  of  twenty  and 
twelve  years  is  an  absolute  bar,  and  is  not  to  be  extended  by  any  disabihty 
on  the  part  of  the  mortgagor :  Kinsman  v.  Bouse,  17  Cli.  D.  104  (3  &  4 
W.  IV.  c.  27) ;  Forster  v.  Patterson,  17  Ch.  D.  132  (37  &  38  V.  c.  57) ;  and 
see  the  Mercantile  Law  Amendment  Act,  1856(19  &  20  V.  c.  97),  ss.  10, 11, 
with  regard  to  the  statutes  21  Jao.  I.  c.  16  and  4  Anne,  c.  16. 
Mortgage  of  There  being  no  statute  of  limitations  apphcable  to  foreclosure  of  a  mort- 
peraonalty.  g^gg  gf  personalty  (not  being  a  chattel  interest  in  land)  an  equitable  charge 
on  shares  can  be  enforced  although  the  personal  remedy  for  the  debt  is 
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barred  :  London  and  Midland  Bank  v.  Mitchell,  [1899]  2  Ch.  161 ;  and  so 
in  the  case  of  a  mortgage  of  an  equitable  reversionary  interest  in  personal 
estate,  on  the  interest  falling  into  possession :  iJe  Hancock,  H.  v.  Berrey, 
59  L.  T.  197  ;  Be  Lake,  63  L.  T.  416 ;  see  Jordan  v.  Young,  1878,  W.  N. 
229 ;  as  to  the  arrears  of  interest  recoverable  in  such  case,  see  Smith  v. 
Hill,  9  Ch.  D.  143  ;  Olarkson  v.  Henderson,  14  Ch.  D.  348 ;  Mdlersh  v. 
Brovm,  45  Ch.  D.  225. 

The  provision  in  sect.  34  of  3  &  4  W.  IV.  c.  27,  as  to  the  extinguishment  Extinguish- 
of  the  mortgagee's  title  applies  in  favour  of  a  mortgagor  in  possession,  ment  of  mort- 
although  a  prior  mortgage  has  been  in  existence  during  the  earUer  part  of  gagee's  title, 
the  statutory  period.     The  effect  is  to  vest  the  legal  estate  in  the  mortgagor, 
and  any  subsequent  mortgagee  from  him  acquires  the  right  to  rely  on  such 
extinguishment  of  title  in  support  of  his  own  claim :  Kibble  v.  Fairthorne, 
[1895]  1  Ch.  219  ;   and  where  the  right  of  the  owner  in  fee  has  become 
extinguished  under  the  statutes  3  &  4  W.  IV.  c.  27,  ss.  34, 42,  and  37  &  38  V. 
c.  57,  s.  1,  by  adverse  occupation  and  non-payment  of  rent,  the  right  to 
the  arrears  of  rent  is  also  extinguished :   Be  Jolly,  Oathercole  v.  Norjolle, 
[1900]  2  Ch.  616,  C.  A. 

Possession  of  the  mortgaged  property  by  a  prior  mortgagee  does  not 
suspend  the  running  of  the  period  of  limitation  against  the  subsequent 
mortgagee  :  Samuel  Johnson  and  Sons  v.  Brock,  [1907]  2  Ch.  533, 

An  owner  of  the  equity  of  redemption  whose  title  has  been  barred  by 
3  &  4  W.  IV.  c.  27,  s.  24,  does  not,  by  paying  off  the  mortgage,  become  a 
"  person«laiming  under  a  mortgage  of  land  "  within  the  meaning  of  the  Rea 
Property  Limitation  Act,  1837  (7  W.  IV.  and  1  V.  c.  28) :  Thornton  vl 
France,  [1897]  2  Q.  B.  143,  C.  A. ;  and  a  mortgagee  coming  in  under  a. 
mortgagor  as  against  whom  a  person  is  in  possession  adversely  and  the 
statute  has  begun  to  run,  does  not  acquire  a  new  right  of  entry :  S.  C. 
(considering  and  distinguisliing  Doe  v.  Massey,  17  Q.  B.  373). 

The  acknowledgment  under  sect.  28  of  3  &  4  W.  IV.  c.  27,  must  be  given  Aoknowledg- 
by  the  mortgagee,  or  some  person  claiming  through  him,  to  the  mortgagor  ment. 
(or  some  person  claiming  liis  estate),  or  to  the  agent  of  the  mortgagor ; 
and  accordingly  a  transfer  "  subject  to  the  existing  equity  of  redemption," 
to  which  the  mortgagor  was  not  a  party,  was  not  an  acknowledgment 
witliin  sect.  28 :  Batchelor  v.  Middleton,  6  Ha.  75 ;  Lucas  v.  Dennison, 
13  Sim.  584. 

And  whether,  in  any  case,  an  acknowledgment  of  the  title  of  the  mort- 
gagor, not  made  until  after  the  statutory  period  has  expired,  is  effectual, 
guoere  :  Markwickv.  Hardingham,  15  Ch.  D.  339,  C.  A. ;  Carson,  R.  P.  Stat. 
171,  180. 

A  security  in  the  form  of  a  trust  for  sale  is  a  mortgage  within  3  &  4 
W.  IV.  c.  27,  s.  28  :  Locking  v.  Parker,  8  Ch.  30  ;  Kirkwood  v.  Thompson, 
2  H.  &  M.  392  ;  2  D.  J.  &  S.  613 ;  Be  Alison,  Johnsonv.  Mounsey,  1 1  Ch.  D. 
284,  C.  A. ;  see  also  Chapman  v.  Corpe,  27  W.  R.  781 ;  41  L.  T.  22. 

An  acknowledgment  by  one  only  of  two  persons  jointly  interested  as  Acknowledg- 
trustees  in  a  mortgage  will  not  entitle  the  mortgagor  to  redeem  ;  he  must  ment  by  joint 
obtain  the  written  acknowledgment  of  both  :  Bichardson  v.  Younge,  6  Ch.  mortgagee. 
478 ;  10  Eq.  276 ;  and  an  acknowledgment  by  one  of  two  exors  and 
devisees  in  trust  of  real  estate  against  the  wishes  of  the  other  as  to  interest 
due  on  their  testator's  mortgage,  not  being  the  valid  act  of  the  two  gua 
trustees,  is  not  a  good  acknowledgment  under  sect.  42  of  3  &  4  W.  IV.  c.  27  : 
Asthury  v.  A.,  [1898]  2  Ch.  111.  But  where  a  testator  had  mortgaged  his 
real  estate,  with  a  covenant  for  payment  of  principal  and  interest,  under 
s.  8  of  the  Real  Property  Limitation  Act,  1874,  payment  of  interest  by  a 
devisee  of  part  of  the  real  estate  will  prevent  the  statute  from  running  in 
favour  of  a  co-devisee :  Be  Lacey,  [1907]  1  Ch.  330,  C.  A.,  dissenting  from 
Dickenson  v.  Teasdale,  1  De  G.  J.  &  S.  52,  and  Coope  v.  Cresswell,  L.  R.  2 
Ch.  112  ;  Bead  v.  Price,  [1909]  2  K.  B.  724,  C.  A. ;  and  see  also  Be  Chant, 
[1905]  2  Ch.  225,  and  observations  of  Parwell,  L.J.,  in  Be  Lacey,  sup.,  on 
the  operation  of  s.  14  of  the  Mercantile  Law  Amendment  Act,  1856,  in 
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respect  of  simple  contract  debts,  as  affecting  the  decision  in  Re.  Chant ; 
payment  of  rent  of  part  to  a  mortgagee  will  not  keep  alive  the  right  of  the 
mortgagee  in  respect  of  other  parts :  Harlock  v.  AsMierry,  19  Ch.  D. 
539,  C.  A. 

Such  payment  must  be  made  by  a  party  interested  who,  unless  he  made  it, 
would  lose  his  land :  Moddam  v.  MorUy,  1  D.  &  J.  1 ;  Tojts  v.  Stephenson, 
1  D.  M.  &  G.  40  ;  or  by  a  person  bound  to  pay  as  between  himself  and  the 
mortgagor :   Bradshaw  v.  Widdrington,  [1902]  2  Ch.  430,  C.  A. 

And  payment  of  interest  on  a  debt,  whether  by  specialty  or  simple 
contract,  by  the  tenant  for  life  of  a  devised  estate  will  bind  those  entitled  in 
remainder;  and  keep  the  debt  aUve  not  only  against  them  :  Pears  v.  Laing, 
12  Eq.  41 ;  Roddam  v.  Morley,  1  D.  &  J.  1  ;  Re  HolUngshead,  H.  v.  Webster, 
37  Ch.  D.  651 ;  but  also  against  the  assets  of  the  mortgagor  on  his  covenant 
to  repay :  DM  v.  Walker,  [1893]  2  Ch.  429 ;  but  where  the  equitable 
tenant  for  life  of  a  sum  of  money  charged  on  land  is  also  tenant  in  fee  of  the 
land  subject  to  the  charge,  he  being  not  liable  to  pay  the  interest,  no  pre- 
sumption of  payment  by  him,  on  the  ground  of  any  duty  to  keep  down  the 
charge,  can  be  made  so  as  to  prevent  the  operation  of  sect.  8  of  the  Real 
Property  Limitation  Act,  1874  (37  &  38  V.  c.  57) :  Re  England,  Steward  v. 
£?.,  [1895]  2  Ch.  820,  C.  A. ;  [1895]  2  Ch.  100 ;  and  see  Re  Allen,  Bassett  v.  A., 
[1898]  2  Ch.  499. 

An  acknowledgment  by  tenant  in  tail,  under  the  will  of  a  mortgagee, 
who  has  been  in  possession  of  the  mortgaged  land  for  more  than  twenty 
years  without  acknowledgment,  restores  the  right  to  redeem  as  against 
those  in  remainder  after  the  estate  tail :  Pendleton  v.  Booth,  1  Giif. 
35 ;  1  D.  l".  &  J.  81 ;  and  an  acknowledgment  by  a  trustee  for  sale 
to  pay  debts  will  bind  the  c.  q.  t.  subject,  to  the  payment  of  the  debts : 
L.  St.  John  V.  Broughton,  9  Sim.  226  ;  so  an  admission  in  an  answer  to  a  bill, 
or  in  an  affidavit,  was  binding  :  Blair  v.  Nv^ent,  3  J.  &  Lat.  677  ;  Ooode  v. 
Job,  1  Ell.  &  E.  6  ;  but  after  extinguishment  of  title  by  adverse  possession 
under  3  &  4  W.  IV.  c.  27,  s.  34,  acknowledgment  is  of  no  avail :  Bandars  v. 
S.,  19  Ch.  D.  373,  C.  A. 

Where  the  hand  to  pay  and  to  receive  the  interest  is  the  same  (as  in  the 
ease  of  a  bond  in  the  hands  of  a  husband  who  was  tenant  for  hfe  thereof  in 
remainder  under  his  wife's  settlement)  the  statute  will  not  run  :  Re  Dixon, 
Heynes  v.  D.,  [1899]  2  Ch.  561 ;  [1900]  2  Ch.  561,  C.  A. ;  and  so  where 
husband  (mortgagor)  and  wife  (c.  q.  t.  of  mortgage  money)  were  living 
together  and  kept  a  common  purse  :  Re  Hawes,  Burchell  v.  H.,  62  L.  J.  Ch. 
463  ;  and  where  the  person  beneficially  entitled  to  the  rents  is  also  entitled 
to  the  interest,  though  the  trustees  of  rent  and  interest  are  different : 
Topham  v.  Booth,  35  Ch.  D.  607  ;  Burrell  v.  E.  of  Egremont,  7  Beav.  205. 

An  acknowledgment  sufficient  to  prevent  the  operation  of  sect.  28  may  be 
inferred  from  letters  by  the  mortgagee  to  the  mortgagor  or  his  agent : 
Stansfleld  v.  Hobson,  3  D.  M.  &  G.  620  ;  16  Beav.  236 ;  Truloch  v.  Robey, 
12  Sim.  402  ;  Richardson  v.  Younge,  10  Eq.  275 ;  but  not  from  a  letter  by 
the  mortgagee  to  his  own  solr :   Stansfield  v.  Hobson,  sup. 

And  to  constitute  a  sufficient  acknowledgment  by  letter  there  must  be  an 
admission  by  the  mortgagee  of  a  right  to  redeem :  Thompson  v.  Bowyer, 
9  Jur.  N.  S.  863 ;  9  L.  T.  12 ;  11  W.  R.  975 ;  or  by  the  mortgagor  of 
liability  to  account,  carrying  with  it  a  promise  to  pay  :  Forth  v.  Slingsby, 
58  L.  T.  481 ;  and  see  Green  v.  Humphreys,  23  Ch.  D.  207  ;  26  Ch.  D.  474, 
C.  A. ;  and  sup.  p.  1384. 

And  after  the  bankruptcy  of  a  mortgagor,  his  interest  being  gone,  he  is 
incapable  of  receiving  an  acknowledgment  of  his  right  to  redeem  :  Marhwieh 
V.  Hardingham,  15  Ch.  D.  339,  C.  A. 

The  receipt  of  rents  by  mortgagee  in  possession  is  not  prima  facie  pay- 
ment of  interest  so  as  per  se  to  amount  to  proof  that  interest  is  not  in  arrear, 
or  to  prevent  the  mortgage  from  being  barred  as  against  other  land  com- 
prised in  the  mortgage  :  Cockburn  v.  Edwards,  18  Ch.  D.  449  (overruling 
Brocklehurst  v.  Jeasop,  7  Sim.  438). 
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Possession  by  a  receiver  appointed  by  tiie  Court  is  tlie  possession  of  all  PossesBion  by 
parties  to  the  action,  and  prevents  the  statute  from  running  in  favour  of  a  receiver, 
stranger  to  tlie  action  :    Wrixon  v.  Vize,  3  Dr.  &  War.  104  ;   Parkinson  v. 
Litcas,  28  Beav.  627. 

A  solr  wlio  pays  off  a  mortgage  debt  due  from  liis  client  does  so  as  tlie  Solicitor 
agent  of  his  client,  and  not  on  his  own  behalf,  and  subsequent  receipt  of  agent  of 
the  rents  will  not  constitute  liim  mortgagee  in  possession,  so  as  to  give  the  mortgagor, 
benefit  of  the  Statute  of  Limitations  :    Ward  v.  Caritar,  1  Eq.  29  ;  secus, 
where  the  solr  and  agent,  to  whom  the  mortgagor  had  agreed  to  give  a 
mortgage  for  the  balance  due,  continued  after  the  mortgagor's  bankruptcy 
to  receive  the  rents  and  profits :   Markwick  v.   Hardingham,  15  Ch.  D. 
339. 

Payment  of  interest  by  a  stranger  will  not  be  an  acknowledgment  witliin  Payment  of 
3  &  4  W.  IV.,  c.  27,  s.  40  ;  secus,  payment  of  interest  by  a  person  who  has  interest  by 
been  appointed  receiver  on  petition  under  11  &  12  G.  III.,  c.  10  (Ir.) :  stranger. 
Chinneri/  v.  Evans,  11  H.  L.  C.  115,  v  sup.  p.  1383. 

A  mortgagee  to  whom  interest  has  been  paid  witliin  the  statutory  period.  Mortgagee's 
and  persons  claiming  under  him,  may  recover  the  land  from,  or  hold  it  right  against 
against,  a  stranger  who  has  been  in  possession  for  more  than  the  statutory  stranger. 
period,  without  paying  rent  to,  or  acknowledging  any  title  in,  the  mortgagor: 
see  Doe  d.  Palmer  v.  Eijre,  17  Q.  B.  366  ;  Ford  v.  Ager,  2  H.  &  C.  279  ;  and 
see  Ludbrook  v.  L.,  [1901]  2  K.  B.  96,  C.  A. 

The  statute  did  not  run  against  a  mortgagee  who  had  joined  the  mort- 
gagor as  his  surety  in  conveying  the  land  to  creditors  upon  trust  to  sell  and 
pay  their  own  debt  and  then  the  debt  of  the  mortgagee,  so  long  as  the  trust 
remained  unexhausted  :   Bennett  v.  Cooper,  9  Beav.  252. 

INTEREST. 

Interest,  though  not  expressly  reserved,  is  payable  on  mortgage  debts,  Interest 
whether  the  mortgage  be  legal  or  equitable,  unless  the  mortgagee  contracts  payable 
to  reconvey  upon  payment  of  the  principal,  with  no  mention  of  interest :  though  not 
Thompson  v.  Drew,  20  Beav.  49  ;  Fish.  Mort.  s.  8,  1805  et  seq.  ;  Coote,  1 180  reserved. 
et  seq. 

If  the  rate  of  interest  is  not  fixed  by  the  parties,  it  will  be  settled  by  the  Rate  of 
Court,  and  the  current  rate  of  5  p.  c.  has  been  allowed  :  Ashwell  v.  Staunton,  mterest. 
30  Beav.  52 ;  and  see  Leslie  v.  L.,  LI.  &  G.  t.  Sugd.  5 ;  though  as  a  general 
rule  the  rate  of  interest  allowed  in  equity  is  4  p.  c. :  see  Eish.  Mort. 
s.  1845 ;  Coote,  1180  et  seq  ;  Sugd.  V.  &  P.  643  ;  and  by  the  Judgments 
Act,  1838  (1  &  2  V.  c.  110),  interest  at  4  p.  o.  accrues  on  judgment  debts. 

The  usury  laws  having  been  repealed  by  the  Usury  Laws  Repeal  Act, 
1854  (17  &  18  V.  0.  90),  any  rate  of  interest  which  the  mortgagor  is  wilhng 
to  pay  may  now  be  taken  on  a  mortgage  of  lands  ;  but  see  the  Money - 
Lenders  Act,  1900  (63  &  64  V.  c.  51),  s.  1. 

In  the  case  of  a  mere  deposit  of  deeds  to  secure  a  debt,  without  any  Deposit 
stipulation  as  to  interest,  or  evidence  to  the  contrary,  the  mortgagee  is  of  deeds, 
entitled  to  interest  from  the  date  of  deposit:  Carey  v.  Doyne,5  Ir.  Ch.  R.  104, 
and  cases  there  cited  :  Kerr's  Policy,  8  Eq.  331  (in  which  case  4  p.  c.  only 
was  given) ;  and  see  Exp.  Furber,  Be  King,  19  Ch.  D.  191  :  Be  Drax,  [1903] 
1  Ch.  781,  C.  A. 

And  this  rule  has  been  followed  in  the  case  of  a  solr's  charge  for  his  costs  Solr's  charge 
upon  property  preserved  or  recovered :  Lippard  v.  Bicketis,  14  Eq.  291.      for  costs. 

But  a  mortgagee  is  not  entitled  to  charge  in  his  accounts  interest  on  his 
taxed  costs,  unless  they  are  ordered  to  be  added  to  his  security  :  Eardley  v. 
Knight,  41  Ch.  D.  537. 

If  a  mortgage  and  bond  be  given  to  secure  the  same  debt  the  interest  Mortgage 
recoverable  under  the  mortgage  is  not  limited  to  the  amount  of  the  penalty  and  bond, 
of  the  bond :   Clarke  v.  L.  Abingdon,  17  Ves.  106. 

Where  interest  is  made  payable  half-yearly  in  advance,  a  mortgagee  who  Interest 
sells  before,  but  completes  after,  a  half-yearly  day  is  not  entitled  to  interest  'n  advance. 
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for  the  whole  of  the  current  half-year,  but  only  until  payment :  Banner  v. 
Berridge,  18  Ch.  D.  254. 

In  a  mortgage  transaction,  interest  being  fixed  annually,  "  month  " 
prima  facie  means  calendar  month :  Hullon  v.  Brown,  1881,  W.  N.  116. 

If  judgment  has  been  recovered  for  the  amount  secured,  the  original 
agreement  becomes  merged  in  the  judgment  by  virtue  of  1  &  2  V.  o.  110, 
s.  17,  and  the  judgment  debt  will  bear  interest  at  4  p.  c.  only :  European 
Central  Rtj.  Co.,  4  Oh.  D.  33  ;  Arbuthnot  v.  Bunsihll,  62  L.  T.  234  ;  1890, 
W.  N.  37  ;  and  a  covenant  for  payment  of  interest,  if  merely  incidental  to 
the  covenant  to  pay  the  principal  debt,  will  be  merged  with  it:  Exp. 
Fewings,  Be  Sneyd,  25  Ch.  D.  338,  0.  A. ;  seciis,  where  there  is  a  special 
agreement  that  the  loan  carrying  interest  at  a  higher  rate  shall  continue : 
Re  Agriculturist,  &c.  Co.,  Exp.  Hughes,  4  Ch.  D.  34,  n. ;  or  the  covenant  is 
so  expressed  as  to  be  independent  of  the  covenant  for  payment  of  the 
principal,  e.g.,  for  payment  of  interest  so  long  as  any  part  of  the  principal 
"  remains  due  on  the  security  "  :  Popple  v.  Sylvester,  22  Ch.  D.  98,  and 
c/.  Economic  Life  Assurance  Society  v.  TJsborne,  [1902]  A.  C.  147. 

And  in  general,  under  a  covenant  to  pay  money  at  a  specified  time,  with 
interim  interest,  subsequent  interest  will  be  recoverable  only  as  damages, 
and  not  at  the  specified  rate :  Be  Roberts,  Ooodchap  v.  R.,  14  Ch.  D.  49, 
0.  A. ;  and  see  Wallington  v.  Coolc,  47  L.  J.  Ch.  508. 

But  where  there  was  an  equitable  mortgage,  by  deposit  of  title  deeds,  to 
secure  payment  on  a  specified  day,  with  interim  interest  at  a  stipulated 
rate,  but  accompanied  with  a  contract  to  execute  a  legal  mortgage,  the 
execution  of  proper  covenants  for  payment  of  interest  being  thereby 
imported,  interest  was  payable  at  the  stipulated  rate :  Exp.  Furber,  Re 
King,  19  Ch.  D.  191  ;  and  see  Re  Drax,  [1903]  1  Ch.  781,  C.  A. 

Interest  at  East  Indian  rate  was  allowed  upon  money  advanced  there  on 
account  of  a  ship,  until  three  months  after  her  arrival  here :  Ward  v. 
Lockyer,  L.  C,  24  April,  1773,  B.  215. 

A  sum  recovered  in  the  County  Court  is  not  a  judgment  debt  within  the 
Judgments  Act,  1838  (1  &  2  V.  o.  110) :  Reg.  v.  Essex  County  Court  Judge, 
18  Q.  B.  D.  704,  C.  A. 

Evidence  has  been  admitted  to  show  a  parol  agreement  between  the 
mortgagee  and  deceased  mortgagor  to  reduce  the  rate :  L.  Miltoum,  v. 
Edgeworth,  5  Bro.  P.  C.  313 ;  but  a  proviso  for  reduction  of  interest  on 
punctual  payment  is  not  available  to  the  mortgagor  if  the  mortgagee  has 
taken  possession :  Union  Bank  of  London  v.  Ingram,  16  Ch.  D.  53  ;  Cock- 
bum  v.  Edwards,  18  Ch.  D.  449  ;  Bright  v.  Campbell,  41  Ch.  D.  388  ;  cf. 
Wrigley  v.  Gill,  [1906]  1  Ch.  165,  C.  A.  {Stains  v.  Banks,  9  Jur.  N.  S.  1049, 
cited  Seton,  4th  ed.  p.  1065,  was,  it  seems,  reversed  on  appeal :  Reg.  Lib. 
1863,  B.  1761) ;  secas,  where  the  mortgagee  is  party  to  an  order  for  payment 
out  of  a  fund  in  Court,  and  delay  occurs  in  drawing  up  the  order :  Re  Moss, 
Levy  V.  Sewell,  31  Ch.  D.  90. 

A  proviso  Hmiting  the  "  total  amount  "  recoverable  on  a  mortgage  will 
not  be  construed  as  extending  to  the  interest :  White  v.  City  of  London 
Brewery  Co.,  42  Ch.  D.  237,  C.  A. 

INTBEEST  PAYABLE   BY   TENANT   FOR  LIFE   OR  OTHER  LIMITED   OWNER. 

As  between  himself  and  those  interested  in  remainder,  each  tenant  for 
life  is  bound  to  keep  down  interest,  accruing  during  his  tenancy,  out  of  the 
accruing  rents  and  profits,  upon  charges  upon  the  real  estate :  Dixon  v. 
Peacock,  3  Dr.  288  ;  Makings  ■v.M.,1  D.  P.  &  J.  355  ;  Cauljidd  v.  Maguire, 
2  J.  &  Lat.  141  ;  Marshall  v.  Crowther,  2  Ch.  D.  199  ;  Honywood  v.  Hony- 
wood,  [1902]  1  Ch.  347  ;  and  where  part  of  the  estate  has  been  taken  under 
a  paramount  title  {e.g.,  by  a  jointress),  he  is  liable  to  make  good  arrears  out 
of  the  surplus  rents  after  the  determination  of  the  paramount  estate  by 
the  death  of  the  jointress :  Tracy  v.  Lady  Hereford,  2  Bro.  C.  C.  128  ; 
Bevel  V.  Watkinson,  1  Vez.  193  ;  and  see  Fish.  Mort.  s.  1853  et  seq. 
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This  obligation  of  tenant  for  life  exists  only  as  between  him  and  the 
remaindermen,  and  not  as  between  him  and  the  incumbrancers :  Ee 
Morley,  M.  v.  Saunders,  8  Eq.  594. 

A  tenant  for  life  having  a  preceding  general  power  of  appointment,  by 
exercising  which  ho  might  make  the  estate  his  own,  and  defeat  the  re- 
mainderman, is,  nevertheless,  bound  to  keep  down  the  interest  during  his 
life :    Whifbread  v.  Smith,  3  D.  M.  &  G.  741. 

Where  an  annuity  so  given  as  to  be  a  charge  on  the  corpus  of  an  estate  InsufiScient 
is,  through  the  insufficiency  of  the  income,  in  arrear  at  the  death  of  the  income, 
annuitant,  the  arrears  become  a  charge  on  the  corpus,  and  a  tenant  for  life 
of  the  estate  charged  is  only  bound  to  pay  the  interest  on  such  charge : 
Playfair  v.  Cooper,  17  Beav.  187  ;  and  where  an  annuity  is  held  to  be  a 
security  for  a  loan,  as  between  tenant  for  Ufe  and  remainderman  of  the 
estate  charged  therewith,  the  annuity  must  be  valued,  and  the  tenant  for 
life  need  only  pay  the  interest  on  the  estimated  value  :  Bulwer  v.  Astley,  1 
Ph.  422  ;  Re  Muffett,  Jones  v.  Mason,  39  Ch.  D.  534  ;  Coote,  663.  If  a 
tenant  for  life  of  an  estate,  the  rents  of  which  are  insufficient  to  pay  the 
interest  of  an  incumbrance  thereon,  keep  down  the  whole  interest  out  of  his 
general  income,  without  showing  any  intention  to  make  the  surplus  interest 
beyond  the  amount  covered  by  the  rents  a  charge  on  the  inheritance,  his 
pers.  represves  will  have  no  claim  against  the  remainderman  on  account  of 
the  surplus  interest  so  paid :  L.  Kensington  v.  Bouverie,  7  H.  L.  C.  557  ;  7 
D.  M.  &  G.  134  ;  19  Beav.  39  ;  Shore  v.  S.,  4  Drew.  501  ;  and  sup.  Chap. 
XLV.,  "  Settlement,"  p.  1697  ;  and  as  to  what  words  in  a  wiU  or  settle- 
ment will  constitute  a  charge  of  annuities  on  current  income  only,  or  a 
continuing  charge  on  income,  or  a  charge  on  corpus,  see  Ee  Boden,  [1907] 

1  Ch.  132  (C.  A.) ;  Ee  Bigge,  [1907]  1  Ch.  714. 

An  adult  tenant  in  tail,  having  complete  power  over  the  estate,  is  not  Obligation 
bound  to  keep  down  interest  accruing  during  his  tenancy  ;   but  those  who  of  tenant 
receive  the  rents  and  profits  for  an  infant  tenant  in  tail  are  bound  to  apply  in  taU. 
them  in  keeping  down  the  interest  during  the  minority  :  Burgess  v.  Mawbey, 
T.  &  B.  167  ;   Amesbury  v.  Broum,  1  Vez.  477  ;    and  see  Ee  Queenshury 
Leases,  1  BU.  499  ;  L.  Miltown  v.  French,  4  CI.  &  F.  276  ;  Coote  v.  French, 
9  CI.  &  F.  74  ;  Coote  v.  L.  Miltown,  IJ.  &  Lat.  501  ;  Shore  v.  S.,  4  Drew. 
219,  501. 

The  incumbrancer  may  resort  to  the  inheritance  for  his  interest,  though  Right  of  in- 
he  have  neglected  to  demand  it  from  the  tenant  for  life :   Loftus  v.  Swift,  oumbrancer. 

2  Sc.  &  L.  642  ;  Wrixon  v.  Vize,  2  D.  &  War.  192  ;  but,  by  his  dealings 
with  the  tenant  for  life,  he  may  be  precluded  from  recovering  arrears  of 
interest  against  the  inheritance,  as  by  taking  a  bond  for  the  arrears,  and 
giving  time  for  payment  of  them :   Loftus  v.  Swift,  sup. 


COMPOUND   INTEREST. 

In  the  absence  of  special  agreement,  simple  interest  only  can  be  charged 
in  a  mortgage  account :  Daniell  v.  Sinclair,  6  App.  Ca.  181.  A  mortgagee 
cannot  turn  unpaid  interest  into  principal  as  against  the  mortgagor  without 
his  consent,  and  cannot  do  so  against  a  puisne  incumbrance  of  which  he  has 
notice :  Digby  v.  Craggs,  Amb.  612 ;  and  the  consent  of  the  mortgagor  must 
be  express ;  taking  no  notice  of  an  intimation  from  the  mortgagee  of  his 
intention  to  turn  interest  into  principal,  if  not  paid,  is  not  enough  :  Tompson 
V.  Leith,  4  Jur.  N.  S.  1091  ;  but  after  payment  of  interest  on  a  settled 
account  of  interest  and  principal  for  many  years,  consent  was  presumed  : 
M'Carthy  v.  Llandaff,  1  B.  &  B.  375  ;  and  the  consent  of  the  mortgagor 
carmot  be  given  before  interest  is  actually  due. 

Since  the  repeal  of  the  usury  laws,  the  rule  that  a  contract  for  converting 
future  interest  into  principal  is  void  as  tending  to  usury  (see  Chambers 
V.  Ooldwin,  9  Ves.  271),  is  no  longer  applicable,  and  such  a  contract  is 
not  void :    see    Fish.   Mort.    s.   1833 ;    Wms.   R,  P.  545 ;    Clarkson  v. 
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Henderson,  14  Ch.  D.  348  ;  Provident  Building  Soc.  v.  Greenhill,  9  Ch.  D. 
122  ;  but  see  the  Money-Lenders  Act,  1900  (63  &  64  V.  c.  51),  s.  1. 

Transferee.  Upon  a  transfer  of  a  mortgage  the  transferee  will  not  be  entitled  to 

interest  upon  arrears  of  interest  paid  by  him  to  the  transferor,  unless  the 
mortgagor  be  a  party,  or  consent  to  the  transfer :  Ashenhurst  v.  James, 
3  Atk.  270 ;  and  see  E.  of  Macclesfield  v.  Fitton,  1  Ver.  168  ;  but  it  is  the 
settled  practice  that  where  a  puisne  redeems  a  prior  incumbrancer  under 
a  decree,  he  is,  on  payment  of  the  principal,  interest,  and  costs  found 
due,  allowed  subsequent  interest  on  the  whole  sum  paid.  And  con- 
versely, where  a  puisne  mortgagee  fails  to  redeem,  subsequent  interest  is 
calculated  on  the  whole  sum  due  from  him :  Elton  v.  Curteis,  19  Ch.  D.  49. 
And  a  transferee  who  in  order  to  stop  a  threatened  sale  by  the  mort- 
gagees of  trust  property  had  paid  them  off  with  all  arrears  of  interest 
down  to  the  execution  to  him  of  the  transfer,  was  entitled,  on  being  re- 
deemed, to  charge  against  the  estate  the  amount  actually  paid  by  him  for 
interest  and  costs,  including  arrears  of  interest  paid  but  not  included  in 
the  transfer  deed,  and  made  the  subject  of  a  separate  charge :  Cottrell  v. 
Finney,  9  Ch.  541 ;  and  see  Farrar  v.  Farrars,  40  Ch.  D.  395,  C.  A. ;  though 
the  mortgage  is  of  a  reversionary  interest  in  a  fund  in  Court  subject  to  a 
prior  life  interest :  Smith  v.  S.,  [1891]  3  Ch.  550. 

Banker.  Bankers  cannot  charge  compound  interest  on  money  secured  to  them  on 

mortgage  by  a  customer :  Mosse  v.  Salt,  32  Beav.  269  ;  Crosskill  v.  Bowe, 
1  N.  R.  379  ;  32  Beav.  86  ;  32  L.  J.  Ch.  540 ;  9  Jur.  N.  S.  267  ;  and  see 
Bufford  V.  Bishop,  5  Russ.  346  ;  Thomas  v.  Cooper,  16  Jur.  688. 

INTEREST   OR  NOTICE. 

A  mortgagee  who  has  demanded  payment  cannot  refuse  to  accept  a 
tender  of  his  principal,  interest,  and  costs  even  though  the  time  named  in  the 
proviso  for  redemption  has  not  expired ;  and  so  where  he  has  taken  steps  to 
compel  payment,  as  by  entering  into  possession,  which  is  equivalent  to  a 
demand  for  payment :  Bovill  v.  Endle,  [1896]  1  Ch.  648  ;  Edmondson 
V.  Copland,  [1911]  2  Ch.  301  ;  but  in  general  a  mortgagee  is  entitled 
to  six  months'  notice  or  interest  in  lieu  of  notice  before  being  paid  off : 
Barttettr.  Franklin,  15  W.  R.  1077;  36  L.  J.  Ch.  671;  17  L.  T.  100; 
Smith  V.  S.,  [1891]  3  Ch.  650 ;  secus,  where  he  has  suo  motu  sold  the 
property  (Banner  v.  Berridge,  18  Ch.  D.  254),  or,  having  taken  pro- 
ceedings to  realize  his  security,  has  been  summarily  paid  his  principal 
money  and  interest,  and  a  sum  for  costs  (Leits  v.  Hutchins,  13  Eq.  176  ; 
and  see  Day  v.  D.,  31  Beav.  270),  though  payment  to  him  is  made  before 
the  expiration  of  a  notice  to  pay  off  given  by  the  mortgagor  after  action 
brought  {Re  Alcock,  Prescott  v.  Phipps,  23  Ch.  D.  372,  C.  A.) ;  or  where 
he  is  party  to  an  order  for  payment  out  of  a  fund  in  Court,  and  delay  occurs 
in  drawing  up  the  order  (Be  Moss,  Levy  v.  Sewell,  31  Ch.  D.  90) ;  and  the 
mortgagor  is  entitled  to  redeem  on  paying  in  advance  six  months'  interest 
in  lieu  of  notice :  Johnson  v.  Evans,  61  L.  T.  18  ;   1889,  W.  N.  95. 

But  an  equitable  mortgagee  by  deposit  (the  transaction  being  regarded  as 
temporary)  is  not  entitled  to  notice  or  interest  in  lieu  thereof :  Fitzgerald^s 
Trustee  v.  Mellersh,  [1892]  1  Ch.  385. 

If  the  amount  due  be  not  paid  or  tendered  on  the  day  named  in  the 
notice,  a  fresh  notice  will  become  necessary,  and  an  additional  six  months' 
interest  will  accrue ;  but  if  tender  be  made  and  refused  by  the  mortgagee, 
interest  will  stop,  if  the  mortgagor  keeps  the  money  ready  to  pay  over  to  the 
mortgagee :  Bank  of  New  South  Wales  v.  O'Connor,  14  App.  Ca.  273 ; 
Oyles  V.  Hall,  2  P.  Wms.  377  ;  Spence,  vol.  ii.  p.  651 ;  if  afterwards  he 
makes  any  profit  from  the  use  of  the  mortgagee's  money  he  must  account : 
Edmondson  v.  Copland,  sup. ;  but  as  to  the  nature  of  the  tender  required 
in  order  to  stop  payment  of  interest,  and  that  a  summons  for  stay  of 
proceedings  upon  payment  by  the  applicants  within  a  month  of  principal, 
interest  down  to  payment  and  costs,  is  not  equivalent  to  a  tender,  see 
Kinnaird  v.  TroUope,  42  Ch.  D.  610. 
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If  the  mortgagee's  refusal  is  reasonable,  as  where  a  reconveyance  was 
tendered  to  him  for  execution,  and  he  required  time  to  peruse  it,  interest 
will  continue  to  accrue :  Wiltshire  v.  Smith,  3  Atk.  89  ;  on  the  other  hand, 
where  the  money  was  not  paid  on  the  day  through  the  default  of  the 
mortgagee,  interest  stopped:  L.  Middleton  v.  Eliot,  15  Sim.  531. 

APPLICATION   OF  PAYMENTS   OF  INTEEBST. 

Interest  which  had  been  paid  for  many  years  on  a  larger  amount  of 
principal  than  was  eventually  decided  to  have  been  secured  by  the  mortgage 
was  not  taken  to  have  been  paid  in  reduction  of  capital :  Blandy  v.  Kimber, 
25  Beav.  377. 

A  portion  of  the  estate  having  been  sold  by  mortgagee  in  possession 
under  his  power  of  sale,  the  proceeds  are  appMcable  in  payment  of  interest 
and  costs,  and  the  balance  must  either  be  paid  to  the  mortgagor  or  applied 
in  reducing  the  principal,  and  thenceforward  interest  wiU  be  calculated  on 
the  reduced  principal  only  :  Thompson  v.  Hitdson,  10  Eq.  497  ;  but  in  a 
redemption  action  against  a  mortgagee  in  possession,  who  has  from  time 
to  time  effected  sales  of  parts  of  the  property,  the  mortgagor  is  not  entitled 
to  have  rests  made  in  the  accounts  of  rents  and  profits :  Ainsworth  v. 
Wilding,  [1905]  1  Ch.  435. 

The  rule  by  which  interest  is  presumed  to  be  paid  before  principal  is  not 
applicable  to  interest  on  an  overdrawn  account  which,  according  to  the 
practice  of  bankers,  has  been  from  time  to  time  converted  into  principal : 
Parr's  Banking  Co.  v.  Yates,  [1898]  2  Q.  B.  460,  C.  A. 

ARREARS  OF  INTEREST — STATUTES  OF  LIMITATION. 

By  the  Real  Property  Limitation  Act,  1833  (3  &  4  W.  IV.  c.  27),  s.  42,  Arrears  of 
no  arrears  of  interest  in  respect  of  money  charged  upon  land  were  to  be  interest, 
recovered  in  any  distress,  action  or  suit,  but  within  six  years  next  after  the 
same  should  have  become  due,  or  next  after  an  acknowledgement  of  the 
same  in  writing  should  have  been  given  to  the  person  entitled  thereto  or 
his  agent,  signed  by  the  person  by  whom  the  same  was  payable  or  his 
agent ;  but  under  the  Civil  Procedure  Act,  1833  (3  &  4  W.  IV.  c.  42), 
s.  3,  twenty  years'  arrears  of  interest  could  be  recovered  in  an  action  of 
covenant  upon  any  bond  or  specialty. 

The  right  to  recover  interest  in  a  foreclosure  action  against  the  land,  as 
distinguished  from  a  personal  action  on  the  covenant,  bond,  or  other 
specialty,  is  limited  to  six  years'  arrears,  notwithstanding  the  debt  is  secure 
by  covenant :  Hunter  v.  Nockolds,  1  Mao.  &,  G,  641  (overruling  Duvigier  v. 
Lee,  2  Ha.  326  ;  but  see  Sutton  v.  S.,  22  Ch.  D.  511,  C.  A.) ;  Bound  v.  Bell, 
30  Beav.  121 ;  Shaw  v.  Johnson,  1  Dr.  &  Sm.  412  ;  Hughes  v.  Kelly,  5  Ir. 
Eq.  286  ;  and  although  the  mortgage  is  of  a  reversion :  Sinclair  v.  Jackson, 
17  Beav.  405  ;  but  for  any  further  arrears  the  mortgagee  might  (previously 
to  37  &  38  V.  c.  57,  s.  8,  see  Sutton  v.  S.,  22  Ch.  D.  511,  C.  A.)  have  resorted 
to  the  bond  or  covenant  of  the  mortgagor  :  see  Dart,  V.  &  P.  467. 

If,  however,  the  deed  contained  an  express  trust,  or  a  trust  for  sale  for  Express 
securing  the  mortgage  debt  and  interest,  the  mortgagee  in  a  foreclosure  trust, 
action  might  before  1879  recover  more  than  six  years'  interest :   Lewis  v. 
Buncombe,  29  Beav.  175  ;    Cox  v.  Dolman,  2  D.  M.  &  G.  592  ;    and  see 
LawUm  v.  Ford,  2  Eq.  97. 

But  by  the  Real  Property  Limitation  Act,  1874  (37  &  38  V.  c.  57),  s.  10, 
since  1  Jan.  1879,  the  existence  of  an  express  trust  will  not  extend  the  period 
for  which  arrears  of  interest  in  respect  of  money  charged  upon  or  payable 
out  of  land  and  so  secured  (by  express  trust)  would  be  recoverable  if  there 
were  not  any  trust. 

A  mortgagee  might  obtain  the  benefit  of  the  longer  period  provided  by  Tacking. 
3  &  4  W.  IV.  c.  42,  by  tacking,  against  the  heirs  of  the  mortgagor  bound  by 
his  covenant  or  bond,  the  additional  fourteen  years'  arrears  of  interest  to 
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his  principal  and  six  years'  interest ;  and,  semble,  this  right,  which  was  to  be 
raised  by  the  pleadings,  appMed  in  foreclosure  as  well  as  in  redemption 
actions :  Mvy  v.  Norwood,  5  D.  &  S.  240 ;  Sinclair  v.  Jackson,  17  Beav. 
405  J  Thomas  v.  T.,  22  Beav.  341 ;  Darby  &  Bosanquet,  210  et  seq. ; 
Banning,  178,  179. 

Now,  under  37  &  38  V.  c.  57,  s.  8,  no  sum  of  money  secured  by  any 
mortgage  of  land  can  be  recovered  after  twelve  years :  Sutton  v.  8.,  22 
Ch.  D.  511,  0.  A. ;  but  in  the  case  of  a  mortgage  of  personalty,  there  is 
no  limit  other  than  that  imposed  by  3  &  4  W.  IV.  c.  42,  s.  3  :  t).  sup.  p. 
1867. 

A  Statute  of  Limitations,  though  it  bars  the  remedy,  does  not  destroy  the 
debt ;  and,  therefore,  3  &  4  W.  IV.  c.  27,  s.  42,  does  not  affect  the  right  of  a 
mortgagee  who  has  sold  under  his  power  of  sale  to  retain  out  of  the  proceeds 
more  than  six  years'  arrears  of  interest :  Re  Marshfield,  M.  v.  Hutchings,  34 
Ch.  D.  721, 723  ;  Edmunds  v.  Waugh,  1  Eq.  418  ;  and  there  being  no  statute 
of  limitation  applicable  to  an  action  for  redemption,  the  party  redeeming 
must  pay  all  arrears  of  interest  (not  merely  for  six  years)  with  principal 
and  costs  from  the  date  of  the  mortgage :  Dingle  v.  Coppen,  [1899]  1  Ch. 
726. 

And  on  summons  by  a  mortgagor  for  payment  out  of  Court  of  the 
proceeds  of  sale  of  the  mortgaged  property  the  mortgagor  is  in  the  same 
position  as  if  he  had  brought  a  redemption  action,  and  therefore  must 
pay  all  arrears  of  interest  together  with  principal  and  costs :  Re  Lloyd, 
[1903]  1  Ch.  385,  C.  A. ;  overruling  Re  Slater's  Trusts,  11  Ch.  D.  227. 

Judgment  creditors  are  within  the  operation  of  3  &  4  W.  IV.  c.  27,  s.  42, 
and  can  only  recover  six  years'  arrears  of  interest :  Henry  v.  Smith,  2  Dr. 
&  War.  381  ;  Vincent  v.  Goings,  1  J.  &  Lat.  697  ;  and  see  Smith  v.  Hill, 
9  Ch.  D.  143. 

A  married  woman's  reversionary  share  of  the  proceeds  of  real  estate 
devised  upon  trust  is  "  money  payable  out  of  land  "  within  3  &  4  W.  IV. 
c.  27,  s.  42,  so  as  to  limit  the  interest  recoverable  by  a  mortgagee  to  six 
years :  Bowyer  v.  Woodman,  3  Eq.  313. 

As  to  arrears  of  interest  recoverable  by  a  mortgagee  of  an  equitable 
reversionary  interest  in  personalty,  see  Mellerch  v.  Brown,  45  Ch.  D.  225 ; 
Smith  V.  Hill,  9  Ch.  D.  143  ;  Clarkson  v.  Henderson,  14  Ch.  D.  348. 

Subsequent  incumbrancers  are  not  bound,  under  3  &  4  W.  IV.  c.  27,  s.  42, 
by  an  aclcnowledgment  by  recital,  in  an  assignment  of  mortgage,  to  which 
the  mortgagor  was  a  party,  that  more  than  six  years'  interest  is  due : 
Boldingv.  Lane,  1  D.  J.  &  S.  122 (reversing  3  Giff.  561) ;  and  seeAstburyv. 
A.,  [1898]  2  Ch.  Ill ;  Carson,  198. 


TITLE   DEEDS. 


Right  of 
mortgagor  to 
inspect  and 
make  copies. 


Apart  from 

statutory 

provision. 


By  the  Conveyancing  Act,  1881  (44  &  45  V.  c.  41),  s.  16,  in  the  case  of 
mortgages  subsequent  to  the  31st  December,  1881,  and  notwithstanding 
any  stipulation  to  the  contrary,  "  a  mortgagor,  as  long  as  his  right  to  redeem 
subsists,  shall,  by  virtue  of  this  Act,  be  entitled  from  time  to  time,  at 
reasonable  times,  on  his  request,  and  at  his  own  cost,  and  on  payment  of  the 
mortgagee's  costs  and  expenses  in  this  behalf,  to  inspect  and  make  copies  of 
or  extracts  from  the  documents  of  title  relating  to  the  mortgaged  property 
in  the  custody  or  power  of  the  mortgagee." 

Apart  from  this  statutory  provision,  a  mortgagee  was  not  in  general 
bound  to  produce  the  deeds  until  he  was  redeemed :  Dart,  V.  &  P.  487  ; 
Howard  v.  Robinson,  4  Drew.  522  ;  Bank  of  N.  S.  Wales  v.  O'Connor,  14 
App.  Ca.  273. 

And  if  the  mortgagor  had  sold  or  settled  the  equity  of  redemption,  those 
claiming  under  him  were  not  entitled  to  production  of  the  deeds  without 
paying  the  mortgagee  his  principal,  interest,  and  costs :  Chichester  v,  M. 
Donegal,  5  Ch.  497. 

Sointhecase  of  the  mortgagor's  devisee  (£rowree  v.  Lockhart,  lOSim.  421), 


SECT.  I.  (ill.)]  Redemption.  1875 

and  of  the  mortgagor's  heir,  whose  title  was  not  admitted  nor  proved : 
Lloyd  V.  Wait,  12  Sim.  103  ;  S.  C,  1  Ph.  61. 

A  mortgagee  taking  a  conveyance  of  the  equity  of  redemption  from  a 
trustee  thereof  with  notice  of  the  trust  cannot  withhold  production  of  the 
conveyance  in  a  suit  by  c.  q.  t.  for  redemption  of  the  mortgage  and  recon- 
veyance of  the  property  :  Smith  v.  Barnes,  1  Eq.  65  ;  Stewart  v.  8.,  27  L.  R. 
Jr.  351. 

But  in  Oill  v.  Eyton,  7  Beav.  155,  the  Court,  notwithstanding  an  allega- 
tion of  fraud,  refused  to  order  production  of  a  transfer  deed  executed  upon 
the  filing  of  a  bill  for  redemption  ;  and  see  Greenwood  v.  Bothwdl,  lb.  201 ; 
Crisp  V.  PMel,  8  Beav.  62. 

If,  however,  the  Deft  did  not  submit  to  be  redeemed,  or  denied  that  he 
was  a  mortgagee,  he  could  not  withhold  production  of  the  deeds  until 
payment :   see  Fisher,  s.  690. 

Production  of  the  mortgage  deed  itself  was  ordered  if  the  amount  due 
from  the  mortgagor  was  in  dispute :  Phillips  v.  Evans,  2  Y.  &  C.  C.  647  ; 
or  when  necessary  to  estabKsh  the  mortgagor's  right  to  redeem,  of  which 
it  was  evidence :  Patch  v   Ward,  1  Eq.  436. 

But  in  Chichester  v.  M.  Donegal,  4  Ch.  497,  where  the  right  of  the  mort- 
gagee to  withhold  production  of  the  deeds  until  he  had  received  principal, 
interest,  and  costs  was  affirmed,  no  distinction  was  taken  between  the 
mortgage  deed  and  the  other  title  deeds  in  his  possession. 

The  right  of  the  mortgagee  to  withhold  production  of  the  mortgage  deed 
and  title  deeds  of  the  property  until  payment  did  not  extend  to  accounts  and 
other  documents  in  his  possession  as  exor  and  trustee  of  the  mortgagor : 
Freeman  v.  Butler,  33  Beav.  289. 

An  action  of  detinue  could  not  be  maintained  before  repayment,  but 
the  proper  remedy  was  by  a  suit  for  redemption,  or  by  summary  appUcation 
for  the  deeds  on  terms  of  substituting  for  the  security  a  sum  of  money  equal 
to  the  amount  secured,  with  a  proper  margin :  Banh  of  N.  S.  Wales  v. 
O'Connor,  14  App.  Ca.  273. 

After  payment  into  Court  of   the  proceeds  of  sale  of  the  mortgaged  Right  of 
property  in  a  suit  to  realize  the  security,  the  mortgagee  was  ordered,  purchaser 
within  seven  days  after  service  of  the  order,  to  dehver  over  the  title  deeds  under  order 
to  the  purchaser :  Fowler  v.  Scott,  20  W.  R.  199  ;  25  L.  T.  784.  «*  Court. 

On  being  paid  off,  the  mortgagee  must  hand  to  the  mortgagor  aU  copies  Copies  of 
of  documents  relating  to  the  property,  including  his  fair  copy  of  the  draft  documents, 
reconveyance  or  transfer :  Re  Wade  and  Thomas,  17  Ch.  D.  348. 

If  the  mortgagee  has  put  it  out  of  his  power  to  redehver  the  title  deeds.  Inability  of 
the  mortgage  money  will  be  ordered  to  be  paid  into  Court  until  the  deeds  mortgagee  to 
can  be  redehvered :  Schoole  v.  Sail,  1  Sc.  &  Lef.  176.  redeliver 

But  a  mortgagee  by  deposit  is  not  deprived,  by  non-production  of  the  deeds, 
deeds  deposited  with  him,  of  his  right  to  recover  his  debt  upon  proof  that 
the  deeds  have  been  really  lost :  Baskett  v.  Skeel,  II  W.  R.  1019  ;  2  N.  R. 
547. 

A  mortgagor  who  has  been  prevented  from  redeeming  by  the  alleged  loss 
of  the  title  deeds  is  entitled  to  bring  an  action  to  recover  the  deeds,  or  to  an 
indemnity,  if  the  deeds  cannot  be  recovered :  James  v.  Rumsey,  11  Ch.  D. 
398. 

As  against  the  mortgagor,  upon  payment  of  the  mortgage  debt  and  costs,  Solicitor's 
the  mortgagee's  solr  cannot  retain  the  title  deeds  in  respect  of  his  general  lien, 
lien  for  independent  business  done  by  him  as  solr  for  the  mortgagor :  Re 
Mosely,  15  W.  R.  975. 

As  against  the  mortgagee  upon  execution  of  the  mortgage,  the  mort- 
gagor's solr  cannot  retain  the  deeds  in  respect  of  costs  due  from  the  mort- 
gagor :  Re  Snell,  6  Ch.  D.  105  ;  and  see  Chap.  XL.,  "  Soucttors,"  p.  1038 ; 
Rider  v.  Jones,  2  Y.  &  C.  C.  329. 

When  the  title  deeds  relate  to  the  mortgaged  estates  jointly  with  others  Deeds  re- 
particular  directions  will  be  given :  see  Yates  v.  Hamhly,  2  Atk.  360 ;  and  lating  to 
according  to  the  general  rule,  the  party  entitled  to  the  estate  of  greatest  other  estates. 
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value  is  entitled  to  possession  of  the  deeds  upon  entering  into  a  covenant 
to  produce  and  allow  copies  to  be  taken  when  required :  see  Chap.  XLVI., 
"  Pabtition,"  swp.  p.  1821 ;  or  since  the  Conveyancing  Act,  1881,  an 
acknowledgment  and  undertaking  for  safe  custody,  under  sect.  9  of  that  Act. 

As  to  the  right  of  a  first  mortgagee  by  demise  of  leaseholds  to  the  title 
deeds,  see  8tohea  v.  8.,  1886,  W.  N.  184. 

As  to  the  right  of  a  mortgagee  to  retain  the  title  deeds  which  he  has 
acquired  without  notice  of  any  fraud  or  suppression  of  a  prior  title  or 
incumbrance,  see  Sect.  XV.,  inf.  p.  2042. 

COSTS — EIGHT  TO,    GENEKALLY. 

Both  in  foreclosure  and  redemption  actions,  the  mortgagee  is  entitled  to 
the  costs  of  action  (as  between  party  and  party.  Re  Queen's  Hotel,  Cardiff, 
Ltd.,  [1900]  1  Ch.  792),  and  also  to  all  costs  properly  incurred  by  him  in 
reference  to  the  mortgaged  property  for  its  protection  or  preservation, 
recovery  of  the  mortgage  money,  or  otherwise  relating  to  questions  between 
him  and  the  mortgagor,  and  to  add  the  amount  to  the  sum  due  to  him  on 
his  security  for  principal  and  interest :  Cotterell  v.  Stratton,  8  Ch.  295,  303 ; 
Cottrell  V.  Finney,  9  Ch.  541  ;  Frazer  v.  Jones,  5  Ha.  433  ;  Dunstan  v. 
Patterson,  2  Ph.  344  ;  Dryden  v.  Frost,  3  My.  &  C.  670 ;  Ksh.  Mort.  s.  1863  ; 
Ooote,  1193  ;  M'Donnell  v.  M'Mahon,  23  L.  R.  Ir.  283 ;  Pooley's  Trustee 
V.  Whetham,  33  Ch.  D.  76,  C.  A. ;  Nat.  Provincial  Bank  of  England  v. 
Games,  31  Ch.  D.  582, 593,  C.  A. ;  Johnstone  v.  Cox,  19  Ch.  D.  17, 19,  C.  A.  ; 
Re  Griffith,  Jones  and  Co.,  50  L.  T.  56  ;  but  a  mortgagee's  solr's  costs  of 
negotiating  the  loan,  and  preparing  the  necessary  deeds  cannot  be  added 
by  the  mortgagee  to  his  security  as  part  of  his  costs,  charges  and  expenses, 
but  constitute  a  simple  contract  debt  from  mortgagor:  Wales  v.  Carr, 
[1902]  1  Ch.  860. 

Apart  from  the  question  of  what  costs  have  been  properly  incurred  by  the 
mortgagee,  his  right  to  the  costs  of  a  foreclosure  or  redemption  aetion  can 
only  be  lost  by  positive  misconduct  of  a  vexatious,  oppressive,  or  fraudulent 
character,  or  by  improper  resistance  to  the  right  of  the  mortgagor  to  redeem, 
and  the  following  instances  are  exceptions  to  the  general  rule  as  to  mort- 
gagees' costs: — - 

(a)  Vexatious,  oppressive,  or  fraudulent  acts  on  the  part  of  the  mortgagee 
which  may  deprive  him  of  his  costs,  and  even  make  him  liable  for  costs, 
are: 

— Impeding  the  taking  of  the  account :   Detillin  v.  Gale,  7  Ves.  586  ; 

— Delaying  redemption  by  failing  to  attend  at  the  place  and  time 
appointed  for  settling  the  matter :   Cliff  v.  Wadsworth,  2  Y.  &  C.  C.  598  ; 

— Claiming  more  than  was  due,  coupled  with  misconduct :  Snagg  v. 
Frizell,  IJ.  &  Lat.  383  ; 

— -Delaying,  as  one  of  three  trustees  in  whom  the  mortgage  was  vested, 
redemption,  by  an  untenable  claim  to  receive  the  interest  beneficially : 
Cliff  V.  Wadsworth,  sup. ; 

— ^Making  an  unfounded  further  claim  after  payment  in  full :  Gregg  v. 
Slater,  22  Beav.  314  ; 

— Setting  up  the  mortgage  deed  as  an  absolute  conveyance :  Baker  v. 
Wind,  1  Vez.  160 ;  Nat.  Bank  of  Australasia  v.  United  Hand-in-Hand,  4 
App.  Ca.  391  ; 

— Making  an  unsustained  charge  of  fraud  :  West  v.  Jones,  1  Sim.  N.  S. 
218  ;  and  see  Cockell  v.  Taylor,  15  Beav.  127  ; 

- — Abuse  of  trust  reposed  in  him  by  mortgagor,  and  manifest  intention  to 
get  the  estate  into  his  own  hands :  Thornhill  v.  Evans,  2  Atk.  330  ; 

^—Fraudulent  and  unfair  dealing :  Morony  v.  O'Dea,  1  Ba.  &  B.  109, 
121,  n.  ; 

— ^Permitting  by  neghgence  a  fraud  to  be  perpetrated,  though  personally 
innocent  of  fraud  :  Hioms  v.  Holtom,  16  Beav.  259  ; 

— Improperly  resisting  a  suit  (by  subsequent  incumbrancer)  to  rectify  a 
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mistake  affecting  the  security :  Harryman  v.  Collins,  18  Beav.  11  (affirmod 
L.  J.,  18  March,  1854) ; 

— ^Rendering  a  redemption  suit  necessary  by  refusing,  as  mortgagee  in 
possession,  to  render  an  account :  Powell  v.  Trotter,  1  Dr.  &  Sm.  388  ;  or 
on  tender  by  refusing  to  hand  to  mortgagor  the  title  deeds  with  a  duly 
executed  reconveyance:  Rourke  v.  Robinson,  [1911]  1  Ch.  480; 

— Increasing  the  costs  by  making  persons  unnecessarily  parties,  or  by 
adducing  unnecessary  evidence.  Where  this  has  been  done,  the  mortgagee 
must  pay  such  costs,  and  will  not  get  them  over,  though  he  may  get  the 
general  costs :  Coles  v.  Forrest,  10  Beav.  552  ;  Coclcell  v.  Taylor,  15  Beav. 
127  ;  Audsley  v.  Horn,  26  Beav.  195  ;  and  see  Booth  v.  Creswicke,  8  Sim, 
352. 

(6)  Improper  resistance  of  mortgagor's  right  to  redeem  may  also  deprive  (6)  Improper 
a  mortgagee  of  his  costs  (Credland  v.  Potter,  10  Ch.  8  ;  Tomlinson  v.  Gregg,  resistance  of 
15  W.  R.  51 ;   Kinnaird  v.  Trollope,  42  Ch.  D.  610),  so  far  as  they  have  mortgagor's 
been  thereby  occasioned :   Harvey  v.  Tehhutt,  1  Jao.  &  W.  197,  203  ;   and  ^g^^*^" 
such  costs  wiU  be  set  off  against  the  amount  due  to  the  mortgagee :  Wheaton 
V.  Graham,  24  Beav.  483 ;   or  the  mortgagee  may  be  ordered  to  pay  the 
costs  :  Baher  v.  Wind,  1  Vez.  160  ;  Hall  v.  Heward,  32  Ch.  D.  430  ;  and 
a  right  to  tack  may  be  so  claimed  as  to  bring  a  mortgagee  within  the  rule  : 
Credland  v.  Potter,  10  Ch.  8  ;  but  costs  will  rarely  be  given  against  a  mort- 
gagee who  brings  forward  a  case  which  is  fairly  open  to  argument :  Bird  v. 
Wenn,  33  Ch.  D.  215. 

In  Cowdry  v.  Day,  5  Jur.  N.  S.  1199  ;  1  Giff.  316  ;  29  L.  J.  Ch.  39  ; 
I  L.  T.  88  ;  8  W.  R.  55  ;  the  mortgagee's  resistance  of  the  right  to  redeem 
was  set  off  against  an  unproved  charge  by  the  mortgagor  of  misconduct, 
and  the  costs  were  paid  by  the  mortgagor. 

(o)  Overpayment    before    suit    either   for    foreclosure    or   redemption  (c)  Overpay- 
{Binninglon  v.  Harwood,  T.  &  R.  485 ;    Morris  v.  Islip,  23  Beav.  244 ;  ment  before 
Seal  V.  Kemsley,  1883,  W.  N.  122) ;   coupled  with  denial  of  overpayment  suit. 
(Montgomery  v.  Calland,  14  Sim.  81) ;  or  wth  a  refusal  of  a  sum  tendered 
before  suit,  but  found,  upon  taking  the  accounts  with  annual  rests,  to  have 
been  more  than  was  then  due  to  the  mortgagee  ( Wilson  v.  Clucr,  4  Beav. 
214),  may  render  the  mortgagee  liable  to  pay  the  costs. 

But  a  mere  overstatement  of  the  balance  due  wiU  not  deprive  a  mortgagee 
of  his  costs  (Gotterell  v.  Stratton,  8  Ch.  295  ;  Hodges  v.  Croydon  Canal  Co., 
3  Beav.  86  ;  Be  Watts,  Smith  v.  W.,  22  Ch.  D.  5,  C.  A.),  even  when  coupled 

with  a  refusal  to  furnish  accounts  of  a  special  nature  gratis :   Norton  v. 

Cooper,  5  D.  M.  &  G.  728. 
And,  notwithstanding  overpayments,  where  each  party  failed  in  part  of 

his  case,  no  costs  were  given  on  either  side :  Tanner  v.  Heard,  23  Beav.  556. 
Where  overpayment  is  alleged,  the  usual  course  is  to  reserve  costs  until 

the  result  of  the  account  be  certified. 

{d)  Refusal  to  accept  an  actual  tender  of  the  full  amount  due  may  also  (d)  Refusal 

render  the  mortgagee  liable  to  pay  the  costs  of  a  redemption  suit  thereby  to  accept 

occasioned,  if  the  amount  found  due  in  taking  the  account  does  not  exceed  tender. 

the  sum  tendered :  Hosken  v.  Sincock,  11  Jur.  N.  S.  477  ;  34  L.  J.  Ch.  435  ; 

12  L.  T.  262  ;  13  W.  R.  487  ;  Harmer  v.  Priestly,  16  Beav.  569  ;  Morley  v. 

Bridges,  2  Coll.  621  ;  Bank  of  N.  S.  Wales  v.  O'Connor,  14  App.  Ca.  273  ; 

Kinnaird  v.  Trollope,  42  Ch.  D.  610  ;  and  a  tender  reserving  the  right  to 

tax  costs  and  review  figures  is  unconditional :    Greenwood  v.  Sutcliffe, 

[1892]  1  Ch.  1,  C.  A.  ;  and  see  Sentance  v.  Porter,  7  Ha.  426  ;  Shuttleworlh 

v.  Lowther,  7  Ves.  586  ;  Broad  v.  Selfe,  9  Jur.  N.  S.  885  ;   11  W.  R.  1036. 
The  tender  must,  however,  be  actual,  and  not  merely  proposed :  Gammon 

v.  Stone,  1  Vez.  339  ;  and  of  the  whole  amount  due :  Loftus  v.  Swift,  2  Sch. 

&  Lef.  642  ;  and  a  tender  of  a  cheque  is  not  in  general  sufficient :  Blumberg 

V.  Life  Interests,  tScc.  Corp.,  [1897]  1  Ch.  171  (reversed  on  other  grounds, 

[1898]  1  Ch.  27,  C.  A.). 
And  the  Court  ought  to  be  satisfied  of  that  continued  readiness  to  pay 

(toujours  et  encore  prist),  which  is  essential  to  plea  of  tender  at  law  and  in 
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equity :  Kinnaird  v.  Trollope,  sup. ;  and  a  tender  properly  made  and 
improperly  rejected  is  not  the  equivalent  of  payment :  Bank  of  N.  8. 
Wales  V.  O'Connor,  14  App.  Ca.  273. 

(e)  The  loss  of  the  mortgage  or  title  deeds  may  make  a  mortgagee  liable 
to  pay  the  costs  of  a  foreclosure  suit  instituted  upon  the  refusal  of  the 
mortgagor  to  pay  without  production  of  the  deeds:  Stokoe  v.  Bobson,  M.R., 
16  June,  1815,  B.  1195  ;  19  Ves.  385  ;  of  an  ejectment  against  the  mort- 
gagor :  L.  Middleton  v.  Eliot,  15  Sim.  536  ;  and  also  of  a  redemption  suit 
occasioned  by  non-produotion  (through  loss)  of  the  deeds  and  refusal  to  give 
any  indemnity  :  8.  G. ;  and  see  8mifh  v.  Bicknell,  3  V.  &  B.  51,  n. ;  and  for 
the  form  of  indemnity  bond  to  be  given  by  the  mortgagee,  see  8hdmardine 
V.  Harrop,  6  Madd.  44. 

But,  semble,  a  refusal  to  accept  a  proper  indemnity  offered  by  the  mort- 
gagee would  render  the  mortgagor  liable  for  costs  thereby  occasioned : 
Macartney  v.  Qraham,  2  Buss.  &  M.  353. 

In  GaldwelU.  Matthews,  1890,  W.  N.  84  ;  62  L.  T.  799,  the  Court  required 
a  bond  of  indemnity  to  be  given  to  the  second  mortgagees,  together  with 
retention  of  a  small  sum  in  Court  to  meet  possible  future  costs. 

The  refusal  of  a  mortgagee's  costs  on  the  ground  of  misconduct  is  matter 
of  discretion,  from  which  no  appeal  will  lie :  Pooley's  Trustee  v.  Whetham, 
33  Ch.  D.  76,  C.  A. 

By  0.  LXV,  1,  any  right  of  mortgagees  to  costs  out  of  a  particular  estate  or 
fund  to  which  they  would  be  entitled  according  to  the  rules  hitherto  acted 
upon  in  equity  is  reserved. 

The  mere  pendency  of  a  foreclosure  action  does  not  amount  to  pressure, 
so  as  to  entitle  the  mortgagor  to  tax  costs  which  he  has  paid,  together  with 
principal  and  interest,  to  the  mortgagee :  Be  Griffith,  Jones  &  Co.,  50  L.  T. 
434  ;  53  L.  J.  Ch.  303  ;  32  W.  R.  350. 

In  an  action  to  foreclose  a  mortgage  for  £66,  where  the  Pit  and  Deft  lived 
at  the  same  place,  the  Pit  was  allowed  only  such  costs  as  he  would  have 
obtained  in  the  County  Court :  Crozier  v.  JDowseit,  31  Ch.  D.  67. 

As  to  the  jurisdiction  of  the  Court,  in  an  action  by  bondholders  for 
realization  of  their  security,  to  give  leave  to  a  represve  committee  to  pro- 
mote a  Bill  in  Parliament,  and  order  the  costs  to  be  paid  out  of  the  property 
comprised  in  the  security,  see  Buckham  v.  Trustees  of  Whitehaven,  55  L.  T. 
694. 

The  rule  in  Cradock  v.  Piper  (1  M.  &  G.  664,  v.  sup.  p.  1137)  is  not  to  be 
extended  to  solrs :  Be  Doody,  Fisher  v.  D.,  [1893]  1  Ch.  129,  C.  A.  (over- 
ruling Be  Donaldson,  27  Ch.  D.  544).  Where  a  firm  of  solrs  acted  in  an 
action  for  mortgagees,  of  whom  a  member  of  the  firm  was  one,  the  order 
was  to  ascertain  the  amount  of  costs  which  would  have  been  property 
chargeable  against  the  mortgagor  if  an  independent  solr  had  been  employed, 
and  to  allow  the  solr- mortgagee  the  same  proportion  thereof  as  that  which 
he  was  entitled  to  in  the  general  profits  of  the  partnership,  and  to  allow  him 
no  profit  costs  :  8.  G. 

Previously  to  the  Mortgagees'  Legal  Costs  Act,  a  mortgagee  was  allowed 
as  against  the  mortgagor  or  a  puisne  mortgagee  his  costs  out  of  pocket 
only  :  8clater  v.  Gottam,  3  Jur.  N.  S.  630 ;  5  W.  R.  744  ;  Be  Wallis,  Exp. 
Lickorish,  25  Q.  B.  D.  176,  C.  A. ;  FiM  v.  Hopkins,  44  Ch.  D.  524 ;  Be 
Boberts,  43  Ch.  D.  52  ;  Be  Doody,  Fisher  v.  D.,  [1893]  1  Ch.  129,  C.  A. ; 
Eyre  v.  Wynn- Mackenzie,  [1894]  1  Ch.  218  ;  Cordery,  211 ;  Cheese  v.  Keen, 
[1908]  1  Oh.  245 ;  and  it  was  not  necessary  that  the  objection  to  the 
allowance  of  the  further  costs  should  be  taken  at  the  hearing,  but  it  might 
be  taken  before  the  Taxing  Master  after  judgment  in  the  common  form  in 
a  redemption  action  directing  taxation  of  costs :  Stone  v.  Lickorish, 
[1891]  2  Ch.  363  ;  Price  v.  McBeth,  12  W.  R.  818  ;  33  L.  J.  Ch.  460 ;  10 
Jur.  N.  S.  579  ;   10  L.  T.  521. 

Now,  by  the  Mortgagees'  Legal  Costs  Act,  1895  (58  &  59  V,  c.  25),  s.  2,  in 
the  case  of  mortgages  made  on  or  after  July  1st,  1895  :  "  Any  soUcitor  to 
whom,  either  alone  or  jointly  with  any  other  person,  a  mortgage  is  made,  or 


sect'.  I.  (ill.)]  Redemption.  1879 

the  firm  of  which  such  solr  is  a  member,  sliall  be  entitled  to  receive,  for 
all  business  transacted  and  acts  done  by  such  solr  or  firm  in  negotiating 
the  loan,  deducing  and  investigating  the  title  to  the  property  and  preparing 
and  completing  the  mortgage,  all  such  usual  professional  charges  and 
remuneration  as  he  or  they  would  have  been  entitled  to  receive  if  such 
mortgage  had  been  made  to  a  person  not  a  solr,  and  such  person  had  retained 
and  employed  such  solr  or  firm  to  transact  such  business  and  do  such  acts 
and  such  charges  and  remuneration  shall  accordingly  be  recoverable  from 
the  mortgagor." 

By  sect.  3(1):  "  Any  solr  to  or  in  whom,  either  alone  or  jointly  with  any 
other  person,  any  mortgage  is  made  or  is  vested  by  transfer  or  transmission, 
or  the  firm  of  which  such  solr  is  a  member,  shall  be  entitled  to  receive  and 
recover  from  the  person  on  whose  behalf  the  same  is  done,  or  to  charge 
against  the  security  for  all  business  transacted  and  acts  done  by  such  solr  or 
firm  subsequent  and  in  relation  to  such  mortgage,  or  to  the  security  thereby 
created,  or  the  property  therein  comprised,  all  such  usual  professional 
charges  and  remuneration  as  he  or  they  would  have  been  entitled  to  receive 
if  such  mortgage  had  been  made  to  and  had  remained  vested  in  a  person 
not  a  solr,  and  such  person  had  retained  and  employed  such  solr  or  firm  to 
transact  such  business  and  do  such  acts  ;  and  accordingly  no  such  mortgage 
shall  be  redeemed  except  upon  payment  of  such  charges  and  remuneration. 
(2)  This  section  appUes  to  mortgages  made  and  business  transacted  and 
acts  done  either  before  or  after  the  commencement  of  this  Act." 

The  retrospective  operation  of  this  section  does  not  extend  to  cases  where 
costs  have  been  already  disallowed  and  the  time  for  appealing  has  expired  : 
Eyre  V.  Wynn-Machenzie,  [1896J 1  Oh.  135  ;  nor  to  cases  where  an  order  for 
an  account  of  what  is  due  for  principal,  interest  and  taxed  costs  has  been 
made  previously  to  the  Act,  although  actual  taxation  is  not  directed  until 
further  consideration  subsequently  to  the  Act :  Day  v.  Kelland,  [1900]  2 
Ch.  746,  C.  A. 

By  sect.  4,  the  expression  "  mortgage  "  includes  any  charge  on  any  pro- 
perty for  securing  money  or  money's  worth. 


PEIOKITY  OF  COSTS. 

A  mortgagee,  by  amending  his  pleadings  and  consenting  to  a  sale  of  the  Consenting  to 
estate  instead  of  insisting  upon  his  original  claim  to  foreclosure,  does  not  s*"- 
forfeit  his  right  to  his  costs  in  priority  to  the  costs  of  the  sale  ;  and  until  his 
claim  is  satisfied  nothing  can  be  taken  from  the  estate  by  the  mortgagor  or 
subsequent  incumbrancers  :  Cooh  v.  Hart,  12  Eq.  459  ;  Wade  v.  Ward,  4 
Dr.  602 ;  Cutfield  v.  Richards,  26  Beav.  241 ;  Wild  v.  Lockhart,  10  Beav. 
323 ;   Tipping  v.  Power,  1  Ha.  405. 

If  the  produce  of  the  sale  prove  insufficient  to  pay  the  first  mortgagee  his 
principal,  interest,  and  costs,  the  whole  fund  will  be  paid  to  him  without 
deduction  :  Upperton  v.  Harrison,  7  Sim.  444 ;  Wonham  v.  Machin,  10 
Eq.  447  ;  Hepworth  v.  Heslop,  3  Ha.  485  ;  and  see  Millar  v.  Johnston,  23 
L.  R.  Jr.  50. 

The  costs  of  taking  out  admon  to  a  wife  who  has  joined  her  husband  in 
mortgaging  her  reversionary  interest  cannot  be  retained  out  of  the  fund  as 
against  the  mortgagee :   Saunders  v.  Dunman,  7  Ch.  D.  826. 

If,  instead  of  simply  suing  to  enforce  his  security  by  foreclosure  or  sale.  Taking  pro- 
a  mortgagee  commences  or  adopts  proceedings  to  obtain  further  benefit  ceedings  for 
than  he  has  contracted  for,  e.g.,&  suit  to  administer  the  deceased  mortgagor's  ^'dmon. 
estate,  the  costs  follow  the  rule  applicable  to  admon  suits,  and  will  be  paid 
before  the  mortgage  debt :   Re  Spensley,  8.  v.  Harrison,  15  Eq.  16  ;  Arm- 
strong V.  Stone,  14  Beav.  535  ;  White  v.  Bp.  Peterborough,  Jao.  402  ;  and  see 
White  V.  Chidgeon,  30  Beav.  545. 

But  in  Piiwhard  v.  Fellows,  17  Eq.  421,  the  right  of  a  legal  mortgagee  Pit, 
in  a  suit  for  sale  and  admon,  to  his  principal,  interest,  and  costs  out  of  the 
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proceeds  of  sale  in  priority  to  the  costs  of  the  exors  and  devisees  was  upheld  : 
see  also  iJe  Mackinlay,  2  D.  J.  &  S.  358. 

A  puisne  incumbrancer  who  has  taken  proceedings  to  realize  and  dis- 
tribute a  fund  which  would  otherwise  have  been  unavailable,  is  entitled  to 
have  liis  costs  first  provided  for  out  of  the  fund,  and  then  the  costs  of  the 
othei:  incumbrancers  will  be  added  to  their  debts  and  paid  according  to 
their  priorities  :  Wright  v.  Kirby,  23  Beav.  463 ;  Ford  v.  E.  Chesterfield, 
21  Beav.  426  ;  Batten  v.  Dartmouth  Harbour  Commrs,  45  Ch.  D.  612. 

For  acts  held  not  to  imply  an  adoption  of  a  suit  or  sale,  see  Langton  v. 
L.,  7  D.  M.  &  G.  30 ;  Crosse  v.  Gen.  Bevy.,  &c.  Co.,  3  D.  M.  &  G.  698 ; 
Carrich  v.  Wigan  Tram  Co.,  1893,  W.  N.  98. 

And  as  to  the  costs  of  a  mortgagee  who  sues  for  admon  and  realization  of 
his  security,  or  who  consents  to  a  sale  of  the  mortgaged  property  in  an 
admon  suit,  v.  sup.  p.  1852 ;  Pish.  Mort.,  s.  1885  et  seq. ;  Coote,  1133  et  seq. 

Harbour  commrs,  though  made  parties  in  the  capacity  of  mortgagors  to 
an  action  to  determine  priorities,  were  held  entitled,  under  sect.  60  of  the 
Commissioners  Clauses  Act,  1847  (10  &  11  V.  c.  16),  to  the  costs  of  action  as 
between  solr  and  client  in  priority  to  all  other  parties :  Batten  v.  Dart- 
mouth Harbour  Commrs,  45  Ch.  D.  612. 

On  further  consideration  of  a  debenture  holder's  action,  the  costs  and 
expenses  were  directed  to  be  paid  out  of  the  fund  in  the  following  order : — 
(1)  The  Pit's  costs  of  realization,  including  an  abortive  sale;  (2)  the 
balance  due  to  receiver  and  manager,  including  remuneration,  and  his  costs 
of  action  :  (3)  the  costs,  charges,  and  expenses  of  the  trustees  of  a  covering 
deed ;  (4)  the  costs  of  the' original  Pit  (a  bankrupt  for  whom  the  existing 
Pit  had  been  substituted),  and  of  the  existing  Pit  pari  passu :  Batten  v. 
Wedgwood  Coal  Co.,  28  Ch.  D.  317  (and  cf.  Be  London  United  Breweries,  Ld., 
[1907]  2  Ch.  611) ;  and  in  a  similar  action,  expenses  necessarily  incurred 
by  receivers  and  managers  in  completing  contracts  had  priority  not  only 
over  the  debenture  holders,  but  also  over  persons  who  had  advanced 
money  as  a  first  charge  on  the  assets  under  orders  of  Court  for  the  purposes 
of  the  realization  :  Strapp  v.  Bull,  [1895]  2  Ch.  1,  C.  A.  ;  Be  Glasdir  Copper 
Mines,  [1906]  1  Ch.  365 ;  but,  semble,  this  rule  will  only  apply  where  the 
person  making  the  advance  is  a  party  to  the  action  and  not  where  he  is  a 
stranger :  Olasdir  Copper  Mines,  sup.,  and  Be  Boynton,  [1910]  1  Ch.  519  ; 
and  see  Lathom  v.  Greenwich  Ferry  Co.,  1895,  W.  N.  77  ;  72  L.  T.  790  ; 
Bamsay  v.  Simpson,  [1899]  1  I.  R.  69  ;  Be  Wrexham,  cfcc.  By.  Co.,  [1900]  1 
Ch.  261,  C.  A. ;  and  cf.  Be  Lancashire,  Derbyshire,  dkc.  By.  Acts,  [1903] 
2  Ch.  711. 

For  form  of  orders  as  to  costs  of  debenture  holders'  action  where  the  same 
solr  appears  for  their  trustees  and  for  the  co.  (the  security  being 
insufficient),  see  Mortgage  Ins.  Corp.  V.  Canadian,  cfcc.  Co.,  [1901]  2  Ch. 
377. 

As  to  costs  incurred  by  a  person  entitled  to  an  annuity  and  charge  in 
successfully  enforcing  his  right  as  against  the  owner,  and  that  such  costs 
rank  with  the  principal  sum,  see  Be  Baldwin's  Estate,  [1900]  1  I.  E.  15. 

And  that  the  Court  has  a  special  discretion  in  priority  cases,  see 
Harpham  v.  Shacklock,  19  Ch.  D.  207,  C.  A. 


COSTS   OF   RECONVEYANCE. 

Costs  borne  The  costs  of  reconveyance,  and  of  revesting  the  estate  where  it  has  been 
by  mortgagor,  devised  by  the  mortgagee  or  has  vested  in  Ms  infant  heir,  are  borne  by  the 
mortgagor,  even  when  the  general  costs  are  ordered  to  be  paid  by  the  mort- 
gagee :  L.  Middleton  v.  Eliot,  15  Sim.  531  ;  Exp.  Ommaney,  10  Sim.  298 ; 
King  v.  Smith,  6  Ha.  473  ;  unless  the  costs  have  been  increased  by  negli- 
gent, capricious,  or  unnecessary  acts  of  the  mortgagee,  in  which  case  he  has 
been  made  to  pay  the  extra  costs  :  Capper  v.  Terrington,  Burden  v.  Oldaker, 

1  Coll.  103,  105  ;   13  L.  J.  Ch.  239,  240 ;  and  see  M.  By.  Co.  v.  Wescombe, 

2  Ry.  Ca.  211. 
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If  the  mortgagee  has  become  lunatic,  or  the  estate  has  descended  upon  a  Mortgagee 
lunatic  heir-at-law,  the  judge  in  lunacy,  under  sect.  135  of  the  Lunacy  Act,  becoming 
1890,  or  in  the  case  of  a  mortgagee  trustee  the  Judge  of  the  High  Court  lunatic, 
under  the  Lunacy  Act,  1911j  can  make  an  order  vesting  the  land  in  such 
person  or  persons,  for  such  estate,  and  in  such  manner  as  he  directs  ;  and 
any  such  order  is  to  have  the  same  effect  as  if  the  mortgagee  had  been 
sane  and  executed  a  deed  conveying  the  land  for  the  estate  named  in  the 
order.    The  mortgagor  must,  it  would  seem,  bear  the  costs  of  obtaining 
the  vesting  order,  but  not  the  costs  of  the  lunatic  :  Re  Sparks,  6  Ch.  D. 
361 ;  Lewin,  Trusts,  865, 

If  the  mortgagor  requires  a  reconveyance,  the  committee  should  by 
petition  obtain  an  order  authorizing  liim  on  payment  to  execute  the  recon- 
veyance accordingly.  The  costs  occasioned  by  this  application  are  paid  out 
of  the  lunatic's  estate  :  Be  Jones,  2  Ch.  D.  70  ;  Exp.  Richards,  1  J.  &  W. 
264 ;  Re  Townsend,  1  Mac.  &  G.  686 ;  and  the  mortgagor  should  not  be 
served,  and  will  not  have  liis  costs  of  appearing  though  served :  Re  Phillips, 
4  Ch.  629  ;  and  if  after  having  paid  off  the  mortgage  he  presents  the  petition 
he  will  have  to  pay  the  costs  consequent  thereon  :  Re  Jones,  2  D.  F.  &  J. 
554 ;  Re  Stuart,  4  D.  &  J.  317  ;  unless  the  committee  refuses  to  make  the 
apphcation  :  see  Re  Wheeler,  1  D.  M.  &  G.  434,  436,  n. 

If  the  lunatic  is  a  mere  trustee,  and  the  trust  appears  on  the  mortgage 
deed,  it  has  been  held  that  the  costs  occasioned  by  the  lunacy  must  be 
borne  by  the  mortgagor :  Re  Lewes,  1  Mac.  &  G.  23.  In  this  case,  however, 
the  petition  for  the  appointment  of  some  proper  person  to  receive  the 
mortgage  money  and  to  reconvey  was  presented  by  the  mortgagor :  see 
also  Re  Jones,  2  Ch.  D.  70. 

The  costs  of  the  subsequent  reconveyance,  or  of  the  proceedings  conse- 
quent thereon,  follow  the  general  rule  and  are  paid  by  the  mortgagor : 
see  Chap.  XLL,  "  Trustees,"  p.  1221 ;  Leivin,  865 ;  Fish.  Mort.  s.  1909  ; 
Coote,  1453. 

The  mortgagee  or  transferee  who  is  being  paid  off  is  entitled  to  keep  one  Copies  of 
fair  copy  of  draft  deed  or  reconveyance  until  the  transaction  is  completed,  documents, 
when  he  must  hand  it,  and  all  other  copies  of  documents  relating  to  the 
property,  to  the  mortgagor  :  Re  Wade  and  Thomas,  17  Ch.  D.  348. 

COSTS,    CHARGES,   AND   EXPENSES   PKOPEKLY  INCTTBEED. 

A  mortgagee  will  be  allowed,  in  addition  to  his  costs  in  a  foreclosure  or  Costs  which 
redemption  action,  all  costs  and  expenses  necessarily  or  properly  incurred  mortgagee 
in  ascertaining,  asserting,  or  defending  his  rights  under  Ms  mortgage  ™ay  ^^  to 
contract :  see  Dryden  v.  Frost,  3  My.  &  C.  670  ;  DetilUn  v.  Gale,  7  Ves.  583.  ^'^  security. 

He  will  accordingly  be  allowed  to  add  to  his  security  the  costs  of  pro- 
ceedings : — 

(a)  For  the  establishment  or  defence  of  the  mortgage  title  :  Oodfrey  v. 
Watson,  3  Atk.  517  ;  Parker  v.  Watkins,  Joh.  133  ;  Blackford  v.  Davis,  4 
Ch.  304 ;  Clark  v.  Hoskins,  37  L.  J.  Ch.  561,  569  ;   16  L.  T.  730. 

(6)  For  recovery  of  the  mortgage  money,  as  of  an  action  against  the 
mortgagor's  surety  :  Ellison  v.  Wright,  3  Russ.  458  ;  National  Prov.  Bank 
V.  Games,  31  Ch.  D.  582,  C.A.  ;  or  on  the  covenant  for  payment  of  interest : 
Merriman  v.  Bonney,  12  W.  R.  461  ;  10  L.  T.  88  ;  10  Jur.  N.  S.  534  (follow- 
ing, but  with  some  doubt,  Ellison  v.'  Wright,  sup.). 

And  equitable  mortgagees  were  allowed  all  expenses  properly  incurred  for 
preparation  of  a  legal  mortgage  under  their  contract,  including  necessary 
inspection  of  title-deeds,  but  not  costs  of  investigation  of  title :  National 
Prov.  Bank  v.  Games,  31  Ch.  D.  582,  C.  A.  ;  and  a  mortgagee  cannot  add 
his  solr's  costs  of  negotiating  the  loan  and  preparing  the  proper  deeds  to 
his  security,  such  costs  being  merely  a  simple  contract  debt  from  the 
mortgagor :    Wales  v.  Carr,  [1902]  1  Ch.  860. 

And  as  against  the  mortgagor's  devisees  the  costs  of  an  action  on  the 
mortgage  bond  against  the  exor  were  not  allowed  :  Lewis  v.  John,  9  Sim. 
366 ;   but  see  National  Prov.  Bank  of  England  v.  Games,  31  Ch.  D.  582, 
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C.  A. ;  nor  the  costs  incurred  by  an  equitable  mortgagee  in  unsuccessfully 
defending  an  action  at  law  for  recovery  of  the  mortgaged  premises  :  Dryden 
V.  Frost,  3  My.  &  0.  670. 

And  generally  the  mortgagee  was  not  allowed  his  costs  of  unsuccessful 
proceedings  at  law :  Gocks  v.  Cfray,  1  Gifi.  77  ;  Peers  v.  Ceeley,  15  Beav. 
209. 

Costs  of  an  affidavit  verifying  statement  of  claim  were  not  allowed  as 
against  mortgagee  not  appearing  and  puisne  mortgagees  not  defending : 
Jones  V.  Harris,  1887,  W.  N.  10 ;  55  L.  T.  884. 

(c)  He  will  be  allowed  the  costs  of  obtaining  a  stop  order  on  a  fund  in 
Court  to  complete  the  security  when  the  application  is  authorized  by  the 
terms  of  the  mortgage  deed ;  but  the  allowance  of  such  costs  must  be 
specially  directed :    Waddilove  v.  Taylor,  6  Ha.  307. 

(d)  Of  obtaining  admon  as  a  creditor  to  the  mortgagor :  Ramsden  v. 
Langley,  2  Ver.  536  ;  and  see  Hunt  v.  Foumes,  9  Ves.  70  ;  Ward  v.  Barton,  11 
Sim.  534 ;  and  as  Deft  to  a  redemption  suit  by  second  mortgagee,  the  costs 
of  foreclosing  the  mortgagor  :  Lomax  v.  Hide,  2  Ver.  185. 

(e)  Of  an  abortive  sale  :  Farrer  v.  Lacy,  Hartland  &  Co.,  31  Ch.  D.  42, 
C.  A. ;  and  the  acceptance  by  the  auctioneer,  with  the  mortgagee's  con- 
currence, of  a  cheque  for  the  deposit  which  was  afterwards  dishonoured,  was 
not  such  negligence  as  to  deprive  him  of  them  :  S.  C. 

But  an  inquiry  as  to  a  mortgagee's  costs  of  proceedings,  ultra  those 
relating  strictly  to  the  foreclosure  or  redemption  action,  is  not  of  course. 
They  must  have  been  asked  for,  and  some  case  must  have  been  made  by  the 
pleadings  :  Merriman  v.  Bonney,  12  W.  R.  461 ;  Ward  v.  Barton,  11  Sim. 
534 ;  Bolingbroke  v.  Hinde,  25  Ch.  D.  795 ;  and  by  O.  xxxm,  8,  "  just 
allowances  "  are  imported  into  every  judgment  directing  an  account. 

Where  the  mortgagor  was  bankrupt,  and  the  Pit  was  transferee  of  a 
mortgage  on  which  interest  was  overdue  at  the  date  of  the  transfer,  he  was 
allowed  a  general  account  of  costs :   Bolingbroke  v.  Hinde,  sup. 

But  a  mortgagee  cannot  charge  remuneration  for  personal  work  or 
labour,  as,  for  example,  if  he  is  a  surveyor,  for  valuation  of  the  property 
for  the  purpose  of  the  mortgage  :  Field  v.  Hopkins,  44  Ch.  D.  524 ;  and  as 
to  the  position  of  a  solr-mortgagee,  v.  sup.  p.  1878. 
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COSTS   OF  DISCLAIMING  DEFENDANT. 

The  rules  as  to  the  costs  of  disclaiming  Defts  are  thus  stated  in  Ford  v.  E. 
Chesterfield,  16  Beav.  516,  and  have,  with  some  modifications,  been  since 
followed : — 

(1.)  If  the  Deft  disclaims  in  such  a  manner  as  to  show  that  he  never  had, 
and  never  claimed,  any  interest  at  or  after  the  institution  of  the  suit,  he  will 
be  entitled  to  his  costs. 

(2.)  If  having,  or  having  had,  an  interest,  he  shows  that  he  disclaimed,  or 
offered  to  disclaim,  before  suit,  he  will  also  be  entitled  to  his  costs. 

(3.)  He  will  not  be  entitled  to  his  costs  if,  having  an  interest,  he  does  not 
disclaim,  or  offer  to  disclaim,  until  he  puts  in  his  answer. 

See  on  these  rules  generally,  Bellamy  v.  Brickenden,  4  K.  &  J.  670 ; 
Ridgway  v.  Kynnersley,  2  H.  &  M.  565 ;  E.  Cork  v.  Russell,  13  Eq.  210  ; 
Clarke  v.  Toleman,  21  W.  B.  66  ;  45  L.  J.  Ch.  263  ;  24  W.  B.  425  ;  Day  v. 
Gudgen,  2  Ch.  D.  209. 

A  devisee  of  the  equity  of  redemption  who  has  not  accepted  the  devise  has 
been  held  entitled  to  the  costs  of  a  foreclosure  suit  as  a  person  who  never 
had,  and  never  claimed,  any  interest  at  or  after  suit :  Higgins  v.  Franks,  15 
Jur.  277.  But  in  Furber  v.  F.,  30  Beav.  523,  it  was  held  that  from  the  fact 
of  a  devise  it  must  be  assumed  primA  facie  that  the  devisee  had,  and  claimed, 
an  interest,  and  that  such  a  Deft  ought  by  his  disclaimer  to  have  offered  to 
be  dismissed  without  costs,  or  to  execute  any  necessary  deed :  see  also 
Oray  v.  Adamson,  35  Beav.  383. 

If,  from  having  been  paid  off  before  suit,  an  incumbrancer  made  Deft  has 
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no  longer  any  interest,  and,  on  being  served,  states  the  fact  and  offers  to  inoum- 
execute  a  disclaimer  (whether  at  the  Pit's  cost  or  not),  but  is  compelled  to  brancer. 
put  in  a  defence  and  is  brought  to  the  hearing,  he  will  get  his  costs  :  Day  v. 
Oudgen,  2  Ch.  D.  209  ;  Greene  v.  Foster,  22  Ch.  D.  566. 

And  it  would  seem  to  be  the  better  course  for  the  Pit  first  to  give  an 
incumbrancer  or  assignee,  by  formal  inquiry  whether  he  claims  any  interest 
and  by  notice  of  the  intended  proceedings,  an  opportunity  of  disclaiming  or 
releasing  his  interest  before  any  costs  have  been  incurred :  S.  C. ;  Hiorns  v. 
Holtom,  16  Jur.  1077,  1080 ;  Gurneij  v.  Jackson,  1  Sm.  &  G.  97  ;  1  W.  R. 
91  ;  and  see  Pish.  Mort.  s.  1920 ;  Coote,  1207. 

If,  however,  from  having  an  interest  at  the  time,  the  particular  assignee  Disclaimer 
or  incumbrancer  was  properly  made  a  Deft  in  the  first  instance,  the  Pit  is  after  suit, 
entitled,  without  taking  the  initiative  by  making  any  application  to  the 
Deft,  to  a  disclaimer  from  Mm  if  he  claims  no  interest  in  the  subject-matter 
of  the  action :    Maxwell  v.  Wightwick,  3  Eq.  210 ;    Talbot  v.  Kemshead, 
4  K.  &  J.  93  :  Tipping  v.  Power,  1  Ha.  405. 

In  Clarke  v.  Toleman,  42  L.  J.  Ch.  23 ;  27  L.  T.  599  ;  21  W.  R.  66,  it 
was  held  that,  although  the  assignee  of  the  mortgagor  made  Deft  had  by  his 
answer  and  disclaimer  submitted  to  be  dismissed  without  costs,  and  had  been 
brought  to  the  hearing,  he  must,  from  not  having  disclaimed  before  suit, 
bear  his  own  costs ;  and  so  in  Lewin  v.  Jones,  51  L.  T.  59,  Deft,  who 
admittedly  had  an  interest,  but  put  in  a  defence  disclaiming  and  offering  to 
be  dismissed  without  costs,  was  not  allowed  costs  of  appearing  at  the  trial ; 
and  Oreene  v.  Foster,  sup.,  and  Day  v.  Gudgen,  snp.,  were  distinguished  on 
the  ground  that  there  the  disclaiming  Deft  was  kept  by  the  Pit  before  the 
Court  for  another  purpose,  which  did  not  succeed. 

But  according  to  the  current  of  authorities,  if  on  being  served  the  Deft 
(though  properly  so  made)  offers  to  execute  a  disclaimer,  and  submits  to  be 
dismissed  without  costs,  or  does  not  ask  for  his  costs  of  suit,  he  is  entitled, 
if  compelled  to  put  in  a  defence  and  brought  to  a  hearing,  to  all  costs  sub- 
sequent to  his  offer :  see  Davis  v.  Whitmore,  28  Beav.  617  ;  Jones  v.  Rhind, 
17  W.  R.  1091 ;  Gowing  v.  Mowberry,  11  W.  R.  851 ;  Howkins  v.  Bennett,  2 
H.  &  M.  567,  n. ;  Ward  v.  Shakeshajt,  1  Dr.  &  Sm.  269  ;  Greene  v.  Foster,  22 
Ch.  D.  566 ;  Bradley  v.  Borlase,  7  W.  R.  125  (where  those  of  the  Defts  who 
disclaimed  on  service  got  their  costs  ;  those  who  disclaimed  by  answer  did 
not). 

And  a  Deft,  who  before  putting  in  his  answer,  parted  with  his  interest, 
and  immediately  gave  notice  to  the  Pit,  offering  to  be  dismissed  without 
costs,  received  his  costs  from  the  date  of  the  notice  :  Dillon  v.  Ashwin,  12 
W.  R.  366. 

A  statement  by  the  Deft  or  his  solr,  on  being  served,  that  he  had  agreed 
to  transfer  his  interest,  and  was  wilUng  to  disclaim,  not  accompanied  by  any 
offer  to  be  dismissed  without  costs,  was  not  a  sufficient  disclaimer  to  entitle 
the  Deft  to  costs  :  Roberts  v.  Hughes,  6  Eq.  20 ;  nor  was  a  statement  by 
answer  that  if  he  had  been  applied  to  he  would  have  disclaimed,  or  released 
his  interest :  Ford  v.  White,  16  Beav.  120 ;  Cash  v.  Belcher,  1  Ha.  310. 

As  to  the  form  of  the  disclaimer,  see  Lock  v.  Lamas,  15  Jur.  162  ;  Vale  v. 
Meredith,  18  Jur.  992  ;  Talbot  v.  Kemshead,  4  K.  &  J.  93. 

And  generally,  as  to  the  costs  of  disclaiming  Defts,  see  Fish.  Mort.  s.  1917, 
et  seq.  ;   Coote,  1207  et  seq. 

COSTS   OF  ASSIGNEES  AND   TETTSTEES. 

The  assignees  of  an  insolvent  or  bankrupt  mortgagor,  or  of  a  bankrupt  Assignees  of 
mesne  incumbrancer,  are  in  no  better  position  than  the  insolvent,  and  are  bankrupt 
not  entitled  to  their  costs  in  foreclosure  suits  :  Appleby  v.  Duke,  1  Ph.  272  ;  mortgagor. 
1  Ha.  303  ;  Cash  v.  Belcher,  1  Ha.  310 ;  Clarke  v.  Wilmot,  1  Ph.  276. 

They  are  equally  bound  by  the  rule  that  the  Pit  is  entitled  to  a  proper 
disclaimer  from  them  if  they  do  not  claim  any  interest ;  and  that  if  they  do 
not  disclaim  until  the  hearing  {Clarke  v.  Wilmot,  sup.) ;  or  by  answer  only 
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(Ford  V.  White,  16  Beav.  120) ;  or,  if  having  disclaimed  by  answer,  they 
appear  at  the  hearing  to  ask  for  costs  (Maxwell  v.  Wighiwick,  3  Eq.  210 ; 
Glarhe  v.  Tohman,  21  Beav.  66),  they  will  get  no  costs  ;  or,  as  in  Davis  v. 
Whitmore,  28  Beav.  617,  and  cases  stip.,  costs  subsequent  to  disclaimer  only. 

In  a  suit  to  determine  questions  between  a  part  owner  of  a  ship  and  the 
mortgagees  and  assignees  in  bankruptcy  of  the  owners  of  the  other  shares, 
the  assignees  got  no  costs  :   Oreen  v.  Briggs,  6  Ha.  632. 

The  costs  of  assignees  in  insolvency  of  the  Pit  in  a  foreclosure  suit,  who, 
pending  suit,  had  transferred  his  interest  and  afterwards  become  insolvent, 
were  not  charged  on  the  estate,  but  ordered  to  be  paid  by  the  Pit :  Coles  v. 
Forrest,  10  Beav.  552,  557. 

The  costs  of  trustees  for  sale  of  an  equity  of  redemption  will  be  paid  in 
priority  to  those  of  an  equitable  mortgagee  suing  for  sale  of  the  mortgaged 
property,  and  to  those  of  the  first  mortgagee  :  Clare  v.  Wood,  4  Ha.  81 ; 
Sicken  v.  Davis,  Kay,  xxi. ;  but  the  mortgagor's  trustee  to  bar  dower  is 
not  entitled,  as  against  the  mortgagee,  to  his  costs  in  a  foreclosure  suit : 
Horrocks  v.  Ledsam,  2  Coll.  208. 

Both  in  redemption  and  foreclosure  suits  the  costs  of  all  persons  claiming 
under  the  mortgagee,  and  made  necessary  parties  by  his  act,  fall  upon  the 
mortgagor ;  in  the  latter  case  they  will  be  paid  by  the  mortgagee  and 
added  to  the  mortgage  debt :  Wetherell  v.  Collins,  3  Madd.  255  ;  Bartle  v. 
Wilkin,  8  Sim.  238  ;  Browne  v.  Lockhart,  10  Sim.  426. 

If  the  assignment  or  settlement  is  not  made  by  the  mortgagee  until  after 
decree  in  a  foreclosure  suit,  or  even  pending  suit,  the  mortgagor  is  not  liable 
to  pay  the  costs  of  the  trustee  :  Barry  v.  Wrey,  3  Russ.  465  ;  or  any  extra 
costs  occasioned  by  the  assignment :  Coles  v.  Forrest,  10  Beav.  562  ;  James 
V.  Harding,  24  L.  J.  Ch.  729  ;  3  W.  R.  474. 

After  decree  for  successive  redemptions  and  foreclosure  a  Deft,  a  puisne 
mortgagee,  sub-mortgaged,  and  his  sub-mortgagee  having  filed  a  second 
bill  against  all  parties  to  the  former  suit  to  obtain  the  benefit  of  the  decree, 
his  bill  was  dismissed  with  costs  against  all  the  Defts  except  the  Pit's 
assignor,  whose  place  and  name  in  further  prosecution  of  the  first  suit  were 
to  be  taken  by  the  Pit  in  case  of  the  assignor  being  foreclosed  on  failing  to 
redeem  the  Pit :   Booth  v.  Creswicke,  8  Sim.  352. 

A  mortgagor  who  has  punctually  paid  his  interest  and  has  not  been 
called  upon  to  repay  the  principal  is  not  liable  in  a  redemption  suit  to  the 
costs  of  an  assignment  by  the  mortgagee  without  his  knowledge:  B. 
Badcli_ffe,  22  Beav.  201. 


COSTS   01"  EECEIVER. 

The  salary,  expenses,  and  costs  of  a  receiver  will  be  paid  out  of  the  fund 
or  estate,  but  he  ought  not  to  incur  expenses  or  take  legal  proceedings,  and 
will  not  be  allowed  the  costs  of  unsuccessfully  defending  actions,  without 
the  sanction  of  the  Court :  Ward  v.  Swift,  6  Ha.  312  ;  Swaby  v.  Dickon,  5 
Sim.  629  ;  but  he  may  be  allowed  the  costs  of  a  successful  action  under- 
taken at  his  own  risk  :  Bristowe  v.  Needham,  2  Ph.  190 ;  but  only  where 
the  defence  was  undertaken  in  relation  to  and  for  the  benefit  of  the  estate  : 
Re  Dunn,  [1904]  1  Ch.  648 ;  and  in  Courand  v.  Hanmer,  9  Beav.  3,  the 
receiver  was  allowed,  out  of  the  funds  in  Court  belonging  to  the  incum- 
brancers, the  costs  of  a  petition  by  the  mortgagor  which  had  been  dismissed 
with  costs,  the  mortgagor  being  insolvent.  And  the  costs  and  remuneration 
of  a  receiver  and  manager  in  a  debenture-holder's  action  have  priority  over 
all  costs,  except  those  of  actual  realization  :  Batten  v.  Wedgwood  Coal  Co., 
28  Ch.  D.  317  ;  Strapp  v.  B^dl,  [1895]  2  Ch.  1,  C.  A. ;  Lalhom  v.  Greenwich 
Ferry  Co.,  1895,  W.  N.  77  ;  72  L.  T.  790 ;  and  see  Re  Olasdir  Copper 
Mines,  [1906]  1  Ch.  365  ;  Re  Boynton,  [1910]  1  Ch.  519  ;  and  sup.  p.  1880. 

And  see  as  to  the  appointment  of  receivers  as  between  mortgagor  and 
mortgagee,  and  their  rights  and  duties,  sup.  Vol.  I.,  Chap.  XXXII., 
"  Recbivees,"  pp.  749—750. 
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Section  II. — Accounts,  Inquiries,  Declaeations,  and  Direc- 
tions IN  Foreclosure  and  Redemption  Actions. 

1.  Account  of  Rents — Annual  Rests. 

"  And  in  taking  the  said  account  of  the  said  rents  and  profits 
annual  rests  are  to  be  made  of  the  clear  balance  of  such  rents  and 
profits,  and  interest  is  to  be  computed  on  such  respective  balances  at 
the  rate  of  £ —  p.  c.  per  ann. ;  and  in  making  such  annual  rests,  except 
the  first,  the  interest  of  each  preceding  balance  is  to  be  included  in 
such  balance,  so  as  to  charge  the  Deft  with  compound  interest 
thereon. 

This  form  was  adopted  in  Gotham  v.  West,  M.  R.,  21  Feb.  1837,  A.  426, 
sup.  p.  1118,  Form  9,  and  distinctly  expresses  the  mode  in  which  the  account 
with  annual  rests  is  to  be  taken.  In  that  case  the  interest  was  computed 
at  the  rate  of  5  p.  c,  but  in  the  absence  of  special  circumstances  4  p.  c. 
has  been  the  usual  rate. 

In  Wilson  V.  Metcalje,  M.  R.,  28  June,  1826,  B.  1841, 1  Russ.  537,  annual 
rests  were  directed  to  be  made  on  the  amount  of  rents  received  by,  and  on 
the  occupation  rent  accrued  due  from,  the  mortgagee  in  her  Ufetime,  and 
the  Defts,  or  any  of  them,  since  her  death,  with  a  direction  to  compute 
interest  at  4  p.  c.  on  such  rents  and  occupation  rents  respectively,  distin- 
guishing such  part  of  such  interest  as  had  become  due  from  the  Defts,  or 
any  of  them,  since  the  death  of  the  mortgagee. 

2.  Account  of  Rents — Repairs  and  Lasting  Improvements. 

1.  Account  of  amount  due  [Form  1,  p.  1825] ;  2.  An  account  of 
all  sums  of  money  properly  laid  out  by  the  Pits  in  necessary  repairs 
and  lasting  improvements  on  the  hereditaments  comprised  in  the 
said  mortgage  ;  And  it  is  ordered  that  interest  be  computed  on  the 
sums  which  shall  appear  to  have  been  so  laid  out  in  lasting  improve- 
ments after  the  same  rate  of  interest  as  the  said  mortgage  carries  ; 
And  it  is  ordered  that  what  shall  be  certified  to  be  due  on  the  account 
numbered  2  be  added  to  what  shall  be  certified  to  be  due  on  the 
account  numbered  1 ;  3.  An  account  of  the  rents  and  profits  of  the 
mortgaged  hereditaments  received  by  the  Pits,  or  either  of  them, 
or  by  any  other  person  &c.,  or  which  without  &c.  [Form  2,  p.  1826] ; 
And  it  is  ordered  that  what  shall  be  certified  to  be  due  on  account 
No.  3  be  deducted  from  what  shall  be  certified  to  be  due  to  the  Pits 
on  the  accoimts  numbered  1  and  2,  and  the  balance  certified.  Direc- 
tion for  redemption  and  in  default  foreclosure  [Form  1,  p.  1825]. — 
Townley  v.  Moore,  V.-C.  K.,  17  July,  1856,  B.  1879. 

3.  Account  of  Insurance  Premiums. 

Account  of  amount  due  [Form  1,  p.  1825],  including  the  sums  the 
Pit  has  paid  for  premiums  on  the  policy  of  insurance  in  the  pleadings 
mentioned,  with  interest  thereon  at  the  same  rate  as  the  mortgage 
carries. — Marshall  v.  Nunn,  V.-C.  K.,  22  Jan.,  1853,  B.  317  ;  Bates  v. 
Johnson,  V.-C.  W.,  30  May,  1859,  A.  1742. 
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For  decree  for  account  of  Pit's  principal,  interest,  and  costs,  and  of  tlie 
amount  admitted  to  have  been  advanced  for  the  renewal  of  the  lease  of  the 
mortgaged  estate,  and  for  interest  agreed  to  be  paid  thereon,  and  for  the 
fees  and  expenses  of  the  renewal  to  be  taxed  ;  and  the  deceased  mortgagor 
having  verbally  agreed  to  pay  increased  interest  from  a  certain  time,  the 
further  interest  to  be  computed,  and  to  be  considered  as  a  debt  against  his 
personal  estate,  see  Bishop  v.  Mantell,  M.  R.,  16  June,  1807,  A.  1424. 

For  a  declaration  that  a  renewed  lease  is  a  graft  upon  the  original  lease 
assigned  to  the  Pit  by  way  of  mortgage,  with  accounts,  and  giving  mort- 
gagor's soir  a  lien  on  the  lease  for  his  costs  of  renewal,  see  Smith  v.  Chichester, 
1  D.  &  War.  395. 

For  account  of  what  is  due  to  the  mortgagee  for  principal,  interest,  and 
costs,  and  for  money  paid  by  way  of  fine  for  admission  to  the  mortgaged 
hereditaments,  and  of  sums  laid  out  in  repairs,  fines  on  admission,  and 
lasting  improvements,  and  account  of  rents  with  annual  rests,  see  Lane  v. 
King,  M.  R.,  2  July,  1799,  B.  960. 


4.  Inquiries  as  to  Proceeds  of  Sale  of  Part  of  Mortgaged  Premises, 
and  as  to  Moneys  received  for  Insurance  of  Mortgaged  Premises 
— Interest  on  Amounts  received. 

1.  Account  of  amount  due.  2.  Account  of  moneys  properly  laid 
out  in  repairs  and  permanent  improvements,  and  in  satisfaction  of 
an  equitable  mortgage,  with  interest  on  the  sums  so  laid  out  com- 
puted at  the  same  rate  as  the  mortgage  carries.  3.  Inquiry  as  to 
what  due  in  respect  of  costs,  charges,  and  expenses  beyond  costs  of 
(action)  [Form  15,  -post,  p.  1891].  4.  Account  of  rents  and  profits 
[Form  2,  sup.  p.  1826].  5.  An  inquiry  whether  any  and  what  parts 
of  the  hereditaments  comprised  in  the  mortgage  in  the  pleadings 
mentioned  have  been  sold,  and  if  so,  by  whom  and  for  what  sums  of 
money,  and  by  whom  the  purchase-moneys  have  been  received,  and 
how  the  same  have  been  applied.  6.  An  inquiry  whether  any  money 
has  been  paid  by  any  insurance  co.  in  respect  of  any  part  of  the  mort- 
gaged premises  which  has  been  burnt  down,  and  by  whom  the  same 
has  been  received,  and  how  the  same  has  been  applied.  7.  An 
account  of  the  proceeds  of  any  such  sale  and  of  any  such  insurance 
money  received  by  R.  in  the  pleadings  named,  or  by  the  Defts,  or  by 
any  other  person  &c.,  or  which,  without  the  wilful  default  of  the  said 
R.  and  the  Defts,  might  have  been  so  received ;  And  without  pre- 
judice to  any  question,  interest  at  the  rate  of  5  p.  c.  per  ann.  to  be 
computed  on  the  proceeds  of  any  such  sale,  and  on  any  such  insurance 
money  from  the  respective  times  of  the  receipt  thereof. — ^Adjourn 
to.— King  v.  Kitchener,  L.JJ.,  4  Aug.  1871,  A.  2916. 

For  an  account  against  a  mortgagee  in  possession  (who  had  sold)  of  the 
proceeds  of  sale  received  by  him,  or  by  his  order,  or  for  his  use,  or  which, 
without  liis  wilful  default,  might  have  been  so  received,  see  Mayer  v. 
Murray,  M.  R.,  1  May,  1878,  B.  893  ;  8  Ch.  D.  424. 

For  an  account  of  what  was  due  to  the  Defts  for  their  proper  expenditure 
since,  &c.,  in  repairs  and  lasting  improvements,  insurance,  surveyors' 
charges,  ground  rent,  and  otherwise  in  respect  of  the  premises  whereof  they 
entered  into  possession,  &c.,  with  a  direction  that  what  should  appear  to  be 
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due  upon  the  account  of  rents  and  profits  on  the  footing  of  wilful  default  be 
set  off  against  what  should  appear  to  be  due  upon  the  accounts  of  principal 
and  interest  and  of  expenditure,  and  the  balance  certified,  see  Blyth  v. 
Carpenter,  V.-C.  K.,  1  Aug.  1866,  A.  2143. 

5.  Sums  laid  out  in  completing  Buildings. 

Account  of  all  sums  of  money  properly  laid  out  by  the  Pit  in 
completing  the  five  cottages  in  the  pleadings  mentioned,  or  other- 
wise, in  necessary  repairs  and  lasting  improvements  of  the  heredita- 
ments comprised  in  the  Pit's  mortgage.  Interest  to  be  computed 
on  the  sums  so  laid  out  (except  in  repairs)  after  the  same  r^te  as  the 
mortgage  carries. — See  Glencross  v.  Pulman,  V.-C.  S.,  9  Feb.  1859, 
A.  1024. 

For  the  allowance  of  interest  at  the  mortgage  rate  on  sums  laid  out  by  a 
mortgagee  in  possession  in  necessary  repairs  of  the  mortgaged  (building) 
property,  though  in  other  respects  the  account  was  taken  adversely  to  the 
mortgagee,  see  Eyre  v.  Hughes,  V.-C.  B.,  9  Feb.  1876,  A.  374. 


6.  Inquiry  in  Redemption  Action  as  to  Possession  hy  deceased 
Mortgagee — Occupation  Rent — Over-payment — Defendant  to 
deliver  Possession  on  Redemption. 

1.  Account  of  amount  due  [Form  1,  p.  1852] ;  2.  "  An  inquiry 
when  H.,  the  grandfather  of  the  Deft,  entered  into  possession  of  the 
hereditaments  comprised  in  the  said  mortgage  security,  and  into 
the  receipt  of  the  rents  and  profits  thereof,  and  whether  the  said  H. 
or  the  Deft  have  ever,  and  when,  been  in  actual  occupation  and 
enjoyment  of  the  said  hereditaments  or  any  part  thereof  "  ;  3.  An 
account  of  rents  and  profits  received  by  the  Deft  and  the  said  H.  &c., 
on  the  footing  of  wilful  default,  since  the  said  H.  entered  into  posses- 
sion of  the  said  hereditaments  ;  "  And  it  is  ordered  that  an  annual 
value  by  way  of  occupation  rent  be  set  on  the  said  hereditaments, 
or  any  part  of  the  same,  whereof  he  or  they  have  been  in  the  actual 
occupation ;  And  it  is  ordered  that  the  Deft  be  charged  therewith 
in  the  said  account  of  rents  and  profits  ;  And  it  is  ordered  that  what 
shall  appear  to  be  due  on  accoimt  No.  3  be  deducted  from  what 
shall  appear  to  be  due  to  the  Deft  on  account  No.  1,  and  the  balance 
certified.  And  it  is  ordered  that  upon  the  Pit  paying  to  the  Deft 
what  shall  be  certified  to  be  such  balance  as  aforesaid,  within  &c., 
at  such  &c.,  the  Deft  do  reconvey  &c.,  and  deliver  up  all  deeds  &c. ; 
And  it  is  ordered  that  the  Deft  do  deliver  up  possession  of  the  mort- 
gaged hereditaments  to  the  Pit,  or  as  he  shall  direct ;  But  in  default 
&c.,  it  is  ordered  tliat  this  action  do  stand  dismissed  &c.  But  in 
case  it  shall  appear  in  taking  the  said  accounts  that  the  Deft  has  been 
overpaid  his  principal  and  interest,"  Adjourn  &c.,  and  costs. — 
Liberty  to  a^Tplj.— Arthur  v.  Higgs,  M.  R.,  25  April,  1856,  A.  912  ; 
and  see  Evans  v.  Kinsey,  V.-C.  K.,  24  May,  1855,  A.  935. 
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For  an  inquiry  what  parts  of  the  mortgaged  hereditaments,  and  from  and 
during  what  time,  since  possession  taken  by  the  mortgagee,  have  been 
made  use  of  for  the  purpose  of  making  bricks  and  tiles,  or  for  getting  earth 
or  clay  from  which  bricks  and  tiles  have  been  made  ;  and  a  fair  and  proper 
occupation  rent  to  be  set  for  such  parts  of  tlie  mortgaged  hereditaments, 
having  regard  to  the  rent  for  which  such  parts  would  from  time  to  time  have 
let  to  brickmakers  for  the  purpose  of  making  bricks  and  tiles  therefrom,  see 
Jednes  v.  HutcMngs,  V.-C,  23  Feb.  1824,  A.  2276. 


7.  Inquiry  as  to  Deterioration  of  Mortgaged  Property. 

An  inquiry  whether  the  mortgaged  premises  have  been  deteriorated 
since  the  Deft  hath  been  in  possession  thereof,  by  the  (wilful)  neglect 
of  the  Deft  in  not  repairing  the  same,  and  to  what  extent. — Pretty- 
john  V.  Pyke,  30  Nov.  1809,  B.  132  ;  S.  C,  17  Jan.  1813,  on  further 
directions. 

In  this  case  on  further  directions  the  L.  0.  said  "  wilful "  should  have 
been  inserted  in  the  decree. 

8.  Land  Tax  redeemed  by  Mortgagee. 

"  And  it  being  alleged  that  the  Deft  (mortgagee)  has  redeemed  the 
land  tax  charged  on  the  said  mortgaged  premises.  Order  that  the 
Pit  {mortgagor)  elect  whether  or  not  he  will  take  the  same  ;  And  if 
the  Pit  shall  elect  to  fake  the  same.  It  is  ordered  that  interest  be 
computed  on  the  money  paid  for  such  redemption  at  the  rate  of  £5 
p.  c.  per  ann.  ;  And  it  is  ordered  that  the  same  be  added  to  what 
shall  appear  to  be  due  to  the  Deft,  except  for  such  land  tax  and 
interest  at  the  time  of  the  issue  of  the  writ." — Tax  costs  &c. — Upon 
the  Pit  paying  &c.,  the  Deft  to  reconvey  &c.  But  in  default  this 
action  to  stand  dismissed  with  costs  &c.  But  in  case  it  shall  appear 
that  there  was  not  anything  due  to  the  Deft  at  the  time  of  the  issue 
of  the  writ  except  as  aforesaid,  reserve  the  costs. — See  Knowles  v. 
Chapman,  M.  R.,  25  April,  1815,  A.  1021. 

9.  Inquiry  as  to  Incumbrances  on  Mortgaged  Estate,  and  their 

Priorities. 

Inquiry  what  incumbrances  afEect  the  hereditaments  comprised 
in  the  indenture  dated  &c.,  in  the  pleadings  mentioned,  and  what 
is  due  for  principal  and  interest  thereon  respectively  and  what  are 
their  respective  priorities. 

10.  Inquiries  as  to  Incumbrances  atid  Parties  interested. 

Inquiry  what  incumbrances  affect  the  estates  in  the  pleadings 
mentioned,  and  what  are  their  (legal)  priorities. — Inquiry  what  is 
due  under  and  by  virtue  of  the  several  incumbrances,  "  and  who  are 
the  parties  now  interested  by  assignment  or  otherwise  in  the  several 
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incumbrances  and  charges  afiecting  the  said  estates,  and  what  is  the 
nature  and  amount  of  tlieir  respective  interests  in  such  incumbrances 
respectively,  and  what  are  their  priorities." — Aubrey  v.  Hooj>er, 
V.-C,  27  April,  1838,  A.  718. 

For  the  like  inquiry,  with  account  of  what  is  due  thereon,  and  direction 
to  sell  subject  to  or  free  from  incumbrances,  see  E.  Mansfield  v.  Ogle,  V.-C. 
K.  B.,  1  Aug.  1849,  A.  2084. 

For  inquiry  as  to  subsequent  advances  upon  the  credit  of  an  existing 
mortgage,  see  Johnson  v.  Bourne,  2  Y.  &  C.  C.  276,  n. 

11,  Declaration  of  Right  of  Plaintiffs  in  a  Foreclosure  Action  to 
Property  fraudulently  omitted  from  their  Security,  with 
Inquiries. 

Declare  that  the  above-named  M.  and  L.  Banking  Co.  are  entitled 
to  have  all  the  thirteen  properties  which  in  the  plan  attached  to  the 
Pits'  bill  are  designated  by  the  Nos.  1  to  13  inclusive,  treated  and 
dealt  with  as  being  within  the  contract  which  was  come  to  between 
the  said  bank  and  the  Deft,  in  part  performance  of  which  the  mort- 
gage dated  &c.  in  the  pleadings  mentioned  was  executed,  and  to 
stand  as  incumbrancers  on  those  properties  as  against  the  estate  of 
the  Deft  F.,  the  bankrupt,  in  the  same  manner  in  all  respects  as  if 
the  same  had  been  expressly  described  in  and  conveyed  by  the  said 
mortgage  ;  And  the  Defts  H.  &o.,  the  assignees  of  the  said  Deft  F., 
by  their  counsel  admitting  that  the  properties  in  the  pleadings  &c. 
referred  to  as  &c.  [as  therein  described]  have  been  sold  since  (the  filing 
of  the  Pits'  bill),  and  that  the  purchase-money  has  been  received  by 
the  trustees  of  the  said  bank.  Order  that  the  following  &c.^l.  An 
inquiry  whether  the  Pits  have,  or  have  had,  any  other  and  what 
securities  for  any  part  of  their  debt ;  2.  An  inquiry  what  incum- 
brances (if  any)  other  than  that  of  the  Pits  affect  the  properties 
comprised  in  the  Pits'  securities,  including  the  properties  which  the 
Pits  are  hereinbefore  declared  to  be  entitled  to  have  treated  as 
within  the  contracts,  or  any  part  thereof  respectively. — Adjourn  &c. 
— ^Liberty  to  apply. — Rippon  v.  Titherington,  V.-C,  J.  25  April, 
1870,  B.  3360. 

12.  Copyholds  declared  to  be  included  in  Mortgage,  though  not 
distinguished  as  such. 

"  And  it  being  alleged  that  part  of  the  hereditaments  comprised 
in  the  Pit's  deed  of  mortgage  are  copyhold,  and  by  mistake  thereby 
conveyed  instead  of  being  surrendered  in  mortgage.  Order  that  the 
following  &c.  :  1.  An  inquiry  which  of  the  hereditaments  comprised 
in  the  Pit's  deed  of  mortgage  are  freehold,  and  which  of  them  are 
copyhold ;  And  Declare  that  not  only  the  freehold  hereditaments 
comprised  in  the  said  deed  of  mortgage,  but  such  parts  thereof  as 
are  copyhold,  are  to  be  considered  as  a  security  for  what  shall  appear 
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to  be  due  to  the  Pit." — And  upon  &c.,  Pit  to  reconvey  the  freeholds, 
and  deliver  up  all  deeds  &c. — "  And  the  Pit  is  also  to  release  any 
claim  or  demand  on  such  part  of  the  hereditaments  comprised  in  his 
said  deed  of  mortgage  as  are  copyhold,  such  release  to  be  settled 
&.o."—Elston  V.  Jarvis,  M.  E.,  15  Feb.  1782,  A.  273. 

13.  Mortgagee  Selling  at  an  unreasonably  Low  Price  charged  with 

Loss. 

"  1.  An  inquiry  whether  the  money  produced  by  the  sale  (of  the 
mortgaged  hereditaments  in  the  pleadings  mentioned)  was  a  fair 
and  proper  price,  and  more  or  less  than  would  have  been  fixed  for  a 
reserve  price  in  case  the  said  brewery,  plant,  and  premises  had  been 
sold  under  a  judgment  of  this  Court ;  And  in  case  it  shall  appear 
that  the  price  for  which  the  same  were  sold  is  less  than  would  have 
been  fixed  for  such  reserved  bidding  as  aforesaid,  the  Deft  is,  in 
taking  the  accounts  hereinafter  directed,  to  be  charged  with  the 
diSerence  ;  2.  An  account  of  what  is  due  to  the  Deft  under  and  by 
virtue  of  the  said  indenture  dated  &o.,  and  for  his  costs  of  so  much 
of  this  action  as  does  not  relate  to  the  question  whether  the  Deft 
should  be  charged  with  any  loss  accrued  upon  the  sale  of  the  said 
mortgaged  hereditaments,  such  costs  to  be  taxed  &c. ;  "  3.  Account 
of  rents  and  profits,  and  amount  to  be  deducted  ;  "  And  it  is  ordered 
that  the  costs  of  the  Pit  of  so  much  of  this  action  as  relates  to  the 
question  whether  the  Deft  should  be  charged  with  any  loss  accrued 
upon  the  sale  of  the  said  mortgaged  hereditaments,  be  taxed  &c., 
adjourn  further  consideration. — Liberty  to  apply. — See  Wolff  v. 
Vanderzee,  V.-C.  S.,  6  March,  1869,  B.  701. 

14.  Inquiry  as  to  Sale — Insufficient  Price. 

Order  that  the  following  inquiry  and  accounts  &c. — 1.  An  inquiry 
whether  the  lots  2  and  3  in  the  pleadings  mentioned  would  have 
sold  for  any,  and  if  any  what,  sum  in  excess  of  £ —  in  case  the  same 
had  been  sold  without  the  misstatement  contained  in  the  particulars 
in  the  pleadings  mentioned  ;  2.  An  account  of  what  on  the  —  day 
of  —  was  due  to  the  Defts  under  and  by  virtue  of  the  indenture  of 
mortgage  dated  &c. ;  3.  An  account  of  the  Defts'  costs  of  this  action 
up  to  and  including  the  —  day  &c.,  to  be  taxed  &c.  ;  i.  An  account 
of  the  proceeds  of  sale  of  the  hereditaments  comprised  in  the  said 
indenture  of  mortgage  received  by  the  Defts,  or  by  any  other  person 
or  persons  by  the  order  or  for  the  use  of  the  Defts  ;  Declare,  that  in 
case  it  shall  appear  on  the  inquiry  No.  1  that  the  said  lots  would 
have  sold  for  any  sum  in  excess  of  the  said  £— ,  the  costs  of  the  said 
inquiry  are  to  be  borne  by  the  Defts,  but  if  it  shall  appear  that  the 
said  lots  would  not  have  sold  for  any  sum  exceeding  the  said  £— , 
then  the  said  costs  are  to  be  borne  by  the  Pit ;  And  order  that  the 
smaller  of  the  two  following  amounts  be  deducted  from  the  larger  of 
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theni,  and  the  balance  thereof  be  certified ;  that  is  to  say,  on  the 
one  hand  the  amount  of  the  proceeds  of  sale  as  certified  on  account 
No.  4,  together  with  the  sum,  if  any,  which  may  be  certified  in 
answer  to  inquiry  No.  1,  and  on  the  other  hand  the  sum  due  on 
account  No.  2  ;  And  it  is  ordered  that  interest  be  computed  on  the 
balance  at  £ —  p.  c.  per  ann.  from  the  said  —  day  &c.,  and  be  certified 
accordingly ;  And  it  is  ordered  that  the  Pit  be  charged  with  the 
amount  which  shall  be  certified  to  be  due  on  the  account  No.  3  ; 
And  it  is  ordered  that  to  or  from  the  balance  and  interest  wliich  shall 
be  certified  to  be  due  to  or  from  the  one  party  to  or  from  the  other 
the  costs  of  the  said  inquiry  No.  1  be  added  or  deducted,  as  the  case 
may  require  ;  And  the  ultimate  balance  according  to  all  the  aforesaid 
declarations  and  directions  certified. — Liberty  to  apply  in  Chambers 
for  payment  of  such  balance,  and  in  respect  of  any  costs  not  dealt 
with  by  this  order.— Tomk'w  v.  Luce,  C.  A.,  10  Dec.  1889,  B.  1691  ; 
43  Ch.  D.  191,  195. 

15.  Inquiry  as  to  Costs,  Charges  and  Expenses. 
1.  An  account  of  what  is  due  to  Pit  under  and  by  virtue  of  his  mort- 
gage, and  for  his  costs  of  this  action  up  to  the  —  day  of  • —  {the  date 
of  a  tender),  such  costs  to  be  taxed  &c. ;  2.  An  inquiry  whether  any- 
thing, and  what,  is  due  to  the  Pit  for  any  and  what  costs,  charges, 
and  expenses,  properly  incurred  by  him  in  respect  of  his  mortgage 
security,  not  being  costs  of  action  (beyond  his  costs  of  this  action) ; 
And  it  is  ordered  that  what,  if  anything,  shall  be  certified  to  be  due 
on  account  No.  2  be  added  to  what  shall  be  certified  to  be  due  on 
account  No.  1,  and  the  total  amount  certified.  See  Smith  v.  Green, 
V.-C.  K.  B.,  20  Dec.  1844,  A.  514  ;  1  Col.  564  ;  WoollacoU  v.  Sennett, 
V.-C.  S.,  9  Dec.  1870,  B.  3212  ;  Stainforth  v.  Gooding,  M.  R.,  28 
April,  1875,  B.  787  ;  Gearns  v.  Smith,  Fry,  J.,  26  March,  1878. 

And  see  Merriman  v.  Bonney,  V.-C.  K.,  12  W.  R.  461,  ante,  p.  1882, 
that  an  inquiry  in  the  above  form  is  not  a  matter  of  course,  but  that  there 
must  be  some  foundation  for  it. 

16.  Costs — Allowance  of  Special  Items — Attempted  Sale. 

Order  that  the  costs  of  the  said  C,  A.,  and  B.  (mortgagees)  of  this 
action  including  all  costs  incurred  by  them  of  taking  counsel's 
opinion  as  to  the  evidence  required  on  their  behalf,  and  of  the  pre- 
paration of  affidavits,  accounts,  and  admissions,  and  other  docu- 
ments, although  the  same  may  not  be  filed  by  them,  or  on  their 
behalf,  or  finally  completed,  and  their  costs,  charges,  and  expenses 
of  carrying  into  effect  the  said  sale,  and  of  any  reconveyances  and 
other  deeds  which  may  be  requisite  under  this  order,  and  any  other 
costs,  charges,  and  expenses  properly  incurred  by  them  as  mortgagees, 
in  relation  to  their  securities,  and  in  relation  to  the  said  actions  or 
either  of  them,  be  taxed  &c. — Blyth  v.  Carpenter,  V.-C.  K.,  1  Aug. 
1866,  A.  2143. 
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17.  Mortgagor  Banhrup — Value  of  Security  assessed  hy  Mortgagee 
— Several  Defendants — One  Time  to  redeem. 

Declare  that  as  against  the  Deft  A.  B.  the  Pit  is  entitled  to  hold 
the  property  comprised  in  the  indenture  dated  &c.,  as  security  for 
£ — ,  with  interest  thereon  at  the  rate  &c.,  at  which  the  Pit  valued 
his  security,  and  his  costs  of  this  action',  Declare  that  the  Pit  is 
entitled  as  against  the  Defts  C,  D.  and  E.  F.  to  hold  the  said  property 
as  security  for  the  full  amount  of  principal  and  interest  due  to  him 
upon  the  security  of  the  said  indenture  dated  &c.,  and  his  costs  of 
this  action ;  And  order  that  the  following  &c. — 1.  An  account  of 
what  is  due  to  the  Pit  under  and  by  virtue  of  the  said  mortgage 
dated  &c.,  on  the  footing  of  the  said  declarations ;  And  upon 
Defts  or  any  of  them  redeeming  the  Pit  within  six  months  from 
the  date  of  the  Master's  certificate.  Pit  to  reconvey  &c.,  with  usual 
consequential  directions. — In  default  foreclosure. — Knowles  v.  Dihbs, 
Chitty,  J.,  2  March,  1889,  A.  390  ;  S.  C,  37  W.  R.  378  ;  60  L.  T. 
291  ;  1889,  W.  N.  53  ;  et  v.  inf.  p.  1910. 

NOTES. 
EIGHTS   AND   LIABILITIES   Or  MOETGAGOR  IN  POSSESSION. 

J  d  Act  -^y  ^^^'  ^'^^'  ^^'^^'  ^-  25  (5),  a.  mortgagor  entitled  for  the  time  being  to 

s  25  (5) '         *^^  possession  or  receipt  of  the  rents  and  profits  of  any  land  as  to  which  no 

Morteaeor  in  i^o^'^e  of  his  intention  to  take  possession  or  to  enter  into  the  receipt  of  the 

poasess^n.       rents  and  profits  thereof  shall  have  been  given  by  the  mortgagee,  may  sue 

for  such  possession,  or  for  the  recovery  of  such  rents  or  profits,  or  to  prevent 

or  recover  damages  in  respect  of  any  trespass  or  other  wrong  relative  thereto 

in  liis  own  name  only,  unless  the  cause  of  action  arises  upon  a  lease  or  other 

contract  made  by  him  jointly  with  any  other  person. 

The  section  does  not  give  to  a  mortgagor  a  power  of  re-entry  or  right  of 
forfeiture  which  he  would  not  have  had  before  the  Act,  but  after  the  Act,  as 
before  it,  the  mortgagee  alone  can  elect  to  re-enter  on  a  forfeiture,  nor  can 
a  notice  of  forfeiture  given  by  the  mortgagor  (in  order  to  comply  with  sect. 
14  of  the  Conveyancing  Act,  1881)  be  treated  as  given  by  the  mortgagee 
merely  because  he  is  made  a  party  to  the  action  by  the  mortgagor  for 
recovery  of  the  land  demised  :  Matthews  v.  Usher,  [1900]  2  Q.  B.  535, 
C.  A. ;  and  see  Re  Ind,  Coope  &  Co.,  Lid.,  [1911]  2  Ch.  223;  but  under 
sect.  10  of  the  Conveyancing  Act,  1881,  a  mortgagor  in  possession  of 
property  subject  to  a  lease  can  sue  for  a  breach  of  covenants  contained  in 
the  lease :  Turner  v.  Walsh,  [1909]  2  K.  B.  484,  C.  A. 

A  mortgagor  in  possession  is  not  Uable  to  account  for  rents  and  profits  to 
the  mortgagee  :  Mead  v.  L.  Orrery,  3  Atk.  235,  243. 

And  a  receivership  order,  containing  no  direction  that  the  mortgagor 
personally  shall  attorn  tenant  or  deliver  up  possession,  does  not  make  his 
possession  wrongful,  and  he  cannot  be  fixed  with  an  occupation  rent  until 
demand  made  by  the  receiver  :  Yorkshire  Banking  Go.  v.  Mwllan,  35  Ch.  D. 
125. 

He  may  exercise  acts  of  ownership  provided  he  does  not  impair  the 
security,  e.g.,  he  will  not  be  restrained  from  felling  timber  unless  the  secu- 
rity is  deficient :  King  v.  Smith,  2  Ha.  239  ;  Harper  v.  Aplin,  54  L.  T.  383 
(where  the  injunction  was  granted  with  liberty  to  apply  to  dissolve  it) ;  and 
even  in  such  a  case  underwood  may  be  cut  by  him  in  the  usual  course : 
Humphreys  v.  Harrison,  1  J.  &  W.  581. 
The  owner  of  a  rent-charge,  however,  is  not  in  the  same  position  as  a 
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mortgagee,  and  cannot  obtain  an  injunction  against  waste  by  the  terre- 
tenant  :  Sandeman  v.  RusMon,  61  L.  J.  Ch.  136  ;  66  L.  T.  180. 

A  mortgagor  will,  however,  be  restrained  from  acts  of  equitable  waste, 
such  as  pulling  down  a  house  :  Goodman  v.  Kine,  8  Beav.  379. 

He  has  sufficient  interest  to  enable  liim  to  sue  for  an  injunction  to 
restrain  injury  to  the  property  without  joining  the  mortgagee  (Faircloiigh 
V.  Marshall,  4  Ex.  D.  37,  C.  A.),  who  ought  not  to  be  brought  before  the 
Court  on  a  mere  suggestion  of  possibility  that  he  may  be  prejudiced : 
8.G. 

And  the  mortgagee  of  a  patent  (registered  as  "  mortgagee,"  and  semble 
even  though  registered  as  assignee  or  proprietor)  is  not  a  necessary  party  to 
an  action  by  the  mortgagor  against  an  infringer :  Van  Qelder  dk  Go.  v. 
Sowerby  Bridge  Flour  Co.,  44  Ch.  D.  374,  C.  A. 

In  the  cases  at  law  a  mortgagor  in  possession  has  been  described  as  How  far 
standing  in  the  relation  of  tenant  at  will  to  the  mortgagee  quodam  modo,  mortgagor 
but  not  for  all  purposes  :  see  Moss  v.  GalUmore,  Dougl.  279  ;   1  Sm.  L.  C.  tenant  at  will 
514 ;  but  as  liable  to  be  treated  either  as  a  tenant  or  a  trespasser  at  of  mortgagee, 
the  option  of  the  mortgagee  :  Doe  v.  Maisey,  8  B.  &  &  767 ;  and  to  be 
ejected  without  notice :    Keech  v.  Hall,  Dougl.  22 ;    Doe  v.  Boidton,  6 
M.  &  S.  148 ;  or  demand  of  possession,  or  claim  to  rents  in  arrear  or  accruing, 
or  to  growing  crops  :  Keech  v.  Hall,  sup. ;  Moss  v.  OaMmore,  Dougl.  283  ; 
Birch  V.  Wright,  1  T.  R.  383  ;    unless  he  be  tenant  at  will  to  the  mortgagee 
by  express  agreement :  Exp.  Temple,  1  G.  &  J.  216  ;  Pish.  Mort.  s.  875. 

So  where  the  premises  were  in  the  possession  of  a  tenant  under  the  mort-  pogitjon  of 
gagor  from  year  to  year,  or  under  lease  without  the  mortgagee's  privity,  the  mortgagor's 
tenant,  like  his  lessor,  was  liable,  if  the  mortgagee  had  done  nothing  to  lessee, 
recognize  the  lessee  as  his  tenant,  to  distraint  and  entry,  and  to  be  ejected 
without  notice  to  quit :  Oihbs  v.  Cruickshank,  L.  R.  8  C.  P.  454 ;  Thunder 
V.  Belcher,  3  East,  444 ;  Keech  v.  Hall,  Dougl.  21 ;  Lows  v.  Telford,  1  App. 
Ca.  414 ;  Kearsley  v.  Phillips,  11  Q.  B.  D.  621,  C.  A. ;  unless  the  lease  were 
prior  to  the  mortgage,  in  which  case  it  was  vaUd  as  against  the  mortgagee, 
who  was  only  an  assignee  of  the  reversion  ;  and  the  tenant  was  entitled  to 
notice  to  quit :  Rogers  v.  Humphreys,  4  A.  &  E.  299,  313  ;  Birch  v.  Wright, 
1  T.  R.  380  ;  Woodfall,  397  ;  1  Sm.  L.  C.  522  et  seq. 

By  the  Tenants'  Compensation  Act,  1890  (53  &  54  V.  o.  57),  where  a 
person  occupies  land  under  a  contract  of  tenancy  with  the  mortgagor 
which  is  not  binding  on  the  mortgagee,  such  occupier  is,  as  against  a  mort- 
gagee who  takes  possession,  to  be  entitled  to  any  compensation  which 
would  otherwise  be  due  to  him  under  the  Agricultural  Holdings  Act,  1908 
(previously  the  Agricultural  Holdings  Act,  1883),  and  the  Allotments,  &c. 
Act,  1887  (50  &  51  V.  c.  26),  or  the  custom  of  the  country,  but  with  a  right 
of  set-off  against  rent  due,  and  before  depriving  the  occupier  of  possession, 
otherwise  than  in  accordance  with  the  contract,  the  mortgagee  is  to  give 
him  six  months'  notice,  and  in  that  event  compensation  is  to  be  due  to  the 
occupier  for  crops,  improvements,  &c. 

As  to  the  leasing  powers  of  a  mortgagor  under  the  Conveyancing  Act, 
1881,  V.  inf.  p.  1896. 

The  mortgagee  is  bound  by  acts  of  the  mortgagor,  while  left  in  possession, 
of  which  he  has  had  notice  :  Moreland  v.  Richardson,  24  Beav.  33  ;  and 
cannot  afterwards  repudiate  the  rights  of  third  parties  created  by  the  mort- 
gagor which  he  has  by  his  conduct  adopted  :  Mold  v.  Wheatcroft,  27  Beav. 
510  ;  or  which  are  within  the  terms  of  the  mortgage  deed  :  Bevan  v.  Hah- 
good,  IJ.  &  H.  222. 

Mere  receipt  of  interest  by  the  mortgagee  is  not  a  recognition,  as  his 
tenant,  of  the  mortgagor's  tenant :  Doe  v.  Oadwallader,  2  B.  &  Ad.  473  ; 
see,  however.  Doe  v.  Hales,  7  Bli.  322,  and  1  Sm.  L.  C.  626. 

And,  6  converso,  the  mere  fact  of  a  tenant  remaining  in  possession  after 
notice  to  pay  rent  to  the  mortgagee  is  not  evidence  of  an  agreement  that  he 
should  become  tenant  to  the  mortgagee :  Towerson  v.  Jackson,  [1801  2 
Q.  B.  484,  C.  A. 
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ATTOENMENT. 


EfEeot  of  If  the  mortgagor,  as  a  further  security,  lona  fide  attorns  tenant  to  the 

attornment     mortgagee,  the  relation  of  landlord  and  tenant  arises  in  addition  to  that  of 
clause.  mortgagor  and  mortgagee ;  andif  the  mortgagor  continues  in  possession,  the 

mortgagee,  though  he  has  not  executed  the  deed,  is  entitled  to  distrain : 
MorUm  t.  Woods,  L.  R.  4  Q.  B.  293  ;  .3  Ih.  658 ;  and  after  default  and  notice 
to  quit,  or  without  previous  notice,  where  the  mortgage  so  provides,  may 
sue  for  possession  on  a  writ  specially  indorsed  under  0.  m,  6  (/) :  Davhuz 
V.  Lavington,  13  Q.  B.  D.  347  ;  Kemp  v.  Lester,  [1896]  2  Q.  B.  162,  C.  A. ; 
and  it  is  competent  to  the  parties  by  such  a  clause  to  create  a  tenancy  from 
year  to  year,  determinable  at  the  will  of  the  landlord :  Be  Threlfall,  Exp. 
Queen's  Bldg.  Soc,  16  Ch.  D.  274,  C.  A. ;  and  as  the  attornment  clause 
creates  a  tenancy  and  rent,  with  all  its  incidental  remedies,  the  mortgagee 
can  distrain  on  the  goods  of  a  third  person  on  the  premises  :  Kearsley  T. 
Phillips,  11  Q.  B.  D.  621,  C.  A. ;  but,  notwithstanding  the  attornment 
clause,  the  true  relation  in  equity  remains  that  of  mortgagor  and  mort- 
gagee, and  the  Court  will  have  regard  to  this,  and  to  the  rent  reserved  and 
the  value  of  the  property,  in  considering  what  terms  should  be  imposed  on 
disclaimer  of  the  tenancy  by  the  mortgagor's  trustee  in  bankruptcy :  Exp. 
IsUrwood,  Be  Knight,  22  Ch.  D.  384,  C.  A. 

On  the  death  of  the  mortgagor  who  has  attorned  the  tenancy  determines, 
and  distress  against  the  heir-at-law  is  illegal,  even  though  he  has  paid 
interest,  as  the  mere  payment  of  interest  does  not  create  a  new  tenancy : 
Scobie  V.  Collins,  [1895]  1  Q.  B.  375. 
Applicatio  n  '^'^^  proceeds  of  a  distress  under  the  clause  are,  in  the  absence  of  provision 
of  proceeds  to  the  contrary,  apphcable  to  payment  of  principal  as  well  as  interest : 
of  distress.  Exp.  Harrison,  Be  Beits,  18  Ch.  D.  127,  C.  A.  (not  following  Hampson  v. 
Fellows,  6  Eq.  575) ;  Pinhorn  v.  Souster,  8  Ex.  763 ;  Jolly  v.  Arbuthnot,  4 
D.  &  G.  224 ;  although  the  yearly  rent  reserved  by  the  clause  is  equal  in 
amount  to  the  yearly  interest  of  the  mortgage  debt :  Exp.  Harrison,  sup. 
Bankruptcy.  An  attornment  clause  by  mortgagor  as  tenant  to  the  mortgagee,  with  a 
proviso  that  on  default  in  payment  of  principal  and  interest  the  mortgagee 
may  enter  and  determine  the  tenancy,  is  a  fraud  on  the  bankrupt  laws  and 
void  as  against  the  trustee  in  liquidation  of  the  mortgagor :  Exp.  Williams, 
26  W.  R.  274 ;  and  see  Exp.  Mackay,  8  Ch.  643 ;  and  so,  if  the  amount  of 
the  rent  is  so  excessive  as  to  lead  to  the  inference  that  the  clause  is  a  mere 
device  to  enable  the  mortgagee  to  get  additional  security  in  the  event  of  the 
mortgagor's  bankruptcy :  Exp.  Jackson,  Be  Bowes,  14  Ch.  D.  725,  C.  A. ; 
but  an  attornment  clause  may  be  vaHd  as  against  the  mortgagor's  trustee  in 
bankruptcy,  although  it  reserves  a  monthly  rent  variable  in  amoimt :  Exp. 
Voisey,  Be  Knight,  21  Ch.  D.  442,  C.  A. ;  the  question  in  all  cases  being 
whether  or  not  there  was  a  bond  fide  intention  on  the  part  of  the  mortgagee 
and  mortgagor  to  constitute  between  them  the  relation  of  landlord  and 
tenant ;  S.  0. ;  and  there  is  no  objection  to  concurrent  attornment  clauses 
in  favour  of  first  and  second  mortgagees,  and  if  the  aggregate  rent  reserved 
is  fair,  so  that  there  is  no  fraud  on  the  bankrupt  law,  vaUd  distresses  can  be 
levied  under  both  after  the  mortgagor's  bankruptcy :  Exp.  Punnett,  Be 
Kitchin,  16  Ch.  D.  226,  C.  A. 

Under  a  proviso  that  in  default  of  certain  payments  the  mortgagor  shall 
hold  the  property  under  the  mortgagees  as  yearly  tenant,  the  mortgagees 
have  no  right  to  distrain  until  (upon  default  made)  they  have  given  the 
mortgagor  notice  of  intention  to  treat  him  as  a  tenant :  Clowes  v.  Hughes, 
L.  R.  5  Ex.  160. 

The  mere  fact  that  there  is  an  attornment  clause  in  the  deed  of  the  first 

mortgagee  does  not  entitle  a  second  mortgagee  to  treat  him  as  mortgagee  in 

possession  :   Stanley  v.  Orundy,  22  Ch.  D.  478. 

Bills  of  Sale         -^'^  attornment  clause  whether  reserving  an  express  power  of  distress  or 

^otg  not  is  within  sect.  6  of  the  Bills  of  Sale  Act,  1878,  and  must  be  registered  to 

bo  efiective  as  a  bill  of  sale :  Be  Willis,  21  Q.  B.  D.  384,  C.  A. ;  Green  v. 
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Marsh,  [1892]  2  Q.  B.  330 ;  but  such  a  clause  though  not  registered  is  not 
prevented  by  the  operation  of  sect.  6  from  creating  the  relation  of  landlord 
and  tenant  between  the  mortgagor  and  mortgagee,  for  sect.  6  only  affects  an 
attornment  clause  quoad  bill  of  sale  :  Muwjord  v.  Collier,  25  Q.  B.  D.  279  ; 
and  sect.  6  does  not  apply  to  a  lease  by  a  mortgagee  in  possession  to  a  mort- 
gagor :  Re  Willis,  21  Q.  B.  D.  384,  C.  A.  See  Key  and  Blphinstone, 
note  on  p.  67,  vol.  ii. 

In  a  lease  of  mines,  a  power  to  distrain  upon  chattels  upon  adjoining  land 
does  not  necessarily  make  the  deed  a  bill  of  sale  so  as  to  require  registration  : 
Be  Roundwood  Colliery  Co.,  [1897]  1  Ch.  373,  C.  A. 

The  transferee  of  a  mortgage  which  contains  an  attornment  by  the  Transferee, 
mortgagor,  with  power  of  distress  to  the  mortgagee,  cannot  distrain  for 
arrears  of  rent  due  at  the  date  of  the  transfer  :  Brown  v.  Metropolitan,  dec. 
Society,  1  El.  &  El.  832  ;  though  notwithstanding  the  attornment  he  might 
eject  the  mortgagor  without  notice  :  Metropolitan,  &c.  Society  v.  Brown, 
4  H.  &  N.  428  ;  and  see  Cuthbertson  v.  Irving,  4  H.  &  N.  742  ;  Saunders  v. 
Merryweather,  3  H.  &  C.  902,  that  the  assignee  of  the  equity  of  redemption 
has  by  estoppel  a  sufficient  estate  in  reversion  to  support  an  action  of 
covenant  against  a  lessee  subsequent  to  the  mortgage. 


A  lease  by  mortgagor  in  possession  if  prior  to  the  mortgage,  is  valid  Lease  prior 
as  against  the  mortgagee :  Moss  v.  Oallimore,  1  Sm.  L.  C.  514,  519  ;  to  mortgage. 
Rogers  v.  Humphreys,  4  A.  &  E.  299  ;  and  until  notice  has  been  given  by 
the  mortgagee  requiring  the  tenant  to  pay  rent  to  him  and  attornment, 
the  mortgagor  is  entitled  to  the  rents,  and  might  distrain  for  them  in  the 
name  of  the  mortgagee :  Trent  v.  Hunt,  9  Ex.  14 ;  Snell  v.  Finch,  13 
C.  B.  N.  S.  651 ;  or  in  his  own  name,  but  as  baiUff  for  the  mortgagee : 
Reecev.  Strousberg,  54,1^.1.133  ;  might  bring  an  action  for  them:  Hickman 
V.  Machin,  4  H.  &  N.  716  ;  and  also  bring  an  action  in  mortgagee's  name  for 
neglect  to  repair,  or  for  use  and  occupation  :  Doe  v.  Edwards,  5  B.  &  Ad. 
1065 ;  and  under  sect.  10  of  the  Conveyancing  Act,  1881,  he  can  sue  a  lessee 
in  his  own  name  for  breaches  of  covenants  contained  in  the  lease  :  Turner 
v.  Walsh,  [1909]  2  K.  B.  484,  C.  A. 

And  see  Jud.  Act,  1873,  s.  25  (5),  sup.  p.  1892. 

Voluntary  payment  of  rent  in  advance  to  the  mortgagor  by  the  tenant  is 
not  valid,  as  against  a  mortgagee  who,  before  the  time  when  the  rent  falls 
due,  has  given  notice  to  the  tenant  of  his  mortgage  :  De  Nicholls  v.  Saunders, 
L.  R.  5  C.  P.  589 ;  Woodfall,  287. 

And  an  agreement  for  retention  of  rent  in  repayment  of  advances  made  by 
the  tenant  to  the  mortgagor  is  not  binding  on  the  mortgagee  under  the  Con- 
veyancing Act,  1881  :  Municipal  Building  Society  v.  Smith,  22  Q.  B.  D.  70, 
C.  A. 

For  what  would  be  sufficient  notice  to  the  tenant,  see  Cook  v.  Guerra,  L.  R. 
7  C.  P.  132. 

Independently  of  the  powers  conferred  by  statute  (v.  inf.  p.  1896),  a  Lease  subse- 
lease  by  mortgagor  in  possession,  if  subsequent  to  the  mortgage — ^unless  quent  to 
made  under  an   express  power  in   the  mortgage  deed :    see   Bevan  v.  mortgage  : 
Habgood,  IJ.  &  H.  222 ; — was  void  as  against  mortgagee  :  Doe  v.  Thomp-  (?)  Indepen- 
son,  9  Q.  B.  1037 ;  who  might  recover  in  ejectment  against  the  tenant   ^^,   ? 
without  giving  notice  to  quit :   Keech  v.  Hall,  1  Sm.  L.  C.  511  ;   Qibbs  v. 
Cruickshank,  L.  R.  8  C.  P.  454;   but  if  the  mortgagee  asserted  his  para- 
mount title,  and  accepted  rent  from  the  tenant,  a  tenancy  from  year  to 
year   was   created,   and  on  the  tenant  determining   such  tenancy  the 
mortgagee  could  not  adopt  and  enforce    an  agreement  by  the  tenant 
with  the  mortgagor  to  take  a  lease :  Corbett  v.  Plowden,  25  Ch.  D.  678, 
C.  A. 

Independently  of  statute,  both  mortgagor  and  mortgagee  should,  for  the 
security  of  the  tenant,  have  concurred  in  a  lease  :  see  Carpenter  v.  Parker, 
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3  C.  B.  N.  S.  206  ;  Doe  v.  Adams,  2  Or.  &  J.  232  ;  Saunders  v.  Merryweather, 
3  H.  &  0.  902. 

If  the  mortgagee,  not  being  in  possession,  and  having  no  leasing  power 
under  his  mortgage  deed,  had  agreed  to  grant  a  lease  of  the  mortgaged 
property,  and  the  mortgagor  refused  to  concur,  the  intending  lessee  could 
not  insist  upon  a  lease  from  the  mortgagee  only :  Franklinski  v.  Ball, 
33  Beav.  560. 

On  the  other  hand,  if  the  mortgagee  refused  to  concur,  specific  perform- 
ance o£  an  agreement  to  grant  a  lease  could  not  be  enforced  against  mort- 
gagor in  possession,  the  remedy  in  such  case  being  in  damages  :  Howe  v. 
Hunt,  31  Beav.  420. 

But  the  mortgagee  may  adopt  the  act  of  the  mortgagor,  and  make  the 
lessee  his  tenant ;  and  upon  giving  notice  to  the  lessee  may  enforce  the  pro- 
visions of  a  lease  under  the  Conveyancing  Act :  Municipal  Building  Society 
V.  Smith,  22  Q.  B.  D.  70,  C.  A.  Mere  notice  of  the  mortgage  will  not,  it 
seems,  be  a  sufficient  adoption ;  there  must  be  some  act,  as  acceptance  of 
rent,  in  order  to  create  a  tenancy  between  the  mortgagee  and  the  lessee  : 
Evans  v.  Elliot,  9  A.  &  E.  343 ;  Partington  v.  Woodcoch,  6  A.  &  E.  690 ; 
Mogers  v.  Humphreys,  4  A.  &  E.  313 ;  and  see  Pope  v.  Biggs,  9  B.  &  C.  245, 
and  these  oases  discussed  in  1  Sm.  L.  C.  522  ;  Towerson  v.  Jackson,  [1891] 
2  Q.  B.  484 ;  and  compare  Keith  v.  Gander,  [1904]  1  Ch.  774,  C.  A. 

Mortgagor's  tenant  subsequent  to  the  mortgage  may,  if  evicted  by  the 
mortgagee,  dispute  the  mortgagor's  title  to  the  land  or  rent :  see  1  Sm.  L.  C. 
624 ;  and  such  eviction  by  title  paramount  puts  an  end  to  the  estoppel, 
and  may  be  pleaded  in  bar  to  an  action  for  rent  by  the  mortgagor : 
Delaney  v.  Fox,  2  C.  B.  N.  S.  768. 

If  there  has  been  no  eviction,  the  doctrine  of  estoppel  applies,  and  the 
mortgagor  may  distrain  for  rent  due  under  a  lease  granted  by  him  after  the 
mortgage  :  Alchorne  v.  Oomme,  2  Bing.  54  ;  secus,  if  the  lease  was  granted 
before  the  mortgage,  in  which  case  the  tenant  jnay  show  that  the  title  of 
the  landlord  under  which  he  entered  has  since  determined  :  see  Redman, 
Land,  and  Ten.  71,  433  ;   1  Sm.  L.  C.  522. 

If  a  receiver  has  been  appointed  by  the  mortgagee,  distress  for  rent  by 
mortgagor  is  illegal  even  though  the  receiver  refuse  to  distrain  :  Woolston  v. 
Ross,  [1900]  1  Ch.  788. 
(6)  Convey-  By  the  Conveyancing  Act,  1881,  s.  18,  a  mortgagor  of  land  while  in 
ancing  Act,  possession  has,  as  against  every  incumbrancer,  and  a  mortgagee  of  land 
1881,  s.  18.  ^ijjie  in  possession  has,  as  against  all  prior  incumbrances,  if  any,  and  as 
against  the  mortgagor,  power  to  make  (i.)  an  agricultural  or  occupation 
lease  for  any  term  not  exceeding  twenty-one  years ;  and  (ii.)  a  building 
lease  for  any  term  not  exceeding  ninety-nine  years,  upon  the  terms  and 
conditions  specified  in  the  section.  But  the  section  applies  only  so  far  as 
a  contrary  intention  is  not  expressed  in  the  mortgage  deed  or  otherwise 
in  \vriting,  and  is  not  to  enable  a  lease  to  be  made  for  any  longer  term  or 
any  other  conditions  than  could  have  been  done  by  the  mortgagor  with 
the  concurrence  of  all  the  incumbrancers  if  the  Act  had  not  passed ; 
and  by  sect.  10,  the  rent  and  the  benefit  of  the  covenants  and  conditions 
are  annexed  and  made  incident  to  and  to  go  with  the  reversionary  estate, 
so  that  under  a  lease  by  a  mortgagor  in  possession  the  mortgagee,  after 
giving  notice  to  the  lessee,  can  enforce  the  covenants  and  conditions  as 
reversioner :  Municipal  Bldg.  Soc.  v.  Smith,  22  Q.  B.  D.  70,  C.  A.  The 
mortgagees  are  bound  by  such  a  lease  as  though  they  were  parties  to  it, 
and  cannot  convey  other  land  comprised  in  the  mortgage  in  such  a  way  as 
to  derogate  from  the  implied  rights  created  by  the  lease  over  such  land : 
Wilson  V.  Queen's  Club,  [1891]  3  Ch.  522. 

A  lease  by  mortgagor  in  possession  which  contains  an  option  to  renew 
after,  or  to  determine  before  the  determination  of  the  lease,  is  a  valid  lease 
under  sect.  18  :  King  v.  Bird,  [1909]  1 K.  B.  837 ;  but  if  the  demised  premises 
include  land  other  than  the  mortgaged  land  the  lease  is  invalid  :  S.  C. 

A  lease  by  mortgagor  in  possession  of  mansion-house,  furniture,  and 
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sporting  rights  (reserved  as  against  agricultural  tenants  before  the  mortgage 
was  created),  is  valid  as  an  occupation  lease  within  the  section  :  Brovme  v. 
Peto,  [1900]  2  Q.  B.  653,  C.  A. ;  distinguishing  Dayrell  v.  Hoare,  12  Ad.  &  E. 
356 ;  9  L.  J.  Q.  B.  299. 

A  mortgagor  in  possession  who  has  granted  a  lease  under  sect.  18,  sub- 
soot.  l,of  the  Conveyancing  Act  could  not  accept  a  surrender  of  the  lease 
without  the  mortgagee's  concurrence :  Bobbins  v.  Whyte,[lQO&]  1  K.  B.  125; 
but  see  now  the  Conveyancing  Act,  1911,  s.  3. 

As  to  the  right  of  a  tenant  to  redeem,  v.  sup.  p.  1863. 

RIGHTS  AND  LIABILITIES  01'  MORTGAGEE  IN  POSSESSION — WILFUL  DEFAULT. 

As  to  the  right  of  a  mortgagee  to  the  appointment  of  a  receiver  under 
the  Jud.  Act,  1873,  s.  25  (8),  the  Conveyancing  Act,  1881,  ss.  19,  24,  and 
otherwise,  v.  sup.  Vol.  I.  p.  749. 

A  mortgagee  having  the  legal  estate  will  not  be  compelled  to,  but  may  Mortgagee's 
at  any  time,  take  possession,  except  when  a  receiver  has  been  appointed  by  title  to 
the  Court  on  behalf  of  a  subsequent  incumbrancer  :  L.  Penrhyn  v.  Hughes,  possession 
5  Ves.  106 ;  in  that  case  he  cannot  obtain  a  right  to  the  rents  by  giving  ^""  rents, 
notice  to  the  receiver  to  pay  them  to  Mm  ;  nor  to  past  rents  in  the  hands 
of  the  receiver  by  giving  notice  to  the  tenants  ;  he  must  move  to  discharge 
the  receiver,  or  obtain  leave  to  take  possession  or  to  bring  ejectment : 
Angdl  v.  Smith,  9  Ves.  335 ;    Turkington  v.  Kearnan,  LI.  &  G.  t.  Sugd. 
35  ;   Thomas  v.  Brigstock,  4  Russ.  64 ;  and  see  Davis  v.  D.  Marlborough, 
2  Swa.  137  ;  Kerr,  Rec.  44 ;  and  he  will  be  entitled  to  back  rents  paid  to 
the  receiver  after  the  date  of  the  service  of  his  notice  of  motion  :   Preston 
V.  Tunbridge  Wells  Opera  House,  [1903]  2  Ch.  323. 

A  mortgagee  with  power  to  enter  on  default  by  the  mortgagor  of  payment  Notice  to 
on  demand,  ought  to  give  the  mortgagor  a  reasonable  time   to  make  mortgagor. 
payment,  and,  not  doing  so,  may  be  liable  in  damages  :  Moore  v.  Shelley, 
8  App.  Ca.  285. 

A  mortgagee  in  possession  is  entitled,  in  a  proper  case,  to  charge  com)nis-  Receiver's 
sion  paid  to  a  receiver  for  collecting  rents  :    Union  Bank  of  London  v.  commission. 
Ingrain,  16  Ch.  D.  53  ;  and  as  to  his  right  to  charge  interest  at  the  laigher  Interest  at 
rate,  where  there  is  a  proviso  for  reduction  of  the  rate  on  punctual  payment,  higher  rate. 
V.  sup.  p.  1870. 

A  mortgagee  having  once  taken  possession  cannot  get  rid  of  the  responsi-  Relinquishing 
biUties  he  has  assumed  by  rehnquishing  possession  at  pleasure,  and  the  possession. 
Court  will  not  assist  him  to  do  so  by  appointing  a  receiver :  Ee  Prytherch, 
P.  V.  Williams,  42  Ch.  D.  590 ;  discussing  Mason  v.  Westoby,  32  Cli.  D.  206. 

On  removing  second  mortgagee's  receiver,  the  Court  will  put  the  first 
mortgagee  of  an  equitable  interest  in  possession :  Langton  v.i/.,7I).M.&G.30. 

A  mortgagee  who  has  entered  into  possession  can  sue  in  relation  to  any  Trespass 
trespass   committed  subsequent  to  the  time  at  which  his  legal  right  of  prior  to 
entry  accrued,  although  such  trespass  was  prior  to  his  actual  entry :  Ocean  entry. 
Accident  &  Guarantee  Corpn.  v.  Ilfard  Gas  Coy.,  [1905]  2  K.  B.  493,  C.  A. 

When  first  mortgagee  is  in  possession,  a  second  mortgagee  is  entitled  to  Surplus  rent, 
rents  paid  over  by  first  mortgagee  to  the  mortgagor  after,  but  not  before, 
notice  of  the  second  mortgage  :  Berney  v.  Sewell,  1  J.  &  W.  650. 

A  mortgagee  is  not  to  be  considered  in  possession  merely  because  he  is  in  Possession 
receipt  of  rents ;  the  question  is,  whether  he  has  taken  out  of  the  mort-  distinguished 
gagor's  hands  the  power  and  duty  of  managing  the  estate :    Noyes  v.  ^1:°^  receipt 
Pollock,  32  Ch.  D.  53,  C.  A. ;  and  where  the  agent  of  the  mortgagor  received  °*  rents, 
rents  and  paid  them  to  the  mortgagees,  having  accepted  notices  from 
them  which  he  was  to  serve  on  tenants  if  the  mortgagor  interfered,  but 
which  were  not  served,  the  mortgagees  were  not  chargeable  as  if  in  posses- 
sion :  S.  C. 

A  mortgagee  cannot  be  treated  as  mortgagee  in  possession  simply  because  Attornment 
his  mortgage  deed  contains  an  attornment  clause  :   Stanley  v.  Grundy,  22  clause. 
Ch.  D.  478. 
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A  mortgagee  who  has  not  taken  possession  is  not  entitled  to  an  account  of 
past  rents  and  profits  during  the  possession  of  the  mortgagor  or  person 
claiming  under  liim :  Biggins  v.  York  Bldgs.  Co.,  2  Atk.  107 ;  Colman  V.  D. 
St.  Albans,  3  Ves.  32 ;  Drummond  v.  D.  St.  Albans,  5  Ves.  438 ;  and  so 
in  the  case  of  a  legatee  of  money  charged  on  land  insufficient  in  value : 
Garfitt  V.  Allm,  37  Ch.  D.  48. 

But  a  mortgagee  taking  possession  is,  notwithstanding  the  Apportionment 
Act,  1870,  entitled  to  arrears  of  rent  unpaid  :  Anderson  v.  Butler's  WharJ 
Co.,  48  L.  J.  Ch.  824 ;  but  not  to  so-called  rents  for  warehousing  goods, 
recoverable  under  statute  by  distraint  and  sale  of  the  goods  :  S.  C. 

So,  the  mortgagee  of  a  term,  not  having  taken  possession  during  the 
term,  is  not  entitled  to  rents  and  profits  accrued  during  the  term,  though  in 
the  hands  of  the  receiver :  Oresley  v.  Adderhy,  1  Swa.  573. 

Notice  by  the  mortgagee  to  the  tenants  to  pay  him  the  rents  will  not 
entitle  him  to  recover  back  rents  which,  notwithstanding  the  notice,  have 
been  paid  to  the  mortgagor's  trustee  in  bankruptcy :  Exp.  Wilson,  2  V.  & 
B.  252  ;  1  Rose,  444. 

The  trustee  in  bankruptcy  of  the  mortgagor  was  restrained  from  cutting 
and  removing  the  crops  after  demand  for  possession  made  by  the  mortgagee : 
Bagnall  v.  ViUar,  12  Ch.  D.  812. 

Mortgaged  and  other  chattels  having  been  seized  for  rent,  the  mortgagee 
has  been  allowed  to  marshal,  so  as  to  throw  the  landlord's  claim  on  the 
unmortgaged  property :  Exp.  Stephenson,  De  G.  586. 

If  in  possession  of  leaseholds,  he  is  bound  to  perform  all  the  covenants  in 
the  lease,  and  is  responsible  to  the  mortgagor  for  a  forfeiture  occurring 
through  his  default :  Perry  v.  Walker,  1  Jur.  N.  S.  746  ;  24  L.  J.  Ch.  319  ; 
3  Eq.  R.  721  ;  3  W.  R.  314. 

If  he  takes  a  lease  from  the  mortgagor  he  will  be  considered  as  in  posses- 
sion as  mortgagee,  and  must  account  accordingly  to  a  second  mortgagee  : 
Gregg  v.  Arrott,  1  LI.  &  G.  t.  Sugd.  246. 

A  mortgagee  who  has  entered  and  re-let  the  premises  to  the  mortgagor 
may  distrain  :  Dawson  v.  Johnson,  1  P.  &  F.  656. 

The  mortgagee  of  business  premises,  if  in  possession,  is  entitled  to  carry 
on  the  business  for  such  reasonable  time  as  will  enable  him  to  sell  it  as  a 
going  concern,  and  for  that  purpose  to  use  the  name  of  the  mortgagor's 
firm  :  Cook  v.  Thomas,  24  W.  R.  427. 

That  the  taking  of  possession  of  a  business  by  the  mortgagee  operates  as 
a  dismissal  of  the  servants  employed,  see  Reid  v.  Explosives  Co.,  19  Q.  B.  D. 
264,  C.  A. 

A  co-owner  of  a  patent  is  entitled  to  work  it  for  himself,  and  therefore  a 
mortgagee  of  a  share  who  is  absolute  owner  of  another  share,  is  not  account- 
able for  profits  derived  only  from  his  using  the  patent :  Steers  v.  Rogers, 
[1892]  2  Ch.  13,  C.  A. ;  and  see  Eeyl  Dia  v.  Edmunds,  1899,  W.  N.  222  ;  81 
L.  T.  579  ;  48  W.  R.  167. 

A  mortgagee  in  possession,  voluntarily  transferring  his  security,  is  liable 
to  account  for  subsequent  rents  :  Venable  v.  Foyle,  1  Ch.  Ca.  3  ;  but  secus 
when  the  transfer  is  made  by  the  direction  of  the  Court  in  a  redemption 
action  :  Hall  v.  Heward,  32  Ch.  D.  430,  C.  A. ;  and  see  Lewin,  213 ;  Coote, 
821 ;  Fisher,  s.  1758. 

A  mortgagee  in  possession  must  account  for  what  he  has,  or  but  for  his 
wilful  default  he  might,  or  ought  to  have  received  :  Chaplin  v.  Young,  33 
Beav.  330 ;  Parkinson  v.  Hanbury,  L.  R.  2  H.  L.  1 ;  Hughes  v.  Williams,  12 
Ves.  493  ;  and  see  L.  Kensington  v.  Bouverie,  7  D.  M.  &  G.  134 ;  Quarrel 
V.  BecTcford,  I  Madd.  274  ;  Eley  v.  Road,  76  L.  T.  39,  C.  A.  ;  and  for  the 
receipts  of  his  agent,  though  deceased :  Noyes  v.  Pollock,  30  Ch.  D.  336,  C.  A. ; 
S.  C,  32  Ch.  D.  63,  C.  A. ;  or  lessees :  Taylor  v.  Mostyn,  33  Ch.  D.  226,  C.  A. 

To  make  a  person  liable  to  account  on  the  footing  of  wilful  default  as 
mortgagee  in  possession,  it  is  essential  that  he  should  have  been  in  possession 
of  the  property  as  mortgagee,  and  in  no  other  character :  Parkinson  v. 
Hanbury,  L.  R.  2  H.  L.  1  (disapproving  Neesom  v.  Clarkson,  2  Ha.  163) ; 
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and  see  Ward  v.  Cartlar,  I  Eq.  29  ;  36  Beav.  171,  that  a  solr  who  pays  oil 
a  mortgage  debt  due  from  his  client,  and  afterwards  receives  the  rents  of 
the  mortgaged  property,  will  be  treated  as  agent  of  the  client,  and  cannot 
be  charged  with  wilful  default. 

Possession  may  be  taken  of  part  of  the  mortgaged  property,  so  as  not  to 
render  the  mortgagee  liable  to  account  for  wilful  default  as  mortgagee  in 
possession  of  another  part  {e.g.,  the  shooting  and  woods  as  distinguished 
from  a  fai-m  of  which  possession  has  been  taken  by  notice  to  the  tenant  to 
pay  rent) :  Simmins  v.  Shirley,  6  Ch.  D.  173. 

He  is  not  chargeable  with  wilful  default  for  not  defending  an  action  of 
replevin  brought  by  the  owner  of  property  seized  on  the  premises  under  a 
distress  levied  for  rent,  the  efEect  of  which  was  that  the  sum  realized  by  the 
distress  failed  to  satisfy  all  the  arrears  of  rent :  Cocks  v.  Oray,  1  Giff.  77. 

A  judgment  creditor  in  possession  under  an  elegit  must  account  hke  a 
mortgagee  in  possession  :  Bull  v.  Faulkner,  1  D.  &  S.  685  ;  but  is  not,  it 
seems,  accountable  for  wilful  default  as  between  him  and  the  other  incum- 
brancers as  to  rents  which  he  has  permitted  the  owner  to  receive  before  any 
proceedings  have  been  taken  :  Holton  v.  Lloyd,  1  Moll.  30 ;  and  see 
McDonnell  v.  Walshe,  1  Dr.  &  War.  262  ;  O'Brien  v.  Mahon,  lb.  306. 

A  mortgagee  in  possession  is  liable  to  account  for  the  full  value  received 
by  him :  Morony  v.  O'Bea,  1  B.  &  B.  118 ;  L.  Trimleston  v.  Hamill,  lb. 
385 ;  and  must  in  liis  statement  of  defence  to  a  redemption  action  set  out 
full  accounts  of  the  rents  and  profits  :  Elmer  v.  Creasy,  9  Ch.  69  ;  Noyes 
V.  Pollock,  sup. 

And  if  he  allows  his  sub-lessees  to  work  a  coal  mine  wrongfully  is  himself 
answerable  to  the  full  extent  (v.  sup.  Vol.  I.  pp.  570,  571)  as  a  wrong-doer  : 
Taylor  v.  Mostyn,  sup. 

He  will  not  be  charged  with  neglecting  to  let  the  estate  at  higher  rents  if 
the  mortgagor  has  not  given  him  notice  that  higher  rents  might  be  obtained : 
Hughes  V.  Williams,  12  Ves.  493  ;  but  will  be  Uable  for  allowingthe  property 
to  be  occupied  without  payment  of  rent  by  the  tenant :  Brandon  v.  B.,  10 
W.  R.  287 ;  or  for  additional  rent  received  by  reason  of  his  letting  the 
premises  with  a  restrictive  covenant  for  his  own  benefit,  e.g.,  that  the 
tenant  of  a  beerhouse  should  buy  the  beer  of  him  as  brewer :  White  v. 
City  of  London  Brewery  Co.,  42  Ch.  D.  237,  C.  A.  ;  39  Ch.  D.  559 ;  but  not 
for  a  mere  collateral  advantage,  e.g.,  the  profit  made  on  sale  of  the  beer 
to  the  tenant :  S.  C. 

A  proviso  Umiting  the  "  total  amount  "  recoverable  on  a  mortgage  does  Limit  of 
not  extend  to  outgoings  incident  to  the  possession  by  the  mortgagee  :  amount 
White  V.  City  of  London  Brewery  Co.,  42  Ch.  D.  237,  C.  A.  recoverable. 

And  whether  having  exercised  his  power  of  sale  he  can  be  charged  in  Exercise  of 
respect  of  having  let  a  purchaser  into  possession  without  paying  rent  before  power  of  sale, 
the  day  for  completion,  qu^re :  Shepard  v.  Jones,  21  Ch.  D.  469,  C.  A. 

And  that  a  mortgagee  in  possession  who  has  sold  will  be  charged  with 
what  he  might  have  received  but  for  his  wilful  default,  see  Mayer  v.  Murray, 
8  Ch.  D.  424,  sup.  p.  1886  ;   Williams  v.  Price,  1  S.  &  S.  681. 

He  is  not  bound  to  enter  into  speculations  for  the  benefit  of  the  mort-  Management 
gagor,  and  will  not  be  removed,  when  in  possession  of  mines,  from  the  of  mines, 
management  except  on  proof  of  clear  and  specified  mismanagement :  Bowe 
V.  Wood,  2  J.  &  W.  656 ;  but  will  be  liable  for  loss  occasioned  by  rash  and 
imprudent  dealings  with  the  mortgaged  property :    Marriott  v.  Anchor, 
&c.  Co.,  3  D.  P.  &  J.  177. 

When  the  goodwill  of  a  public-house  has  been  mortgaged,  the  mortgagee  Public-house 
is  entitled  to  have  the  existing  licence  transferred  to  him  by  the  mortgagor  :  licence. 
Butter  V.  Daniel,  30  W.  R.  724,  801 ;  46  L.  T.  684. 

And  where  a  mortgagee  of  "the  rents  and  profits,"of  residential  chambers.  Residential 
with  power  to  manage,  entered  into  possession  and  supphed  the  tenants  chambers, 
under  various  pre-existing  agreements  with  attendance,  and  cooked  food  at 
a  loss,  he  was  entitled  to  be  allowed  his  losses,  not  only  out  of  the  rents,  but 
out  of  the  surplus  proceeds  of  sale  :  Bompas  v.  King,  33  Ch.  D.  279,  C.  A. 
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Judgment  Possession  haying  been  taken  by  a  judgment  creditor  in  the  first  instance 

creditor  as  agent  for  the  mortgagor,  and  afterwards  retained  by  him  as  transferee 

agent  tor         gf  ^j^g  mortgage,  the  account  was  for  the  first  period  against  him,  as  agent, 

or  gagor.      ^^^  subsequently  as  mortgagee  in  possession  :  L.  Trimleston  v.  Hamill,  1  B. 

&  B.  385. 

Rents  A  mortgagee  in  possession,  who  lias  received  rents  after  the  certificate, 

received  after  and  after  being  paid  off,  must  account  by  affidavit  for  the  amount,  but  is 

certificate.       entitled  to  an  allowance  for  payments  he  would  have  to  make,  according 

to  the  custom  of  the  country,  to  an  outgoing  tenant :   OxenJiam  v.  Ellis, 

18  Beav.  593. 

Capitalizing        Where  a  mortgage  contained  provisions  for  capitalizing  interest  which 

interest.  should  be  twenty- one  days  in  arrear,  and  the  mortgagee  had  gone  into 

possession  and  had  in  his  hands  rents  sufficient  for  payment  of  the  interest, 

but  had  not  definitely  appropriated  them  to  that  purpose,  it  was  held  that 

the  interest  was  not  in  arrear  within  the  meaning  of  the  proviso  :   Wrigley 

v.  GUI,  [1906]  1  Ch.  165,  C.  A.,  dissenting  from  dictum  of  Jessel,  M.R.,  in 

Cockhurn  v.  Edwards,  18  0.  D.  449,  C.  A. ;  compare  Ainsworth  v.  Wilding, 

[1905]  1  Ch.  435. 

MOBTGAGEE  EXERCISING  POWEE   OF    SALE. 

Conveyancing  By  the  Conveyancing  Act,  1881,  s.  19,  a  statutory  power  of  sale  is  con- 
Act,  1881,  ferred  on  every  mortgagee  where  the  mortgage  is  by  deed,  but  subject  to 
^-  19-  the  terms  and  provisions  of  the  mortgage  deed,  and  only  if  and  as  far  as  a 

contrary  intention  is  not  therein  expressed.  As  to  the  circumstances  under 
wlxich  the  power  of  sale  is  exerciseable,  the  apphcation  of  the  proceeds  of 
sale,  and  the  power  of  the  mortgagee  to  convey  and  give  receipts,  see 
sects.  20 — 22,  and  the  Conveyancing  Act,  1911,  s.  5  ;  and  Me  Bell,  [1896] 
1  Ch.  1,  C.  A. ;  Hockey  v.  Western,[18Q8]  1  Ch.  359.  The  sections,  it  is 
to  be  observed,  do  not  apply  before  conveyance  :  Life  Interest,  <fec.  Soc. 
V.  Hand-in-Hand  Ins.  Soc,  [1898]  2  Ch.  230.  As  to  the  powers  incident 
to  the  exercise  of  the  power  of  sale,  see  the  Conveyancing  Act,  1911,  s.  4. 
And  as  to  power  of  mortgagee's  agent  to  sell,  see  Be  Dowson  tfc  Jenkins' 
Contract,  [1904]  2  Ch.  219,  C.  A. 

Upon  any  sale  made  in  professed  exercise  of  the  powers  conferred  by 
the  Conveyancing  Act,  1881,  a  purchaser  is  not,  and  never  has  been,  either 
before  or  on  conveyance,  concerned  to  see  or  inquire  whether  a  case  has  arisen 
to  authorize  the  sale  or  due  notice  has  been  given  or  the  power  is  otherwise 
properly  and  regularly  exercised:  see  the  Conveyancing  Act,  1911,  s.  5. 
How  far  As  a  power  of  sale  is  given  to  a  mortgagee  for  his  own  benefit,  and  to 

mortgagee  enable  him  the  better  to  reahze,  he  is  not,  in  respect  to  the  exercise  of  the 
selling  is  power,  in  the  position  of  a  trustee  for  the  mortgagor :  Warner  v.  Jacob, 
trustee.  gO  Ch.  D.  220  ;  Earrar  v.  Earrars,  Ltd.,  40  Ch.  D.  395,  411,  C.  A.  ;  Tomlin 

V.  Luce,  43  Ch.  D.  191,  C.  A. ;  Colson  v.  Williams,  58  L.  J.  Ch.  539 ;  61 
L.  T.  71 ;  Kennedy  v.  De  Trafford,  [1897]  A.  C.  180,  H.  L. ;  [1896]  1  Ch. 
762,  C.  A. ;  and  see  Nutt  v.  Easton,  [1899]  1  Ch.  873  ;  [1900]  1  Ch.  29, 
C.  A. ;  and  compare  Hodson  v.  Deans,  [1903]  2  Ch.  647  ;  but  when  he  has 
exercised  the  power  and  paid  himself  his  debt  he  is  accountable  as  a  con- 
structive trustee  for  the  surplus  proceeds ;  and  if  he  neglects  to  invest 
them,  may  be  charged  with  simple  interest  thereon  at  4  p.  c. ;  Charles  v. 
Jones,  35  Ch.  D.  544 ;  Eley  v.  Bead,  76  L.  T.  39,  C.  A. ;  but  in  the  absence 
of  an  express  provision,  he  is  not  an  express  trustee,  and,  therefore,  after 
six  years  any  claim  against  him  will  be  barred :  Banner  v.  Berridge,  18 
Ch.  D.  254. 

And  if  with  notice  of  a  second  incumbrance  he  concurs  with  the  mort- 
gagor in  selling,  and  allows  liim  to  receive  the  balance  of  the  purchase- 
money,  he  will  be  liable  for  such  balance  to  the  second  incumbrancer : 
W.  London  Commercial  Bank  v.  Beliance  Bldg.  Soc,  29  Ch.  D.  954,  C.  A. 

In  case  of  a  sale  at  an  undervalue  from  want  of  due  care  and  dihgence  he 
is  chargeable  with  the  full  value  of  the  property  :  National  Bank  oj  Austra- 
lasia V.  United  Hand-in-Hand,  4  App.  Ca.  391 ;  and  see  Wolff  v.  Vanderzee, 
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17  W.  R.  547  ;  20  L.  T.  353  ;  Form  13,  sup.  p.  1890,  where,  neglecting  to 
obtain  the  best  price,  he  was  charged  with  the  difference  between  the  price 
for  which  the  property  was  sold,  and  that  which  would  have  been  fixed  for 
a  reserved  price  if  sold  under  a  decree. 

And  he  is  responsible  for  the  mistakes  of  a  competent  auctioneer  employed 
by  him,  and  where,  owing  to  misdescription,  the  purchaser  became  entitled 
to  abatement  of  purchase-money,  the  measure  of  damage  to  the  second  mort- 
gagee was  the  difference  between  the  price  realized  and  that  which  would 
have  been  realized  if  there  had  been  no  misdescription  :  Tomlin  v.  Luce,  43 
Ch.  D.  191,  C.  A.,  Form  14,  sup.  p.  1890  ;  but  he  will  not,  in  an  action  by 
the  mortgagor  to  ascertain  the  balance  due,  be  charged  with  an  occupation 
rent  in  respect  of  having  let  the  purchaser  into  possession  without  paying 
rent  before  the  day  fixed  for  completion  :  Shepard  v.  Jones,  21  Ch.  £>.  469, 
C.  A. 

Where  a  power  of  sale  is  exerciseable  on  notice  to  the  mortgagor  or  "  his  Notice. 
assigns,"  notice  to  a  second  mortgagee  is  requisite  :    Hook  v.  Smith,  17 
Ch.  D.  434. 

As  to  what  will  amount  to  a  waiver  of  the  notice  required  by  the  statute, 
see  Re  Thompson  and  Holt,  44  Ch.  D.  492. 

Under  a  proviso  that  the  power  is  not  to  be  exercised  until  notice  to  pay 
and  default  made  for  a  specified  time,  such  time  must  be  calculated  from  the 
expiration  of  that  limited  for  pa5rment :  Selwyn  v.  Oarfit,  38  Ch.  D.  273, 
C.  A. ;  but  in  the  case  of  a  notice  served  by  a  mortgagee  after  the  mortgage 
money  has  become  payable  requiring  payment  within  three  months  of  the 
date  of  the  notice,  the  three  months'  default  required  by  s.  20  of  the  Con- 
veyancing Act,  1881,  runs  from  service  of  the  notice  :  Barker  v.  Illingworth, 
[1908]  2  Ch.  20. 

Where  after  notice  given  the  power  of  sale  was  suspended  by  the  giving 
of  a  bill  of  exchange,  on  the  bill  being  dishonoured  the  power  revived,  and 
no  further  notice  was  necessary :  Wood  v.  Murton,  47  L.  J.  Q.  B.  191 ; 
37  L.  T.  788. 

A  shareholder  and  mortgagee  of  the  plant  and  machinery  of  a  co.  who  instances  of 
presents  a  petition  for  the  winding-up  of  the  co.  will  be  restrained  from  power  of  sale 
.  exercising  his  power  of  sale  :  Re  Cambrian  Mining  Co.,  Exp.  Fell,  50  L.  J.  being  re- 
Ch.  836  ;  45  L.  T.  208  ;  29  W.  R.  881.  strained. 

Where  the  mortgagee  at  the  time  of  taking  the  mortgage  was  solr  of  the 
mortgagor,  the  Court  will,  in  a  proper  case,  grant  an  injunction  restraining 
an  exercise  of  the  power  of  sale,  without  requiring  the  mortgagor,  as  in 
ordinary  cases,  to  pay  into  Court  the  amount  sworn  by  the  mortgagee  to 
be  due  on  the  security :  Macleod  v.  Jones,  24  Ch.  D.  289,  C.  A. ;  sup. 
p.  718,  Form  3. 

The  Court  declined  to  authorize  the  committee  of  a  lunatic  mortgagee  to  Committee  of 
sellunderthe  power  of  sale,  and  convey  to  the  purchaser,  but  merely  directed  lunatic, 
him  to  sell,  leaving  the  transfer  of  the  legal  estate  to  be  dealt  with  on  a 
subsequent  application  :  Re  Harwood,  35  Ch.  D.  470,  C.  A. 

After  an  order  nisi  for  foreclosure  the  mortgagee  cannot,  without  leave  After  order 
of  the  Court,  sell  the  property  so  as  to  give  a  good  title  other  than  to  a  nisi. 
bond  fide  purchaser  without  notice  :  Stevens  v.  Theatres,  [1903]  1  Ch.  857. 

The  acceptance  of  a  cheque  for  the  deposit  is  not  such  negligence  as  will  Accepting 
deprive  a  mortgagee  of  the  costs  of  an  abortive  sale  :  Farrer  v.  Lacy  Hart-  cheque  for 
land  &  Co.,  31  Ch.  D.  42,  C.  A.  deposit. 

A  mortgagee  with  power  of  sale  cannot  sell  fixtures  separately  unless  it  Fixtures, 
appears,  on  a  fair  construction  of  the  deed,  that  it  was  otherwise  intended  ; 
and  the  Conveyancing  Act,  s.  19,  does  not  authorize  such  a  sale,  as  it  applies 
only  to  a  separable  part  of  the  property  as  mortgaged :  Re  Yates,  Balcheldor 
v.  7.,  38  Ch.  D.  112,  128,  C.  A. ;  and  see  Re  Brooke,  B.  v.  B.,  [1894]  2  Ch. 
600,  and  inf.  p.  1939  ;  but  a  mortgagee  selUng  under  the  statutory  power 
of  sale  can  convey  with  all  the  legal  incidents  of  a  grant,  and  a  purchaser 
of  a  part  from  him  may  therefore  acquire  an  easement  by  the  doctrine  of 
implied  grant  {v.  sup.  p.  561) :  Born  v.  Turner,  [1900]  2  Ch.  211. 
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ACCOUNTS. 

All  persons  interested  in  the  proper  taking  of  the  account  should,  as  a 
general  rule,  be  parties  to  the  action,  but  if  the  mortgagor  be  a  party,  the 
account  will  bind  all  claiming  under  him,  and  if  a  tenant  for  life  of  the 
estate  be  a  party,  it  will  bind  the  remainderman.  Where  the  account  has 
been  taken  in  an  action,  to  which  persons  interested  in  the  equity  of  redemp- 
tion, without  any  default  of  the  Pit,  are  not  parties,  it  will  generally  be 
assumed  to  be  correct,  though  the  absent  parties  will  be  allowed  to  sur- 
charge and  falsify :   Needier  v.  Deehle,  1  Ch.  Ca.  299 ;    Williams  v.  Bay, 

2  Ch.  Ca.  32 ;  Allen  v.  Papworih,  1  Vez.  163  ;  Belt's  Supp.  92  ;  accounts 
are  not  binding  upon  co-Defts  as  between  themselves,  unless  necessary  to 
the  granting  of  the  rehef  sought  by  the  Pit :  Cottingham  v.  E.  Shrewsbury, 

3  Ha.  627. 

Upon  aproper  case  for  opening  signed  accounts  made  by  way  of  equitable 
defence  or  set-ofi,  or  by  counterclaim  under  the  Jud.  Act,  1873,  s.  25 
(2,  3),  the  mortgagor  Deft  to  a  foreclosure  action  is  entitled  to  this  rehef  : 
Eyre  v.  Hughes,  2  Ch.  D.  148. 

And  for  the  grounds  upon  which  the  Court  will  open  settled  accounts  or 
give  liberty  to  surcharge  and  falsify,  see  Coleman  v.  Mellersh,  2  Mac.  &  G. 
309  ;  Lawless  v.  Mansfield,  1  Dr.  &  War.  557  ;  Morgan  v.  Higgins,  1  Giff. 
270 ;  Re  Webb,  Lambert  v.  Still,  [1894]  1  Ch.  73,  A.  C. ;  Fish.  Mort.  s.  1712  ; 
Coote,  1161 ;  sup.  p.  1340. 

In  computing  the  amount  of  interest,  the  certificate  should  be  signed 
on  the  day  fixed  as  the  date  of  the  certificate,  and  not  (according  to 
what  was  stated  to  be  the  common  practice  for  facilitating  the 
computation)  on  a  subsequent  day :  see  Buckeridge  v.  Whalley,  23  W.  R. 
224. 

Where  a  mortgage  is  transferred  without  the  privity  of  the  mortgagor, 
the  transferee  takes  subject  to  the  state  of  the  account  between  the 
mortgagee  and  mortgagor :  see  Matthews  v.  Wallwyn,  4  Ves.  113  (where  an 
account  was  directed  of  what  was  due,  at  the  time  of  the  mortgage,  at  the 
time  of  the  assignment,  and  of  what  remained  due) ;    Williams  v.  Sorrell, 

4  Ves.  389  ;  Norrish  v.  Marshall,  5  Madd.  475 ;  lie  Southampton's  Estate, 
16  Ch.  D.  178  ;  50  L.  J.  Ch.  218  ;  Dixon  v.  Winch,  [1900]  1  Ch.  736,  742, 
C.  A. ;  Turner  v.  Smith,  [1901]  1  Ch.  213  (where  mortgagor's  solr  instead 
of  procuring  a  reconveyance  took  a  transfer  to  himself  and  then  trans- 
ferred, and  by  reason  of  the  extinguishment  of  the  debt,  the  mortgagor 
was  held  to  have  priority  over  the  innocent  transferee) ;  but  where  the 
original  mortgagee  is  the  solr  of  the  mortgagor,  who  leaves  the  whole 
matter  in  his  hands,  the  knowledge  of  the  solr  may  be  imputed  to  the 
mortgagor,  so  that  he  is  to  be  treated  as  having  notice  of  the  transfer,  and 
(semble)  the  right  of  the  mortgagor  may  be  lost  by  his  negUgence  in  not 
inquiring  as  to  the  title  deeds  or  concurring  in  a  conveyance  containing 
false  recitals  :  Dixon  v.  Winch,  sup. 

In  actions  by  first  mortgagee  against  mortgagor  and  puisne  mortgagees, 
if  the  subsequent  incumbrances  be  not  proved  by  the  Pit  or  admitted  by 
the  mortgagor,  or  if  their  priorities  be  disputed,  an  inquiry  as  to  incum- 
brances will  be  directed :  Quardner  v.  Boucher,  IS  Seny.  Q8  ;  Duberley  v. 
Day,  14  Beav.  9. 

A  Deft  in  a  redemption  action  who  admits  the  right  of  the  Pit  to  redeem 
cannot  refuse  to  set  out  his  accounts  as  mortgagee :  Elmer  v.  Creasy, 
9  Ch.  69. 

In  a  redemption  action  by  a  second  mortgagee,  the  account  must  be  taken 
in  the  same  way  as  if  it  were  at  the  instance  of  the  mortgagor,  and  with 
the  benefit  of  any  equity  (arising  out  of  the  mortgage  contract)  which  the 
mortgagor  may  have  to  exclude  any  particular  item  :  Mainland  v.  Upjohn, 
41  Ch.  D.  126 ;  Melbourne  Banking  Corporation  v.  Brougham,  7  App.  Gas. 
307,311. 

A  second  mortgagee  in  an  action  to  redeem  the  first  is  entitled  to  know 
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what  securities  the  first  mortgagee  holds  as  well  as  the  amount  due  to 
him  :   West  of  England  Bank  v.  Nicholls,  6  Ch.  D.  613. 

As  to  the  proper  form  of  account  in  an  action  to  realize  a  mortgage  of  a  Mortgage  of 
share  in  a  partnersliip,  see  Whetham  v.  Davey,  30  Ch.  D.  574 ;   and  inf.  share  of 
pp.  1974,  2102,  2107.  partnership. 

ANNtTAL  BESTS. 

When  a  mortgagee  in  possession  has  in  that  character  received  rents  and  Account 
profits  in  excess  of  the  interest  due,  the  Court  may  direct  a  balance  to  be  with  rests. 
struck  periodically,  and  a  surplus  of  the  rents  and  profits,  after  satisfying 
the  interest,  to  be  annually  applied  in  reduction  of  the  principal,  which  is 
called  taking  the  account  with  rests  :  Thorneycroft  v.  Crockett,  2  H.  L.  C. 
239  ;  Wilson  v.  Gluer,  3  Beav.  136  ;  Scholefield  v.  Ingham,  1  C.  P.  Coop. 
477  ;  Thompson  v.  Hudson,  10  Eq.  497  ;  and  see  Fish.  Mort.  s.  1793 ; 
Coote,  1227. 

The  direction  to  take  the  account  with  rests  is  not  of  course  :   Davis  v.  When 
May,  19  Ves.  383  ;   Donovan  v.  Fricher,  Jac.  168 ;  and  as  a  general  rule  directed, 
will  not  be  directed  unless  at  the  time  when  the  mortgagee  took  possession 
there  was  no  arrear  of  interest  due  to  liim  :  Nelson  v.  Booth,  3  D.  &  J.  119, 
122  ;   National  Bank  of  Australasia  v.  United  Hand-in-Hand,  4  App.  Ca. 
391. 

Some  special  case  must  be  made  :  Neesom  v.  Glarhson,  4  Ha.  104 ;  e.g., 
that  the  interest  was  not  in  arrear  when  the  mortgagee  entered  into  posses- 
sion, or  that  the  rents  and  profits  have  exceeded  the  interest :  Shephard  v. 
miiot,  4  Madd.  254 ;  Garter  v.  James,  1881,  W.  N.  27  ;  29  W.  R.  437. 

The  mere  fact  of  an  arrear  of  interest  being  or  not  being  due  to  the 
mortgagee  is  not  decisive  upon  the  question  of  rests ;  every  attendant  cir- 
cumstance must  be  regarded :  Horlock  v.  Smith,  1  Coll.  287  ;  thus,  a 
mortgagee^who  has  entered  iiito  possession  of  leaseholds  to  preserve  the 
property  from  forfeiture  will  not  be  liable  to  account  with  rests  though  the 
interest  was  not  in  arrear  when  he  entered  :  Patch  v.  Wild,  30  Beav.  99. 

In  the  absence  of  special  circumstances,  if  a  mortgagee  is  not  liable  to 
account  with  rests  when  he  enters  into  possession,  he  does  not  become  so 
until  the  whole  debt  is  paid  off  and  he  remains  in  possession  :  Wilson  v. 
Gluer,  sup. ;  Finch  v.  Brown,  3  Beav.  70  ;  or  until  the  liability  to  account 
without  annual  rests  has  been  changed  by  some  further  agreement  between 
the  parties  :  Scholefield  v.  Lockwood,  32  Beav.  439  ;  or,  by  a  sale  of  part  of 
the  mortgaged  property  by  the  mortgagee  in  possession  under  his  power, 
the  interest,  costs,  and  a  portion  of  the  principal  debt  have  been  dis- 
charged :  Thompson  v.  Hudson,  10  Eq.  497  ;  and  see  Wilson  v.  Gluer,  sup.  ; 
Latter  v.  Dashwood,  6  Sim.  462  ;  Horlock  v.  Smith,  1  Coll.  287. 

The  arrears  of  interest  must  have  been  actually  and  not  merely  nominally 
satisfied,  e.g.,  a  mortgagee  taking  possession  with  bills  in  his  hands  for  all 
interest  due,  which  were  afterwards  dishonoured,  was  not  liable  to  rests  : 
Dohson  V.  Laird,  4  D.  &  S.  575. 

Rests  may  be  directed  by  way  of  penalty — e.g.,  where  the  mortgagee  has  By  way  of 
set  up  an  unfounded  claim  to  the  equity  of  redemption,  or  when  overpaid  penalty, 
has  denied   satisfaction  of  the  mortgage  :    Incorpd.  Socy.  v.  Richards, 
2  Dr.  &  War.  258  ;  Montgomery  v.  Galland,  14  Sim.  79  ;  and  see  National 
Bank  of  Australasia  v.  United  Hand-in-Hand,  4  App.  Ca.  391. 

Annual  rests  cannot  be  made  in  taking  the  account  unless  directed  by  Direction  to 
the  judgment :    see  Webber  v.  Hunt,  1  Madd.  13 ;    Donovan  v.  Fricker,  be  in  judg- 
sup. ;  Scholefield  v.  Ingham,  1  C.  P.  Coop.  477.  ment. 

But  if  at  a  later  stage  of  the  action  it  appears  that  the  mortgage  debt  has 
been  paid  off  by  receipt  of  rents  and  profits  during  the  mortgagee's  pos- 
session, annual  rests  may  be  directed  from  the  time  when  the  mortgage 
appeared  to  have  been  paid  off :  Wilson  v.  Metcalf,  Russ.  230  ;  Ashworth 
V.  Lord,  36  Ch.  D.  545  (see,  however,  Davis  v.  May,  19  Ves.  383). 

Where  the  decree  directed  annual  rests,  and  that  as  often  as  the  rents 
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exceeded  the  interest  they  should  go  in  reduction  of  principal,  it  was  held 
that  the  rests  should  commence  from  the  first  payment  exceeding  the 
interest,  and  that  subsequent  rests  should  be  made  at  each  year's  end  from 
that  time  :  Binnington  v.  Harwood,  T.  &  R.  477  ;  and  see  Heighington  v. 
Qrant,  5  My.  &  Cr.  258  ;  Yates  v.  Hamhly,  cited  in  1  Madd.  14  :  Cofham  v. 
West,  and  see  Form  1,  p.  1885. 

In  the  absence  of  special  agreement,  simple  interest  only  can  be  charged 
in  a  mortgage  account.  When  such  an  account  has  been  by  mutual  mistake 
settled  on  the  footing  of  compound  interest  with  half-yearly  rests  it  may  be 
re-opened :  Daniell  v.  Sinclair,  6  App.  Ca.  181 ;  and  see  Eley  v.  Read,  76 
L.  T.  S9,  0.  A. 

A  mortgagee  in  possession  who  holds  over  after  he  has  been  paid  his  debt 
holding  over,  and  all  arrears  of  interest  will  be  charged  with  the  excess  received  and 
interest  on  the  balance :  Quarrell  v.  Bechford,  1  Madd.  269  ;  Lloyd  v.  Jones, 
12  Sim.  491 ;  Montgomery  v.  Calland,  14  Sim.  79  ;  and  that  this  rule  applies 
to  a  mortgagee  not  in  possession  who  had  been  overpaid  and  resists  redemp- 
tion, see  Smith  v.  Pilkington,  1  D.  P.  &  J.  120. 

Rests  will  be  made  upon  the  amount  of  an  occupation  rent  as  well  as 
upon  rents  and  profits :   Wilson  v.  Metcalfe,  sup.  p.  1227. 

And  see  further  as  to  rests,  Fish.  Mort.  s.  1794 ;  Coote,  1227  et  seq. 


Simple 
interest. 


Mortgagee 


Occupation 
rent. 


JtrST  ALLOWANCES. 

Form  of  In  taking  the  account  between  mortgagor  and  mortgagee,  all  just  allow- 

judgment.        ances  will  be  made  without  any  direction  for  that  purpose  in  the  judgment 
or  order :    O.  xxxiii,  8  ;    and  under  the  ordinary  judgment  any  sums 
properly  included  under  the  terms  of  the  contract  contained  in  the  mort- 
gage deed  maybe  claimed  by  the  mortgagee  as  just  allowances  without  anj' 
direction  in  the  judgment  for  that  purpose :  Blackford  v.  Davis,  4  Ch.  304  ; 
and  see  Wilkes  v.  Saunion,  7  Ch.  D.  188 ;  Tipton  Oreen  Co.  v,  Tipton  Moat 
Co.,  Ih.  192. 
Extra  costs         Where  land  subject  to  a  foreclosure  action  was  taken  compulsorily,  and 
on  compul-      the  compensation  money  paid  into  Court,  the  Court  declined  to  add  an 
sory  sale.         express  direction  for  the  allowance  to  the  mortgagee  of  extra  costs  (beyond 
those  allowed  on  taxation  between  himself  and  the  public  body)  of  the 
inquiry  to  assess  compensation :  Rees  v.  Met.  Bd.  of  Works,  14  Ch.  D.  372. 
Costs  of  The  mortgagee  is  entitled  to  charge  against  the  estate  the  expenses  of 

defending         defending  the  title  to  the  estate  for  the  benefit  of  all  parties  interested  in 
t^*'^-  the  equity  of  redemption,  but  not  of  defending  his  own  title  to  the  mort- 

gage unless  the  parties  interested  in  the  equity  of  redemption  have  con- 
curred in  or  assisted  the  litigation :  Parker  v.  Walkins,  Joh.  133. 
Insurance —         Apart  from  the  Conveyancing  Act,  1881,  sums  paid  for  insuring  the 
fines,  &c.         property  cannot,  in  the  absence  of  special  contract,  be  charged  against  the 
mortgaged  estate :  Bellamy  v.  Brickenden,  2  J.  &  H.  137  ;  Brook  v.  Stone, 
13  W.  R.  401  ;  34  L.  J.  Ch.  251 ;  12  L.  T.  114  ;  Dobson  v.  Land,  8  Ha.  216. 
But  in  Scholefield  v.  Lockwood,  11  W.  R.  555  ;  33  L.  J.  Ch.  106  ;  9  Jur. 
N.  S.  1258  ;   8  L.  T.  407,  though  the  mortgage  deed  contained  no  express 
■powers  for  that  purpose,  sums  expended  in  insuring  the  property  were 
allowed  to  the  mortgagee  in  possession  under  the  usual  direction  for  all 
just  allowances. 

By  the  Conveyancing  Act,  1881,  s.  19  (replacing  and  extending  23  &  24 
V.  c.  145,  s.  ]  1),  a  mortgagee,  where  the  mortgage  is  by  deed,  but  subject 
to  the  terms  and  provisions  of  the  deed,  and  only  if  and  so  far  as  the 
contrary  is  not  therein  expressed,  is  empowered,  at  any  time  after  the  date 
of  the  mortgage  deed,  to  insure  against  fire  any  buildings  or  insurable 
property  forming  part  of  the  mortgaged  property,  and  the  premiums  are 
to  be  a  charge  on  the  property  in  addition  to  the  mortgage  money,  and 
with  interest  at  the  same  rate.  Sect.  23  of  the  same  Act  contains  pro- 
visions as  to  the  amount  of  the  insurance,  the  cases  in  which  it  may  be 
effected,  and  the  application  of  the  insurance  money. 
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Mortgagees  of  a  policy  of  life  assxirance  which  has  been  settled  are  entitled 
to  be  repaid  sums  advanced  by  them  for  payment  of  premiums  to  keep  the 
policy  on  foot,  with  interest  at  4  p.  c,  and  from  the  death  of  the  tenant  for 
life  at  5  p.  c. :  QUI  v.  Downing,  17  Eq.  316  :  and  in  Bellamy  v.  Brickenden, 
2  J.  &  H.  137,  under  the  direction  (then  usual)  for  payment  of  what  should 
be  found  due  for  principal,  interest,  and  costs,  the  mortgagee  was  entitled 
to  charge  interest  at  4  p.  c.  on  all  premiums  paid  by  him  upon  a  life  policy 
(delivered  as  a  further  security)  within  six  years  before  the  certificate. 

So  where  the  assuring  society  were  the  mortgagees,  and  had,  on  the 
mortgagor  failing  to  pay  the  premiums,  debited  his  account  with  the  annual 
amounts  and  added  them  to  the  mortgage  debt,  they  were  allowed  the  sums 
so  entered  :  E.  Fitzwilliam  v.  Price,  4  Jur.  6.  S.  889.  See  also  Oibson  v. 
Wdlesley,  7  May,  1832,  A.  2629,  for  the  allowance  to  a  mortgagee  of 
premiums  paid  on  a  life  policy,  with  interest  at  the  mortgage  rate  ;  and  see 
inf.  p.  1934. 

But  the  principle  of  salvage  does  not  apply  to  such  a  poMcy,  and  the 
owner  of  the  equity  of  redemption,  by  paying  premiums,  will  acquire  no 
lien  in  priority  to  the  mortgage  debt,  even  though  he  paid  under  the  belief 
that  he  had  bought  the  mortgagee's  interest :  Falcke  v.  Scottish  Imperial 
Ins.  Co.,  34  Ch.  D.  234,  C.  A. ;  and  see  Re  Power  s  Policies,  [1899]  1  I.  E. 
6,  C.  A. 

On  the  same  principle,  sums  laid  out  for  the  benefit  of  the  estate  or  in 
perfecting  the  security — e-g.,  fines  for  the  renewal  of  leases  :  Manlove  v. 
Ball,  2  Ver.  84 ;  Lacon  v.  Merlins,  3  Atk.  4  ;  Hamilton  v.  Denny,  1  Ba.  & 
B.  202  ;  or  fines  and  fees  on  the  admission  of  the  heir-at-law  of  the  deceased 
mortgagee  of  copyholds :  Ledger  v.  Groome,  M.  B/.,  16  Nov.  1778,  B.  88  ; 
and  also,  as  part  of  the  mortgage  contract,  fines  in  a  building  society  mort- 
gage: Provident,  dkc.  Society  v.  Oreenhill,9  Ch.  D.  122;  Pilkingfon  v.  Baker  (2), 
1877,  W.  N.  210— have  been  allowed  with  interest ;  and  see  Mainland  v. 
Upjohn,  41  Ch.  D.  126,  and  v.  sup.  Bucknell  v.  Vickery,  64  L.  T.  701. 

Sums  paid  by  mortgagee  for  redemption  of  land  tax  charged  on  the  Land  tax. 
mortgaged  property  wUl  be  allowed :    see  Knowles  v.  Chapman,  M.  R., 
25  April,  1815,  A.  1021,  Form  8,  sup.  p.  1888. 

Under  special  circumstances  mortgagees,  with  a  power  to  "  manage,"  Management, 
in  possession  of  a  block  of  residential  apartments,  managed  somewhat 
like  a  club,  were  allowed  losses  incurred  in  management,  not  only  out  of 
the  rents,  but  out  of  surplus  proceeds  of  sale :   Bompas  v.  King,  33  Ch, 
D.  277,  C.  A. 

Mortgagee  in  possession  will  not  be  allowed  anything  for  personal  trouble  Remunera- 
in  receiving  the  rents :   Bonithon  v.  Hockmore,  1  Ver.  316 ;   Langstaffe  v.  tion  for 
Fenwick,  10  Ves.  405  ;   Godfrey  v.  Watson,  3  Atk.  518  ;  and  can  derive  no  personal 
profit  or  bonus  from  the  transaction  notwithstanding  an  agreement  with  trouble, 
the  mortgagor  for  that  purpose  :    French  v.  Baron,  2  Atk.  120  ;   Barrett 
V.  Hartley,  2  Eq.  789  ;   Chambers  v.  Goldwin,  9  Ves.  271 ;  where  it  is  said 
that  such  a  stipulation  would  tend  to  usury  and  be  oppressive. 

A  fortiori,  where  the  mortgagee,  as  the  mortgagor's  solr,  prepared  the 
mortgage  deed  and  inserted  the  stipulation  for  commission  in  the  mortgage 
deed  :  Eyre  v.  Hughes,  2  Ch.  D.  148  ;  and  see  Comyns  v.  C,  I.  R.  6  Eq.  583. 

If,  however,  the  collection  of  the  rents  be  troublesome,  though  he  cannot  Appointment 
stipulate  for  any  personal  benefit  for  himself  beyond  the  interest,  he  may  of  receiver, 
stipulate  for  the  appointment  of  a  receiver,  and  may  appoint  a  bailiff  or 
agent  to  be  paid  by  the  mortgagor :  see  Eyre  v.  Hughes,  2  Ch.  D.  148  ; 
Chambers  v.  Goldwin  ;  Godfrey  v.  Watson  ;  Langstaffe  v.  Fenwick,  sup.  ; 
Union  Bank  of  London  v.  Ingram,  16  Ch.  D.  53  ;  or  in  lieu  of  taking  posses- 
sion obtain  the  appointment  of  a  receiver  :  sup.  Vol.  I.  p.  749  ;  but  not, 
semble,  if  he  takes  possession  and  desires  to  relinquish  it :  Re  Prytherch, 
P.  V.  Williams,  42  Ch.  I).  590  ;  bat  see  Mason  v.  Westoby,  32  Ch.  D.  206  ; 
and  in  a  proper  case  an  allowance  of  5  p.  c.  to  agents  for  receiving  rents  and 
managing  the  property  ^vill  be  sanctioned  in  taking  the  mortgagee's 
accounts :   Union  Bank  of  London  v.  Ingram,  16  Ch.  D.  53. 
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Occupation  To  charge  a  mortgagee  in  possession  with  an  occupation  rent  the  mort- 

rent.  gagor  must  allege  and  show  not  only  that  the  mortgagee  has  been  in 

possession  of  the  mortgaged  premises  and  in  receipt  of  the  rents,  but  that 
he  has  actually  occupied :  Truloch  v.  Rdbey,  15  Sim.  265,  576.  And  a 
mortgagee  in  possession,  having  sold  under  his  power  of  sale,  was  not 
charged  with  an  occupation  rent  in  respect  of  his  having  let  the  purchaser 
take  possession  before  the  appointed  day :  Shepard  v.  Jones,  21  Ch.  D. 
469,  C.  A. 
Repairs  and  In  taking  the  accounts  against  a  mortgagee  in  possession,  sums  expended 
improve-  by  him  in  necessary  repairs  will  be  included  under  "  just  allowances  "  ; 

ments.  but  for  the  allowance  of  sums  properly  expended  in  substantial  repairs  or 

permanent  improvements  there  must  be  an  express  direction  in  the  judg- 
ment founded  on  proofs  at  the  trial :  Tipton  Green  Co.  v.  Tipton  Moat  Co., 
7  Ch.  D.  192 ;  Sandon  v.  Hooper,  6  Beav.  246 ;  Qwarrdl  v.  Beckford,  14 
Ves.  177  ;  Webb  v.  Roche,  2  Sc.  &  L.  676 ;  Pelley  v.  Bascombe,  11  W.  R. 
706  ;  13  W.  R.  306  ;  34  L.  J.  Ch.  233  ;  11  Jur.  N.  S.  52 ;  ScholefieU  v. 
Lockwood,  11  W.  R.  555 ;  Eyre  v.  Hughes,  2  Ch.  D.  148 ;  and  on  prima 
facie  evidence  an  inquiry  will  be  directed  whether  the  outlay  has  increased 
the  value  of  the  property :  Shepard  v.  Jones,  21  Ch.  D.  469,  C.  A.  And 
the  improvements,  though  made  with  the  mortgagor's  sanction,  must  not 
be  such  as  to  improve  him  out  of  the  property :  Sandon  v.  Hooper,  6  Beav. 
246  ;  and  see  Ksh.  Mort.  s.  2008  ;  but  notice  to  the  mortgagor  is  only 
essential  for  the  purpose  of  showing  that  he  acquiesced  in  the  expenditure : 
Shepard  v.  Jones,  sup.  ;  Sandon  v.  Hooper,  sup.  ;  and  a  second  mortgagee 
in  possession  is  not  entitled,  as  against  the  first  mortgagee,  to  any  charge 
or  lien  in  respect  of  permanent  improvements :  Landowners  W.  of  England, 
&c.  Co.  V.  Ashford,  16  Ch.  D.  411. 

A  mortgagee  who  has  effected  permanent  improvements  after  judgment 
for  redemption  will  not  be  fixed  with  an  increased  occupation  rent  unless 
his  expenditure  is  allowed :  Bright  v.  Campbell,  54  L.  J.  Ch.  1077 ;  53 
L.  T.  428. 

Interest  has  in  some  cases  been  given  on  sums  expended  in  necessary 
repairs  on  the  mortgaged  property  at  the  same  rate  as  on  the  mortgage : 
Eyre  v.  Hughes,  V.-C.  B.,  9  Feb.  1876,  A.  374  ;  2  Ch.  D.  148, 164  ;  King  v. 
Kitchener,  Form  4,  sup.  p.  1886  ;  and  see  Laly  v.  Potts,  20  July,  1786,  B. 
506 ;  Hoare  v.  Newland,  V.-C.  K.  B.,  4  Deo.  1852,  A.  371 ;  though  it  is 
not  the  general  practice :  Elisha  v.  E.,  M.  B.,  14  Feb.  1812,  A.  1063 ; 
Qmrrell  v.  Beckford,  27  July,  1803  ;  Hansard  v.  Hardy,  M.  B.,  3  Feb.  1812, 
A.  1148  ;  Olencross  v.  Pulman,  Form  5,  sup.  p.  1887 ;  Pawley  v.  Colyer, 
L.  JJ.,  4  Aug.  1863,  B.  2698. 

It  would  seem,  by  analogy  to  the  rule  as  to  annual  rests,  that  if  the  rents 
received  by  mortgagee  in  possession  are  more  than  sufficient  to  cover  the 
repairs  and  to  keep  down  the  interest,  he  wiU  not  be  allowed  interest  on  the 
money  so  expended ;  but  if,  on  the  other  hand,  the  rents  have  been  in- 
sufficient, and  he  has  been  out  of  pocket  by  keeping  the  mortgaged  property 
in  repair,  it  is  reasonable  that  interest  should  be  allowed  on  such  expencUture 
out  of  pocket. 
Sales  The  mortgagee  will  be  allowed  the  expenses  of  sales,  and  of  receiving  the 

purchase-money  in  accounting  for  such  purchase-money.  If  he  is  a  member 
of  the  firm  of  auctioneers  by  whom  the  property  is  sold,  commission  will 
not  be  allowed :  Matthison  v.  Clarke,  3  Drew.  3  ;  and  see  Re  Doody,  Fisher 
V.  D.,  62  L.  J.  Ch.  14,  20 ;  unless  the  sale  is  under  the  direction  of  the 
Court :  Arnold  v.  Garner,  2  Ph.  231.  He  caimot  stipulate  for  commission 
on  a  sale  of  the  mortgaged  property  in  addition  to  his  expenses  of  sale : 
Eyre  v.  Hughes,  2  Ch  D.  148;  Broad  v.  Selfe,  9  Jur.  N.  S.  885;  but  a 
commission  or  bonus  may  be  bond  fide  stipulated  for  as  part  of  the  mort- 
gage contract :  Mainland  v.  Upjohn,  41  Ch.  D.  126  ;  General  Discount  and 
Credit  Co.  v.  Glegg,  22  Ch.  D.  549 ;  Potter  v.  Edwards,  26  L.  J.  Ch.  468 ; 
and  V.  sup.  p.  1856. 

If  in  selling  the  property  he  does  not  use  proper  precautions  to  obtain  the 
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best  price,  mortgagee  in  possession  is  liable  to  be  charged  with  the  difference 
between  the  price  for  which  the  property  is  sold  and  that  which  would  have 
been  fixed  for  a  reserved  price  it  sold  under  a  judgment :  Wolff  v.  Vanderzee, 
17  W.  R.  547,  Form  13,  sup.  p.  1890,  and  v.  step.  p.  1900. 

The  proceeds  of  sale  must  be  applied  in  payment  of  interest  and  costs, 
and  then  the  balance  must  either  be  paid  to  the  mortgagor,  or  applied  in 
reduction  of  principal :  Thompson  v.  Hudson,  10  Eq.  497, 

As  to  the  allowance  of  auctioneers'  charges,  where  the  sale  is  subject  to 
the  control  of  the  Court,  see  Re  Walford,  W.  v.  W.,  1889,  W.  N.  23. 

In  an  action  to  redeem  the  mortgage  of  a  ship,  the  expenses  of  taking  Ship, 
and  holding  possession  of  the  ship  are  properly  chargeable  as  just  allowances 
under  O.  xxxm,  8,  without  any  direction  in  the  judgment  or  order  for 
that  purpose :   Wilkes  v.  Saunion,  7  Ch.  D.  188. 

A  mortgagee  who  has  taken  possession  of  a  ship  will  not  be  charged  with 
wUful  default  for  not  concurring  in  a  hazardous  charter  party :  Samuel  v. 
Jones,  7  L.  T.  760. 

Mortgagee  in  possession  cannot  commit  waste  on  the  estate  unless  the  Waste — 
ecurity  is  defective,  in  which  case  the  waste  must  be  in  its  nature  productive  timber — 
of  money,  which  should  be  applied  in  relief  of  the  estate ;   and  if  the  pro-  nimes. 
ceeds  are  not  so  apphed,  the  mortgagor  may  restrain  the  waste :  Farrant 
V.  Lovel,  3  Atk.  723  ;  Millett  v.  Davy,  31  Beav.  471 ;  but  the  opening  of  a 
mine  or  quarry  by  the  owner  of  the  inheritance,  while  still  in  actual  posses- 
sion, will  enure  for  the  benefit  of  the  mortgagee :  EUas  v.  Snoivdon  Slate  Co., 
4  App.  Ca.  454. 

If  mortgagee  opens  mines  or  quarries,  he  will  be  charged  with  the  gross 
receipts,  and  disallowed  the  costs  of  severance  and  other  expenses :  Hughes 
v.  Williams,  12  Ves.  492 ;  Thorneycroft  v.  Crockett,  16  Sim.  445  ;  Taylor  v. 
Moslyn,  33  Ch.  D.  226,  C.  A. 

And  an  inquiry  was  granted  with  reference  to  alleged  flooding  of  mines  by 
improper  works,  so  as  to  enable  the  mortgagors  to  charge  for  the  injury  in 
their  accounts :  Taylor  v.  Mosiyn,  33  Ch.  D.  226,  C.  A. 

But  if  the  security  is  insufScient,  he  is  entitled  to  make  the  most  of  the 
property  for  the  purpose  of  realizing  what  is  due  to  him,  and  may  accordingly 
open  mines  and  cut  timber,  and  will  only  be  liable  to  account  for  the  not 
profits  :  Millett  v.  Davy,  31  Beav.  470. 

Before  taking  possession  of  mines,  mortgagees  are  not  answerable  in 
respect  of  acts  of  trespass  and  improper  appropriation  of  adjoining  minerals 
by  their  mortgagor ;  but  they  cannot  avail  themselves  of  any  facilities 
thus  acquired :  Powell  v.  Aiken,  4  K.  &  J.  343. 

And  see  Fish,  Mort.  s.  1780 ;  Coote,  823. 


Section  III. — Successive  Redemptions  and  Foreclosures. 
1.  First  Mortgagee  v.  Second,  and  Mortgagor. 

1.  Account  of  what  is  due  to  the  Pits  [first  mortgagees)  under  and 
by  virtue  of  their  mortgage  in  the  pleadings  mentioned,  and  for  their 
costs  of  action,  to  be  taxed  {If  Pits  are  in  possession  add :  2.  An 
account  of  rents  and  profits,  Form  2,  p.  1826).  And  it  is  ordered 
that  upon  the  Deft  A.  [second  mortgagee']  paying  to  the  Pits  what 
shall  be  certified  to  be  due  to  them  as  aforesaid,  within  six  months 
after  &c.,  at  such  &c.,  the  Pits  do  reconvey  the  mortgaged  here- 
ditaments, free  and  clear  &o.,  and  deliver  all  deeds  and  writings  &c. ; 
But  in  default  of  the  Deft  A.  paying  to  the  Pits  what  shall  be  certified 
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to  be  due  to  them  as  aforesaid,  by  the  time  aforesaid,  the  Deft  A. 
is  thenceforth  to  stand  absolutely  debarred  and  foreclosed  &c. ; 
And  in  case  of  such  foreclosure,  Order  that  the  Pits'  subsequent 
interest  be  computed  &c. ;  And  their  subsequent  costs  be  taxed  (If 
Pits  are  in  possession  add  :  And  it  is  ordered  that  account  No.  2  be 
continued)  ;  And  it  is  ordered  that  upon  the  Deft  B.  [mortgagor] 
paying  to  the  Pits  what  shall  be  certified  to  be  due  to  them  as  afore- 
said, together  with  such  subsequent  interest  and  costs  as  aforesaid, 
within  three  months  after  (the  Master  shall  have  made  his  subsequent 
certificate),  at  such  &c.,  the  Pits  do  reconvey  the  said  mortgage  here- 
ditaments, free  and  clear  &c.,  and  deliver  all  deeds  &c.  to  the  Deft  B., 
or  as  he  shall  appoint ;  But  in  default  of  the  Deft  B.  paying  to  the 
Pits  what  shall  be  certified  to  be  due  to^^them  as  aforesaid,  by  the 
time  aforesaid,  the  Deft.  B.  is  thenceforth  to  stand  absolutely 
debarred  &c. ;  But  in  case  the  Deft  A.  {second  mortgagee)  shall 
redeem  the  Pits  (the  said  mortgaged  hereditaments),  It  is  ordered 
that  subsequent  interest  be  computed  on  what  the  Deft  A.  shall 
have  so  paid  to  the  Pits  ;  And  it  is  ordered  that  the  following  further 
account  be  taken,  that  is  to  say  :  3.  An  account  of  what  is  due  to 
the  Deft  A.  under  and  by  virtue  of  his  mortgage  in  the  pleadings 
mentioned,  and  for  his  costs  of  this  action,  to  be  taxed,  &c. ;  And 
upon  the  Deft  B.  paying  to  the  Deft  A.  what  he  shall  have  so  paid 
to  the  Pits,  together  with  what  shall  be  certified  to  be  due  to  him  in 
respect  of  such  subsequent  interest  thereon  as  aforesaid,  and  also 
what  shall  be  certified  to  be  due  to  the  Deft  A.  on  his  said  mortgage, 
and  for  his  costs  as  aforesaid,  within  three  months  after  &o.,  at  such 
&c.,  it  is  ordered  that  the  Deft  A.  do  reconvey  &c.,  and  deliver  all 
deeds  &c.,  to  the  Deft  B.  or  as  he  shall  appoint ;  but  in  default  of 
the  Deft  B.  paying  to  the  Deft  A.  the  amount  paid  to  the  Pits  and 
what  shall  be  so  certified  to  be  due  by  the  time  aforesaid,  the  Deft  B. 
is  thenceforth  to  stand  absolutely  debarred  &c. — Liberty  to  apply. 
—See  Barnes  v.  Fox,  L.  C,  28  June,  1776,  A.  608. 

For  like  order  first  mortgagee  in  possession  against  second,  third,  fourth, 
fifth  mortgagees  and  mortgagor,  see  Ingoldsby  v.  Riley,  M.  R.,  10  Feb. 
1873,  A.  1623,  and  Seton,  6th  ed.,  1980. 


2.  Second  Mortgagee  v.  First,  Third,  and  Mortgagor — Part  of 
Mortgaged  Property  Leasehold — Legal  Estate  in  Leasehold 
outstanding. 

Account  of  what  is  due  to  first  mortgagee,  and  on  payment  by  Pit 
of  amount  certified  to  be  due,  within  six  months  after  &c.,  first  mort- 
gagee to  convey  to  him — in  default,  action  to  be  dismissed  with  costs  ; 
If  Pit  shall  pay  ofi  first  mortgagee,  interest  to  be  computed  on  what  he 
shall  pay  ;  and  an  account  of  what  is  due  on  Pit's  own  mortgage,  and 
for  his  costs  of  action ;  And  on  payment  by  third  mortgagees  within 
three  months  after  &c..  Pit  to  convey  to  them — in  default  they  to  be 
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foreclosed  ;  If  third  mortgagee  be  foreclosed,  Pit's  subsequent  interest 
and  costs  to  be  computed  ;  and  on  payment  by  mortgagor  of  what 
Pit  shall  pay  first  mortgagee,  with  subsequent  interest  and  costs, 
and  of  the  amount  due  on  Pit's  mortgage  within  three  months  after 
&c.,  Pit  to  convey  to  him — in  default  mortgagor  to  be  foreclosed  ; 
If  third  mortgagees  redeem,  account  of  what  they  shall  pay  Pit,  with 
interest,  and  of  their  own  mortgage  debt,  interest,  and  costs ;  And 
on  payment  by  mortgagor  of  what  they  shall  pay  Pit,  and  interest, 
and  of  their  own  mortgage  debt,  and  interest  and  costs,  within  three 
months  after  &c.,  they  to  convey  to  him — in  default  mortgagor  to 
be  foreclosed  ;  And  if  he  be  foreclosed,  direction  for  him  to  take  out 
letters  of  admon  to  those  under  whom  he  derived  title  to  the  lease- 
hold part  of  the  mortgaged  premises,  and  assign  the  legal  estate 
therein  to  the  party  becoming  entitled  under  the  judgment. — Liberty 
to  apply.— JocfooM  v.  Brettall,  M.  E.,  14  March,  1795,  A.  241. 

Where  a  second  mortgagee  brings  an  action  to  redeem  the  first  mortgagee 
and  foreclose  the  mortgagor,  and  fails  to  redeem,  the  practice  is  to  dismiss 
the  action  with  costs  ;  and  there  is  no  exception  of  the  mortgagor's  costs  : 
Hallett  V.  Furze,  31  Ch.  D.  312. 

In  suit  by  third  mortgagee  against  first  and  second  mortgagees  and 
mortgagor,  decree  is  that  second  mortgagee  pay  first  mortgagee  or  be  fore- 
closed ;  in  case  of  foreclosure,  Pit  to  pay  first  mortgagee  with  subsequent 
interest  or  action  to  be  dismissed  ;  if  second  pay  first  mortgagee.  Pit  to  pay 
lum  amount  so  paid,  with  interest,  and  what  shall  be  found  due  on  his  own 
mortgage  or  action  to  be  dismissed  :  if  Pit  pay  second  mortgagee,  mortgagor 
to  pay  Pit  amount  so  paid,  with  interest,  and  what  shall  be  found  due  on 
Pit's  own  mortgage,  or  be  foreclosed  :  Duberhy  v.  Waring,  M.  R.,  28  Feb. 
1776,  A.  746. 


NOTES. 

Where  there  are  more  incumbrancers  than  one,  the  mesne  incumbrancers  Parties, 
must  successively  redeem  all  prior  to  them,  or  be  foreclosed  ;  and  must  be 
redeemed  by,  or  will  be  entitled  to  foreclose,  all  subsequent  to  them  :  and 
a  first  mortgagee  seeking  to  foreclose  must  therefore  necessarily  make  all 
persons  interested  in  the  equity  of  redemption  parties  to  the  action  :  Fisher, 
s.  1670 ;  Moore  v.  Morton,  1886,  W.  N.  196 ;  sup.  p.  1858. 

A  puisne  mortgagee  may  bring  an  action  to  foreclose  subsequent  incum- 
brancers and  the  mortgagor,  without  making  the  prior  mortgagees  parties  ; 
their  rights  will  not  be  affected  in  such  an  action  :  Bose  v.  Page,  2  Sim. 
472  ;  Richards  v.  Cooper,  5  Beav.  304  ;  Slade  v.  Bigg,  3  Ha.  38  ;  but  he 
cannot  bring  an  action  to  redeem  those  prior  to  himself  without  making  all 
subsequent  to  liimself  parties. 

In  an  action  by  first  mortgagee  against  second  and  mortgagor,  unless  the  Proof  of 
Pit  prove  the  second  mortgage,  he  will  be  only  entitled  at  the  hearing  to  an  puisne  incum- 
inquiry  as  to  it :   Ouardner  v.  Boucher,  13  Beav.  68  ;  and  where  questions  brances. 
of  priority  arose  between  the  Defts,  the  puisne  incumbrancers,  an  inquiry 
was  directed :   Duherly  v.  Day,  14  Beav.  9  ;   and  see  Bartletl  v.  Bees,  12 
Eq.  395  ;  Form  11*  p.  1831. 

In  BarUett  v.  Bees,  12  Eq.  395,  1871,  A.  2215,  following  Edwards  v.  Time  for 
Martin,  V.-C.  K.,  9  Nov.  1868,  A.  451 ;  7  W.  R.  30,  one  time  certain  was  redemption, 
fixed  for  all  the  Defts  (between  whom  questions  of  priority  arose)  to  redeem 
or  be  foreclosed,  without  prejudice  to  the  rights  of  the  several  Defts  inter  se  ; 
and  this  has  been  followed  in  General  Discount  and  Credit  Co.  v.  Clegg,  22 
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Ch.  D.  549;  Phit  v.  Mendel,  27  Ch.  D.  246;  Smith  v.  Olding,  25 
Ch.  D.  462;  and  the  practice  appears  now  to  be  settled  that  primd 
facie  a  first  mortgagee  is  entitled  to  a  judgment  limiting  only  one  period 
for  redemption  :  Piatt  v.  Mendel,  27  Ch.  D.  246  ;  Mutual  Life  Association 
V.  Langley,  26  Ch.  D.  686;  Dan.  1160;  but  see  Lewis  v.  Aberdare 
and  Plymouth  Co.,  53  L.  J.  Ch.  741 ;  50  L.  T.  450  ;  and  that  this  course 
will  be  taken  where  there  is  a  dispute  as  to  the  priorities  of  the  sub- 
sequent mortgagees,  see  Tufnell  v.  Nichols,  66  L.  T.  162 ;  1887,  W.  N.  52  ; 
and  see  Lewis  v.  Aberdare  and  Plymouth  Co.,  sup.  ;  or  where  a  sale  would 
leave  a  very  small  margin  for  the  subsequent  incumbrancers,  only  one  of 
whom  appears  :  Cripps  v.  Wood,  51  L.  J.  Ch.  504  ;  or  where  none  of  the 
Defts  appear  on  motion  for  judgment :  DoMe  v.  Manley,  28  Ch.  D.  664 
(though  it  is  only  alleged  that  they  "  claim  to  be  "  entitled  to  charges) ; 
but  that  under  special  circumstances  the  Couit  will  still  give  the  several 
incumbrancers,  or  the  owners  or  purchasers  of  the  equity  of  redemption, 
successive  rights  of  redemption  in  the  order  in  which  they  acquired  their 
charges  or  interests,  see  Beevor  v.  LucJc,  4  Eq.  537, 1867,  A.  2684 ;  Titley  v. 
Davis,  2  Y.  &  C.  C.  293  ;  Loveday  v.  Chapman,  32  L.  T.  689, 1875,  B.  2041  ; 
Bertlin  v.  Gordon,  1886,  W.  N.  31  (where  the  subject  of  the  mortgage  was 
a  valuable  reversionary  interest  which  was  likely  soon  to  fall  intopossession) ; 
Mutual  Life  Assoc,  v.  Langley,  26  Ch.  D.  686  ;  Smithett  v.  Hesketh,  44  Ch.  D. 
161  (action  by  first  mortgagees  against  a  jointress  and  fourth  mortgagees 
Pit's  being  also  tliird  mortgagees) ;  but  see  Tujnell  v.  Nichols,  sup. 

In  the  case  of  judgment  creditors  who  are  puisne  incumbrancers,  the 
practice,  where  there  are  no  intermediate  incumbrances,  has  been  to  give 
them  one  single  right  of  redemption  only  :  Bates  v.  Hillcoat,  16  Beav.  139  ; 
Radcliffe  v.  Salmon,  Ih. ;  Stead  v.  BanJcs,  5  D.  &  S.  560. 

So  also  where  several  subsequent  incumbrances  have  been  created  on  the 
same  day,  the  judgment  has  given  one  right  of  redemption  only  in  respect 
of  them  :  see  Long  v.  Starie,  23  L.  J.  Ch.  200  ;  2  Eq.  R.  249  ;  2  W.  R.  183  ; 
and  so  with  respect  to  different  persons  claiming  under  one  puisne  in- 
cumbrancer as  his  sub-mortgagees  and  as  devisees  of  his  mortgaged  estates 
vested  in  him  by  mortgage  :  see  Loveday  v.  Chapman,  32  L.  T.  689 ;  or 
claiming  under  the  same  will  or  instrument,  see  Beevor  v.  Luclc,  4  Eq.  537  ; 
8.  a.  Sect.  XIII.,  Form  1,  inf.  p.  2012. 

A  period  of  six  months  from  the  date  of  the  certificate  has  usually  been 
given  to  the  party  first  entitled  to  redeem,  and  three  months  each  to  the 
succeeding  ones :  see  Forms  1,  2,  sup.  pp.  1907,  1908 ;  Fish.  Mort.  s.  1954, 
and  cases  there  cited ;  Coote,  1048  et  seq. 

In  Lewis  v.  Aberdare  and  Plymouth  Co.,  63  L.  J.  Ch.  741 ;  50  L.  T.  450, 
one  period  of  nine  months  was  given  for  redemption  by  mortgagors,  a  co. 
in  liquidation,  and  two  sets  of  puisne  incumbrancers. 

In  a  foreclosure  action  against  puisne  mortgagees  and  the  mortgagor,  an 
order  to  foreclose  the  former  absolutely  must  be  obtained  before  proceeding 
to  foreclose  the  mortgagor  :  Whitbread  v.  Lyall,  8  D.  M.  &  G.  383  ;  and  see 
WebsUr  v.  Patteson,  25  Ch.  D.  626. 

Where  the  Pit  mortgagee  has  valued  his  security  in  the  bankruptcy  of  the 
mortgagor  at  a  sum  less  than  the  mortgage  debt,  the  judgment  ought  to 
show  on  the  face  of  it  that  the  official  receiver  is  entitled  to  redeem  at  a  less 
sum  than  the  other  Defts  :  Knowles  v.  Dibls,  37  W.  R.  378  ;  60  L.  T. 
291  ;   1889,  W.  N.  53  ;  see  Form  17,  sup.  p.  1892. 
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Sectiok  IV. — Enlabging  Timk  and  Opening  Foreclosuee. 

1.  Order  on  Application  by  Mortgagor  to  Enlarge  Time  before 

Default. 

[Read  the  judgment  dated  cfcc,  the  Master's  certificate  dated 
<Sic.  and  any  affidavits'],  Order  that  the  Deft  do  pay  to  the  Pit  his 
costs  of  this  application,  to  be  taxed  &c. ;  And,  upon  the  Deft  A. 
paying  to  the  Pit  on  or  before  the  —  day  of  —  {time  fixed  for  paying 
principal,  interest  and  costs'],  the  sum  of  £ — ,  certified  to  be  due  to 
the  Pit  for  interest  in  respect  of  his  mortgage  in  the  said  judgment 
dated  &c.  mentioned,  and  for  his  costs  of  this  action  &c.,  it  is  ordered 
that  the  time  for  the  Deft  to  redeem  the  hereditaments  comprised 
in  the  said  mortgage  be  enlarged  for  six  months  ;  And  upon  such 
payment  being  made,  it  is  ordered  that  the  Pit's  subsequent  interest 
be  computed,  and  his  subsequent  costs  of  this  action  be  taxed  &c. 
\j,f  account  of  rents  was  directed.  And  it  is  ordered  that  the  account 
of  the  rents  and  profits  of  the  mortgaged  hereditaments  be  carried 
on,  and  the  amount  due  in  respect  thereof  be  deducted  &c.] ;  And 
it  is  ordered  that  a  new  time  and  place  be  appointed  for  payment  of 
what  shall  be  certified  to  remain  due  to  the  Pit  in  respect  of  his  said 
mortgage,  and  for  subsequent  interest  and  costs  as  aforesaid  [if  so, 
after  such  deduction  as  aforesaid] ;  But  in  default  of  the  Deft  paying 
to  the  Pit  the  said  sum  of  £ —  by  the  time  aforesaid,  it  is  ordered  that 
the  Deft  do  stand  absolutely  foreclosed  &c.  [Take  the  words  of  the 
judgment.] 

For  an  order  in  a  redemption  suit  enlarging  time  for  a  fortnight,  Pit 
paying  costs  of  the  application,  and  interest  on  tlie  total  amount,  the 
amount  certified  to  be  due  being  deposited  in  a  banli  with  an  under- 
taking by  W.  (not  a  party  to  the  suit)  to  pay  off  tlie  Deft,  if  title  good, 
see  Hart  v.  Minshull,  V.-C.  M.,  18  July,  1872,  A.  2045. 

For  order  enlarging  time  to  redeem,  pending  appeal,  on  terms  of  pay- 
ment of  costs  of  suit  to  the  mortgagee,  and  on  paying  principal  and  interest 
into  Court  to  be  invested  in  Consols,  the  dividends  to  be  paid  to  the  mort- 
gagee, he  undertaking  to  refund  if  the  decree  should  be  reversed,  the  invest- 
ment being  at  the  risk  of  the  mortgagor,  see  Finch  v.  Siiaw,  20  Beav. 
556. 

For  forms  of  application,  see  D.  C.  F.  775  et  seq. 

2.  Order  on  Application  by  Mortgagee  to  Enlarge  Time  where 

He  has  Received  Rents. 

It  appearing  from  the  said  afiidavit  of  the  Pits  that  they  have, 
down  to  21  Nov.  1910,  received  rents  and  profits  of  the  mortgaged 
premises  to  the  total  amount  of  £60  7s.,  and  have  paid,  or  are  entitled 
to  be  allowed  on  account  thereof  sums  amounting  to  £20  is.  Id., 
leaving  a  balance  of  £40  2s.  5d.  due  from  them  on  such  account. 
And  the  Pits  by  their  solrs  submitting  to  be  charged  with  £21  5s.  in 
respect  of  rents  and  profits  to  accrue  from  the  said  21  Nov.  1910, 
to  the  date  hereby  appointed  for  redemption,  and  the  said  £40  2s.  5d. 
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and  £21  5s.,  making  together  £61  7s.  M.,  being  deducted  from 
£804  12s.  10(^.,  by  the  Master's  said  certificate  certified  to  be  due  to  the 
Pits,  leaving  a  balance  of  £743  5s.  M.  due  to  the  Pits.  And  subse- 
quent interest  upon  £650  principal  money  from  14  Dec.  1909  (the  date 
by  the  Master's  said  certificate  appointed  for  redemption),  computed 
to  16  Jan.  1911,  at  the  rate  mentioned  in  such  certificate  (less  property 
tax),  amounting  to  £2  9s.  9(?.,  and  £24  7s.  8^^.,  being  the  Pits  assessed 
costs  of  and  incident  to  this  application,  &c.,  which  sums  of  £24  7s.  M. 
and  £2  9s.  M.,  being  added  to  the  said  £743  5s.  bd.,  make  together 
£770  2s.  \Qd.,  the  total  amount  due  to  the  Pits  under  and  by  virtue 
of  their  mortgage  security,  It  is  ordered  that  the  time  for  the  Defts 
to  redeem  the  mortgaged  hereditaments  and  premises  in  the  said 
order  dated  &c.,  mentioned,  be  enlarged  until  the  16  Jan.  1911. — 
Usual  proviso  for  redemption  by  the  Deft  at  the  time  and  place 
named  in  order  upon  payment  of  the  said  sum  of  £770  2s.  IQi.,  and 
in  default  foreclosure. — See  Fenner  v.  Rowe,  Neville,  J.,  at  Chambers, 
1  Dec.  1910,  A.  4045,  following  Jenner-Fust  v.  Needham,  C.  A., 
6  May,  1886,  A.  704 ;  32  Ch.  D.  582. 

3.  The  Like — Money  in  the  Hands  of  Receiver  accounted  for  to 
Mortgagee — Further  Interest  waived. 

It  appearing  by,  &c.,  that  the  receiver  appointed  in  this  action 
has  received  (certain  sums)  since  the  date  of  the  Master's  certificate ; 
It  is  ordered  that  the  time  for  the  Deft  to  redeem  the  mortgaged 
hereditaments  be  enlarged  until  the  —  day  of  &c. ;  And  the  Pit  by 
his  solrs  waiving  any  claim  to  subsequent  interest  and  costs,  and 
submitting  to  be  charged  with  £ —  in  respect  of  the  amounts  already 
received  by  the  receiver,  and  of  the  amounts  to  be  received  by  him 
up  to  the  said  —  day  of  &c.,  whereby  the  amount  certified  to  be 
due  to  him  will  be  reduced  to  £ — ;  Usual  proviso  for  redemption 
and  in  default  foreclosure  (following  tenns  of  order  nisi). — Discharge 
receiver. — Direction  to  pass  final  account,  and  pay  balance  to  the 
Pit,  and  thereupon  vacate  recognizance. 

This  form  is  framed  to  meet  the  common  case  of  receipts  of  rent  by  a 
receiver  which  ought  to  be  credited  in  account  to  the  mortgagor :  see  Jenner- 
Fust  V.  Needham,  supra. 

The  fact  that  rents  have  been  received  after  the  day  fixed  for  redemption 
is  not  a  ground  for  opening  the  foreclosure:  seeNationalPermanentBitilding 
Society  v.  Super,  [1892]  1  Ch.  54,  and  see  post,  p.  1915. 

4.  Opening  Foreclosure  Absolute. 

Notwithstanding  the  said  order  dated  &c.,  whereby  it  was 
ordered  that  the  Deft  H.  should  thenceforth  be  absolutely  fore- 
closed of  all  right  and  equity  of  redemption  of  the  mortgaged 
premises,  Order  that  upon  payment  by  the  Defts  G.  E.  and  W.  to 
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the  Deft  F.  on  or  before  &c.  (ten  days  from  the  date  of  this  order),  of 
the  sum  of  £ —  mentioned  in  the  Master's  certificate,  dated  &c., 
together  with  interest  on  the  principal  sum  of  £ —  at  the  rate  of 
7  p.  c.  per  arm.,  from  &c.  (the  day  previously  appointed  for  payment) 
to  the  day  of  payment,  the  Deft  F.  do  re-assign  to  the  Defts  G.  E. 
and  W.,.  or  to  whom  they  shall  appoint,  the  premises  comprised  in 
the  indenture  of  mortgage  dated  &c.  in  the  pleadings  mentioned, 
free  and  clear  of  and  from  all  incumbrances  done  by  the  Deft  F.,  or 
any  person  or  persons  claiming  by,  from,  or  imder  him,  and  deliver 
up  to  the  said  Defts,  or  to  whom  they  shall  appoint  (upon  oath,  if 
required),  all  deeds  &c.  But  in  default  of  the  Defts  G.  E.  and  W. 
paying  the  said  principal  sum  and  interest  within  the  time  aforesaid 
to  the  said  F.,  It  is  ordered  that  the  Defts  G.  E.  and  W.  be  absolutely 
foreclosed  &c. — Tax  the  costs  of  the  Pit  and  the  Deft  F.  of  this  action 
from  the  foot  of  the  last  taxation,  including  the  costs  of  this  applica- 
tion, and  including  in  the  costs  of  the  Deft  F.  his  costs  of  the  pre- 
paration and  execution  of  the  said  re-assignment.  And  it  is  ordered 
that  the  Defts  G.  E.  and  W.  do  pay  to  the  Pit  and  the  Deft  F.  the 
amount  of  their  said  costs  when  taxed. — Campbell  v.  Holyland, 
M.  R.,  U  Dec.  1877,  A.  217  ;  S.  C,  7  Ch.  D.  166. 

In  tliis  case  an  order  had  previously  been  made  under  0.  xvn,  4,  to  add 
as  parties  the  transferee  from  the  mortgagee  and  the  assignees  of  the  equity 
of  redemption,  notwithstanding  the  usual  foreclosure  decree  had  been  made 
absolute,  the  object  being  to  enable  the  mortgagor  to  open  the  foreclosure  : 
see  26  W.  R.  109. 

For  order  enlarging  time  after  default,  carrying  on  the  accounts,  and 
appointing  new  time  and  place  for  payment  after  foreclosure  absolute,  and 
after  enrolment  of  the  foreclosure  decree  and  possession  taken  thereunder, 
see  Jones  v.  Creswiche,  9  Sim.  304. 

For  the  like  order  after  enrolment  with  special  directions,  see  ThornMll  v. 
Manning,  V.-C.  L.  Cranworth,  18  June,  1851,  B.  798  ;   1  Sim.  N.  S.  456. 

NOTES. 
ENLAROrNG   TIME. 

The  time  fixed  for  pa3anent  of  the  mortgage  money,  or  in  default  that  the  Foreclosure 
mortgagor  do  stand  foreclosed,  may  be  enlarged  on  apphcation  on  sufficient  action, 
grounds,  but  the  indulgence  is  not  of  course  ;  there  must  be  some  excuse  for 
default,  and  it  must  be  shown  that  the  security  is  ample  :  see  Nanny  v. 
Edwards,  4  Russ.  124 ;  Myre  v.  Hanson,  2  Bear.  478  ;  Jones  v.  Creswiche, 
9  Sim.  304 ;  Booth  v.  Creswiche,  Cr.  &  Ph.  361 ;  unless  the  default  has  been 
occasioned  by  some  act  of  the  mortgagee,  in  which  case  the  time  was 
enlarged,  though  it  was  doubtful  whether  the  security  was  ample  :  Oeldard 
V.  Hornly,  1  Ha.  251. 

The  time  may  be  enlarged  more  than  once,  even  though  the  last  order  was 
peremptory :  see  Edwards  v.  Cunli^e,  1  Madd.  287. 

And  in  Jones  v.  Creswiche,  9  Sim.  304,  after  the  time  had  been  enlarged, 
and  after  the  order  absolute  had  been  made,  though  not  drawn  up,  the  time 
was,  under  the  special  circumstances,  again  enlarged. 

Pending  an  appeal  the  time  will  be  enlarged  on  terms :  Monhhov^e  v. 
Bedjord  Corp.,  17  Ves.  380  ;  Finch  v.  Shaw,  20  Beav.  556  ;  and  so,  pending 
exceptions  to  the  report  under  the  old  practice,  until  the  exceptions  had 
been  disposed  of  :  Renvoize  v.  Cooper,  1  S.  &  S.  365. 
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Where  the  mortgage  was  of  a  policy,  and  the  assured  died  after  the  day 
for  payment,  but  before  foreclosure  absolute,  the  Court  ordered  the  fore- 
closure to  be  opened  with  subsequent  accounts  and  a  fresh  period  for 
redemption  :  Beaton  v.  BouUon,  1891,  W.  N.  30. 

In  a  proper  case  upon  the  merits,  the  enrolment  of  a  foreclosure  decree  did 

not  preclude  the  Court  from  enlarging  the  time  :  Ford  v.  Wastell,  2  Ph.  691 ; 

6  Ha.  229  ;  Thornhill  v.  Manning,  1  Sim.  N.  S.  451 ;  but  after  the  order  for 

foreclosure  has  been  made  absolute  it  must  be  shown  that  the  mortgagor 

fully  intended  and  was  prepared  to  pay  the  money  on  that  day,  but  was 

prevented  by  some  accident :  Patch  v.  Ward,  3  Ch.  203, 212 ;  and  generally 

the  application  should  be  made  before  the  time  appointed  for  payment. 

And  as  to  opening  foreclosure  absolute,  v.  inf.  p.  1922. 

Redemption        In  a  redemption  action  the  time  will  not  as  a  general  rule  be  enlarged  : 

action.  Faulkner  v.  Bolton,  7  Sim.  3i9 ;    Novosielslci  v.  Wakefield,  17  Ves.  417 

(where  Tipping  v.  Hawes,  10  Aug.  1810,  was  cited  as  a  solitary  exception) ; 

but  where,  by  a  bond  fide  mistake,  the  Pit  in  a  redemption  action  failed  to 

lodge  money  in  Court  until  after  the  expiration  of  the  time  fixed  by  an  order 

directing  that  in  default  the  action  was  to  be  dismissed,  the  Court  extended 

the  time  so  as  to  include  the  actual  date  of  lodgment :  CoUinson  v.  Jeffery, 

[1896]  1  Ch.  644. 

Terms  ot  The  terms  upon  which  the  time  for  payment  is  usually  enlarged  are 

granting  payment  of  the  sum  certified  to  be  due  for  interest  and  costs  (and  carrying 

indulgence,      on  the  account  of  subsequent  interest  and  costs) :   Monkhouse  v.  Bedford 

Corp.,  17  Ves.  382  ;   Oeldard  v.  Hornby,  1  Ha.  251,  253  ;   and  the  proper 

order  is  that  the  mortgagor  do  at  once  pay  the  costs  of  the  application  : 

Holfordv.  Yate,  1  K.  &  J.  677;  Finch  v.  Shaw,  20  Beav.  656;  Form  1, 

sup.  p.  1911. 

In  Forest  v.  Shore,  32  W.  R.  356,  the  time  was  enlarged  on  payment  of 
a  substantial  portion  of  the  interest  and  the  costs  of  the  appHcation,  it 
being  shown  that  the  mortgaged  property  was  of  ample  value. 

After  the  time  has  been  enlarged,  the  subsequent  interest  will  be  calcu- 
lated upon  the  principal  sum  due  and  unpaid  costs,  but  not  upon  interest : 
Whitfield  V.  Roberts,  7  Jur.  N.  S.  1268  ;  9  W.  R.  844 ;  Wilkinson  v.  Charles- 
worth,  2  Beav.  470 ;  Whatton  v.  Cradock,  1  Keen,  267  ;  unless  as  the  terms 
of  granting  the  indulgence  subsequent  interest  has  been  ordered  to  be 
computed  on  the  aggregate  sum  of  principal,  interest,  and  costs :  see 
Brewin  v.  Austin,  2  Keen,  212  ;  Bruere  v.  Wharton,  7  Sim.  483. 

Even  in  the  case  of  infants  the  time  is  only  extended  on  payment  of 
interest  and  costs  :   Goombe  v.  Steward,  13  Beav.  111. 

And  as  to  enlarging  time  for  payment  in  foreclosure  actions,  see  Fish. 
Mort.  s.  1955  et  seq. ;  Coote,  1053  et  seq.  ;  Dan.  1162,  1172. 
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OPENING  FOEECLOSTTRE   AITEK   CEETIFICATE. 

If  rents  have  been  received  by  the  mortgagee  between  the  certificate  and 
the  time  for  payment,  and  therefore  before  default  actually  made,  this  is 
ground  for  opening  the  foreclosure  :  Press  v.  Coke,  6  Ch.  646,  and  the  mort- 
gagee is  not  entitled  to  the  order  absolute  though  default  is  made  on  the  day 
fixed :   Oarlick  v.  Jackson,  4  Beav.  154. 

There  must  be  a  further  account  and  new  day  for  payment :  Alden  v. 
Foster,  6  Beav.  592  ;  Ellis  v.  Griffiths,  7  Beav.  83  ;  without  the  mortgagor 
having  (as  on  his  own  appUcation  to  enlarge  the  time  for  payment)  to  pay 
forthwith  arrears  of  interest  and  costs  :  Buclmnan  v.  Oreenway,  12  Beav. 
355  ;  and  see  Oxenham  v.  Ellis,  18  Beav.  593. 

In  Billson  v.  Scott,  V.-C.  W.,  1  Feb.  1857,  A.  495,  the  mortgaged  pro- 
perty being  let  to  weekly  tenants,  fourteen  days  from  the  further  certificate 
was  fixed  as  the  time  within  which  the  mortgagor  was  to  redeem. 

And  if  a  receiver  receives  rents  after  the  certificate  and  before  the  day 
fixed  for  redemption,  the  mortgagee  is  not  entitled  to  such  rents  except  on 
terms  of  bringing  them  into  account  as  between  mortgagee  and  mortgagor, 
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and  a  fresh  date  must  be  fixed  for  redemption  :  Jenner-Fust  v.  Needham,  32 
Oh.  D.  582,  C.  A.,  in  which  case,  to  save  a  further  reference,  the  mortgagees, 
waiving  subsequent  interest,  were  allowed  to  file  an  affidavit  showing  the 
exact  amount  which  would  be  due  to  them  down  to  the  day  for  which  notice 
of  motion  was  given  to  fix  another  day  for  redemption  :  see  Form  2,  sup. 
p.  1911 ;  and  see  Lacon  v.  Tyrrell,  56  L.  T.  483  ;  Boss  Improvement  Commrs. 
V.  Usborne,  1890,  W.  N.  92  ;  and  Ellenor  v.  Vgle,  1895,  W.  N.  161 ,  where  the 
amount  of  rents  received  being  stated  not  to  be  sufficient  to  cover  the 
receiver's  out-of-pocket  expenses  and  remuneration,  so  that  nothing  avail- 
able for  redemption  had  in  fact  been  received,  the  Court,  in  order  to  save 
expense  and  further  delay  upon  the  submission  of  the  Pit  to  have  his  order 
for  foreclosure  absolute  discharged  if  the  Court  should  thereafter  so  direct, 
in  consequence  of  its  appearing  that  there  were  any  surplus  moneys, 
allowed  the  receiver's  account  to  be  taken  at  once,  leaving  the  question  of 
his  discharge  to  stand  over  until  after  sucli  account. 

In  Simmons  v.  Blandy,  [1897]  1  Ch.  19,  varying  Barber  v.  Jechylls,  1893, 
W.  N.  91  (Kekewich,  J.,  sup.  p.  1829,  Form  6),  the  judgment  directed 
that  in  taking  the  account  the  Pit  should  be  charged  with  the  amount  (if 
anything)  paid  into  Court  by  the  receiver,  and  such  a  sum  as  should  be 
in  the  receiver's  hands  at  the  date  of  the  certificate,  and  with  such  a 
sum  (if  any)  as  the  Pit  should  submit  to  be  charged  with  in  respect  of 
rents  and  profits  to  come  into  the  receiver's  hands  prior  to  the  order  for 
foreclosure  absolute. 

The  general  rule  above  stated  does  not  apply  if  the  right  to  the  moneys  in 
the  receiver's  hands  {e.g.,  moneys  in  respect  of  minerals  being  part  of  the 
inlieritance)  can  be,  and  has  been,  determined  prospectively :  Coleman  v. 
Llewellin,  34  C.  D.  43,  C.  A.,  where  the  judgment  gave  liberty  to  any  persons 
redeeming,  or  in  event  of  foreclosure  to  the  Pit  to  apply  for  payment  to 
them  or  him  of  funds  in  Court,  or  in  the  receiver's  hands  :  and  see  Welch  v. 
National  Cycle  Co.,  55  L.  T.  673  ;  35  W.  R.  137  ;  1886,  W.  N.  97,  196 ; 
but  see  Oheston  v.  Wells,  [1893]  2  Ch.  151,  where  North,  J.,  refused,  in  the 
absence  of  special  circumstances,  to  add  a  direction  similar  to  that  in 
Coleman  v.  Llewellin,  and  the  Pit,  asking  for  a  personal  order  for  payment, 
on  default  of  appearance,  had  to  produce  an  affidavit  that  since  the  filing 
of  the  statement  of  claim  nothing  had  been  received. 

If,  however,  the  rents  have  been  received  after  the  day  fixed  for  payment.  Rents 
and  therefore  after  default  made,  the  mortgagee  may  obtain  the  final  order  received  after 
without  further  account :  Nat.  Perm.  Mutual  Bldg.'Soc.  v.  Baper,  61  L.  J.  ^ay  fixed  for 
Ch.  73  ;  40  W.  R.  73  ;  1891,  W.  N.  181  ;  Constable  v.  Howick,  5  Jur.  N.  S.  P^^yment. 
331 ;  7  W.  R.  160  ;  and  see  Frees  v.  Coke,  sup. 

And  if  a  mortgagee  receives  rents  after  the  time  fixed  for  redemption  by 
puisne  mortgagee  and  before  final  foreclosure,  the  certificate  is  not  re- 
opened as  against  him  ;  but  the  puisne  mortgagee  must  be  finally  foreclosed 
before  the  further  account  is  taken  against  the  mortgagor :  Webster  v. 
Patteson,  25  Ch.  D.  626. 

At  the  mortgagee's  risk  the  order  for  foreclosure  absolute  has  been  made 
Without  a  further  account :  Farqukar  v.  Young,  1886,  W.  N.  40. 

Where  the  mortgaged  property  was  a  leasehold  public-house,  and  monejs 
representing  gross  takings  were  being  received  from  day  to  day,  tiie  final 
order  for  foreclosure  directed  the  discharge  of  the  receiver  and  manager,  the 
balance  of  moneys  in  his  account  to  be  paid  into  Court,  and  any  of  the 
parties  were  to  be  at  liberty  to  apply  in  Chambers  as  to  the  balance  and  the 
costs  of  the  application,  which  were  reserved  :  Holt  v.  Beagle,  55  L.  T.  592  ; 
and  for  a  similar  order  in  the  case  of  a  mortgage  of  the  goodwill  of  a  business, 
see  Smith  v.  Pearman,  58  L.  T.  720  ;  30  W.  R.  681  ;   1888,  W.  N.  131. 

A  subsequent  sale  to  one  of  the  persons  entitled  to  redeem  will  not  open 
the  certificate  :  Be  Power  and  Carton,  25  L.  R.  Ir.  459. 
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Section  V. — Foreclosure  Absolute. 
1.  Foreclosure  Absolute. 
[Read  order  nisi,  Master's  certificate,  affidavit  of  non-attendance  and 
fower  of  attorney'].  And  it  appearing  by  the  said  judgment  [or  order] 
that  {Recite  order  down  to  end  of  accounts),  and  after  providing  for 
the  redemption  by  the  Deft  of  the  mortgaged  hereditaments  and 
premises  as  therein  mentioned,  it  was  ordered  that  in  default  of 
the  Deft  paying  to  the  Pit  what  should  be  certified  to  be  due 
to  him  as  aforesaid  within  six  months  after  the  date  of  the  Master's 
certificate,  at  such  time  and  place  as  should  be  thereby  appointed, 
the  Deft  should  thenceforth  stand  absolutely  debarred  and  foreclosed 
of  and  from  all  right,  title,  interest,  and  equity  of  redemption 
of,  in,  and  to  the  said  hereditaments  and  premises ;  And  it 
appearing  by  the  Master's  said  certificate  made  in  pursuance 
of  the  said  order  that  there  would  be  due  to  the  Pit  on  the  — 
of  — ,  19 — ,  being  six  months  after  the  date  of  the  said  certificate, 
£ — ,  which  sum  the  Deft  was  directed  to  pay  to  the  Pit  on  the  — 
of  — ,  19 — ,  at  Eoom  138,  Royal  Courts  of  Justice,  Strand, 
London,  between  the  hours  of  twelve  at  noon  and  one  of  the  clock 
in  the  afternoon ;  And  it  appearing  by  the  said  affidavit  of  the 
Pit  and  J.  F.  S.,  filed  &c.,  that  the  said  J.  F.  S.  did,  by  virtue  of  a 
power  of  attorney  from  the  Pit  attend  on  the  said  —  of  — ,  18 — ,  at 
Room  138,  Royal  Courts  of  Justice,  Strand,  London,  from  before 
the  hour  of  twelve  of  the  clock  at  noon  until  after  the  hour  of  one 
of  the  clock  in  the  afternoon  of  that  day,  in  order  to  receive  from  the 
Deft  the  said  £ — ,  but  the  said  Deft  did  not,  nor  did  any  person  or 
persons  on  his  behalf,  attend  to  pay  the  same ;  And  it  also  appearing 
by  the  said  affidavit  that  the  said  sum  hath  not,  nor  hath  any  part 
thereof,  been  since  paid  to  the  Pit,  or  to  the  said  J.  F.  S.,  but  that 
the  whole  thereof  still  remains  due  and  owing  ;  [  if  so  and  it  appearing 
that  the  transaction  hereby  afiected  does  not  form  part  of  a  larger 
transaction  or  of  a  series  of  transactions  in  respect  of  which  the 
amount  or  value  or  the  aggregate  amount  or  value  of  the  considera- 
tion exceeds  £500],  It  is  ordered  that  the  Deft  do  henceforth  stand 
absolutely  debarred  and  foreclosed  of  and  from  all  right  title,  interest 
and  equity  of  redemption  of,  in,  and  to  the  said  hereditaments  and 
premises,  And  it  is  ordered  that  the  Deft  do  forthwith  deliver 
possession  of  the  said  hereditaments  and  premises  which  are  set  out 
and  described  in  the  schedule  hereto. 

The  Schedule. 
(Set  out  particulars  from  mortgage.) 
Notice  of  an  application  for  foreclosure  absolute  must  be  givtn  to  the 
Deft  when  the  application  includes  delivery  of  possession  not  directed  in 
the  order  nisi. 

The  fact  that  the  person  who  attended  on  behalf  of  the  Pit  at  the  time 
and  place  fixed  for  redemption  had  no  power  of  attorney  will  not  prevent 
the  order  absolute  being  made'if  the  Deft  failed  to  attend :  Cox  v.  Watson, 
7  Ch.  D.  196. 
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2.  Immediate  order  for  Foreclosure  Absolute — Part  of  Property 
not  sold  under  Previous  Order — Mortgagor  of  Unsound  Mind 
— Vesting  Order. 

The  Pits  by  their  solr  submitting  to  pay  the  Deft's  costs  of  this 
action  as  between  solr  and  client  in  consideration  of  an  immediate 
order  being  made  for  foreclosure  in  respect  of  the  property  comprised 
in  lots  34  and  5,  which  were  not  sold  at  the  sale  by  auction  held  &c., 
in  pursuance  of  the  said  order. — Direction  to  tax  and  pay  Deft's 
costs,  And  the  Judge,  being  of  opinion  that  such  arrangement  is  for 
the  benefit  of  the  Deft,  and  it  appearing  by  the  said  affidavits  that  the 
amoimt  remaining  due  to  tlie  Pits  exceeds  the  value  of  such  lots,  the 
Judge  doth  declare  that  the  Pits  are  absolutely  entitled  to  the  property 
comprised  in  such  lots,  and  to  have  an  absolute  conveyance  thereof, 
and  doth  order  that  the  same  be  conveyed  accordingly,  and  that 
the  Deft  do  henceforth  stand  absolutely  debarred  and  foreclosed 
of  and  from  all  right,  title,  interest  and  equity  of  redemption  of,  in, 
and  to  such  property.  And  the  Judge  being  further  of  opinion 
that  in  consequence  of  such  foreclosure  and  direction  for  conveyance, 
the  Deft  is  to  be  deemed  to  be  a  trustee  of  such  property  for  the 
Pits,  doth  order  that  such  property  do  vest  in  the  Pits  for  the  estate 
therein  of  the  Deft.  And  it  is  ordered  that  the  Pits  recover  possession 
of  such  property. — See  The  Bucks  and  Oxon  Union  Bank,  Ld.  v. 
Hill,  Stirling,  J.,  at  Chambers,  17  April,  1899,  A.  526. 


3.  Foreclosure  Absolute  at  Hearing  against  Defendants  disclaiming 
by  Counsel,  or  submitting  to  stand  foreclosed. 

And  the  Defts  H.  &c.,  by  their  counsel  disclaiming  any  interest  in 
the  hereditaments  comprised  in  the  said  indenture  of  mortgage,  dated 
&c.,  or  (and)  in  the  equity  of  redemption  thereof  [or  by  their 
defence  submitting  to  stand  foreclosed],  Order  that  the  said  Defts 
do  henceforth  stand  absolutely  debarred  &c.  [Form  1,  sup.]. — 
See  Hanbury  v.  Stickney,  M.  R.,  14  Feb.  1857,  A.  532  ;  Hankey  v. 
Wilson,  1799,  A.  506  ;  Perkins  v.  Stafford,  10  Sim.  562. 


4.  Same,  against  Second  Mortgagee  declining  to  redeem. 

The  Defts  A.  &c.,  by  their  defences  having  respectively  admitted 
that  the  amoimt  due  to  the  Pit  upon  his  mortgage  security  in  the 
pleadings  mentioned,  dated  &c.,  exceeds  by  a  large  amount  the 
value  of  the  premises  comprised  in  such  security,  and  by  their 
counsel  respectively  declining  to  redeem  the  Pit's  mortgage.  Order 
that  the  said  Defts  A.  &c.  do  stand  absolutely  debarred  &c. — 
Pilkington  v.  Gwynne,  V.-C.  E.,  22  Dec.  1847,  B.  477. 
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5.  Same — On  Payment  of  disclaiming  Defendant's  Costs. 

The  Defts  P.  &c.,  by  their  counsel  disclaiming  all  interest  in  tlie 
said  mortgaged  hereditaments,  and  submitting  to  be  absolutely 
foreclosed  upon  being  paid  their  costs  of  this  action,  Tax  the  said 
Defts'  costs  of  action,  and  Pit  to  pay  the  costs  when  taxed ;  And 
what  he  shall  so  pay  to  be  added  to  his  costs  ;  And  on  such  payment 
said  Defts  to  be  absolutely  foreclosed  kc.—Pierson  v.  Grundell, 
V.-C,  9  Nov.  1822,  B.  148. 

Where  Defts  disclaimed  any  interest  in  the  mortgaged  property,  it  was 
formerly  usual  to  dismiss  the  bill  against  them  without  directing  them  to  be 
foreclosed :  see  L.  Qrimslon  v.  Weohly,  Lords  Commrs.,  25  Nov.  1783,  B. 
111. 

If  there  be  any  doubt  as  to  the  sufficiency  of  the  disclaimer,  the  direction 
should  be  as  above  :  see  Perkins  v.  Stafford,  10  Sim.  662  ;  followed  in 
Johnson  v.  Clarke,  3  W.  R.  193.  The  Court,  however,  frequently  dismissing 
the  action  against  disclaiming  Defts  who  are  competent  to  and  do  effectually 
disclaim  :  see  Sikock  v.  Boynon,  2  Y.  &  C.  C.  376  ;  Hiorns  v.  Holtom,  16 
Jur.  1077  ;  Ward  v.  Shaheshajt,  1  Dr.  &  S.  269 ;  and  see  Fish.  Mort.  s.  1023  ; 
Coote,  1207,  on  this  question. 

6.  Foreclosure  Absolute — Equitable  Mortgage  by  Deposit  of  Deeds. 

[Read  order  nisi,  Master's  certificate,  affidavits  of  non-attendance,  and 
power  of  attorney'].  And  it  appearing  by  the  said  order  [recite  ortfer 
nisi  doivn  to  end  of  account].  The  Judge  did  declare  that  what  should 
be  certified  to  be  due  to  the  Pit  on  taking  such  account  was  to  be 
considered  as  a  charge  on  the  said  hereditaments  and  premises. 
And  after  providing  for  redemption  as  therein  mentioned,  the  Judge 
did  declare  that  in  default  of  the  Deft  paying  to  the  Pit  what 
should  be  certified  to  be  due  on  taking  such  account  within 
six  months  after  the  date  of  the  Master's  certificate  at  such  time 
and  place  as  should  be  thereby  appointed,  the  Pit  would  be  absolutely 
entitled  to  all  the  Deft's  estate  and  interest  in  the  said  hereditaments 
and  premises,  and  to  have  an  absolute  conveyance  [or  assignment] 
thereof.  And  in  that  case  it  was  ordered  that  the  Deft  should  con- 
vey [or  assign]  the  said  hereditaments  and  premises  to  the  Pit  or  as 
he  should  direct,  and  should  thenceforth  stand  absolutely  debarred 
and  foreclosed  of  and  from  all  right,  title,  interest  and  equity  of 
redemption  of,  in,  and  to  the  said  hereditaments  and  premises,  And 
it  appearuig  by  the  Master's  said  certificate  made  in  pursuance  of 
the  said  order  that  there  would  be  due  to  the  Pit,  on  the  —  day  of 
— ,  19 — ,  being  six  months  from  the  date  of  the  said  certificate,  £ — , 
which  sum  the  Deft  was  directed  to  pay  to  the  Pit  on  the  —  day  of 
— ,  at  Eoom  138,  Eoyal  Courts  of  Justice,  Strand,  London,  between 
the  hours  of  twelve  of  the  clock  at  noon,  and  one  of  the  clock  in  the 
afternoon  of  that  day,  And  it  appearing  by  the  said  affidavit  of,  &c., 
that  the  said  X.  did,  by  virtue  of  a  power  of  attorney  from  the  Pit, 
attend  on  the  said  —  day  of  — ,  19 — ,  at  Room  138,  Royal  Courts 
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of  Justice,  Strand,  London,  from  before,  &c.,  in  order  to  receive 
from  the  Deft  the  said  sum  of  £ — ,  but  the  Deft  did  not  nor  did  any 
other  person  or  persons  on  his  behalf  attend  to  pay  the  said  sum  or 
any  part  thereof,  And  it  also  appearing  by  the  said  aflEidavit  that 
the  said  sum  hath  not  nor  hath  any  part  thereof  been  since  paid  to 
the  Pit  or  the  said  X.,  but  that  the  whole  thereof  still  remains  due 
and  owing,  the  Judge  doth  declare  that  the  Pit  is  absolutely 
entitled  to  all  the  Deft's  estate  and  interest  in  the  said  hereditaments 
and  premises,  and  to  have  an  absolute  conveyance  \or  assignment] 
thereof.  And  doth  order  that  the  Deft  do  convey  \or  assign]  the  said 
hereditaments  and  premises  to  the  Pits  or  as  he  shall  direct,  and  do 
henceforth  stand  absolutely  debarred  and  foreclosed  of  and  from 
all  right,  title,  interest,  and  equity  of  redemption  of,  in,  and  to  the 
said  hereditaments  and  premises. 

The  above  form  can  be  used  in  the  case  of  an  equitable  mortgage  by  deposit 
of  land  certificate  where  the  property  is  registered  in  the  land  registry, 
substituting  the  words  "  do  execute  an  instrument  of  transfer  "  for  "  convey 
or  assign." 

Tor  order  enlarging  time  after  default,  carrying  on  the  accounts,  and 
appointing  new  time  and  place  for  payment  after  foreclosure  absolute,  and 
after  enrolment  of  the  foreclosure  decree  and  possession  taken  thereunder, 
see  Jones  v.  Creswiche,  9  Sim.  304. 

Forthe  like  order  after  enrolment  with  special  directions,  see  Thornhill  v. 
Manning,  V.-C.  L.  Cranworth,  18  June,  1851,  B.  798 ;  1  Sim.  N.  S.  456. 

7.  Foreclosure  Absolute  after  order  enlarging  time  for  Redemption. 

[Read  order  nisi,  Master's  certificate,  order  enlarging  time,  affidavit 
of  non-attendance,  and  power  of  attorney.]  It  appearing  by  the  said 
order,  dated  &c.  {order  enlarging  time),  that  {recite  order  fully),  And 
it  appearing  by  the  said  aflSdavit  of,  &c.  [Form  1,  awie],  It  is  ordered 
that  the  Defts  do  henceforth  stand  absolutely  debarred  and  fore- 
closed of  and  from  all  right,  title,  interest  and  equity  of  redemption 
of,  in,  and  to  the  said  hereditaments  comprised  in  the  indenture  of 
mortgage  dated  &c. 

NOTES. 
FOEECLOSUKB  ABSOLUTE. 

Formerly,  if  the  money  was  not  paid  at  the  time  appointed  the  mortgagor  procedure, 
stood  absolutely  foreclosed,  but  now  upon  default  a  further  order  is 
necessary :  Sheriff  v.  Spark,  West,  130. 

An  affidavit  of  non-payment  or  non-attendance  of  the  mortgagor,  or  of 
any  person  on  his  behalf,  is  required  from  the  Pit  to  whom  the  money  is 
due,  though  he  has  not  liimself  attended,  as  well  as  from  the  person  attend- 
ing on  his  behalf,  and  must  be  entered  in  the  order :  Doclcsey  v.  Elac,  64  L.  T. 
256  ;   Moore  v.  Horsfleld,  1882,  W.  N.  43. 

In  Frith  V.  Cooke,  33  W.  R.  688  ;  52  L.  T.  798,  there  being  an  affidavit 
by  the  solr's  clerk  who  attended  to  receive  the  money,  Chitty,  J.,  dispensed 
with  the  Pit's  affidavit ;  but  in  Barrow  v.  Smith,  33  W.  R.  743 ;  52  L.  T. 
798,  the  practice,  as  above  stated,  was  adhered  to  by  Kay,  J. 

As  to  the  lorm  of  affidavit,  see  National  Perrrmnent  B.  B.  Sac.  v.  Raper, 
[1892]  1  Ch.  54. 


1920  Mortgages.  [chap,  xlvii. 

Where  there  were  six  co-Pits,  one  of  whom  was  out  of  the  jurisdiction,  an 
affidavit  by  all  the  other  five  was  required :  liinnaird  v.  Yorke,  fO  L.  T. 
380. 

It  is  sufficient  for  counsel  to  hand  in  a  brief  duly  endorsed  to  the  registrar 
of  the  day,  unless  special  circumstances  in  evidence  require  that  the  case 
should  be  mentioned  to  the  Court.  If  the  order  is  apphed  for  on  summons 
(as  is  now  usual,  see  D.  C.  F.  778  ;  Dan.  1162)  any  irregularity  may  be 
dealt  with  by  the  Master. 

An  order  for  foreclosure  preceding  final  judgment  is  a  "  proceeding  " 
within  0.  lxiv,  13,  so  that  after  the  lapse  of  a  year  the  party  desiring  to 
proceed  must  give  a  month's  notice :  Blake  v.  Summersly,  1889,  W.  N. 
39. 

The  Court  will  not  make  the  foreclosure  absolute  in  the  absence  of  a 
properly-constituted  represve,  though  the  Deft  has  died  insolvent  without 
a  represve,  and  an  order  has  been  made  in  Chambers  appointing  one 
of  the  next  of  kin  to  represent  the  estate :  Aylward  v.  Lewis,  [1891]  2  Oh.  81. 
Immediate  foreclosure  absolute  will  not  be  ordered  because  the  Pit  claims 
it  by  his  pleading  in  the  event  (which  happens)  of  default  of  appearance  by 
the  Deft :  Patey  v.  Flint,  48  L.  J.  Ch.  696 ;  40  L.  T.  651 ;  27  W.  R.  695. 

When  order        Non-attendance  by  the  mortgagor  with  the  money  at  the  time  and  place 

will  be  made,  fixed  for  payment  will  prevent  his  availing  himself,  in  mitigation  of  the 
exigencies  of  the  order  for  foreclosure  in  default,  &c.,  of  a  partial  failure  by 
the  mortgagee  to  comply  with  its  technical  requirements,  by  which  the 
defaulting  mortgagor  has  been  in  no  way  prejudiced :  Cox  v.  Watson,  7 
Ch.  D.  196. 

Accordingly  the  foreclosure  has  been  made  absolute— (o)  though  the 
mortgagee  has  attended  during  part  only  of  the  time  fixed  for  payment  at 
the  appointed  place  :  Anon.,  1  Coll.  273  ;  Lechmere  v.  Clamp,  31  Beav.  578  ; 
Bernard  v.  Norton,  10  L.  T.  183  ;  (6)  though  the  mortgagee's  solr  attending 
to  receive  the  money  has  not  a  power  of  attorney,  or  authority  to  give  a 
I'eceipt :  Cox  v.  Watson,  sup.  ;  Macrae  v.  Evans,  24  W.  R.  55  ;  London 
Monetary  Society  v.  Brown,  16  W.  R.  782  ;  18  L.  T.  52  ;  Postleihwaite  v. 
Tavers,  1871,  W.  N.  173 ;  Crawley  v.  Fuller,  1890,  W.  N.  35 ;  King  v. 
Hough,  1895,  W.  N.  60.     For  form  of  power  of  attorney,  see  D.  C.  F.  777. 

Vesting  order.  Where  the  mortgage  was  of  leaseholds  by  sub-demise,  with  a  declaration 
of  trust  of  the  reversion,  the  Court  gave  judgment  for  foreclosure  of  the 
equity  of  redemption  and  reversionary  term,  but  refused  to  make  a  vesting 
order  as  to  the  reversion  until  final  foreclosure  :  British  Empire  Ass.  Co.  v. 
Sugden,  47  L.  J.  Ch.  691 ;  26  W.  R.  631. 

Sale  of  part.  Where  an  order  for  sale  was  made,  and  part  only  was  sold,  the  mort- 
gagees were  allowed  foreclosure  on  the  unsold  parts  on  their  undertaking  to 
adopt  the  contracts  made  for  the  parts  sold  :  Ee  Kilham,  K.  v.  K.,  1888, 
W.  N.  224. 

Joint  account.  To  enable  the  survivor  of  two  mortgagees  entitled  on  a  joint  account  to 
obtain  an  order  for  foreclosure  absolute  where  one  has  died  between  the 
decree  and  the  certificate,  the  money  should  be  expressed  in  the  judgment 
to  be  payable  to  the  parties  entitled,  or  the  survivor  of  them  (if  in  accord- 
ance with  the  terms  of  the  mortgage  deed) ;  otherwise  he  cannot  obtain  the 
final  order  in  default  of  payment,  but  a  new  day  must  be  fixed  for  pay- 
ment :  Blackburn  v.  Caine,  22  Beav.  614  ;  Kingsjord  v.  Poile,  8  W.  R.  110 ; 
but  see  Browell  v.  Pledge,  1888,  W.  N.  166. 

Stamps.  By  54  &  55  V.  c.  39,  ss.  54,  57  (Stamp  Act,  1891),  as  explained  by  61  &  62 

V.  c.  10,  s.  6  (Finance  Act,  1898),  an  order  for  foreclosure  absolute  must  be 
stamped  as  a  conveyance  on  sale.  The  usual  course  is  for  the  stamp  to  be 
calculated  on  the  amount  which  is  certified  to  be  due,  and  in  default  of 
payment  of  which  the  foreclosure  takes  place.  But  if  the  solr  objects  that 
this  amount  is  in  excess  of  the  value  of  the  property,  the  stamp  must  be 
adjudicated  upon  at  Somerset  House. 

Registered  Under  the  Land  Transfer  Act,  1876  (38  &  39  V.  c.  87),  s.  26,  v.  sup.  p.  1837, 

charge.  and  r.  110  of  the  Land  Transfer  Rules,  1898,  when  the  proprietor  of  a, 
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registered  charge  obtains  an  order  for  foreclosure  absolute,  the  order  or  an 
office  copy  thereof  is  to  be  delivered  to  the  registrar,  who  is  thereupon  to 
enter  the  proprietor  of  the  charge  as  proprietor  (subject  to  prior  charges) 
of  the  land  the  equity  of  redemption  in  which  is  foreclosed.  As  to  the 
production  of  the  land  or  charge  certificates  on  this  registration,  see 
Briokdale,  173. 

An  order  for  foreclosure  absolute,  not  being  a  judgment  for  payment  of 
money,  need  not  be  registered  in  Middlesex :  Burrows  v.  Holhy,  35  Ch.  D. 
123. 

Judgment  for  foreclosure  absolute  ends  a  foreclosure  action,  so  that  the  Effect  of 
Pit,  an  equitable  mortgagee,  cannot  obtain  a  receiver,  even  though  the  final  order, 
conveyance  of  the  property  has  not  been  settled  :   Wills  v.  Luj^,  38  Ch.  D. 
197. 

Until  the  foreclosure  had  been  made  absolute,  it  could  not  be  pleaded  in 
bar  to  a  redemption  suit :  Senhouse  v.  Earl,  1  Vez.  450 ;  and  before  1 
V.  c.  26,  the  estate  did  not,until  the  final  order,  acquire  the  character  of  land 
so  as  to  pass  by  a  previous  devise  :  Thompson  v.  Grant,  4  Madd.  438  ;  and 
see  Flack  v,  Longmate,  8  Beav.  420  ;  secus,  if  the  devise  was  of  the  mortgage 
itself :   Le  Oros  v.  Oockerell,  5  Sim.  384. 

The  mortgagor  is  entitled  at  the  time  of  payment  to  have  delivered  up  Rjgiit  to 
to  him  the  documents  by  the  mortgagee,  and,  strictly  speaking,  in  the  documents, 
absence  of  the  mortgagee,  both  production  of  a  power  of  attorney  and 
an  affidavit  of  documents :  see   Weeks  v.  Stourton,  13  W.  R.  489 :   12 
L.  T.  71. 

But  the  first  mortgagee  on  foreclosure  is  not  entitled  to  have  documents 
relating  solely  to  the  equity  of  redemption  delivered  up  to  him  :  Greene  v. 
Foster,  22  Ch.  D.  506. 

Where  a  puisne  mortgagee  has  been  foreclosed,  subsequent  interest  Computing 
against  the  mortgagor  is  to  be  computed  on  the  whole  sum,  including  prior  subsequent 
interest  and  costs,  payable  by  the  foreclosed  mortgagee  :  Elton  v.  Curteis,  interest. 
19  Ch.  D.  49 ;  Biekham  v.  Cross,  2  Ves.  sen.  471. 

The  final  dismissal  of  an  action  for  redemption  of  a  legal  mortgage  is  Dismissal  of 
equivalent  to  a  judgment  for  foreclosure  (see  Cholmley  v.  Cs.  Orford,  2  Atk.  action  for 
267  ;  Bp.  Winchester  v.  Paine,  11  Ves.  199  ;  Inman  v.  Wearing,  3  D.  &  S.  redemption. 
734) ;    but  the  rule  docs  not  apply  to  an  equitable  mortgage  by  deposit 
of  title  deeds  {Marshall  v.  Shrewsbury,  10  Ch.  250),  nor  to  a  dismissal  for 
want  of  prosecution  :   Hansard  v.  Hardy,  18  Ves.  460. 

And  where  the  Pit  mortgagor  became  insolvent  pending  the  account,  his 
assignees,  who  were  not  before  the  Court,  were  not  foreclosed  by  the  dis- 
missal of  the  bill :    Wood  v.  Surr,  19  Beav.  551. 

POSSESSION. 

O,  xvm,  2,  prohibiting  joinder  of  other  causes  of  action  with  an  action 
for  recovery  of  land  without  the  leave  of  the  Court  or  a  Judge,  Contains 
(since  December,  1885)  provisoes  that  nothing  in  the  order  contained 
"  shall  preveut  any  Pit  in  an  action  for  foreclosure  or  redemption  from 
asking  for  or  obtaining  an  order  against  the  Deft  for  deUvery  of  the  posses- 
sion of  the  mortgaged  property  to  the  Pit  on  or  after  the  order  absolute  for 
foreclosure  or  redemption,  as  the  case  may  be,  and  such  an  action  for  fore- 
closure or  redemption,  and  for  such  dehvery  of  possession,  shall  not  bo 
deemed  an  action  for  recovery  of  land  "  within  the  meaning  of  the  rules  ; 
and  that  "in  case  any  mortgage  security  shall  be  foreclosed  by  reason  of 
the  default  to  redeem  by  any  Pit  in  a  redemption  action,  the  Deft  in  whose 
favour  such  foreclosure  has  taken  place  may  by  motion  or  summons  apply 
to  the  Court  or  a  Judge  for  an  order  for  dehvery  to  him  of  the  mortgage 
property,  and  such  order  may  be  made  thereupon  as  the  justice  of  the  case 
shall  require." 

As  to  the  writ  of  possession,  v.  sup.  Vol.  I.  p.  423. 

The  order  for  delivery  of  possession  should  contain  a  description  of  the 

VOL.  III.  6  H 


1922 


Mortgages. 


[chap,  xlvii. 


property,  so  that  the  same  may  be  indicated  in  the  writ  of  possession  : 
Thynne  v.  8arl,  [1891]  1  Ch.  79. 

Under  tliis  rule  the  Court  can  order  delivery  of  possession,  notwithstand- 
ing that  it  is  not  asked  for  in  the  writ,  statement  of  claim,  or  summons  : 
Salter  v.  Edgar,  54  L.  T.  374 ;  1886,  W.  N.  47  ;  Lacon  v.  Tyrrell,  56  L.  T. 
483 ;  1887,  W.  N.  71 ;  Best  v.  Applegate,  37  Ch.  D.  42  ;  Manchester  and 
Liverpool  Bh.  v.  Parkinson,  60  L.  T.  258 ;  1889,  W.  N.  27. 

Where  an  order  nisi  for  foreclosure  and  possession  has  been  made,  the 
order  absolute  must  follow  the  terms  of  the  order  nisi  ( Wood  v.  Wheoier,  22 
Ch.  D.  281 ;  Withall  v.  Nixon,  28  Ch.  D.  413),  and  is  made  exparte  :  S.  C.  ; 
Graven  Bank  v.  Hartley,  1886,  W.  N.  189 ;  D.  C.  1^.  780. 

And  even  after  final  foreclosure,  without  any  direction  given  as  to 
possession,  an  order  for  delivery  of  possession  may  be  obtained :  Keith  v. 
Day,  39  Ch.  D.  452,  C.  A. ;  Jenkins  v.  Ridgley,  41  W.  R.  585 ;  68  L.  T. 
671. 
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OPENENa  THE   FOBECLOSTJEE   ABSOLUTE. 

The  order  for  foreclosure  absolute,  being  final  in  form  only,  can  be  re- 
opened in  the  discretion  of  the  Court  having  regard  to  all  the  circumstances 
of  the  case,  such  as  the  value  of  the  property,  and  that  the  mortgagor  has 
been  prompt  in  his  application  ;  and  persons  taking  property  under  the 
order,  take  it  subject  to  such  discretionary  power :  Campbell  v.  Holyland  (2), 
7  Ch.  D.  166  ;  Re  Parbola,  [1909]  2  Ch.  437,  where  Court  refused  to 
extend  the  period  for  redemption  at  the  instance  of  a  judgment  creditor,  who 
had  obtained  the  appointment  of  a  receiver  by  way  of  equitable  execution, 
and  was  added  as  a  Deft. 

But  it  has  also  been  said  that  the  mortgagor  can  only  be  reheved  from  a 
foreclosure  absolute  on  the  ground  that  it  has  been  obtained  by  actual 
positive  fraud  or  under  circumstances  of  oppression  :  see  Patch  v.  Ward, 
3  Ch.  203,  212 ;  Fish.  Mort.  s.  1970. 

A  judgment  for  foreclosure  does  not  discharge  other  collateral  securities 
which  the  mortgagee  may  have.  He  may  either  first  enforce  such  securities 
and  then  foreclose  for  the  balance ;  or  he  may  foreclose  first,  and  after- 
wards, if  the  value  of  the  property  prove  less  than  his  debt,  he  may  realize 
his  collateral  securities  ;  but  by  so  doing  he  opens  the  foreclosure  and  gives 
a  new  right  of  redemption  to  the  mortgagor.  If  after  foreclosure  he  sells 
the  estate  so  that  he  cannot  restore  it,  and  thus  puts  it  out  of  the  mort- 
gagor's power  to  get  it  back  by  redemption,  he  will  be  restrained  from  putting 
in  force  any  collateral  security,  although  the  amount  due  on  the  moi-tgage 
has  not  been  realized  by  the  sale  :  Lockhart  v.  Hardy,  9  Beav.  349  ;  Palmer 
V.  Hendrie,  27  Beav.  349  ;  28  Beav.  341 ;  and  see  Tooke  v.  Hartley,  2  Bro. 
C.  C.  125 ;  Perry  v.  Barker,  8  Ves.  527 ;  13  Ves.  198 ;  Walker  v.  Jones, 
L.  R.  1  P.  C.  50  ;  Kinnaird  v.  Trollope,  39  Ch.  D.  636. 

A  puisne  incumbrancer  who  voluntarily  submits  to  a  foreclosure  order 
absolute  being  made  upon  an  originating  summons,  without  insisting  upon 
his  right  to  have  a  time  alio  wed  witliin  wliich  to  redeem  a  prior  incumbrancer, 
does  not  thereby  preclude  himself  from  suing  on  the  covenant  for  payment 
in  the  mortgage  deed  and  recovering  his  debt  from  the  residuary  legatees 
and  devisees  of  the  deceased  mortgagor :  Worthington  cC-  Co.,  Ld.  v. 
Abbott,  [1910]  1  Ch.  588. 

Even  after  foreclosure  if  the  inability  to  restore  the  estate  on  payment  of 
the  mortgage  money  arises  from  eviction  of  the  mortgagee,  through  no 
default  on  his  part,  he  is  still  entitled  to  prove  for  the  amount  due  after 
principal,  interest,  and  costs  :  see  Re  Burrell,  B.  v.  Smith,  7  Eq.  399. 

Upon  liis  rescinding  a  contract  for  sale  of  the  estate,and  offering  to  convey 
after  final  foreclosure,  the  mortgagee  was  allowed,  in  a  suit  to  administer 
the  mortgagor's  estate,  to  prove  for  liis  principal  and  interest,  but  not  for 
the  costs  of  the  foreclosure  suit :  Haynes  v.  H.,S  Jur.  N.  S.  504. 

But  the  proceeds  of  a  sale  decreed  by  consent  in  a  foreclosure  suit  having, 
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on  being  paid  into  Court,  been  invested  by  the  mortgagee  with  tlio  consent 
of  the  mortgagor,  and  owing  to  a  fall  in  stock  having  proved  insufficient 
wlien  converted  to  pay  the  mortgagee,  he  was  allowed  to  prove  for  the 
deficiency,  and  for  the  costs  of  the  application  in  a  suit  to  administer  the 
mortgagor's  estate  :  Tompsett  v.  Wickens,  3  S.  &  G.  171. 
As  to  creditor's  admon  action  by  mortgagee,  v.  sup.  pp.  1848 — 1852, 


Section  VI. — Foreclosure  and  Redemption  op  Chattels. 

(l.)   MORTGAGES   OF  STOCK,   &C. 

1.  Foreclosure  of  Mortgaged  Stock,  and  Cash  in  Court. 

Order  for  account  and  payment  [Sect.  I.  p.  1825] ;  But  in  default 
&c.,  It  is  ordered  that  the  Deft  do  stand  absolutely  debarred  and 
foreclosed  &c.,  of,  in,  and  to  the  £ —  Consols  in  Court  to  the  credit  of 
"  In  the  matter  of  &c.,"  and  £ —  cash  in  Court  to  the  same  credit,  and 
any  dividends  to  accrue  on  the  said  Consols. — Boohing  v.  Rendell, 
V.-C.  K.,  4  Dec.  1852,  A.  325. 

2.  Stock  Mortgage — where  Stock  to  be  replaced,  or  Foreclosure  of 
land  mortgaged  to  secure  it. 

1.  Account  of  what  is  due  to  the  Pit  for  principal  and  interest  in 
respect  of  the  £ —  Consols,  in  the  pleadings  mentioned,  and  for  his 
costs  of  action,  to  be  taxed.  2.  Account  of  rents  and  profits,  and 
the  amount  to  be  deducted. — "  And,  upon  the  Defts  C.  and  G.  his 
wife  transferring  so  much  Consols  as  shall  be  certified  to  be  due 
to  the  Pits  in  respect  of  the  principal  of  the  said  £ —  Consols,  and 
paying  to  them  what  shall  be  certified  to  be  due  to  them  for  interest 
and  costs,  as  aforesaid,  after  such  deductions  as  aforesaid,  within 
sis  months  after  &c.,  at  such  &c." — Direction  for  reconveyance, 
and  delivery  of  deeds. — "  But  in  default  of  the  Defts  transferring 
to  the  Pits  what  shall  be  certified  to  be  due  in  respect  of  the  principal 
of  the  said  £ —  Consols,  and  paying  to  them  what  shall  be  certified 
to  be  due  to  them  for  interest  and  costs  as  aforesaid,  by  the  time 
aforesaid,  the  Defts  are  thenceforth  to  stand  absolutely  debarred 
and  foreclosed  "  &c. — Liberty  to  apply. — See  Piper  v.  Coke,  L.  C. 
14  Nov.  1832,  B.  425  ;  Garratt  v.  Rankin,  L.  C.  7  Nov.  1816,  A.  391  ; 
Walter  v.  E.  Amherst,  L.  C,  21  Dec.  1805,  B.  88. 

For  decree,  where  the  fund  to  be  replaced  had  been  made  the  subject  of 
marriage  articles,  with  inquiry  what  was  the  value  of  the  stock  at  the  market 
price  {now  Bank  average  price]  of  the  day  of  the  decree,  and  for  payment  of 
the  amount  to  be  certified  into  Court,  to  be  invested  in  the  purchase  of 
stock,  with  consequent  directions,  see  Campb&ll  v.  Shugar,  M.  R.,  9  Mar. 
1771,  A.  207. 


1924  Mortgages.  [chap,  xlvii. 

3.  Redemption  of  particular  Portion  of  Stock  on  Payment  of  Share 

of  Debt. 

Declare  that  the  Pit  is  entitled  to  redeem  the  $33,185  Deferred 
Virginian  Certificates,  being  part  of  the  $93,800  like  certificates  in 
the  pleadings  mentioned,  on  payment  of  what  shall  be  found  due  on 
taking  the  account  hereinafter  directed  ;  And  it  is  ordered  that  the 
following,  &c. :  1.  An  account  of  what  (if  anything)  is  due  to  the 
Defts  under  the  memorandum  of  agreement  dated  &c.  in  the  pleadings 
mentioned,  and  in  respect  of  any  transactions  between  them  and  the 
Pit,  and  for  their  costs  of  this  action  subsequent  to  the  hearing 
thereof,  such  costs  to  be  taxed  &c. ;  and  in  case  it  shall  appear  that 
nothing  is  due,  then  the  amount,  if  any,  due  from  the  Defts  to  the 
Pit  is  to  be  ascertained  and  certified ;  And  such  account  is  to  be 
taken  on  the  footing  that  the  Pit  is  liable  for  105/297ths  of  £ — 
advanced  by  the  Defts  on  the  security  of  $105,000  Virginian  Bonds  : 
And  it  is  ordered  that  it  be  referred  to  the  Taxing  Master  to  tax  the 
costs  of  the  Pit  of  this  action  up  to  and  including  the  trial  thereof  ; 
And  it  is  ordered  that  the  amount  of  such  costs,  when  taxed,  be 
deducted  from  what  shall  be  certified  to  be  due  to  the  Defts  on  the 
said  account,  or  added  to  what,  if  anything,  shall  be  certified  to  be 
due  to  the  Pit  on  the  said  account,  as  the  case  may  be,  and  the 
balance  certified ;  And  upon  the  Pit  paying  to  the  Defts  what 
shall  be  certified  to  be  such  balance,  after  such  deduction  as  afore- 
said, within  six  months  after  the  date  of  the  said  certificate,  at 
such  time  and  place  as  shall  be  thereby  appointed,  or  if  it  shall  be 
certified  that  nothing  is  due  to  the  Defts,  It  is  ordered  that  the  Defts 
do  deliver  to  the  Pit  the  certificates  for  $33,185  Deferred  Virginian 
Certificates,  and  all  securities  in  their  custody  or  power  belonging 
to  the  Pit,  free  and  clear  &c.,  and  deliver  up  &c. ;  And  if  such  $33,185 
Deferred  Virginian  Certificates  shall  not  be  procurable.  It  is  ordered 
that  the  Defts  do,  at  the  expense  of  the  Pit,  execute  a  declaration 
of  trust  thereof  in  favour  of  the  Pit,  such  declaration  of  trust  to 
contain  all  necessary  covenants  for  production  of  documents,  and  to 
be  settled  by  the  Judge  in  case  the  parties  differ  ;  And  the  parties 
are  to  be  at  liberty  to  apply  to  the  Judge  respecting  the  said  certi- 
ficates and  generally  as  they  may  be  advised ;  But  in  default  of 
the  Pit  paying  to  the  Defts  what  shall  be  certified  to  be  the  balance 
due  to  them,  after  such  deduction  as  aforesaid,  by  the  time  aforesaid, 
It  is  ordered  that  this  action  do  thenceforth  stand  dismissed  out 
of  this  Court ;  And  in  case  it  shall  be  certified  that  there  is  a  balance 
due  to  the  Pit  on  taking  the  said  accounts,  it  is  ordered  that  the 
Defts  do,  within  fourteen  days  after  the  date  of  the  Master's  certi- 
ficate, pay  to  the  Pit  the  amount  of  such  balance. — Liberty  to 
apply.— iTaj/we  v.  Laurie  &  Co.,  Fry,  J.,  7  Nov.  1877,  A.  2300. 
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4.  Mortgage  of  Pension. 

Injunction  against  the  Deft  E.  to  restrain  him  or  his  agents  from 
receiving  the  future  payments  of  the  pension  or  annuity  of  £ —  in  the 
pleadings  mentioned.  Usual  account  of  what  is  due  under  and  by 
virtue  of  &c..,  and  costs ;  And  upon  the  Deft  E.  paying  to  the  Pits 
what  shall  be  certified  to  be  due  &c.,  Pits  to  re-assign  &c. ;  but  in 
default  the  Deft  to  stand  foreclosed,  and  in  that  case  the  Deft  E.  is  to 
execute  to  the  Pits  an  irrevocable  power  of  attorney  to  enable  them 
to  receive  the  pension  of  £ —  a  year  in  the  pleadings  mentioned. — 
Liberty  to  apply.— Jawes  v.  Ellis,  V.-C.  S.,  20  Dec.  1870,  A.  3251 ; 
S.  C,  19  W.  E.  319  ;  24  L.  T.  12. 

5.  Foreclosure  of  Chattels  brought  upon  or  added  to  the  Property 
after  the  Mortgage. 

The  Deft  by  his  counsel  consenting.  Order  that  the  Deft  do 
henceforth  stand  absolutely  debarred  &c.,  of,  in,  and  to  the  leasehold 
land  and  property  comprised  in,  aSected  by,  or  subject  to,  the 
security  created  by  the  indenture  dated  &c.,  in  the  pleadings  men- 
tioned ;  And  it  is  ordered  that  the  Deft  do  all  such  acts  and  execute 
all  such  deeds  as  may  be  necessary  for  vesting  in  the  Pits,  freed  and 
discharged  from  all  equity  and  right  of  redemption,  such  of  the 
buildings,  machinery,  plant,  utensils,  materials,  stock,  and  other 
things  on  the  said  leasehold  lands,  as  may  have  been  erected  or  made 
thereon,  or  brought  upon  the  same,  or  added  thereto,  since  the  date 
of  the  said  indenture  of  &c. ;  such  deeds  to  be  settled  by  the  Judge 
if  the  parties  difier. — Liberty  to  apply. — Chishohn  v.  Ferguson, 
V.-C.  W.,  5  May,  1855,  A.  867. 

6.  Redemption  of  Goods  pledged — Overpayment — Assignee. 

Order  that  the  following  &c. ;  1.  An  account  of  what  remained  due 
on  the  &c.,  for  principal  and  interest  in  respect  of  the  money  advanced 
and  lent  by  the  Deft  W.  to  C,  the  banlcrupt,  in  the  pleadings  named, 
on  the  pledge  of  the  jewels,  plate,  and  effects  mentioned  in  the 
original  note  from  the  Deft  to  the  said  C,  dated  &c. ;  And  it  is 
ordered  that  interest  be  computed  on  so  much  of  the  principal  as 
then  remained  due ;  2.  An  account  of  the  said  jewels,  plate,  and 
efEects  specified  in  the  last-mentioned  note ;  3.  An  inquiry  which 
of  them  remain  in  specie  in  the  custody  or  power  of  the  Deft,  and 
what  part  thereof  has  been  sold  or  otherwise  disposed  of  by  him  ; 
And  as  to  such  part  thereof  as  hath  been  so  sold  or  disposed  of  ;  4.  An 
account  of  the  real  value  thereof ;  And  it  is  ordered  that  the  value 
of  such  part  thereof  as  hath  been  so  sold  or  disposed  of  by  the  Deft 
be  applied  in  the  first  place  towards  paying  the  interest,  and  then 
towards  sinking  the  principal,  of  what  shall  appear  to  have  been  due 
to  the  Deft  for  the  money  lent  or  advanced  by  him  as  aforesaid  ;  And 
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if  upon  the  balance  of  the  said  account  anything  shall  be  certified  to 
remain  due  to  the  Deft  for  principal  or  interest,  then  on  payment 
thereof  to  him  by  the  Pit  {banhrupt's  assignee),  within  &c.,  at  such 
time  and  place  &c.,  It  is  ordered  that  the  Deft  do  deliver  to  the  Pit 
such  part  of  the  said  jewels,  plate,  and  effects  as  shall  be  ascertained 
to  remain  in  specie  ;  But  in  default  of  such  payment  by  the  Pit  to 
the  Deft  as  aforesaid,  It  is  ordered  that  this  action  do  thenceforth 
stand  dismissed  out  of  this  Court,  with  costs  to  be  taxed  &c. ;  And 
in  case  it  shall  appear  on  the  said  account  that  the  Deft  is  overpaid 
his  said  principal  and  interest.  It  is  ordered  that  the  Deft  do  pay  to 
the  Pit  so  much  as  shall  be  certified  to  remain  due  to  the  Pit  on  the 
said  account,  and  also  deliver  to  the  Pit  such  part  of  the  said  jewels, 
plate,  and  efiects  as  shall  remain  in  specie,  to  be  applied  as  part  of 
the  personal  estate  of  the  bankrupt,  for  the  benefi.t  of  the  creditors 
seeking  relief  under  &c. — Reserve  the  consideration  of  interest  of 
any  money  that  may  be  certified  to  be  due  from  the  Deft  to  the  Pit 
(in  case  there  shall  be  any  such  money)  and  of  costs. — Liberty  to 
apply.— Zejw^  (Kemys)  v.  Wesibrooh,  L.  C,  8  July,  1749,  A.  602 ; 
1  Vez.  278  ;  Belt's  Supp.  p.  149. 

NOTES. 


Where  right 

exists. 


Foreclosure. 


Sale. 


FOEECLOSTIEE  AND  EEDEMPTION   OF  CHATTELS. 

The  mortgagor  and  mortgagee  of  stock,  policies  of  assurance,  and  other 
personal  chattels  may  bring  their  actions  for  redemption  or  foreclosure 
respectively  :  Blade  v.  Bigg,  3  Ha.  35  ;  Wayne  v.  Hanham,  9  Ha.  62  ; 
Kemp  V.  Westbrook,  1  Vez.  278  ;  but  in  the  case  of  stock,  redemption  will 
not  be  allowed  if  it  appear  that  the  action  was  brought  on  account  of  an 
accidental  rise  in  value  :  Lochwood  v.  Ewer,  2  Atk.  303. 

A  mere  pledgee  of  personal  chattels  is  not  entitled  to  a  judgment  for 
foreclosure,  but  to  a  sale  only  :  Carter  v.  Wake,  4  Cli.  T>.  605  ;  Fraser  v. 
Byas,  1895,  W.  N.  112 ;  but  where  railway  shares  are  transferred  to  the 
lender  by  way  of  security  with  a  power  of  sale,  the  remedy  is  foreclosure  : 
General  Credit  Co.  v.  Olegg,  22  Ch.  T>.  549,  C.  A. ;  and  the  remedy  by  fore- 
closure is  appUcable  to  the  uncalled  capital  of  a  limited  company :  Sadler 
V.  Worley,  [1894]  2  Ch.  170 ;  but  see  Exploration  Company  v.  British 
Empire  Type,  dec.  Co.,  Ltd.,  Byrne,  J.,  7  Dec.  1900,  B.  4528 ;  Form  15, 
p.  1960,  where  a  foreclosure  order  was  made  on  condition  that  the  Pits 
waived  all  claim  to  the  uncalled  capital  of  the  Deft  co. :  ex  relatione, 
Tindal  King,  Reg.,  Michaelmas  Sittings,  1900,  foho  128. 

Though  entitled  to  foreclosure,  the  mortgagee  of  stock  is  not  bound  to 
bring  a  foreclosure  action,  but  may  sell  it  under  the  implied  power  wliich 
by  law  is  incident  to  his  security  on  failure  of  the  mortgagor  to  pay  within  a 
reasonable  time  after  the  debt  has  become  payable  :  Tucker  v.  Wilson,  1  P. 
Wms.  261  ;  1  Bro.  P.  C.  494  ;  Pigott  v.  Cuhley,  15  C.  B.  N.  S.  701 ;  Deverges 
V.  Sandeman,  Clark  d>  Co.,  [1902]  1  Ch.  579,  C.  A. ;  StuUs  v.  Slater,  [1910] 
1  Ch.  632  ;   Pish.  Mort.  s.  928 ;   Coote,  1494. 

A  pawnee  has  a  right  to  sell  the  chattel  pawned  either  in  default  of  pay- 
ment at  the  time  fixed,  or  if  no  time  is  fixed,  on  default  after  reasonable 
notice  :   Be  Bichardson,  Shillito  v.  Hohson,  30  Ch.  D.  396,  C.  A. 

Where  shares  transferable  without  seal  were  mortgaged  by  deposit  of 
certificates  and  blank  transfers,  it  was  held  that  the  mortgagee  had  no 
power  of  sale  :  France  v.  Clark,  22  Ch.  D.  830  ;  S.  C,  26  Ch.  D.  267,  C.  A. 

If  the  proceeds  of  the  sale  exceed  the  amount  of  debt  the  mortgagee  must 
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account  for  and  the  mortgagor  may  recover  the  surplus  :  Harrison  v.  Hart, 
Com.  Rep.  393. 

Upon  payment  or  tender  by  the  pledgor,  he  may  also  recover  the  goods  Redemption, 
by  action  :   Spence,  vol.  ii.  p.  771 ;  Pish.  Mort.  s.  192. 

If  no  time  be  limited  for  redemption  the  pledgor  may  redeem  at  any  time 
during  his  life  :  Kemp  v.  Westirook,  1  Vez.  278  ;  France  v.  Clark,  22  Ch.  D. 
830 ;  26  Ch.  D.  257,  C.  A. ;  and  semble,  if  a  time  be  limited,  after  the 
expiration  of  that  time  :   Spence,  vol.  ii.  p.  773. 

If  the  goods  have  been  sub-mortgaged  by  deposit,  the  original  mortgagor 
or  pledgor  is  entitled  to  redeem  them  on  paying  the  amount  due  on  the 
original  pledge  :  Spalding  v.  Ending,  6  Bea-s .  376 ;  Demainbray  v.  Metcalfe, 
2  Ver.  691. 

Where  the  owner  of  deeds  authorizes  an  agent  to  pledge  them  for  a  fixed 
sum,  and  the  agent  pledges  them  for  a  larger  sum  to  a  bond  fide  lender,  the 
owner  cannot  redeem  except  on  payment  "of  the  full  amount :  Brocklesby 
V.  Temperance  Bldg.  Soa.,  [1895]  A.  C.  173,  H.  L. ;  [1893]  3  Ch.  130,  C.  A. 

Under  a  mortgage  of  household  furniture  and  effects,  jewellery  did  not  What  will 
pass  :  Northey  v.  Paxton,  60  L.  T.  30.  pass  under  a 

Though  growing  crops  pass  with  the  land,  yet  when  severed  tliej'  are  mortgage, 
personal  chattels  which  will  devolve  on  the  trustee  in  bankruptcy  of  the 
mortgagor,  unless  possession  has  been  taken  :   Re  Pfiillips,  Exp.  National 
Bank,  16  Ch.  D.  104,  C.  A. 

CHOSE   IN  ACTION. 

The  assignee  of  a  chose  in  action  takes  it  in  general  subject  to  all  equities  Assignee 
against  the  assignor  :  Mangles  v.  Dixon,  3  H.  L.  C.  702  ;  Natal  Investment  takes  subject 
Co.,  3  Ch.  355  ;  Roxburghe  v.  Cox,  17  Ch.  D.  520,  C.  A.  ;  sup.  p.  1322  ;  and  *°  equities. 
as  to  priority  hy  obtaining  a  stop  order,  see  Vol.  I.  pp.  486,  487  ;  but  the 
person   entitled  to  such  equities  may  release  them  either  expressly  or 
impliedly  by  his  conduct :  Northern  Assam  Tea  Co.,  10  Eq.  458. 

And  the  form  of  the  instrument  may  be  such  as  to  preclude  such  equities 
from  being  set  up  as  against  the  assignee  :  General  Estates  Co.,  3  Ch.  758  ; 
Re  Goy  cfc  Co.,  [1900]  2  Ch.  149  ;  c/.  Re  Palmer's  Decoration,  &c.  Co.,  [1904] 
2  Ch.  743. 

And,  in  general,  a  debtor  may  contract  with  his  creditor  that  he  will  not 
avail  himself,  against  a  transferee,  of  any  rights  which  he  may  possess 
against  the  creditor  or  his  assignee  :  Re  Goy  6s  Co.,  [1900]  2  Ch.  149  (where  a 
delinquent  director  was  thus  enabled  to  transfer  debentures  as  against  the 
CO.) ;  Re  Agra  Bank,  2  Ch.  391 ;  Re  Blakely  Ordnance  Co.,  3  Ch.  154. 

The  assignee  or  mortgagee  of  a  chose  in  action  incapable  of  deliverj'  Notice, 
should — ^in  order  to  perfect  his  title,  and  especially  to  prevent  a  subsequent 
incumbrancer  from  obtaining  priority- — give  formal  notice  of  the  assign- 
ment to  the  trustee  or  person  having  the  legal  interest  in  or  control  over  the 
property :  Brown's  Trusts,  6  Eq.  88 ;  or  at  least  show  that  from  the 
circumstances  knowledge  of  the  assignment  must  be  imputed :  Lloyd  v. 
Banks,  3  Ch.  488  (reversing  4  Eq.  222) ;  and  see  Hdbson  v.  Bell,  2  Beav.  24 ; 
Re  Hughes'  Trusts,  2  H.  &  M.  89  ;  Lee  v.  Howlett,  2  K.  &  J.  531 ;  Browne  v. 
Savage,  4:  Dr.  640  ;  Lloyd's  Bank  v.  Pearson,  [1901]  1  Ch.  865  (knowledge 
of  assignor-trustee  not  sufficient) ;  and  as  to  mortgage  of  book  debts,  see 
Rutter  V.  Everett,  [1895]  2  Ch.  872. 

And  upon  an  assignment  by  a  creditor  of  liis  debt,  notice  must  be  given 
by  the  assignee  to  the  debtor,  both  to  guard  against  payment  being  made 
to  the  original  creditor  and  also  to  preserve  priority  :  Stocks  v.  Dobso7i,  4 
D.  M.  &  G.  11 ;  and  see  Pish.  Mort.  s.  1226  ;  1  L.  C.  Eq.  121, 127  ;  2  L.  C. 
Eq.  36. 

But  as  between  assignor  and  assignee  the  assignment  is  perfect  without 
notice  :  Oorringe  v.  Irwell  India  Rubber  Co.,  34  Cli.  D.  128  ;  Re  Patrick, 
Bills  V.  Tatham,  [1891]  1  Ch.  82,  87,  C.  A. 

If  there  be  successive  assignments,  the  assignee  who  first  gives  notice 
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will  have  priority  :  Dearh  v.  Hall,  Loveridge  v.  Cooper,  3  Russ.  1,  30  ;  and 
see  Bridge  v.  Beadon,  3  Eq.  664 ;  Addison  v.  Cox,  8  Ch.  76 ;  Lloyd's  Bank  v. 
Pearson,  [1901]  1  Ch.  865 ;  Montefiore  v.  Ouedalla,  [1903]  2  Ch.  26 ;  Be 
Lalce,  [1903]  1  K.  B.  151  ;  Be  Dallas,  [1904]  2  Ch.  385,  C.  A. ;  secus,  as 
to  shares  in  cos.  under  the  Companies  Act,  1862,  which  by  sect.  30  (now 
sect.  27  of  the  Act  of  1908)  precludes  the  entry  of  notice  of  any  trust  on 
co.'s  register :  Socidld  OMrale  de  Paris  v.  Walker,  14  Q.  B.  D.  424,  C.  A. 
11  App.  Ca.  20. 

And  under  the  pecuHar  language  of  sect.  141  of  the  Bankruptcy  Act, 
1849  {12  &  13  V.  c.  106),  the  title  of  the  assignee  in  bankruptcy  who  had  not 
given  notice  prevailed,  contrary  to  the  general  rule  (see  Dearie  v.  Hall,  sup ; 
Palmer  v.  Locke,  18  Ch.  D.  381,  390,  C.  A. ;  Re  Stone's  Will,  1893,  W,  N. 
50),  over  that  of  the  particular  assignee  who  had  :  Re  Bright's  Settlement, 
13  Ch.  D.  413,  C.  A. 

Where  notice  could  not  be  given,  a  distringas  on  the  stock  gave  priority ; 
Etty  V.  Bridges,  2  Y.  &  C.  C.  486  ;  and  see  Vol.  I.  pp.  715,  716. 

If  the  fund  is  in  Court,  the  step  equivalent  to  notice  is  the  obtaining  of  a 
stop  order  (Lewin,  916  ;  and  v.  sup.  Chap.  XXVIII.,  "  Stop  Okdees  ")  by 
the  assignee  or  incumbrancer  to  prevent  any  subsequent  assignee  from 
obtaining  priority  by  first  obtaining  a  stop  order  :  see  Greening  v.  Bedford, 
5  Sim.  195  ;  Swayne  v.  8.,  11  Beav.  463  ;  Mack  v.  Postle,  [1894]  2  Ch.  449  ; 
Stephens  v.  Qreen,  [1895]  2  Ch.  148,  C.  A.  ;  Mercer  v.  Vans  Colina,  67  L.  J. 
Q.  B.  424 ;  78  L.  T.  21 ;  [1900]  1  Q.  B.  130,  n. 

But  if  the  fund  has  been  paid  into  Court  after  notice  to  the  trustee  or  exor 
of  the  assignment,  it  is  not  necessary  for  the  assignee  to  obtain  a  stop  order 
in  order  to  retain  the  priority  given  by  the  notice :  Thompson  v.  Tomkins, 
2  Dr.  &  Sm.  8,  20 ;  Livesey  v.  Harding,  23  Beav.  141 ;  and  sup.  Vol.  I. 
p.  488. 

The  doctrine  of  acquisition  of  priority  by  notice  does  not  apply  to  real 
estate  or  leaseholds  :  Union  Bank  oj  London  v.  Kent,  39  Ch.  D.  238,  C.  A.  ; 
Taylor  v.  London  and  County  Bk.,  [1901]  2  Ch.  231,  C.  A. ;  and  accord- 
ingly an  equitable  sub-mortgagee  by  deposit  of  title  deeds  gains  no  priority 
by  giving  notice  to  the  mortgagor :  Hopkins  v.  Hemsworth,  [1898]'2  Ch. 
347  ;  considering  Re  Richards,  45  Ch.  D.  589  ;  and  generallj'  as  to  gaining 
priority  by  notice,  v.  inf.  Sect.  XV.  p.  2033. 

As  to  what  is  sufficient  notice  of  an  incumbrance  or  assignment  of  a  trust 
fund  or  chose  in  action,  see  Re  Tickener,  35  Beav.  317  ;  Lloyd  v.  Banks,  3 
Ch.  488,  sup.  ;  Edwards  v.  Martin,  1  Eq.  121  ;  Exp.  Agra  Bank,  3  Ch. 
555  ;  Exp.  Stewart,  4  D.  J.  &  S.  543  ;  Dunn's  Assignees  v.  Hibernian  Co.. 
I.  R.  2  Eq.  82  ;  Arden  v.  A.,  29  Ch.  D.  702  ;  Lloyd's  Bk.  v.  Pearson,  [1901] 
1  Ch.  865,  V.  sup.  p.  1927;  Bateman  v.  Hunt,  [1904]  2  K.  B.  530,  C.  A. ; 
Re  Dallas,  [1904]  2  Ch.  385 ;  Rainford  v.  James  Keith  <t-  Co.,  [1905]  2  Ch. 
147,  C.  A. 

Where  a  negotiable  instrument  has  been  given  for  a  debt,  notice  that  the 
debt  has  been  assigned  by  the  creditor  can  be  disregarded  by  the  debtor, 
even  if  the  assignor  is  still  the  holder  of  the  negotiable  instrument :  Bence 
V.  Shearman,  [1898]  2  Ch.  582,  C.  A. 
Jud.  Act,  By  Jud.  Act,  1873,  s.  25  (6),  v.  sup.  Vol.  I.  p.  491,  giving  validity  to  any 

1873,  a.  25  (6).  "  absolute  assignment,  by  writing,  not  purporting  to  be  by  way  of  charge 
only  "  of  any  debt  or  other  legal  chose  in  action,  it  is  required  that  notice 
in  writing  of  such  assignment  shall  be  given  to  the  debtor,  trustee,  or  other 
person  from  whom  the  assignor  would  have  been  entitled  to  receive  or 
claim  such  debt  or  chose  in  action. 

A  mortgage  of  debts  due  to  the  mortgagor,  made  in  the  ordinary  form, 
with  a  proviso  for  redemption  and  re-assignment  (as  distinguished  from  an 
instrument  which  merely  gives  a  right  to  payment  out  of  a  fund  without 
transferring  it),  is  an  "  absolute  assignment  "  Mithin  the  section  :  Durham 
Bros.  V.  Robertson,  [1898]  1  Q.  B.  765,  C.  A. ;  Tancred  v.  Delagoa  Bay  Co., 
23  Q.  B.  D.  239  ;  following  Burlivson  v.  Hall,  12  Q.  B.  D.  347,  rather  than 
National  Provincial  Bank  v.  Hark,  6  Q.  B.  D.  626  ;    secus,  where  the 
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assignment  itself  is  expressly  made  by  way  of  security  :  S.  C. ;  Mercantile 
Bank  of  London  r.  Evans,  [1899]  2  Q.  B.  613,  C.  A. ;  and  cf.  Hughes  v.  Pump 
House  Hotel  Co.,  [1902]  2  K.  B.  190,  C.  A. 

And  an  assignment  may  be  absolute  within  the  section,  although  a  trust 
of  proceeds  in  favour  of  the  assignor  is  created  by  it :  Comjort  v.  Betts, 
[1891]  1  Q.  B.  737,  C.  A. ;  and  c/.  Fitzrotj  v.  Cave,  [1905]  2  K.  B.  365. 

An  assignment  of  an  undefined  portion  of  a  future  debt  is  not  within  the 
section  :  Jones  v.  Humphreys,  [1902]  1  K.  B.  10. 

A  mere  promise  to  make  advances  does  not  create  a  debt  or  other  legal 
chose  in  action  which  is  capable  of  assignment  under  the  section  :  May  v. 
Lane,  64  L.  J.  Q.  B.  236  ;  and  quaere  whether  an  assignment  of  a  part  of  a 
debt  is  witliin  the  section  :  Durham  Bros.  v.  Robertson,  [1898]  1  Q.  B.  765, 
0.  A. ;   Jones  v.  Humphreys,  sup. 

A  right  to  the  benefit  of  a  contract  to  sell  a  reversion  in  a  legal  chose  in 
action  is  within  sect.  26  of  the  Judicature  Act :  Torhington  v.  Magee,  [1902] 
2  K.  B.  427.  So  too  a  claim  under  sect.  68  of  the  L.  C.  C.  Act,  1845,  to  com- 
pensation in  respect  of  an  interest  in  land  injuriously  affected :  Dawson  v. 
O.  N.  &  City  Ry.,  [1905]  1  K.  B.  250. 

Under  the  Companies  Clauses  Act,  1845,  the  legal  interest  in  shares  or  Shares, 
stock  will  not  pass  until  a  deed  of  transfer  complying  with  the  Act  has  been 
deUvered  to  the  secretary  of  the  co. :   Nanney  v.  Morgan,  37  Ch.  D.  346. 
C.  A. 

And  where  transfer  by  deed  is  requisite,  adoption  and  acknowledgment 
by  the  transferor,  after  blanks  in  a  transfer  executed  by  liim  have  been 
filled  up,  cannot  be  treated  as  equivalent  to  delivery  :  SociAd  O^nerale  de 
Paris  V.  Tramways  Union,  14  Q.  B.  D.  424,  C.  A. ;  distinguishing  Hudson 
V.  Revett,  5  Bing.  368. 

By  the  Companies  Act,  1862,  s.  22  (for  which  is  now  substituted  the  Com- 
panies (Consolidation)  Act,  1908, s. 22), shares  are  "capable  of  being  trans- 
ferred in  the  manner  provided  by  the  regulations  of  the  co.,"  and,  therefore, 
the  title  of  a  mortgagee  of  the  shares  must  depend  upon  the  articles  of 
association  of  the  particular  co.,  but,  in  general,  a  transferee,  in  order  to 
secure  himself  against  equities  affecting  the  transferor,  must  either 
complete  his  legal  title  by  registration  or  have  fulfilled  all  necessary  con- 
ditions in  order  to  give  him,  as  between  himself  and  the  co.,  "  a  present 
absolute  unconditional  right  to  have  the  transfer  registered  before  the  co. 
is  informed  of  the  existence  of  a  better  title  "  :  Soci^td  Oendrale  de  Paris  v. 
Walker,  11  App.  Ca.  20,  29  ;  Roots  v.  Williamson,  38  Ch.  D.  485 ;  Moore  v. 
North  Western  Bank,  [1891]  2  Ch.  599,  603  ;  Briggs  v.  Massey,  42  L.  T.  49  ; 
Ireland  v.  Hart,  [19021  1  Ch.  522 ;  and  see  Lindley  on  Companies,  659 ; 
Buckley,  677,  578. 

Shares  in  companies  transferable  only  by  deed,  whether  or  not  they  arc 
clioses  in  action,  are  tilings  in  action  within  the  reputed  ownership  clause 
in  the  Bankruptcy  Act,  1883,  s.  44,  sub-s.  iii.,  and  therefore  are  not  to  be 
deemed  goods  of  a  bankrupt  in  his  trade  or  business,  within  the  meaning 
of  the  section  :  Colonial  Bank  v.  Whinney,  11  App.  Ca.  426;  8.  C,  30 
Ch.  D.  261,  C.  A. ;  and  as  to  a  reversionary  interest  in  chattels  derived 
under  a  will,  see  Exp.  Singleton,  Re  Tritton,  61  L.  T.  301  ;  6  Morrell, 
250. 

The  interest  of  a  reversioner  in  chattels  settled  as  heirlooms,  whether 
legal  or  equitable,  is  a  chose  in  action  within  the  meaning  of  the  exception 
in  sect.  4  of  the  Bills  of  Sale  Act,  1878  :  Re  Thynne,  [1911]  1  Ch.  282. 

Money  payable  on  retirement  of  an  officer  in  the  army  in  respect  of  his  Retiring 
commission  cannot  under  the  Kegulation  of  the  Forces  Act,  1871  (34  &  35  allowance  of 
V.  c.  86),  be  charged  until  the  retirement  is  gazetted,  but  thereafter  the  army  orfieer. 
money  in  the  hands  of  the  army  agent  is  the  money  of  the  officer,  subject 
to  set-off  in  respect  of  money  owing  by  him  to  such  agent :   Johnstone  v. 
Cox,  19  Ch.  D.  17,  C.  A.  ;   16  Ch.  D.  571  ;   Roxhurghe  v.  Cox,  17  Ch.  D. 
520,  C.  A. 
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STOCK   MORTGAGE. 

Where  stock  is  lent  upon  mortgage  for  a  term  of  years,  the  mortgagor, 
at  the  end  of  the  term,  is  only  bound  to  replace  the  original  amount  of 
stock,  and  not  the  market  value  at  the  end  of  the  term,  though  it  may  since 
have  fallen  :  Blylh  v.  Carpenter,  2  Eq.  501 ;  and  under  an  agreement  by  the 
borrower  on  a  stock  mortgage  that  on  repayment  he  will  make  good  the 
difference  between  the  price  at  which  the  stock  was  sold  and  the  price  at 
which  it  will  have  to  be  bought  back,  an  actual  reinvestment  by  the  lender 
is  not  a  condition  precedent  to  his  right  to  sue  for  the  difference  :  Fowler  v. 
Peirse,  32  L.  T.  4,93. 

Where  money  is  advanced  on  a  mortgage  of  stock,  during  the  continuance 
of  the  loan  the  mortgagees  are  not  entitled  to  part  with  the  stock  deposited 
with  them  as  a  security,  nor  to  make  a  profit  by  selling  when  liigh  and 
transferring  on  repayment  of  the  advance  stock  bought  at  a  low  price. 
They  must  restore  the  identical  stock  pledged,  and  will  be  charged  with  any 
profits  reaUzed  by  dealings  in  the  market  with  the  security:  Langton  v. 
Waite,  6  Eq.  165  ;  and  see  8.  C,  4  Ch.  402. 

If  a  mortgagee  of  stock  transfer  it  by  way  of  loan  to  another,  the  transfer 
will  be  considered  a  sale,  and  in  the  account  between  mortgagee  and  mort- 
gagor the  former  will  be  charged  with  the  value  of  the  stock  on  the  day  of 
such  transfer :   Exp.  Dennison,  3  Ves.  552. 

A  loan  upon  a  stock  mortgage  is  not  justified  by  an  ordinary  power  in  a 
trust  deed  to  vary  securities :  Whitney  v.  Smith,  4  Ch.  513,  519,  521  ; 
Pell  V.  De  Winton,  2  De  G.  &  J.  18  ;  but  is  not  such  a  breach  of  trust  as  to 
induce  the  Court  to  deprive  the  trustees  of  control  of  the  fund :  see  Bromley 
V.  Kelly,  39  L.  J.  Ch.  274. 

In  Mocatta  v.  Bell,  24  Beav.  585,  the  owner  of  Spanish  bonds,  pledged  by 
his  broker  by  his  direction,  could  not,  notwithstanding  the  broker  had  mis- 
applied part  of  the  money  raised,  recover  the  bonds  without  paying  the 
depositee  the  balance  due  to  him. 

Where  a  rent-charge  was  redeemable  on  transfer  of  Consols,  transfer  of 
2f  p.  c.  stock  under  the  National  Debt  (Conversion)  Act,  1888,  s.  21 ,  sub-s.  1, 
s.  25,  sub-s.  2,  was  sufficient :  Duke  of  Northumherland  v.  Perry,  [1893] 
1  Ch.  278  ;  and  so  in  the  case  of  a  stock  mortgage  :  Re  Borough's  Estate,  31 
L.  R.  Ir.  244. 


ECCLESIASTICAL    PEOPEETy. 

A  mortgage  of  pew  rents  of  a  district  church  by  the  incumbent  is  void 
under  13  Eliz.  c.  20,  as  a  charge  of  "  livings  appointed  for  ecclesiastical 
ministers  :  "  Be  Leveson,  Exp.  Arrowsmith,  8  Ch.  D.  96 ;  and  generally 
as  to  mortgages  by  incumbents,  see  Whitehead's  Church  Law,  tit. 
Incumbent. 

An  advowson  is  not  an  eligible  subject  for  mortgage  :  see  Wlutehead's 
Church  Law,  tit.  Advowson,  Coote,  178 ;  and  as  to  foreclosure  of 
advowson.  Brooks  v.  Mickleston,  [1910]  2  Ch.  519. 

As  to  the  invalidity  under  13  Eliz.  c.  20  (notwithstanding  43  G.  III.  c. 
84,  57  G.  III.  c.  99,  s.  1),  of  a  charge  on  a  benefice  with  cure  of  souls,  see 
Coote  on  Mortgages,  455  ;  Phillimore,  Ecclesiastical  Law,  1350. 

And  that  an  annuity  by  way  of  compensation  to  a  retiring  incumbent 
under  the  Union  of  Benefices  Act,  1860  (23  &  24  V.  c.  142),  not  being  a 
"  benefice  with  cure,"  is  not  within  the  statute,  see  McBean  v.  Deane,  30 
Ch.  D.  520  ;  nor  a  canonry  with  its  profits,  where  there  is  no  cure  of  souls, 
and  residence  and  attendance  in  chapel  are  the  only  duties  required : 
Grenjell  v.  Dean  and  Canons  of  Windsor,  2  Beav.  544  ;  Phillimore,  1354. 

And  that  judgment  entered  up  and  registered  against  a  beneficed  clerk 
does  not  create  a  charge  upon  his  benefice,  so  as  to  entitle  the  judgment 
creditor  to  a  receiver,  see  Phillimore,  1352,  citing  Hawkins  v.  Oathercole, 
6  D.  M.  &  G.  1. 
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A  pension  under  the  Incumbent's  Resignation  Act,  1871  (34  &  35  V.  o.  44), 
s.  10,  is  inalienable  :  Oaihercole  v.  Smith,  7  Q.  B.  D.  626,  C.  A. ;  17  Ch.  D. 
1,  0.  A. ;  et  V.  sup.,  Vol.  I.  p.  756.  Sec  Whitehead's  Church  Law,  tit. 
Resignation. 

MOETGAGES   OE  PLEDGES  BY  FACTOBS. 

The  Factors  Acts,  4  G.  IV.  (1823),  c.  83,  6  G.  IV.  (1825),  c.  94,  5  &  6  V. 
(1842),  0.  39,  and  40  &  41  V.  (1877),  o.  39,  have  now  been  repealed,  and  the 
law  consolidated  and  amended  by  the  Factors  Act,  1889  (52  &  63  V.  c.  45). 

For  an  elaborate  review  and  historical  statement  of  the  whole  law 
previous  to  the  Act  of  1877,  see  judgments  in  Cole  v.  N.  W.  Bank,  L.  R. 
10  C.  P.  354 ;   Fuentes  v.  Montis,  L.  R.  3  C.  P.  276. 

By  sect.  1  of  the  Factors  Act,  1889,  (1)  the  expression  "mercantile  agent  "  FactorB  Act, 
as  used  in  the  Act  is  defined  to  mean  "  a  mercantile  agent  having,  in  the  1889,  s.  1. 
customary  course  of  his  business  as  such  agent,  authority  either  to  sell  goods 
or  to  consign  goods  for  the  purpose  of  sale,  or  to  buy  goods,  or  to  raise 
money  on  the  security  of  goods  ;  "  (2)  a  person  is  to  be  deemed  to  be  in 
possession  of  goods  or  of  the  documents  of  title  to  goods,  where  the  goods  or 
documents  are  in  his  actual  custody,  or  are  held  by  any  other  person  subject 
to  his  control,  or  for  him  or  on  his  behalf  ;  (3)  "  goods  "  includes  wares  and 
merchandise  ;  (4)  "  document  of  title  "  includes  "  any  bill  of  lading,  dock 
warrant,  warehouse-keeper's  certificate,  and  warrant  or  order  for  the 
delivery  of  goods,  and  any  other  document  used  in  the  ordinary  course  of 
business  as  proof  of  the  possession  or  control  of  goods,  or  authorizing,  or 
purporting  to  authorize,  either  by  indorsement  or  deUvery,  the  possessor 
of  the  document  to  transfer  or  receive  goods  thereby  represented ; "  (5) 
"  pledge  "  includes  "  any  contract  pledging,  or  giving  a  lien  or  security  on, 
goods,  whether  in  consideration  of  an  original  advance,  or  of  any  further  or 
continuing  advance,  or  of  any  pecuniary  liability ; "  and  (6)  "  person  " 
includes  any  body  of  persons  corporate  or  unincorporate. 

By  sect.  2  (1),  "where  a  mercantile  agent  is,  with  the  consent  of  the  Sect.  2. 
owner,  in  possession  of  goods  or  of  the  documents  of  title  to  goods,  any  sale, 
pledge,  or  other  disposition  of  the  goods,  made  by  him  when  acting  in  the 
ordinary  course  of  business  of  a  mercantile  agent,  shall,  subject  to  the 
provisions  of  this  Act,  be  as  vahd  as  if  he  were  expressly  authorized  by  the 
owner  of  the  goods  to  make  the  same ;  provided  that  the  person  taking 
under  the  disposition  acts  in  good  faith,  and  has  not,  at  the  time  of  the 
disposition,  notice  that  the  person  making  the  disposition  has  not  authority 
to  make  the  same  "  ;  (2)  "  where  a  mercantile  agent  has,  with  the  consent 
of  the  owner,  been  in  possession  of  goods,  or  of  the  documents  of  title  to 
goods,  any  sale,  pledge,  or  other  disposition,  which  would  have  been  valid 
if  the  consent  had  continued,  shall  be  vaHd  notwithstanding  the  determina- 
tion of  the  consent ;  provided  that  the  person  taking  under  the  disposition 
has  not  at  the  time  thereof  notice  that  the  consent  has  been  determined  "  ; 
(3)  "  where  a  mercantile  agent  has  obtained  possession  of  any  documents  of 
title  to  goods  by  reason  of  his  being  or  having  been,  with  the  consent  of  the 
owner,  in  possession  of  the  goods  represented  thereby,  or  of  any  other  docu- 
ments of  title  to  the  goods,  his  possession  of  the  first-mentioned  documents 
shall,  for  the  purposes  of  this  Act,  be  deemed  to  be  with  the  consent  of  the 
owner  "  ;  (4)  "  for  the  purposes  of  this  Act  the  consent  of  the  o\vner  shall 
be  presumed  in  the  absence  of  evidence  to  the  contrary." 

By  sect.  3,  "  a  pledge  of  the  documents  of  title  to  goods  shall  be  deemed  to  Sect.  3. 
be  a  pledge  of  the  goods."     The  section  is  merely  intended  to  define  the  full 
effect  of  the  pledge  of  the  documents  of  title  made  by  a  mercantile  agent : 
Inglis  V.  Bobertson,  [1898]  A.  C.  616,  H.  L.  Sc. 

By  sect.  4,  "  where  a  mercantile  agent  pledges  goods  as  security  for  a  debt  Sect.  4. 
or  liability  due  from  the  pledgor  to  the  pledgee  before  the  time  of  the  pledge, 
the  pledgee  shall  acquire  no  further  right  to  the  goods  than  could  have  been 
enforced  by  the  pledgor  at  the  time  of  the  pledge." 
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Sect.  5.  By  sect.  5,  ■"  the  consideration  necessary  for  the  validity  of  a  sale,  pledge, 

or  other  disposition  of  goods,  in  pursuance  of  this  Act,  may  be  either  a 
payment  in  cash,  or  the  dehvery  or  transfer  of  other  goods,  or  of  a  document 
of  title  to  goods,  or  of  a  negotiable  security,  or  any  othervaluable  considera- 
tion ;  but  where  goods  are  pledged  by  a  mercantile  agent  in  consideration 
of  the  delivery  or  transfer  of  other  goods,  or  of  a  document  of  title  to  goods, 
or  of  a  negotiable  security,  the  pledgee  shall  acquire  no  right  or  interest  in 
the  goods  so  pledged  in  excess  of  the  value  of  the  goods,  document,  or 
security,  when  so  delivered  or  transferred  in  exchange." 
Sect.  6.  By  sect.  6,  an  agreement  made  with  a  mercantile  agent  through  a  clerk  or 

other  person  authorized  in  the  ordinary  course  of  business  to  make  contracts 
of  sale  or  pledge  on  Ms  behalf,  is  to  be  deemed  to  be  an  agreement  with  the 
agent. 
Sect.  7.  Sect.  7  preserves  the  lien  of  a  consignee  for  advances  when  he  has  not 

had  notice  of  the  agency  of  the  apparent  consignor. 

The  authority  given  by  sect.  2  to  pledge  is  not  restricted  by  the  existence 
in  any  particular  trade  of  a  custom  that  a  mercantile  agent  employed  in 
that  trade  to  sell  goods  has  no  authority  to  pledge  them  :  Oppenheimer  v. 
Attenborough,  [1908]  1  K.  B.  221,  C.  A. 

Where  the  agent  has  obtained  possession  of  the  goods  bymeans  of  conduct 
amounting  to  larceny  he  is  not  in  possession  "  with  the  consent  of  the 
owner  "  within  the  meaning  of  sect.  2(1):  Oppenheimer  v.  Frazer,  [1907]  2 
K.  B.  50,  C.  A. 

Where  one  of  several  joint  purchasers  does  not  act  in  good  faith  the  other 
joint  purchasers  are  affected  by  Ms  mala  fides  and  are  outside  the  protection 
afforded  by  sect.  2 :  8.  C. 

The  words  "  acting  in  the  ordinary  course  of  business,"  are  a  material 
part  of  the  definition  of  "  mercantile  agent "  in  the  Act  of  1889  :  see 
Hastings  v.  Pearson,  [1893]  1  Q.  B.  62. 

Under  6  G.  IV.  c.  94,  a  sale  in  the  nature  of  a  partial  exchange  was  held 
not  to  be  a  sale  in  the  ordinary  course  of  business  :  Biggs  v.  Evans,  [1894]  1 
Q.  B.  88. 
Decisions  on        Under  the  corresponding  provisions  of  the  earlier  Acts,  by  wMch  a  factor 
the  earlier        -^^^  defined  to  be  "  agent  intrusted  with  goods,  &c.,"  the  result  of  the 
Acts.  decisions  appears  to  have  been  that  the  agent  must  have  been  intrusted  by 

the  owner  with  an  apparent  authority  to  sell,  pledge,  or  deal  with  the  goods  : 
see  Cole  v.  N.  W.  Bank,  L.  R.  10  0.  P.  354 ;  Citij  Bank  v.  Barrow,  5  App.  Ca. 
664 ;  and  though  intrusted  for  the  purpose  of  or  in  connection  with  the  sale 
or  pledge,  and  therefore  constituted  an  agent  for  sale  within  5  &  6  V.  c.  39, 
if  such  authority  had  been  revoked  at  the  time  of  the  pledge  or  sale,  the 
transaction  was  not  protected,  as  the  agent  was  not  in  fact  at  the  time 
"  intrusted  "  :  Fuentes  v.  Montis,  L.  E.  3  C.  P.  268  ;  4  Id.  93  ;  and  see 
Johnson  v.  Credit  Lyonnais  Co.,  3  C.  P.  D.  32,  C.  A. ;  Farqvharson  v.  King, 
[1902]  A.  C.  325  ;  but  an  agent  intrusted  with  possession  of  goods  for  sale, 
did  not  lose  Ms  character  of  factor  by  reason  of  special  instructions  given 
to  Mm  to  sell  at  a  particular  price  or  in  the  principal's  name  :  Stevens  v. 
Biller,  25  Ch.  D.  31,  C.  A. 

By  sect.  2  of  the  Act  of  1887,  a  pledge  by  an  agent  whose  authority  had 
been  revoked  was  protected  qua  a  purchaser  or  pledgee  without  notice  of 
the  revocation  ;  see  also  Navulshaw  v.  Brovmrigg,  2  D.  M.  &  G.  441,  that 
notice  that  the  factor  had  the  goods  for  sale  did  not  affect  the  validity  of  a 
pledge  by  the  factor  to  a  person  who  had  no  notice  that  the  owner  had 
l^rohibited  a  pledge. 

A  mere  clerk,  servant,  or  caretaker,  who  received  possession  of  the  goods 
from  the  owner  for  carriage  or  safe  custody,  was  not  an  agent  "  intrusted  " 
witMn  5  &  6  V.  c.  39,  and  could  not  make  a  valid  pledge  so  as  to  bind  the 
owner  :  Lamb  v.  Attenborough,  1  B.  &  8.  831  ;  Heyman  v.  Flewlcer,  13  C.  B. 
N.  S.  519  ;  and  see  City  Bank  v.  Barrow,  5  App.  Ca.  664 ;  Mildred  v. 
Maspons,  8  App.  Ca.  874  ;  so  also  a  person  who  received  hides,  and  was  to 
procure  freight  and  send  back  the  hides :  City  Bank  v.  Barrow,  5  App.  Ca.  664. 
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So  also  a  pledge  by  a  broker,  also  a  warehouseman,  who  had  received  the 
goods  for  the  purpose  of  warehousing  them,  was  not  protected,  as  he  did  not 
hold  the  goods  as  an  agent  "intrusted,"  &o. :  Cole  v.  N.  W.  Bank,  L.  E. 
10  C.  P.  354 ;   9  Id.  470. 

The  Acts  applied  only  to  merchandise  and  mercantile  transactions : 
Wood  V.  Rowcliffe,  6  Ha.  191,  and  not  to  pledges  for  antecedent  liabilities 
where  no  actual  advance  was  made  at  the  time  of  the  pledge  :  Macnee  v. 
Oorst,  4  Eq.  315  ;  Jewan  v.  Whitworih,  2  Eq.  702  ;  but  where  the  factors 
were  by  the  custom  of  trade  personally  liable  for  the  price  of  goods  bought, 
such  liability  was  not  an  antecedent  debt  witliin  the  Act  of  1842  (5  &  6  V.  c. 
39),  s.  7  :   Kaltenbach  v.  Lewis,  10  App.  Ca.  617. 

Certificates  of  shares  were  held  not  to  be  goods  and  chattels  within  the 
earlier  Acts  :    Williams  v.  Colonial  Bank,  38  Ch.  D.  388,  C.  A. 

By  pledging  goods  in  his  possession,  or  under  his  control  as  agent,  for  an 
amount  which  does  not  exhaust  their  value,  the  factor  does  not  thereby 
part  with  his  control  over  the  goods  so  as  to  preclude  himself  from  making  a 
further  pledge  for  the  balance  which  shall  be  valid  as  against  the  principal : 
Portalis  v.  Teiky,  5  Eq.  140. 

An  agent  who  is  not  authorized  to  sell  without  obtaining  further  authority 
from  the  principal  can  confer  no  title  by  selling  witliout  such  authority  : 
Biggs  v.  Evans,  [1894]  1  Q.  B.  88  (decided  under  6  G.  IV.  c.  94). 

By  sect.  8  of  the  Act  of  1889,  where  a  person,  having  sold  goods,  con-  Sect.  8. 
tinues,  or  is,  in  possession  of  the  goods  or  of  the  documents  of  title  to  the 
goods,  the  delivery  or  transfer  by  that  person,  or  by  a  mercantile  agent 
acting  for  him,  of  the  goods  or  documents  of  title  under  any  sale,  pledge,  or 
other  disposition  thereof,  or  under  any  agreement  for  sale,  pledge,  or  other 
disposition  thereof,  to  any  person  receiving  the  same  in  good  faith  and 
without  notice  of  the  previous  sale,  shall  have  the  same  effect  as  if  the 
person  making  the  dehvery  or  transfer  were  expressly  authorized  by  the 
owner  of  the  goods  to  make  the  same. 

This  section  corresponds  with  sect.  3  of  the  Act  of  1877.  Before  that  Act 
it  was  held  that  if  possession  of  the  goods  was  retained  by  the  factor  as  paid 
vendor,  not  as  factor  or  agent  for  sale  on  behalf  of  the  purchaser,  but  to 
clear  and  forward  them  only,  his  pledge  of  the  goods  to  a  third  person 
without  notice  of  the  purchaser's  title  was  not  protected :  Johnson  v. 
Credit  Lyonnais,  2  0.  P.  D.  224  ;  3  C.  P.  D.  32,  C.  A. 

Sect.  9  contains  a  like  provision,  mutatis  mutandis,  whereby,  where  a  Sect.  9. 
person,  having  bought  or  agreed  to  buy  goods,  obtains,  with  the  consent 
of  the  seller,  possession  of  the  goods  or  the  documents  of  title  to  tlie  goods 
the  dehvery  or  transfer  by  that  person  or  by  a  mercantile  agent  acting  for 
him,  of  the  goods  or  documents  of  title,  under  any  sale,  pledge,  or  other 
disposition  thereof,  or  under  any  agreement  for  sale,  pledge,  or  other  dis- 
position thereof,  to  any  person  receiving  a  transfer  by  liim  to  a  person  having 
no  notice  of  any  lien  or  other  right  of  the  original  seller,  operates  as  if  the 
transferor  were  a  mercantile  agent  in  possession  of  the  goods  or  documents 
of  title,  with  the  consent  of  the  o\vner  :  see,  previously  to  the  Act,  Jenkyns 
V.  Usborne,  7  M.  &  G.  678. 

This  section  corresponds  with  sect.  4  of  the  Act  of  1877,  under  which  it 
was  held  unnecessary  that  there  should  be  any  memorandum  of  the  con- 
tract of  sale,  though  the  goods  were  above  the  value  of  £10 :  Hugill  v. 
Masker,  22  Q.  B.  D.  364. 

The  expression  "  a  person  having  agreed  to  buy  goods  "  means  a  person 
who  has  bound  himself  by  agreement,  and  not  a  person  who  has  merely  an 
option  on  his  exercising  which  the  owner  is  bound  to  sell  to  him,  as  e.g., 
under  an  ordinary  agreement  for  hire  and  return  or  purchase  of  goods  at 
the  pleasure  of  the  hirer:  Helby  v.  Matthews,  [1895]  A.  C.  471,  H.  L. ; 
reversing  S.  C,  [1894]  2  Q.  B.  262,  C.  A.  ;  and  see  Payne  v.  Wilson,  [1895] 
2  Q.  B.  537,  C.  A. ;  and  contra  (on  construction  of  document),  Wylde  v. 
Legge,  84  L.  T.  121. 

The  words  "dehvery  under  any  agreement  for  sale"  are  not  confined 
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to  delivery  to  the  person  receiving  the  goods  pursuant  to  a  sale  by  the 
person  delivering  them,  and  the  words  "  agreement  for  sale,  pledge,  or  other 
disposition,"  include  a  dehvery  of  goods  to  be  sold  by  the  person  receiving 
for  the  benefit  of  the  person  deUvering :  Shenstone  <Ss  Go.  v.  Hilton,  [1894] 
2  Q.  B.  452. 

A  person  to  whom  letters  of  hypothecation  are  given,  together  wi-th 
deUvery  warrants,  was  held  not  to  be  a  pledgee  within  the  meaning  of  sect. 
9  :   Inglis  v.  Robertson,  [1898]  A.  0.  616,  H.  L.  Sc. 
Sect.  10.  By  sect.  10,  where  a  document  of  title  to  goods  has  been  lawfully  trans- 

ferred to  a  person  as  a  buyer  or  owner  of  thegoods,and  that  person  transfers 
the  document  to  a  person  who  takes  the  document  in  good  faith  and  for 
valuable  consideration,  the  last-mentionedtransf  er  shall  have  the  same  effect 
for  defeating  any  vendor's  lien  or  right  of  stoppage  in  transitu  as  the  transfer 
of  a  bill  of  lading  has  for  defeating  the  right  of  stoppage  in  transitu. 

And  see  upon  the  Factors  Acts,  1823 — 1843,  1  Sm.  L.  0.  760  et  seg. ; 
Benjamin,  Sales,  31  et  seq.  ;  855  et  seq. 


Notice.  By  the  Pohcies  of  Assurance  Act,  1867  (30  &  31  V.  c.  144),  s.  3,  no 

assignment  of  a  policy  shall  confer  on  the  assignee  any  right  to  sue  for 
the  amount  until  a  ^vritten  notice  of  the  date  and  purport  of  such  assign- 
ment shall  have  been  given  to  the  assurance  co.  The  priorities  of  assignees 
are  regulated  by  the  date  of  receiving  their  notices,  and  payments  made 
bond  fide  in  respect  of  the  policy  before  the  receipt  of  such  notice  shall  be 
as  valid  against  the  assignee  giving  notice  as  if  the  Act  had  not  passed. 

By  sect.  6,  notices  of  assignment  are  to  be  acknowledged  by  the  co.  at 
the  request  of  the  person  giving  the  notice,  and  such  acknowledgment  is 
to  be  conclusive  evidence  against  the  co.  of  having  duly  received  the 
notice. 

Before  this  Act  written  notice  to  the  assurance  co.  was  necessary  to 
perfect  the  title  of  the  assignee  of  a  policy,  not  only  as  against  subsequent 
assignees  for  value,  but  also  as  against  the  assignees  in  bankruptcy,  who 
were  entitled  to  the  policy  as  remaining  in  the  order  and  disposition  of 
the  bankrupt  unless  and  until  notice  had  been  given  :  see  Edwards  v. 
Martin,  1  Eq.  121 ;  Oreen  v.  Ingham,  L.  B.  2  C.  P.  525 ;  15  W.  R.  841 ; 
Thompson  v.  Tomkins,  2  Dr.  &  Sm.  8 ;   Williams  v.  Thorpe,  2  Sim.  257. 

Sect.  3  of  the  Act  applies  only  as  between  the  co.  and  the  assignees, 
not  to  the  assignees  inter  se,  and  a  second  incumbrancer  ^^•ho  lends  with 
notice  of  a  previous  incumbrance  cannot  gain  priority  by  giving  notice  to 
the  CO. :  Newman  v.  N.,  28  Oh.  D.  674 ;  and  see  Re  King,  Sewell  v.  K.,  14 
Oh.  D.  179. 

Notice  by  a  derivative  mortgagee  to  the  oifice  is  sufficient,  and  notice  to 
the  original  mortgagor  is  unnecessary  :  Ex  parte  Barnett,  De  G.  194. 

As  to  the  sufficiency  of  notice  to  the  officers  of  a  co.,  see  Lewin,  914. 

A  trustee  in  bankruptcy  cannot  gain  priority  over  an  equitable  mortgagee 

of  a  life  policy  merely  by  giving  notice  :  Re  Wallis,  [1902]  1  K.  B.  719. 

What  ia  An  agreement  in  writing  to  execute  on  request  an  effectual  mortgage  of 

assignment,     a  pohoy  deposited  at  the  time  as  security  is  not  an  assignment  of  the 

policy  within  the  Act :   Spencer  v.  Clarke,  9  Ch.  D.  137 ;   Re  Weiniger's 

Policy,  [1910]  2  Ch.  291. 

A  vahd  equitable  assignment  of  a  policy  of  assurance  may  be  created  by 
letter  by  the  assured  to  the  co.  notifying  his  wish  to  transfer  his  interest 
in  the  policy :  Chowne  v.  Baylis,  24  Beav.  351 ;  or  by  a  letter  by  the 
assignor  to  the  assignee,  referred  to  by  the  former  as  a  formal  letter  of 
assignment,  intended  to  be  as  binding  as  a  deed,  and  accompanied  with 
delivery  of  such  of  the  policies  as  were  in  liis  possession  :  Re  King,  Sewell 
V.  K.,  14  Ch.  D.  179 ;  but  a  mere  deposit,  with  a  letter  instructing  the 
depositee  to  get  the  necessary  assignment  prepared,  is  not  an  equitable 
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assignment  witliin  the  Act :  Crosslei/  v.  Cily  of  Glasgow,  <£c.  Co.,  4  Cli.  D. 
421. 

If  the  poUcy  provides  that  it  shall  bo  void  upon  suicide  of  the  assured,  Suicide, 
except  to  the  extent  of  any  interest  acquired  therein  by  an  assignee  for 
value,  and  the  assured,  after  mortgaging  tlie  poHcy  with  other  property, 
to  secure  an  amount  exceeding  the  sum  assured,  dies  by  liis  own  liand,  tlie 
office  after  payment  lias  no  equity  for  repayment  or  contribution  out  of  the 
other  mortgaged  property  :  Solicitors  and  General  Society  v.  Lamb,  2  D.  J.  & 
S.  251  ;  1  H.  &  M.  716 ;  and  see  City  Bank  v.  Sovereign  Lije  Ass.  Co.,  50 
L.  T.  565 ;   32  W.  R.  658. 

The  same  principle  applies  where  the  office  itself  is  the  mortgagee,  and 
the  policy  being  valid  to  the  extent  of  the  mortgage  debt,  is  applicable  in 
satisfaction,  and  the  other  mortgaged  property  must  be  reassigned  :  White 
V.  British  Empire  Co.,  7  Eq.  394. 

A  poUcy  to  become  void  on  suicide,  unless  legally  assigned,  was,  notwith- 
standing the  suicide  of  the  assured,  vaUd  in  the  hands  of  an  equitable 
mortgagee,  by  deposit,  without  notice  to  the  office  :  Dujaur  v.  Projessional, 
d;c.  Office,  25  Beav.  599  ;  and  see  Jones  v.  Consolidated,  <i;c.  Co.,  26  Beav. 
256. 

On  payment  of  a  bond  debt  collaterally  secured  by  a  policy  of  assurance  Surety, 
on  the  debtor's  life,  the  expenses  of  effecting  which  were  included  in  the 
security,  the  surety  was  held  entitled  to  the  surplus  proceeds  of  the  policy, 
after  satisfaction  of  the  debt  and  the  premiums,  which,  after  the  first,  had 
been  paid  by  the  creditor :  Drysdale  v.  Pigott,  8  D.  M.  &  G.  546 ;  Courlenay 
V.  Wright,  2  Gift.  337. 

A  creditor  who  has  eflfected  a  policy  upon  the  Ufe  of  liis  debtor  in  his  own 
name  is  in  general  entitled  to  the  proceeds  :  Bruce  v.  Garden,  5  Ch.  32 
(reversing  8  Eq.  430) ;  Freme  v.  Brade,  2  D.  &  J.  582 ;  Re  Arcedechne, 
Atkins  V.  Arcedechne,  24  Ch.  D.  709. 

And  where  policies  of  assurance  are  effected  by  sureties,  and  premiums 
paid  by  them,  the  policy  moneys  must  necessarily  be  brought  into  account 
before  anything  can  be  obtained  by  one  surety  against  the  others :  Re 
Arcedechne,  Atkins  v.  Arcedechne,  24  Ch.  D.  709 ;  Steel  v.  Dixon,  17  Ch.  D. 
825 ;  Pendlebury  v.  Walker,  1  Y.  &  C.  424,  441. 

Where  a  pohcy  of  insurance  and  reversionary  interest  contingent  upon  A.  Clog  on 
surviving  B.  were  together  mortgaged  to  the  insurance  office,  a  condition  redemption, 
that  if  A.  died  in  B.'s  lifetime  the  pohcy  should  belong  to  the  mortgagees 
absolutely  was  held  void,  as  being  a  clog  on  the  equity  of  redemption :  M,  of 
Northampton  v.  Pollock,  45  Ch.  D.  190,  C.  A. ;  Salt  v.  M.  oj  Northampton, 
[1892]  A.  C.  1,  H.  L. 

A  mortgagee  of  the  reversionary  proceeds  (subject  to  a  prior  life  interest)  Premiums 
of  a  pohcy  is  entitled  to  immediate  jjayment,  out  of  the  proceeds,  of  paid  by 
premiums  paid  by  him  to  keep  the  pohcy  on  foot :   Gill  v.  Downing,  17  mortgagee 
Eq.  316.  °*  reversion. 

If  the  debtor  pays  the  premiums,  or  is  with  his  knowledge  charged  with  Title  of 
them  in  account,  his  representatives  will  be  entitled  to  the  proceeds,  debtor, 
subject  to  payment  of  the  debt :   Morland  v.  Isaac,  20  Beav.  389. 

A  Ufe  insurance  co.  not  being  bound  to  pay  the  money  due  on  a  pohcy  Interest  on 
until  it  can  get  a  good  discharge  is  not  hable  to  pay  interest  thereon  :  pohcy  money. 
Webster  v.  The  British  Empire  Miitwil  Life  Assurance  Co.,  15  Ch.  D.  169, 
C.  A. 

In  the  absence  of  special  contract,  the  grantee  of  an  annuity  will  not  be  Mortgagee 
ordered,  upon  redemption  of  the  annuity,  to  deUver  up  a  pohcy  of  assurance  of  annuity, 
effected  by  him  on  the  Ufe  of  the  grantor,  although  the  annuity  was  calcu- 
lated so  as  to  cover  extra  premiums  for  residence  abroad  or  miUtary  service  : 
Gottlieb  V.  Cranch,  4  D.  M.  &  G.  440 ;  Knox  v.  Turner,  5  Ch.  515  ;  9  Eq. 
551 ;  Lea  v.  Hinton,  5  D.  M.  &  G.  823  ;  Preston  v.  Neele,  12  Ch.  D.  760. 

And  a  pohcy  having  been  effected  by  the  grantee  of  an  annuity  on  the 
life  of  the  grantor,  with  an  engagement  to  assign  the  poUcy  upon  redemption 
of  the  annuity,  the  representative  of  the  grantor  who  died  without  redeeming 


1936  Mortgages.  [chap,  xlvii. 

was  not  entitled  to  the  proceeds  of  the  policy,  nor  even  to  the  surplus, 

beyond  the  redemption  money :   Bashford  v.  Oann,  33  Beav.  109. 
Premiums  Premiums  paid  on  a  policy  by  the  mortgagor,  after  he  has  become  bank- 

paid  by  mort-  rupt,  must  be  repaid  to  the  mortgagor's  estate,  with  interest  at  4  p.  c,  by 
gagor  after  the  mortgagee  out  of  the  policy  money  received  by  him :  Shearman  v. 
bankruptcy.    British  Mutual,  <fcc.  Co.,  14  Eq.  4 ;  and  see  Saunders  v.  Dunman,  7  Ch.  D. 

825  ;  47  L.  J.  Ch.  338  ;  38  L.  T.  416  ;  26  W.  R.  397. 

That  the  payment  of  premiums  on  a  poUcy  by  a  mortgagor  confers  no 

lien  as  against  the  mortgagee,  see  Falche  v.  Scottish  Imperial  Co.,  34  Ch.  D. 

234,  C.  A.,  inf.  p.  1990. 

MONEY    LENDERS  ACT,    1900   (63    &    64   V.    C.    51), 

Tliis  Act  provides  for  the  reopening  by  the  Court  of  harsh  and  unconscion- 
able bargains  in  actions  by  money-lenders,  and  enables  the  Court  to  set 
aside,  either  wholly  or  in  part,  or  revise,  or  alter  any  security  given  or  agree- 
ment made  in  respect  of  money  lent  by  the  money-lender,  and  if  the 
money-lender  has  parted  with  the  security  may  order  him  to  indemnify 
the  borrower  or  other  person  sued. 

Securities  taken  in  the  names  of  persons  not  the  real  partners  in  a 
registered  money-lending  firm  are  illegal  and  void  under  sects.  2  and  3  of  the 
Act :  Re  Robinson,  [1910]  2  Ch.  571 ;  see  also  Stirling  v.  Silburn,  [1910] 
1  K.  B.  67  ;  Kirhwood  v.  Oadd,  [1910]  A.  C.  422 ;  Whiteman  v.  Sadler, 
[1910]  A.  C.  514. 

Sending  a  cheque  by  post  for  the  amount  of  the  loan  does  not  make  the 
transaction  void  under  sect.  2  (1)  (6) :  Jachsonv.  Price,  [1910]  1 K.  B.  143 ;  Re 
Seed,  [1910]  1  K.  B.  661 ;  and  as  to  receiving  money  in  repayment  at  a  place 
which  is  not  the  registered  address,  see  Hopkins  r.  Hills,  [1910]  2  K.  B.  29. 

A  purchaser  or  assignee  for  value  without  notice  of  charges  or  securities 
which  are  void  under  sect.  2  of  the  Act  was  in  no  better  position  than  the 
original  holder  :  Re  Robinson,  [1911]  1  Ch.  230;  but  now  by  the  Money- 
lenders Act,  1911  (1  &  2  Geo.  V,  c.  38),  s,  1,  such  transactions  are 
protected. 

The  original  transaction  being  unlawful,  the  Court  may  go  behind  a 
judgment  obtained  by  arrangement  between  the  parties:  Re  Campbell, 
[1911]  2  K.  B.  992. 

BILLS   OF  SALE— BILLS   Or  SALE   ACT,    1878. 

By  the  Bills  of  Sale  Act,  1878(41  &42  V.  c.  31),  which  came  into  operation 
on  the  1st  January,  1879,  the  previous  Acts  of  17  &  18  V.  c.  36,  and  29  &  30 
V.  c.  96,  are  repealed,  and  the  law  is  consolidated  and  amended.  The 
object  of  these  Acts  was  to  prevent  secret  pledges  of  chattels  for  money 
lent :  Re  Roundwood  Colliery  Co.,  [1897]  1  Ch.  373,  C.  A.,  per  landley,  L.  J. 

DEFINITIONS BILL  OF  SALE — ^PERSONAL  CHATTELS,   ETC. 

Bill  of  sale.  By  sect.  4  of  the  Act  of  1878,  the  expression  "  bill  of  sale  "  shall  include 
bills  of  sale,  assignment,  transfers,  declarations  of  trust  without  transfer, 
inventories  of  goods  with  receipt  thereto  attached,  or  receipts  for  purchase- 
moneys  of  goods,  and  other  assurances  of  personal  chattels,  and  also 
powers  of  attorney,  authorities,  or  licences  to  take  possession  of  personal 
chattels  as  security  for  any  debt,  and  also  any  agreement,  whether  intended 
or  not  to  be  followed  by  the  execution  of  any  other  instrument,  by  which  a 
right  in  equity  to  any  personal  chattels,  orto  any  charge  or  security  thereon, 
shall  be  conferred,  but  shall  not  include  the  following  documents  ;  that  is 
to  say,  assignments  for  the  benefit  of  the  creditors  of  the  person  making  or 
giving  the  same,  marriage  settlements, transfers,  or  assignments  of  any  ship 
or  vessel,  or  any  share  thereof,  transfers  of  goods  in  the  ordinary  course  of 
business  of  any  trade  or  caUing,  bills  of  sale  of  goods  in  foreign  parts  or  at 
sea,  bills  of  lading,  India  warrants,  warehouse  keepers'  certificates,  warrants 
or  orders  for  the  delivery  of  goods,  or  any  other  documents  used  in  the 
ordinary  course  of  business  as  proof  of  the  possession  or  control  of  goods,  or 
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authorizing  or  purporting  to  autliorize,  either  by  indorsement  or  by 
delivery,  the  possessor  of  such  document  to  transfer  or  receive  goods 
thereby  represented. 

By  sect.  4,  "tlie  expression  '  personal  chattels  '  shall  mean  goods,  furni-  Personal 
ture,  and  other  articles  capable  of  complete  transfer  by  delivery,  and  chattels, 
(when  separately  assigned  or  charged)  fixtures  and  growing  crops,  but 
shall  not  include  chattel  interests  in  real  estate,  nor  fixtures  (except  trade 
machinery  as  hereinafter  defined),  when  assigned  together  with  a  freehold 
or  leasehold  interest  in  any  land  or  building  to  which  they  are  affixed,  nor 
growing  crops  when  assigned  together  with  any  interest  in  the  land  on  which 
they  grow,  nor  shares  or  interests  in  the  stock,  funds,  or  securities  of  any 
government,  or  in  the  capital  or  property  of  incorporated  or  joint  stock 
companies,  nor  choses  in  action,  nor  any  stock  or  produce  upon  any  farm 
or  lands  which,  by  virtue  of  any  covenant  or  agreement,  or  of  the  custom 
of  the  country,  ought  not  to  be  removed  from  any  farm  where  the  same  are 
at  the  time  of  making  or  giving  of  such  bill  of  sale." 

By  sect.  5,   "  from  and  after  the  commencement  of  the  Act,  trade  Trade 
machinery  shall  for  the  purposes  of  the  Act  be  deemed  to  be  personal  machinery, 
chattels,  and  any  mode  of  disposition  of  trade  machinery  by  the  owner 
thereof  which  would  be  a  bill  of  sale  as  to  any  other  personal  chattels  shall 
be  deemed  to  be  a  bill  of  sale  witliin  the  meaning  of  the  Act." 

By  the  same  section  "  trade  machinery  "  for  the  purposes  of  the  Act  is 
defined  as  meaning  "  the  machinery  used  in  or  attached  to  any  factory  or 
workshop,"  exclusive  of  fixed  motive  powers  and  fixed  power  macliinery  as 
therein  indicated,  and  the  pipes  for  steam,  gas,  or  water  in  the  factory  or 
workshop,  and  the  articles  so  excluded  are  not  to  be  deemed  personal 
chattels  witliin  the  meaning  of  the  Act. 

By  sect.  6,  "  every  attornment,  instrument,  or  agreement,  not  being  a  Power  of 
mining  lease,  whereby  a  power  of  distress  is  given  or  agreed  to  be  given  by  distress, 
way  of  security  for  any  present,  future,  or  contingent  debt  or  advance  and 
whereby  any  rent  is  reserved  or  made  payable  as  a  mode  of  providing  for 
the  payment  of  interest  on  such  debt  or  advance  or  otherwise,  for  the 
purpose  of  such  security  only,  is  to  be  deemed  to  be  a  bill  of  sale  within 
the  meaning  of  the  Act,  of  any  personal  chattels  which  may  be  seized  or 
taken  under  such  power  of  distress  :  Provided  that  notliing  in  the  section 
is  to  extend  to  any  mortgage  of  any  estate  or  interest  in  any  land,  tenement 
or  hereditament  which  the  mortgagee,  being  in  possession,  shall  have  demise 
to  the  mortgagor  as  his  tenant  at  a  fair  and  reasonable  rent." 

The  proviso  in  this  section  applies  only  to  cases  in  which  the  mortgagee 
has  taken  possession  before  demising  to  the  mortgagor,  and  therefore  an 
attornment  clause  in  the  mortgage  deed  itself,  whereby  a  power  of  distress 
is  given,  is  a  bill  of  sale  within  the  section  :  Re  Willis,  Exp,  Kennedy,  21 
Q.  B.  D.  384,  C.  A.,  et  v.  sup.  p.  1894 ;  Green  v.  Marsh,  [1892]  2  Q.  B.  330, 
C.  A. ;  and  as  to  the  effect  of  sect.  9  of  the  Act  of  1882,  i).  inf.  pp.  1946 
et  seq. 

The  expression  "  mining  lease  "  extends  to  all  usual  powers,  such  as  Mining  lease, 
a  power  of  distress  on  chattels  of  the  leasee  on  the  colliery  demised,  or  on 
adjacent  colheries  in  connection  with  which  the  demised  seams  of  coal  are 
worked,  and,  in  general,  the  section  does  not  extend  to  powers  of  distress 
incident  by  common  law  or  bond  fide  reserved  to  landlords  in  any  usual 
form  of  lease  :   lie  Roundwood  Colliery  Co.,  [1897]  1  Ch.  373,  C.  A. 

By  sect.  7,  "  no  fixtures  or  growing  crops  shall  be  deemed,  under  this  Fixtures  and 
Act,  to  be  separately  assigned  or  charged  by  reason  only  that  they  are  growmg 
assigned  by  separate  words,  or  that  power  is  given  to  sever  them  from  the  (Topa. 
land  or  building  to  which  they  are  affixed,  or  from  the  land  on  which  they 
grow,  without  otherwise  taking  possession  of  or  dealing  with  such  land  or 
building,  or  land,  if,  by  the  same  instrument,  any  freehold  or  leasehold 
interest  in  the  land  or  building  to  which  such  fixtures  are  affixed,  or  in  the 
land  on  which  such  crops  grow,  is  also  conveyed  or  assigned  to  the  same 
persons  or  person. 

VOL.  III.  6    I 
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"  The  same  rule  of  construction  shall  be  appUed  to  all  deeds  or  instru- 
ments, including  fixtures  or  growing  crops,  executed  before  the  commence- 
ment of  this  Act,  and  then  subsisting  and  in  force,  in  all  questions  arising 
under  any  bankruptcy,  liquidation,  assignment  for  the  benefit  of  creditors, 
or  execution  of  any  process  of  any  Court,  which  shall  take  place  or  be  issued 
after  the  commencement  of  this  Act." 

Growing  crops  were  not  within  17  &  18  V.  c.  36,  s.  7 :  see  Brantom  v. 
GriffUs,  2  C.  P.  D.  212,  C.  A. ;   1  C.  P.  D.  349. 


ASSTJHANCB   OF  PERSONAL   CHATa?ELS. 

A  receipt,  or  inventory  with  a  receipt  attached,  is  not  a  bill  of  sale  within 
the  Act  of  1878,  unless  it  amounts  to  an  assurance  of  chattels  at  law  or  in 
equity,  or  a  "  document  "  of  title  :  Newlove  t.  Shrewsbury,  21  Q.  B.  D.  41, 
C.  A. ;  North  Central  Waggon  Co.  v.  M.  S.  <b  L.  By.  Co.,  35  Ch.  D.  191, 
C.  A. ;  Preece  v.  OilUng,  53  L.  T.  763  ;  Shepperd  v.  Pulbrooh,  59  L.  T.  288  ; 
and  see  Charlesworth  v.  Mills,  [1892]  A.  C.  231  ;  Haydon  v.  Brown,  59  L.  T. 
330  ;  1888,  W.  N.  149  ;  French  v.  Bombernard,  60  L.  T.  48  ;  G.  E.  By.  Co. 
V.  Lords  Trustee,  [1909]  A.  C.  109  ;  and  if  the  property  passes  by  an  ante- 
cedent transaction,  the  insertion  of  words  in  the  receipt  recognizing  such 
right  of  property  will  not  make  it  a  bill  of  sale :  Bamsay  v.  Margrett, 
[1894]  2  Q.  B.  18,  0.  A.  (sale  of  husband's  furniture  to  wife). 

And  a  receipt  of  a  sheriff's  officer  for  goods  sold  in  execution  with  an 
inventory  attached  does  not  require  registration,  though  the  purchaser 
allows  the  debtor  to  remain  in  possession  of  them  :  Woodgate  v.  Oodjrey,  5 
Ex.  D.  24,  C.  A.  ;  Marsden  v.  Meadows,  7  Q.  B.  D.  80,  C.  A. ;  or  lets  them 
to  the  debtor's  wife  :  Jones  v.  Tower  Furnishing  Co.,  61  L.  T.  84;  secus, 
where  such  receipt  is  intended  to  embody  the  terms  of  the  bargain :  Be 
Hood,  68  L.  T.  591. 

A  power  in  a  mortgage  of  land  and  unfinished  buildings  to  sell  building 
materials,  independently  of  any  power  to  take  possession,  is  an  "  assurance,' ' 
or  "  licence,  &c."  within  the  section,  and  therefore  a  bill  of  sale  :  Climpson 
V.  Coles,  23  Q.  B.  465. 

Where  a  contract  for  sale  of  goods  within  sect.  17  of  the  Statute  of 
Frauds  is  valid  solely  by  virtue  of  a  memorandum  in  writing,  such  memoran- 
dum is  an  assurance  :  Be  Boherts,  Evans  v.  B.,  36  Ch.  D.  196. 

An  agreement  for  hiring  furniture,  with  liberty  to  the  owner,  on  default 
of  payment  of  rent,  to  retake  possession  and  forfeit  instalments,  is  not  a 
bill  of  sale  :  Crawcour  v.  Salter,  18  Ch.  D.  30,  C.  A. ;  Jones  v.  Tower 
Furnishing  Co.,  61  L.  T.  84 ;  and  so  in  the  case  of  a  gas  engine  let  on  hire, 
and  on  payment  of  all  instalments  to  become  the  property  of  the  hirer,  so 
that  the  property  never  passed  to  him  as  hirer :  MrEntire  v.  Crossley  Bros.; 
[1895]  A.  C.  457,  H.  L. 

Nor  an  assignment  by  the  lender  of  his  interest  under  such  an  agreement : 
Exp.  Bawlings,  Be  Davis,  22  Q.  B.  D.  193,  C.  A. 

Nor  an  agreement  for  sale  of  goods  and  subsequent  liiring  and  re-purchase 
of  them  if  made  bond  fide,  so  that  at  the  time  of  the  hiring  the  letter  can  be 
regarded  as  the  real  owner  by  virtue  of  a  previous  transaction  :  M.  S.  d;  L. 
By.  Co.  V.  North  Central  Waggon  Co.,  13  App.  Ca.  554 ;   35  Ch.  D.  191 
C.  A. ;  Bedhead  v.  Westwood,  59  L.  T.  293. 

Secus,  where  the  real  object  is  to  create  a  security  for  money  in  favour  of 
the  ostensible  purchaser ;  the  true  nature,  and  not  the  form  of  the  trans 
action,  being  regarded  by  the  Court :  Be  Watson,  Exp.  Official  Beceiver. 
25  Q.  B.  D.  27,  C.  A. ;  Madell  v.  Thomas,  [1891]  1  Q.  B.  230,  C.  A. ;  Beckett 
v.  Tower  Assets  Co.,  [1891]  1  Q.  B.  638,  C.  A. ;  Maas  v.  Pepper,  [1905] 
A.  C.  102. 

Where  two  documents  together  constitute  one  transaction,  e.g.,  whar- 
finger's warrant,  and  memorandum  stating  terms  of  security,  they  must  be 
regarded  as  one,  for  the  purpose  of  ascertaining  whether  they  are  within 
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the  Acts  :  Re  Aiienborough,  28  Ch.  D.  682  ;  Re  Hall,  Exp.  Close,  14  Q.  B.  D. 
386  ;  Mxp.  Odell,  Be  Walden,  10  Ch.  D.  76,  C.  A. ;  Counsell  v.  London  and 
Westminster  Loan  Co.,  19  Q.  B.  D.  512,  C.  A. 

In  Jarvis  v.  Jarvis,  63  L.  J.  Ch.  10  ;  1893,  W.  N.  138,  it  was  held  that 
although  the  original  transaction  conferring  a  charge  on  chattels  was  not 
within  the  Bills  of  Sale  Acts,  yet  a  transfer  of  such  a  charge  as  security  for  a 
debt  due  from  the  grantee  to  the  transferee  required  registration  under 
the  Acts. 

UOBNCE  TO  TAKE  POSSESSION  OF  CHATTELS. 

A  stipulation  in  a  building  agreement  that  the  landowner,  on  the  builder's 
default,  may  re-enter,  and  the  materials  shall  become  his  property  as 
liquidated  damages,  is  not  a  licence  to  take  possession  of  chattels  as 
"  security  for  a  debt  "  within  17  &  18  V.  e.  36,  ss.  1,  7  :  Exp.  Newitt,  Re 
Gfarrud,  16  Ch.  D.  522,  C.  A. 

But  a  document  giving  a  licence  to  take  immediate  possession  of  goods  as 
security  for  a  debt  is  a  bill  of  sale,  and  if  it  falls  within  the  Act  of  1882  void, 
because  it  cannot  be  made  in  accordance  with  the  statutory  form :  Exp. 
Parsons,  16  Q.  B.  D.  532,  C.  A. 

AQIIEBMENT   CONFEEHING  RIGHT  IN  EQUITY. 

An  agreement  on  sale  of  a  business,  conferring  a  lien  or  charge  for  the 
purchase  money,  is  "  an  agreement  by  which  a  right  in  equity  to  personal 
chattels,  or  to  any  charge  or  security  thereon,"  is  conferred  within  sect.  4  of 
the  Act  of  1 878,  and  therefore  a  bill  of  sale  :  Cdburn  v.  Collins,  35  Ch.  D. 
373. 

Secus,  where  effect  is  given  to  a  legal  right,  &.g.,  by  a  clause  in  a  building 
agreement  that  materials  brought  upon  the  land  shall  become  the  property 
of  the  landowner :  Reeves  v.  Barlow,  12  Q.  B.  D.  436,  C.  A. ;  Brorni  v. 
Bateman,  L.  R.  2  C.  P.  272  ;  Blahe  v.  Izard,  16  W.  R.  168  ;  c/.  Re  Keen  and 
Keen,  [1902]  1  K.  B.  355  ;  or  an  agreement  whereby  goods  already  in  the 
hands  of  an  agent  are  to  be  retained  as  security  for  advances  by  him  to  his 
principal :  Morris  v.  Delobbel-Flipo,  [1892]  2  Ch.  362  ; 

—  or  a  document  merely  recording  a  pledge  of  goods :  Exp.  HvMard,  Re 
Hardwick,  17  Q.  B.  D.  690 ;  Hilton  v.  Tuclcer,  39  Ch.  D.  669. 

Nor  letters  of  hypothecation  accompanying  a  deposit  of  goods,  or  pawn 
tickets :  Re  Hall,  Exp.  Close,  14  Q.  B.  D.  386,  C.  A. ;  the  object  and  effect 
of  the  transaction  being  immediately  to  transfer  the  possession  :  S.  C, 
and  c/.  0.  E.  Ry.  Co.  v.  Lords  Trustee,  [1909]  A.  C.  109. 

Nora  delivery  order  given  by  a  pledgor  to  a  warehouseman,  requesting 
him  to  deliver  to  pledgees  or  order  :  Grigg  v.  Nat.  Chiardian  Ass.  Co.,  [1891] 
3  Ch.  206. 

Secus,  where  the  contract  of  pledge  is  reduced  into  writing,  so  that  the 
document  is  essential  to  the  proof  of  the  pledgee's  title  to  possession  : 
Mills  V.  CharleswoHh,  25  Q.  B.  D.  421,  C.  A. 

And  a  pledge  may  be  vaUd,  though  the  advance  and  delivery  of  possession 
are  not  contemporaneous,  and  there  may  be  a  good  constructive  dehvery  by 
handing  over  the  key  of  the  room  in  which  the  goods  are,  although  the 
borrower  retains  means  of  ingress  and  egress  :  Hilton  v.  Thicker,  39  Ch. 
D.  669. 

TKADE   MAOHINEEY. 

A  simple  mortgage  of  land,  not  giving  express  power  to  sell  fixtures 
separately,  is  not  a  bill  of  sale  of  trade  maoliinery  within  sect.  6  (v.  sup. 
p.  1937) :  Re  Yates,  Batcheldor  v.  Y.,  38  Ch.  D.  112,  C.  A. ;  and  neither  the 
express  mention  of  fixtures  in  the  parcels,  nor  the  fact  that  the  deed 
contains  a  covenant  for  repair  and  insurance  of  fixtures  and  chattels  in 
futuTO  is  sufficient  to  show  a  contrary  intention :   Re  Brooke,  B.  v.  B., 
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[1894]  2  Ch.  600 ;  and  in  general  a  mortgage  is  not  a  bill  of  sale  of  trade 
maoliinery,  unless  it  assures  the  trade  machinery  as  such,  or  gives  a  licence 
to  take  possession  of  it  as  such  :  Re  Yates,  Batcheldor  v.  Y.,  sup. 

But  a  mortgage  of  land  "  together  with  all  fixed  and  movable  plant, 
macliinery,  and  fixtures,"  and  showing  an  intention  that  the  grantees  are 
to  take  rights  in  the  machinery  in  addition  to  their  rights  in  the  land,  is  a 
bill  of  sale  of  trade  machinery  requiring  registration  :  Small  v.  National 
Provincial  Bank,  [1894]  1  Ch.  686. 

EXCEPTED   DOCUMENTS. 

An  assignment  is  "  for  the  benefit  of  creditors,"  within  the  exception  in 
sect.  4  (v.  sup.  p.  1937)  if  it  is  hona  fide  intended  for  the  benefit  of  all  the 
creditors  without  exclusion  of  any,  and  the  fact  that  a  time  is  limited  for 
creditors  to  come  in  after  receiving  notice  of  the  deed  does  not  invalidate 
it :  Hadley  v.  Beedm,  [1895]  1  Q.  B.  646. 

A  memorandum  of  agreement  for  a  marriage  settlement,  though  informal 
and  not  under  seal,  is  within  the  exception  of  marriage  settlements  in  sect.  4 : 
Wenman  v.  Lyon  &  Co.,  [1891]  1  Q.  B.  634. 

The  exception  of  "  vessels  "  is  not  confined  to  such  as  require  registration 
under  the  Merchant  Shipping  Acts  ;  thus,  a  dumb  barge  propelled  by  oars 
for  carriage  of  goods  is  a  vessel :  Oapp  v.  Bond,  19  Q.  B.  D.  200,  C.  A.  ; 
Union  Bank  of  London  v.  Lenanton,  3  C.  P.  D.  243. 

A  pledge  by  a  trader  of  stock  in  trade,  which  he  has  bought  on  credit,  is 
not,  semble,  a  "  transfer  in  the  ordinary  course  of  his  business  or  calhng  " 
within  sect.  4  of  the  Act  of  1878  :  Be  Hall,  Exp.  Close,  14  Q.  B.  D.  386,  C.  A. 

A  letter  of  lien  charging  in  favour  of  the  lender  goods  of  the  borrower 
which  were  in  the  hands  of  third  parties  was  under  the  particular  circum- 
stances of  the  case  held  to  be  "  a  document  used  in  the  ordinary  course  of 
business  as  proof  of  the  possession  or  control  of  goods :  "  Ee  Hamilton, 
Young  &  Co.,  [1905]  2  K.  B.  772,  C.  A. 

A  provision  in  a  biU  of  sale  of  stock  in  trade,  enabling  the  grantor  to 
make  use  of  the  stock,  is  subject  to  the  imphed  condition  that  such  deahng 
with  it  shall  be  only  in  the  ordinary  course  of  business :  Taylor  v.  M'Keand, 
5  C.  P.  T>.  358  ;  and  see  Walker  v.  Clay,  49  L.  J.  Ch.  60 ;  Nat.  Merc.  Bh  v. 
Hampson,  5  Q.  B.  D.  177  ;  Payne  v.  Fern,  6  Q.  B.  D.  620. 

By  17  &  18  V.  c.  36,  s.  7,  assignments  for  the  benefit  of  the  creditors  of  the 
person  making  or  giving  the  same,  marriage  settlements,  transfers  of  ships 
and  of  goods  in  the  ordinary  way  of  trading,  bills  of  lading,  and  other 
transfers,  were  excluded  from  the  operation  of  that  Act,  and  did  not  require 
registration  :  see  Allsop  v.  Day,  7  H.  &  N.  457  ;  Davis  v.  Jones,  10  W.  R. 
779  ;  General  Furnishing,  <Ssc.  Co.  v.  Venn,  2  H.  &  C.  153  ;  Exp.  Watson,  Re 
Love,  5  Ch.  D.  35  ;  Byerley  v.  Prevost,  L.  B.  6  C.  P.  144  ;  post-nuptial 
settlements  were  not  within  this  exemption,  and  required  to  be  registered : 
Fowler  v.  Foster,  5  Jur.  N.  S.  99. 

BBGISTEATIOSr. 

By  sect.  8,  "  every  bill  of  sale  to  which  this  Act  applies  shall  be  duly 
attested,  and  shall  be  registered  under  this  Act,  within  seven  days  after  the 
making  or  giving  thereof,  and  shall  set  forth  the  consideration  for  which 
such  bill  of  sale  was  given,  othenvise  such  bill  of  sale,  as  against  all  trustees, 
or  assignees  of  the  estate  of  the  person  whose  chattels,  or  any  of  them,  are 
comprised  in  such  bill  of  sale  under  the  law  relating  to  bankruptcy  or 
liquidation,  or  under  any  assignment  for  the  benefit  of  the  creditors  of  such 
person,  and  also  as  against  all  sheriffs'  officers,  and  other  persons  seizing  any 
chattels  comprised  in  such  bill  of  sale,  in  the  execution  of  any  process  of  any 
Court  authorizing  the  seizure  of  the  chattels  of  the  person  by  whom,  or  of 
whose  chattels  such  bill  has  been  made,  and  also  as  against  every  person  on 
whose  behaK  such  process  shall  have  been  issued,  shall  be  deemed  fraudulent 
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and  void,  so  far  as  regards  the  property  in,  or  riglit  to  tlie  possession  of  any 
chattels  comprised  in  such  bill  of  sale,  which,  at  or  after  the  time  of  filing 
the  petition  for  bankruptcy  or  liquidation,  or  of  the  execution  of  such 
assignment,  or  of  executing  such  process  (as  the  case  may  be),  and  after  the 
expiration  of  such  seven  days  are  in  the  possession,  or  apparent  possession 
of  the  person  making  such  bill  of  sale  (or  of  any  person  against  whom  the 
process  has  issued  under  or  in  the  execution  of  which  such  bill  has  been 
made  or  given,  as  the  case  may  be)." 

STATEMENT   OF   OONSIDEEATION. 

The  consideration  is  sufficiently  stated  if  the  true  legal  and  business  effect  True  oon- 
of  what  actually  took  place  is  shown  :  Exp.  Johnson,  Re  Ghapvmn,  26  Ch.  D.  sideration. 
338,  C.  A. 

The  bill  of  sale  must  show  on  its  face  the  true  consideration  for  the  entii'e 
contract,  and  it  it  appears  from  a  collateral  instrument  that  such  considera- 
tion is  not  shown,  the  bill  of  sale  is  void :  Sharp  v.  M'Henry,  38  Ch.  D.  427  ; 
Simpsmi  v.  Charing  Cross  Bank,  34  W.  R.  568. 

But  a  mere  collateral  agreement  as  to  the  application  of  the  consideration  Collateral 
money  need  not  be  set  forth  :  Thomas  v.  Searles,  [18911  2  Q.  B.  408.  C.  A.  ;  agreement. 
Exp.  Nat.  Mercantile  Bk.,  Be  Haynes,  15  Ch.  D.  42,  C.  A.  (questioning  Exp. 
Carter,  Be  Threappleton,  12  Ch.  D.  908) ;  nor  recitals  of  motive  and  object : 
8.C. 

An  agreement  not  to  register,  though  it  may  be  a  motive,  is  not  part  of 
the  consideration,  but  is  a  collateral  agreement :  Be  Storey,  Exp.  Popple- 
well,  21  Ch.  D.  73,  C.  A. 

The  statement  of  the  consideration  is  not  sufficient  if  the  sum  of  money  Deductions 
stated  in  the  biU  of  sale  to  be  paid  as  the  consideration  money  was  not  paid  from  loan, 
in  full,  but  part  was  deducted  in  respect  of  something  which  is  not  a  debt 
independently  of  the  transaction  of  loan,  e.g.,  expenses  attending  the 
execution  of  the  deed :  Exp.  Firth,  Be  Coivburn,  19  Ch.  D.  410,  C.  A.  (com- 
menting on  Exp.  Challinor,  Be  Bogers,  16  Ch.  D.  260,  C.  A.) ;  commission 
on  loan  and  expenses :  Hamilton  v.  Chaine,  7  Q.  B.  D.  319,  C.  A. ;  interest 
on  the  advance  and  expenses,  though  the  transaction  was  explained  in  a 
receipt  at  foot  of  the  attestation  clause :  Exp.  Charing  Cross  Bk.,  Be 
Parker,  16  Ch.  D.  35,  C.  A. ;  amounts  of  current  acceptances,  rent  for  the 
furniture  assigned,  an  agreed  sum  for  expenses :  Bichardson  v.  Harris,  22 
Q.  B.  D.  268,  C.  A. ;  or  in  rent  accruing  but  not  accrued  due  for  the 
grantor's  house :  Be  Spindler,  Exp.  Bolph,  19  Ch.  D.  98,  C.  A. ;  or  (under 
the  similar  provision  in  sect.  8  of  the  Act  of  1882,  v.  inf.  p.  1946)  if  a  sum  of 
money  is  described  as  "  now  owing  "  when  it  is,  in  fact,  payable  at  a  future 
date,  so  that  the  present  value  of  the  debt  is  less  than  the  specified  amount : 
Darlow  v.  Bland,  [1897]  1  Q.  B.  125,  C.  A. ;  and  as  to  the  meaning  of  the 
words  "  now  due  and  owing  "  in  the  statement  of  the  money  consideration, 
see  Davies  v.  Jenkins,  [1900]  1  Q.  B.  133. 

Secus,  if  the  deduction  is  for  a  debt  existing  independently :  Exp. 
National  Mercantile  Bk.,  Be  Haynes,  15  Ch.  D.  42,  C.  A. ;  Credit  Co.  v. 
Pott,  6  Q.  B.  D.  296,  C.  A. ;  Exp.  Bolland,  Be  Boper,  21  Ch.  D.  543,  C.  A. ; 
or  the  agreed  costs  of  the  solr  acting  for  both  parties,  retained  with  the 
consent  of  the  grantee :  Be  Cann,  Exp.  Hunt,  13  Q.  B.  D.  36. 

And  the  consideration  is  not  necessarily  insufficiently  stated  because  no  No  passing  of 
money  in  fact  passed,  e.g.,  where  the  money  secured  was  a  balance  due  on  money, 
stating  accounts  between  the  parties :  Credit  Co.  v.  Pott,  6  Q.  B.  D.  295, 
C.  A. ;  or  the  actual  payment  in  cash  was  made  under  a  former  invaUd  bill 
of  sale,  for  which  the  existing  one  is  substituted:  Be  Hockaday,  Exp. 
Nelson,  55  L.  T.  819  ;  1887,  W.  N.  7  ;  Exp.  Allam,  Be  Munday,  14  Q.  B.  D. 
43  ;  or  (under  the  Act  of  1882)  if  the  money  stated  to  be  "  now  paid  "  is 
appUed  in  retiring  a  current  promissory  note  upon  which  grantor  and  grantee 
are  jointly  and  severally  liable,  and  is  actually  paid  in  by  cheque  to  the 
grantor's  banking  account :   Be  Wiltshire,  Exp.  Eynom,  [1900]  1  Q.  B.  96. 
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Substantial  And  substantial  accuracy  is  sufficient :  Hughes  v.  Liiile,  18  Q.  B.  D.  32, 
accuracy.  C.  A.  (where  the  consideration  was  stated  to  be  that  the  grantee  as  surety 
had  signed  a  promissory  note  for  £45  of  which  £32,  "  or  thereabouts,"  was 
due) ;  Oarrard  v.  Meek,  50  L.  J.  Q,  B.  187  (where  part  was  in  fact  a  past 
payment,  though  not  so  expressed) ;  Exp.  Ohallinor,  Re  Rogers,  16  Ch.  D. 
260,  C.  A.  (where  there  was  an  inaccurate  recital  as  to  an  amount  due  on  a 
former  security) ;  Roberts  v.  R.,  13  Q.  B.  D.  794,  C.  A. ;  Hamh/n  v.  Beitdey, 
5  C.  P.  D.  327  (where  the  specified  sum  was  paid,  but  not  solely  for  the 
purpose  indicated). 


Sect.  10. 


Description 
of  grantor. 


Other  for- 
malities. 


FOBMALITIES   ON   EEGISTBATION. 

By  sect.  10,  "  a  biU  of  sale  shall  be  attested  and  registered  under  this  Act 
in  the  following  manner  "  : —  ..."  (2)  Such  bill,  with  every  schedule  or 
inventory  thereto  annexed  or  therein  referred  to  (see  Davidson  v.  CarltonBk., 
[1893]  1  Q.  B.  82,  C.  A.),  and  also  a  true  copy  of  such  bill  and  of  every  such 
schedule  or  inventory,  and  of  every  attestation  of  the  execution  of  such 
bill  of  sale,  together  with  an  affidavit  of  the  time  of  such  biU  of  sale  being 
made  or  given,  and  of  its  due  execution  and  attestation,  and  a  description 
of  the  residence  and  occupation  of  the  person  making  or  giving  the  same 
(or  in  case  the  same  is  made  or  given  by  any  person  under  or  in  the  execution 
of  any  process,  then  a  description  of  the  residence  and  occupa,tion  of  the 
person  against  whom  such  process  issued),  and  of  every  attesting  witness 
to  such  bill  of  sale,  shall  be  presented  to,  and  the  said  copy  and  af&davit 
shall  be  filed  with  the  registrar  within  seven  clear  days  after  the  making  or 
giving  of  such  bill  of  sale."  ...  (3)  "  If  the  bill  of  sale  is  made  or  given 
subject  to  any  defeasance  or  condition,  or  declaration  of  trust  not  contained 
in  the  body  thereof,  such  defeasance,  condition,  or  declaration,  shall  be 
deemed  to  be  part  of  the  bill,  and  shall  be  written  on  the  same  paper  or 
parchment  therewith  before  the  registration,  and  shall  be  truly  set  forth  in 
the  copy  filed  under  this  Act,  therewith,  and  as  part  thereof,  otherwise  the 
registration  shall  be  void.  In  case  two  or  more  bills  of  sale  are  given, 
comprising  in  whole  or  in  part  any  of  the  same  chattels,  they  shall  have 
priority  in  the  order  of  the  date  of  their  registration  respectively  as  regards 
such  chattels.  A  transfer  or  assignment  of  a  registered  biU  of  sale  need  not 
be  registered." 

A  valid  bill  of  sale  may  be  executed  by  the  grantee  as  attorney  for  the 
grantor :  Furnivall  v.  Hudson,  [1893]  1  Ch.  335. 

Tor  cases  as  to  the  sufficiency  of  the  description,  see  Lyon  and  Redman, 
78,  79 ;   124—135  ;   Seton,  5th  ed.  pp.  1673,  1674. 

The  description  "  married  woman  "  was  held  insufficient  in  the  case  of  a 
married  woman  livingapartfromher husband andemployed as managerin  a 
dressmaking  business  at  a  weekly  salary :  KemblcY.  AddisonjllQOO]  1  Ch.  430. 

The  description  "  gentleman  of  no  occupation  "  is  not  inaccurate  in  the 
case  of  a  country  gentleman  who  is  a  sleeping  partner  in  business  ficrms : 
Feast  V.  Robinson,  1894,  W.  N.  14. 

As  the  Act  of  1878  does  not  require  the  name  of  the  grantor  to  be  stated, 
the  description  of  the  grantor  of  a  bill  of  sale  by  way  of  settlement  by  a  name 
other  than  that  by  which  he  is  generally  known  will  not  invahdate  the 
registration  :  Stokes  v.  Spencer,  [1900]  2  Q.  B.  483. 

An  address  at  a  club  may  be  sufficient :  Dolcini  v.  D.,  [1895]  1  Q.  B.  898. 

The  fact  that  the  date  of  execution  is  left  in  blank  in  the  filed  copy  is 
not,  per  se,  sufficient  to  invalidate  the  bill  of  sale :  Thomas  v.  Roberts, 
[1898]  1  Q.  B.  657  ;  nor  the  omission  of  the  signature  of  the  grantor  and 
the  signature,  address,  and  description  of  the  attesting  witness  :  Ccaies  v. 
Moore,  [1903]  2  K.  B.  140,  C.  A. 

But  the  bill  is  bad  if  the  affidavit  is  sworn  (contrary  to  0.  xxxviii,  r.  16) 
before  a  commissioner  of  oaths  who  has  acted  as  solr  of  the  grantee  :  Baker 
V.  Ambrose,  [1896]  2  Q.  B.  372,  followed  in  Re  Bayley,  [1911]  1  K.  B. 
317  (a  case  under  the  Deeds  of  Arrangement  Act,  1887). 
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Under  tho  similar  provisions  in  the  Act  of  1882  {v.  inf.  p.  1945)  a  bill  of 
sale  has  been  held  void  where  the  attestation  clause  contained  no  description 
of  an  attesting  witness  who  had  no  occupation  :   Sims  v.  Trollope,  [1897] 

1  Q.  B.  2,  C.  A.,  and  as  to  the  necessity  for  giving  the  address  of  the  grantee, 
see  AUree  v.  A.,  [1898]  2  Q.  B.  267. 

For  instances  of  sufficient  and  insufficient  description  under  the  earlier 
Acts,  see  Lee  and  Wace,  843  et  sej. ;  MOIar,  Bills  of  Sale  Acts,  288,  &o. ; 
Dav.  Conv.,  vol.  ii.,  p.  704 ;  D.  B.  Wilson's  Bills  of  Sale  Acts,  pp.  68—61. 

An  agreement  not  to  register  is  not  a  "  defeasance  or  condition  "  within  Defeasance  or 
sect.  10,  sub-sect.  3  :    Re  Storey,  Exp.  Popplewell,  21  Ch.  D.  73,  C.  A. ;  condition, 
nor  a  policy  of  assurance  on  grantor's  life,  deposited  as  collateral  security  : 
Carpenter  v.  Been,  23  Q.  B.  D.  566,  C.  A. 

A  stipulationin  an  accompanying  promissory  note, thaton  default  in  pay- 
ment of  any  instalment  the  whole  sum  should  become  due,  is  a  defeasance : 
Counsell  v.  London  and  Westminster  Loan  Co.,  19  Q.  B.  D.  512,  C.  A. 

An  agreement  to  vary  the  rate  of  instalments  of  payment  originally 
agreed,  is  a  defeasance,  though  the  total  sum  payable  is  not  altered : 
Pettitt  v.  Lodge,  [1908]  1  K.  B.  745,  C.  A. 

An  understanding  that  the  money  should  be  apphed  in  paying  off  an 
existing  debt,  partly  secured  on  the  chattels,  is  not  a  trust  within  sect.  10, 
sub-sect.  3  :  Thomm  v.  Searles,  [1891]  2  Q.  B.  408,  C.  A. 

If  a  contemporary  agreement  is  entered  into  between  the  grantee  and  one 
of  the  parties  varying  the  bill  of  sale,  e.g.,  providing  for  payment  of  com- 
pound in  lieu  of  simple  interest,  the  bill  of  sale  will  be  avoided  :  Edwards 
V.  Marcus,  [1894]  1  Q.  B.  587,  0.  A. ;  and  see  Smith  v.  Whiteman,  [1909] 

2  K.  B.  437,  C.  A. ;  secus,  if  an  attempted  addition  forms  no  part  of  the 
real  contract  between  the  parties :  e.g.,  a  book  of  rules  and  regulations 
foisted  on  the  borrower  and  falsely  asserted  by  the  lender  to  be  part  of  the 
bargain  :   Linfoot  v.  Pochett,  [1895]  2  Ch.  835,  C.  A. 

Sect.  10  applies  to  all  competing  bills  of  sale,  and  not  only  where  there  Priority, 
has  been  a  bankruptcy  or  execution ;  and  a  subsequent  registered  bill  of 
sale  must  therefore  take  priority  over  a  previous  unregistered  one  as  to 
chattels  comprised  in  both  :  Lyons  v.  Tucker,  7  Q.  B.  D.  523, 0.  A. ;  Conelly 
V.  Steer,  7  Q.  B.  D.  520,  C.  A. ;  but  if  the  prior  unregistered  bill  was  absolute 
and  the  Act  of  1882  is  applicable  to  the  second  one,  inasmuch  as  the 
grantor  is  not  "true  owner,"  the  second  bill  will  be  void  under  sect.  5  of 
that  Act :  Tuck  v.  Southern  Counties  Bk„  42  Ch.  D.  471,  C.  A. ;  v.  inf. 
p.  1945. 

Sect.  10  applies  to  absolute  assignments  as  well  as  to  assignments  by 
way  of  security :   Tuck  v.  Southern  Counties  Bk.,  42  Ch.  D.  471,  C.  A. 

A  memorandum  of  equitable  sub-mortgage  given  by  a  transferee  of  a  Transfer, 
registered  bill  of  sale,  and  accompanied  by  deposit  of  the  bill  of  sale  and 
transfer,  is  a  "  transfer  "  within  sect.  10  not  requiring  registration  :  Exp. 
Turquand,  Re  Parker,  14  Q.  B.  D.  636,  C.  A. 

So  also  a  transfer  whereby  the  mortgage  debt,  having  been  reduced,  is 
brought  up  to  the  original  amount  by  a  fresh  advance  (at  all  events,  as 
regards  all  but  the  fresh  advance) :  Home  v.  Hughes,  6  Q.  B.  D.  676. 

The  Acts,  including  that  of  1878  (see  sect.  24),  do  not  apply  to  Scotland  Effect  of 
or  Ireland  :  see  Coote  v.  Jecks,  13  Eq.  597.  registration. 

Under  the  Act  of  1878  (notwithstanding  Jud.  Act,  1875,  s.  10),  an  un- 
registered bill  of  sale  is  good  as  against  the  liquidator  of  the  grantors,  an 
insolvent  co. :  see  Re  Stockton  Iron  Furnace  Co.,  10  Ch.  D.  355  ;  Re  Albion, 
&c.  Co.,  7  Ch.  D.  547 ;  secus,  under  the  Act  of  1882,  unless  the  case  falls 
within  sect.  17  :  v.  inf.  p.  1948. 

Under  the  Act  of  1882  [v.  inf.  p.  1944),  an  unregistered  bill  of  sale  is  void 
generally,  but,  apart  from  this  enactment,  as  between  the  grantor  and 
grantee,  registration  of  a  bill  of  sale  was  unnecessary :  Hills  v.  Shepherd, 
IF.  &F.  191  ;  and  also  as  against  creditors,  where  possession  of  the  property 
under  the  bill  of  sale  was  taken  by  the  grantee  within  twenty-one  days  ; 
Harpies  v.  Hartley,  7  Jur.  N.  S.  446,  774 ;  1  B.  &  Sm.  1, 
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Execution 
creditor. 


Act  of  Bank- 
ruptcy. 

Apparent 

possession. 


The  taking  of  the  goods  in  execution  avoids  the  bill  of  sale  only  so  far 
as  is  necessary  to  let  in  the  claim  of  the  execution  creditor,  and  if  an  inter- 
vening bankriiptcy,  by  relation  back,  sweeps  away  the  execution,  the  title 
of  the  holder  of  the  unregistered  bill  of  sale  revives  :  Be  Toomer,  Exp. 
Blaiberg,  23  Ch.  D.  254,  C.  A. 

The  grantee  of  a  registered  bill  of  sale  cannot  consolidate  a  prior  mort- 
gage of  other  property  so  as  to  deprive  an  execution  creditor  of  the  surplus 
proceeds  of  sale  of  the  goods  :  Chesworth  v.  Hunt,  5  0.  P.  D.  266. 

A  registered  bill  of  sale  given  by  an  equitable  owner  of  the  goods  will 
suffice  to  oust  the  execution  creditor :  Walrond  v.  Goldman,  16  Q.  B.  D. 
121 ;  discussing  Chapman  v.  Knight,  5  C.  P.  D.  308. 

The  time  for  registering  cannot  be  extended  under  sect.  10,  so  as  to 
defeat  an  execution  creditor :   Crew  v.  Cummings,  21  Q.  B.  D.  420,  C.  A. 

Por  the  circumstances  under  which  the  giving  of  a  bill  of  sale  amounts 
to  an  act  of  bankruptcy,  see  cases  in  Lyons  &  Redman,  166,  167 ;  and 
Seton,  5th  ed.  pp.  1675,  1676. 

By  sect.  4,  personal  chattels  shall  be  deemed  to  be  in  the  "  apparent 
possession  "  of  the  person  making  or  giving  a  bill  of  sale,  so  long  as  they 
remain  or  are  in  or  upon  any  house,  mill,  warehouse,  building,  works, 
yard,  land,  or  other  premises  occupied  by  him,  or  are  used  and  enjoyed 
by  him  in  any  place  whatsoever,  notwithstanding  that  formal  possession 
thereof  may  have  been  taken  by  or  given  to  any  other  person.  As  to  the 
effect  of  this  enactment,  see  Lyons  &  Redman,  101 — 108 ;  Seton,  5th  ed. 
p.  1676 ;  Antoniadi  v.  Smith,  [1901]  2  K.  B.  589,  C.  A. ;  Hopkins  v. 
Gudgeon,  [1906]  1  K.  B.  690. 

By  sect.  15  of  the  Act  of  1882,  sect.  4  of  the  Act  of  1878  is  repealed,  but 
the  repeal  is  not  to  affect  the  vahdity  of  anything  done  or  suffered  under  the 
Act  of  1878,  before  the  commencement  of  the  Act  of  1882,  and  (by  sect.  3 
of  the  Act  of  1882)  is  in  effect  rendered  inappUcable  to  bills  of  sale  duly 
registered  before  such  commencement :  Exp.  Izard,  Re  Chappie,  23  Ch.  D. 
409,  C.  A. ;  and  does  not  extend  to  any  bills  of  sale  given  by  way  of  absolute 
transfer :   Swijt  v.  Pannell,  24  Ch.  D.  210. 


BILLS   OF  SALE   ACT   (1878)  AMENDMENT  ACT,    1882. 

Definition.  This  Act  (45  &  46  V.  c.  43),  by  sect.  3,  is  not  to  apply  to  bills  of  sale  or 

other  documents  mentioned  in  sect.  4  of  the  Act  of -1878,  "  which  may  be 
given  otherwise  than  by  way  of  security  for  the  payment  of  money,"  but 
with  this  exception  the  expression  "  bill  of  sale  "  has  the  same  meaning 
as  in  that  Act. 

Inventory.  By  sect.  4,  "every  bill  of  sale  shall  have  annexed  thereto  or  written 

thereon  a  schedule  containing  an  inventory  of  the  personal  chattels  com- 
prised in  it,  and  shall  have  effect  only  in  respect  of  the  personal  chattels 
specifically  described  in  the  schedule,  and,  except  as  against  the  grantor,  be 
void  in  respect  of  any  personal  chattels  not  so  speciiically  described." 

The  inventory  must  be  such  as  is  usual  in  business,  separating  classes  of 
articles,  though  not  necessarily  describing  each  one  in  detail :  Roteris  v. 
B.,  13  Q.  B.  D.  794,  0.  A.  ;  Witt  v.  Banner,  20  Q.  B.  D.  114,  C.  A. ;  19 
Q.  B.  D.  276 ;  Davidson  v.  Carlton  Bk.,  [1893]  1  Q.  B.  82,  86,  C.  A. ;  such 
descriptions  as  "  household  furniture  and  effects,  implements  of  husbandry  " 
(Roberts  v.  B.,  sup.),  "twenty-one  milch  cows"  [Carpenter  v.  Deen,  23 
Q.  B.  D.  566,  C.  A.),  "  450  oil  paintings  in  gilt  frames ;  300  oil  paintings 
unf  ramed  "  (Witt  v.  Banner,  sup.),  are  insufficient.  8ecus,  "roan  horse 
'  Drummer '  ;  brown  mare  and  foal ;  three  trade  carts  "  ■-  Hickley  v. 
Greenwood,  25  Q.  B.  D.  277 ;  all  the  books  in  grantor's  study,  "  as 
per  catalogue"  (not  scheduled);  or  books  in  grantor's  study,  "1800 
volumes  as  per  catalogue,"  not  annexed  or  referred  to  in  bill  of  sale,  but 
only  in  schedule  :  Davidson  v.  Carlton  Bk.,  62  L.  J.  Q.  B.  111.  And  it  is 
not  necessary  that  the  house  or  place  at  which  the  goods  are  situated  should 
be  mentioned  :  Exp.  Hill,  Be  Lane,  17  Q.  B.  D.  74. 
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By  sect.  6,  a  bill  of  sale  is  to  be  void,  except  as  against  the  grantor,  in  True  owner, 
respect  of  any  personal  chattels  specifically  described  in  the  schedule  thereto 
of  which  the  grantor  was  not  the  "  true  OAvner  "  at  the  time  of  the  execution 
of  the  bill  of  sale. 

Where  the  owner  of  goods  has  assigned  them  absolutely  to  another 
person,  though  by  an  unregistered  bill  of  sale,  he  ceases  to  be  "  true  owner  " 
within  the  meaning  of  this  section :  Tuck  v.  Southern  Counties  Blc,  42  Ch. 
D.  471,  C.  A. ;  secus,  where  the  first  bill  is  by  way  of  security  only : 
Thomas  v.  Searles,  [1891]  2  Q.  B.  408,  C.  A. ;  or  the  goods  are  merely  subject 
to  some  Hen  or  equitable  right,  and  if  he  is  only  entitled  to  an  undivided 
share,  the  bill  of  sale  wiU  be  good  as  to  such  share :  Exp.  Barnett,  Re 
Tamplin,  59  L.  J.  Q.  B.  194  ;  62  L.  T.  264  ;  38  W.  R.  351 ;  1890,  W.  N. 
48. 

By  sect.  6,  nothing  in  the  foregoing  sections  is  to  render  a  bill  of  sale  Exception  of 
void  in  respect  of — (1)  Any  growing  crops  separately  assigned  or  charged  growing 
where  such  crops  were  actually  growing  at  the  time  when  the  biU  of  sale  crops,  &o. 
was  executed ;  or  (2)  Any  fixtures  separately  assigned  or  charged,  and  any 
plant  or  trade  machinery,  where  such  fixtures,  plant,  or  trade  machinery 
are  used  in,  attached  to,  or  brought  upon  any  land,  farm,  factory,  workshop, 
shop,  house,  warehouse,  or  other  place  in  substitution  for  any  of  the  like 
fixtures,  plant,  or  trade  machinery,  specifically  described  in  the  schedule 
to  such  bin  of  sale. 

Horses  used  as  cab-horses  are  not  "  plant "  within  sub-sect.  2  :  London 
and  Eastern  Counties,  <fec.  Co.  v.  Creasy,  [1897]  1  Q.  B.  768,  C.  A. 

By  sect.  7,  personal  chattels  assigned  under  a  bill  of  sale  are  not  to  be  Power  to 
liable  to  be  seized  or  taken  possession  of  by  the  grantee  for  any  other  than  seize, 
the  following  causes : — "  (1)  If  the  grantor  shall  make  default  in  payment 
of  the  sum  or  sums  of  money  thereby  secured  at  the  time  therein  provided 
for  payment,  or  in  the  performance  of  any  covenant  or  agreement  contained 
in  the  bill  of  sale,  and  necessary  for  maintaining  the  security  ;  (2)  If  the 
grantor  shall  become  a  bankrupt,  or  suffer  the  said  goods  or  any  of  them 
to  be  distrained  for  rent,  rates,  or  taxes  ;  (3)  If  the  grantor  shall  fraudu- 
lently either  remove  or  suffer  the  said  goods,  or  any  of  them,  to  be  removed 
from  the  premises  ;  (4)  If  the  grantor  shall  not,  without  reasonable  excuse 
upon  demand  in  writing  by  the  grantee,  produce  to  him  his  last  receipts 
for  rent,  rates,  and  taxes ;  (5)  If  execution  shall  have  been  levied  against 
the  goods  of  the  grantor  under  any  judgment  at  law  "  ;  but  it  is  provided 
that  the  grantor  may  within  five  days  from  the  seizure  or  taking  possession 
of  any  chattels  on  account  of  any  of  the  above  causes,  apply  to  the  High 
Court  or  a  Judge  in  Chambers,  who  may,  if  satisfied  that  by  payment  of 
money  or  otherwise  the  said  cause  of  seizure  no  longer  exists,  restrain  the 
grantee  from  removing  or  seUing  the  chattels,  or  make  such  other  order  as 
may  seem  just. 

The  section  applies  to  goods  seized  after  the  Act  under  a  bill  of  sale 
registered  before  the  Act :  Exp.  Cotton,  11  Q.  B.  D.  301. 

Where  the  rent  due  by  the  grantor  had  only  become  due  a  few  days,  and 
not  been  demanded  by  the  landlord,  a  refusal  to  produce  the  receipt  did  not 
justify  seizure  under  sub-sect.  4  :   S.  C. 

Where  the  goods  were  seized  for  default  in  paying  instalments,  and  the 
grantor  offered  to  pay,  but  the  grantee  declined  to  receive  the  money,  the 
Court  made  an  order  restraining  a  sale  on  condition  that  the  amount  due 
were  paid :   S.  C. 

A  bill  of  sale  which  as  a  whole  substantially  complies  with  the  provisions 
of  the  Act  is  not  void  because  it  empowers  the  grantor  to  seize  for  non- 
production  of  receipts  for  rent,  &c.,  on  a  demand  made  orally :  Be  Bullock, 
Exp.  Ward,  [1899]  2  Q.  B.  517  ;   Cartwright  v.  Began,  [1895]  1  Q.  B.  900. 

A  covenant  to  produce  receipts  Toaastprimd  facie  be  read  subject  to  and  as 
importing  the  quaUfication  in  sub-sect.  4  as  to  "  reasonable  excuse  "  i 
Weardale  Coal  and  Iron  Co.  v.  Hodson,  [1894]  I  Q.  B.  598,  C.  A. 

As  to  the  effect  of  the  words  in  sub-sect.  5  empowering  the  Court  to  make 
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"  such  order  as  may  be  just  "  and  of  the  similar  words  in  O.  lvii,  12,  see 
Exp.  Wickens,  [1898]  1  Q.  B.  543,  C.  A. ;  Forsler  v.  Clowser,  [1897]  2  Ch. 
362,  C.  A.,  Slip.  Vol.  I.  p.  501 ;  and  that  if  the  grantee  seizes  for  the  purpose 
of  reahzing  his  security,  the  Court  may  order  him  to  withdraw  and  give  up 
the  bill  of  sale  on  payment  of  principal  with  interest  to  date :  Exp.  Wickens, 
sup. ;  secus,  if  the  seizure  is  merely  for  the  purpose  of  holding  until  payment 
is  made  of  interest  in  arrear :  Exp.  Ellis,  [1898]  2  Q.  B.  79. 

Where  the  grantee  sold  under  an  express  authority  from  the  grantor,  the 
Court  treated  the  case  as  being  within  the  principle  above  indicated,  so  that 
the  grantee  was  precluded  from  claiming  interest  after  the  date  of  the  sale : 
West  V.  Diprose,  [1900]  1  Ch.  337. 

By  sect.  8,  "  every  bill  of  sale  shall  be  duly  attested,  and  shall  be  regis- 
tered under  the  principal  Act "  {v.  sup.  p.  1936)  "  within  seven  clear  days 
after  the  execution  thereof,  or  if  it  is  executed  in  any  place  out  of  England, 
then  within  seven  clear  days  after  the  time  at  which  it  would  in  the  ordinary 
course  of  post  arrive  in  England  if  posted  immediately  after  the  execution 
thereof;  and  shall  truly  set  forth  the  consideration  for  which  it  was 
given ;  otherwise  such  biU  of  sale  shall  be  void  in  respect  of  the  personal 
chattels  comprised  therein." 

This  section  is  not  retrospective :  Hickson  v.  Darlow,  23  Ch.  D.  690. 

Registration  within  the  prescribed  time  will  sufficiently  protect  the  goods, 
though  the  grantor  becomes  bankrupt  during  the  interval :  Re  Hewer, 
Exp.  Kahen,  21  Ch.  D.  871. 

Semble,  the  words  "  truly  set  forth  "  the  consideration  do  not  mean  more 
than  the  words  "  set  forth  "  in  sect.  8  of  the  Act  of  1878  :  Exp.  Nelson,  Be 
Hochaday,  1887,  W.  N.  7.  As  to  the  particularity  required  in  setting  forth 
the  consideration,  v.  sup.  p.  1941. 

The  omission  to  set  forth  the  consideration  renders  the  biU  void  under 
this  section  in  respect  of  the  personal  chattels  comprised  therein,  but  not 
wholly  void  as  under  sect. [9 :  Heseliine  v.  Simnumds,  [1892]  2  Q.  B.  547,  C.  A. 

By  sect.  9,  "  a  bill  of  sale  made  or  given  by  way  of  security  for  the  pay- 
ment of  money  by  the  grantor  thereof  shall  be  void  unless  made  in  accord- 
ance with  the  form  in  the  schedule  to  the  Act." 

The  words  "  in  accordance  with  "  have  been  construed  strictly.  For 
cases  to  this  effect,  see  Seton,  5th  ed.  pp.  1678,  1679,  and  Lyons  &  Redman, 
75  et  seq.  It  has  been  held  that  a  bill  of  sale  is  not  in  accordance  with  the 
form  and  therefore  void  in  toto  if — 

■ — it  omits  acknowledgment  by  the  grantee  of  the  receipt  of  the  considera- 
tion money :  Davies  v.  Jenkins,  [1900]  1  Q.  B.  133  ; 

— or  refers  to  farming  stock  assigned  as  "  2  horses,  4  cows  and  1  calf  " 
without  further  description  :  Davies  v.  Jenkins,  [1900]  1  Q.  B.  133  ; 

— or  if  a  joint  bill  of  sale  is  given  by  two  grantors  solely  interested  in 
separate  parts  of  the  goods :  Saunders  v.  White,  [1902]  1  K.  B.  472,  C.  A. 

But  though  the  bill  of  sale  deviates  from  the  statutory  form,  it  will  not 
be  void  if  it  produces  the  precise  legal  effect  of  the  form,  and  the  variance 
is  not  calculated  to  deceive :  Exp.  Stanford,  lie  Barber,  17  Q.  B.  D.  259, 
C.  A. ;  De  Braam  v.  Ford,  [1900]  1  Ch.  142,  C.  A. ;  Saunders  v.  White, 
[1901]  1  Q.  B.  70  ;  Mourmand  v.  Le  Clair,  [1903]  2  K.  B.  216  (where  the 
omission  of  the  word  "  pounds  "  in  the  stipulation  for  repayment  was  in 
the  circumstances  held  not  to  invahdate  the  bill).  For  cases  to  this  effect, 
see  Seton,  5th  ed.  p.  1680.  It  has  been  held  that  a  bill  of  sale  is  not  void 
if  the  agreement  to  pay  interest  is  "  on  or  before  "  a  specified  day,  as  the 
"  time  of  payment  "  is  the  time  when  the  obHgation  to  pay  arises,  and  the 
words  "  or  before  "  merely  give  the  grantor  an  option :  De  Braam  v.  Ford, 
[1900]  1  Ch.  142,  C.  A. ;  or  because  weekly  instalments  are  made  payable 
without  distinction  of  the  portions  attributable  to  capital  and  interest 
respectively :  Exp.  Hasluck,  [1894]  1  Q.  B.  444. 

An  assignment  of  a  hire  purchase  agreement  relating  to  a  piano  is  not  a 
bill  of  sale  requiring  registration,  though  coupled  with  an  assignment  of  the 
piano  itself :  Re  Isaacson,  [1895]  1  Q.  B.  333,  C.  A. 
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An  assignment  in  a  Bill  of  Sale  of  title  deeds  does  not  necessarily  create  a 
charge  on  lands  so  as  to  invalidate  the  Bill  of  Sale  :  Siuanley  Coal  Co.  v. 
Denton,  [19061  2  K.  B.  873,  C.  A. 

Sect.  9  of  the  Act  of  1882  does  not,  taken  in  connection  with  sect.  6  of  the 
Act  of  1878,  avoid  the  ordinary  attornment  clause  in  a  mortgage  deed  so  as 
to  destroy  the  relation  of  landlord  and  tenant  created  by  it :  Mumford  v. 
Collier,  25  Q.  B.  D.  279. 

And  an  untrue  statement  of  consideration  is  not  a  deviation  from  the 
form :  Heseltine  v.  Simmons,  [1892]  2  Q.  B.  547,  C.  A. 

Tlie  expression  "  defeasance  "  (form  in  schedule)  includes  realization ;  Maintenance 
and  therefore  stipulations  as  to  replacing  chattels  may  be  upheld  as  either  or  defeasance 
a  defeasance  or  a  maintenance  of  the  security :  Consolidaied  Credit  Corp.  v.  of  security. 
Gomey,  16  Q.  B.  D.  24. 

But  a  collateral  agreement  that  the  bill  of  sale  shall  not  be  available  till 
other  securities  are  exhausted  is  not  a  "  defeasance,"  and  the  non-insertion 
of  it  does  not  make  the  bill  void  :  Heseltine  v.  Simmons,  [1892]  2  Q.  B. 
547,  C.  A. ;  and  stipulations  whereby  the  grantor  binds  himself  to  give  to 
the  grantees  the  greater  portion  of  his  business,  and  to  keep  books  of 
account  for  their  inspection,  are  not  terms  for  the  "  maintenance  or  de- 
feasance of  the  security  "  -  Peace  v.  Brookes,  [1895]  2  Q.  B.  451. 

A  security  is  "  maintained,"  within  the  meaning  of  sects.  7  and  9  (form  in 
schedule),  only  when  the  subject-matter  of  the  charge  and  the  grantee's 
title  to  it  are  preserved  in  as  good  plight  and  condition  as  at  the  date  of 
the  bill  of  sale :  Furber  v.  Cobb,  18  Q.  B.  D.  495,  C.  A. ;  and  as  to  what 
covenants  and  conditions  are  necessary  or  proper  for  the  maintenance  of 
the  security,  see  R.  dk  P.  Advance  Co.  v.  Clears,  20  Q.  B.  D.  304,  C.  A. ; 
Hammond  v.  Hocking,  12  Q.  B.  D.  291 ;  Bhiberg  v.  Beckett,  18  Q.  B.  D.  96, 
C.  A. ;  Watson  v.  Strickland,  19  Q.  B.  D.  391,  0.  A. ;  Re  Paxton,  Exp. 
Pope,  60  L.  T.  428  ;  Lyon  v.  Morris,  19  Q.  B.  D.  139,  C.  A. 

The  insertion  of  an  agreed  provision  for  the  maintenance  of  the  security, 
though  not  "  necessary  "  for  that  purpose  within  sect.  7,  does  not  avoid  the 
biE  of  sale,  provided  power  is  not  given  to  the  grantee  to  seize  the  goods  for 
default  in  performance  of  any  provision  not  "  necessary  " :  Topley  v. 
Corsbie,  20  Q.  B.  D.  350. 

By  sect.  10,  the  execution  of  every  bill  of  sale  by.  the  grantor  is  to  be  Mode  of  attes- 
"  attested  by  one  or  more  credible  witness  or  witnesses,  not  being  a  party  tation. 
or  parties  thereto,"  so  much  of  the  Act  of  1878  as  required  attestation  by 
a  sob  being  repealed.     The  word  "  party  "  does  not  include  an  agent  of  a 
party,  however  intimately  concerned  in  the  negotiations :  Peace  v.  Brookes, 
[1895]  2  Q.  B.  451. 

By  sect.  12,  every  biU  of  sale  made  or  given  in  consideration  of  any  sum  Bills  of  sale 
under  £30  shall  be  void.     Semble,  a  bill  given  for  less  than  £30  paid,  but  under  £30. 
under  a,  contract  for  repayment  of  more  than  £30  is  void  under  this 
provision :  Darlow  v.  Bland,  [1897]  1  Q.  B.  125,  C.  A. 

A  bUl  of  sale  for  £30,  followed  by  an  immediate  repayment  of  a  part  on 
demand,  was  held  vaUd  in  the  absence  of  evidence  that  the  transaction 
was  a  sham  one :  Davis  v.  Usher,  12  Q.  B.  D.  490. 

By  sect.  13,  chattels  seized  under  a  bill  of  sale  are  to  remain  on  the  Removal  of 
premises  where  they  were  seized  for  a  period  of  five  clear  days.     A  seizure  chattels. 
in  the  public  street  is  not  necessarily  invalid :   O'Neil  v.  City  and  County 
Finance  Co.,  17  Q.  B.  D.  234. 

By  sect.  14,  a  bill  of  sale  is  to  be  no  protection  in  respect  of  personal  Rates  and 
chattels  included  therein  which,  but  for  such  biU  of  sale,  would  have  been  taxes, 
liable  to  distress  under  a  warrant  for  the  recovery  of  taxes  and  poor  or 
other  parochial  rates.  The  section  does  not  apply  where  the  local  authority 
proceeds  under  sect.  261  of  the  Public  Health  Act,  1875,  and  not  by  distress 
warrant  under  sect.  256 ;  Wimbledon  Local  Board  v.  Underwood,  [1892] 
1  Q.  B.  836.  The  general  district  rate  of  an  urban  sanitary  authority  is 
not  a  "  parochial  rate  "  within  the  section :  Richards  v.  Mayor  of  Kidder- 
minster, [1896]  2  Ch.  212. 


1948  Mortgages.  [chap,  xlvii. 

Exception  of  Sy  sect.  17,  "  nothing  in  this  Act  shall  apply  to  any  debentures  issued 
debentures.  by  any  mortgage,  loan,  or  other  incorporated  CO.,  and  secured  upon  the 
capital  stock  or  goods,  chattels,  and  effects  of  such  co." 

The  words  "  or  other  incorporated  co."  are  not  to  be  construed  as  limited 
to  cos.  ejusdem  generis  with  mortgage  or  loan  cos. ;  but  even  if  so  construed 
must  include  any  incorporated  co.  authorized  to  raise  money  on  loan  or 
mortgage :  Be  Standard  Manufacturing  Co.,  [1891]  1  Ch.  627,  C.  A. 

As  to  the  meaning  of  the  word  "  debenture,"  as  used  in  this  section,  see 
Edmonds  v.  Blaina  Furnaces  Co.,  36  Ch.  D.  215 ;  Levy  v.  Abercorris  Slate 
Co.,  37  Ch.  D.  260 ;  TopJiam  v.  Greenside  Brick  Co.,  37  Ch.  D.  281 ;  Buckley, 
243. 

The  section  extends  to  all  mortgages  or  charges  the  registration  whereof 
is  provided  for  by  the  Companies  Clauses  Act,  1845,  or  the  Companies  Act, 
1862  :  Be  Standard  Manufacturing  Co.,  [1891]  1  Ch.  627,  C.  A. ;  but  not  to 
debentures  issued  by  a  society  registered  under  the  Industrial  and  Provident 
Societies  Acts,  and  charging  the  society's  personal  chattels  by  way  of 
security  for  money  advanced :  G.  N.  By.  Co.  v.  Coal  Co-operative  Soc, 
[1896]  1  Ch.  187. 

A  "  covering  "  deed  to  secure  debentures  containing  a  covenant  to  pay, 
and  giving  security  on  a  co.'s  personal  property  is  not  a  bill  of  sale  requiring 
registration  :  Bichards  v.  Kidderminster  Overseers,  [1896]  2  Ch.  212  ;  and, 
independently  of  the  covering  deed,  debentures  which  contain  within  them- 
selves a  contract  sufficient  to  give  a  security  according  to  the  established  rule 
of  equity  (see  Be  Strand  Music  Hall  Co.,  3  D,  J.  &  S.  147,  158)  are  within 
the  section :  Boss  v.  Army  and  Navy  Hotel  Co.,  34  Ch.  D.  43,  C.  A. ;  secv^, 
if  the  debentures  do  not  affect  to  pass  any  property  to  the  holder  :  Jenhinson 
V.  Brandley  Mining  Co.,  19  Q.  B.  D.  568,  sed  qu. 

The  Bills  of  Sale  Act,  1878,  does  not  apply  to  a  debenture  of  an  incor- 
porated CO.,  but  assuming  that  it  does,  the  effect  of  sect.  17  of  the  Act  of 
1882  is  to  render  it  unnecessary  that  such  a  debenture  should  be  registered 
as  a  bOl  of  sale :  Bead  v.  Joannon,  25  Q.  B.  D.  300. 

An  action  for  damages  for  wrongful  sale  under  a  void  bill  of  sale  should  bo 
brought  in  K.  B.  D. :   Wallis  v.  Sayers,  1890,  W.  N.  120. 


CHATTELS   ACQTJIEBD   APTBK  THE  MOBTGAGE. 

Assignment  in      Chattels  to  be  afterwards  acquired  by  the  mortgagor  may  be  vaUdly 
equity  of  assigned  in  equity  by  way  of  mortgage  :  Langton  v.  Horton,  1  Ha.  549  ;  and 

aiter-acqmred  j,}ig  Qng  condition  which  must  be  fulfilled,  in  order  to  make  the  assignee's 
chattels.  right  attach,  is  that  the  chattel,  "  on  coming  into  existence,  shall  answer 

the  description  in  the  assignment,  or,  in  other  words,  shall  be  capable  of 
being  identified  as  the  thing  or  one  of  the  very  things  assigned ;  therefore, 
an  assignment  of  book  debts,  though  not  limited  to  book  debts  in  a  par- 
ticular business,  is  sufficiently  defined,  and  passes  the  equitable  interest 
in  all  book  debts  incurred  by  the  assignor  after  the  assignment  "  :  Tailby  v. 
Official  Beceiver,  13  App.  Ca.  523  ;  18  Q.  B.  D.  25,  C.  A. ;  17  Q.  B.  D.  88. 
(overruhng  Belding  v.  Bead,  3  H.  &  C.  955  ;  and  Be  D^Epineuil,  Tadman  v. 
D'E.,  20  Ch.  D.  758 ;  and  approving  Be  Clarke,  Coombe  v.  Carter,  26  Ch.  D. 
348,  C.  A.) ;  and  see  Marshall  v.  Berridge,  19  Ch.  D.  233,  239,  C.  A. ; 
Clements  v.  Matthews,  11  Q.  B.  D.  808  ;  Lazarus  v.  Andrade,  5  C.  P.  D.  318  ; 
Leatham  v.  Amer,  47  L.  J.  Q.  B.  581  ;  Beeves  v.  Barlow,  12  Q.  B.  D.  436, 
C.  A. 

But  at  law  the  right  of  the  assignee  to  the  after-acquired  property  must 
have  been  perfected  by  possession,  or  by  some  act  of  ratification  after  the 
property  became  acquired  by  the  assignor  :  Luiin  v.  Thornton,  1  C.  B.  379  ; 
Belding  v.  Bead,  3  H.  &  C.  955  ;   Congreve  v.  Evitts,  10  Ex.  298. 

And  it  is  not  sufficient  that  the  chattels  are  brought  on  to  the  premises 
of  the  grantor,  except,  perhaps,  where  there  is  a  contract  that  in  such  event 
the  property  shall  pass :  Joseph  v.  Lyons,  15  Q.  B.  D.  280,  C.  A. ;  Clements 
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V.  Matthews,  11  Q.  B.  D.  808,  C.  A. ;  and  see  Reeves  v.  Barlow,  12  Q.  B.  D. 
436,  C.  A. 

And  a  subsequent  assignee  of  the  legal  interest,  taking  without  notice  and 
before  possession  taken  by  the  prior  assignee,  becomes  owner  both  at  law 
and  in  equity  :  Joseph  v.  Lyons,  15  Q.  B.  D.  280,  C.  A. ;  Hallas  v.  Robinson, 
15  Q.  B.  D.  288,  C.  A. 

And  a  general  charge  on  a  man's  whole  property  is  not  void  for  un- 
certainty (if  the  property  is  capable  of  ascertainment  when  the  charge  is 
sought  to  be  enforced)  nor  contrary  to  public  policy  :  Re  Kelcey,  [1899]  2  Ch. 
530. 

But  since  the  Bills  of  Sale  Act  of  1882  a  bill  of  sale  given  by  way  of 
security  must  necessarily  be  void  (except  as  against  the  grantor)  as  to  after- 
acquired  chattels  (otherwise  than  as  provided  for  by  sect.  6),  since  they 
cannot  be  specifically  described  as  required  by  sect.  4  :  Roberts  v.  R.,  13 
Q.  B.  D.  794 ;  and  see  Carpenter  v.  Been,  23  Q.  B.  D.  566,  C.  A. 

The  intention  to  comprise  such  after-acquired  chattels  must  be  clearly 
expressed  to  enable  the  assignee  to  take  possession :  Tapfield  v.  Hillman, 
6  Sc.  N.  R.  967. 

And  a  mere  power  or  licence  to  the  mortgagee  to  enter  upon  the  premises 
and  seize  after-acquired  chattels  wiU  not  per  se  operate  as  a  vahd  equitable 
assignment  of  such  property :  Reeve  v.  WMtmore,  4  D.  J.  &  S.  1. 

A  seizure  and  entry  under  such  licence  was  bad  after  an  act  of  bank-  Bankruptpy. 
ruptoy  :  Carr  v.  Acraman,  11  Ex.  566  ;   or  after  a  liquidation  by  arrange- 
ment under  the  Bankruptcy  Act,  1869 :  Thompson  v.  Cohen,  L.  R.  7  Q.  B. 
527. 

But  a  bill  of  sale  is  not  necessarily  void  as  an  act  of  bankruptcy  because  it 
enables  the  grantee  to  seize  not  only  aU  existing  property,  but  also  all  after- 
acquired  property,  including  that  which  may  be  acquired  by  means  of  the 
money  advanced :  Exp.  Haiixwell,  Re  Hemingway,  23  Ch.  D.  626,  C.  A. 
(overruUng  Graham  v.  Chapman,  12  C.  B.  Rep.  85). 

Such  a  bill  of  sale  is  only  void  if  not  made  bona  fide  ;  i.e.,  as  a  mere  cloak 
for  retaining  a  benefit  to  the  grantor,  and  if  the  time  is  past  within  which 
the  execution  of  it  is  an  act  of  bankruptcy  available  for  adjudication  against 
the  grantor,  or  can  be  set  aside  as  a  fraudulent  preference,  it  cannot  be 
treated  as  void  under  the  bankruptcy  law :  Exp.  Games,  Re  Bamford,  12 
Ch.  D.  314,  C.  A. 

As  to  the  effect  of  the  bankruptcy  of  the  assignor,  see  Collyer  v.  Isaacs, 
19  Ch.  D.  342,  C.  A.,  where  it  was  held  that  his  liabihty  was  a  debt 
provable  in  the  bankruptcy,  and  released  by  his  discharge,  and  that  the 
assignee  had  no  right  to  seize  chattels  subsequently  brought  on  the  premises. 

In  the  ease  of  an  undischarged  bankrupt,  transactions  by  him  in  reference 
to  property  acquired  after  the  bankruptcy  with  any  person  dealing  bond 
fide  with  him,  whether  with  or  without  knowledge  of  the  bankruptcy,  are 
valid  until  the  trustee  in  bankruptcy  intervenes :  Cohen  v.  Mitchell,  25 
Q.  B.  D.  262,  C.  A. ;  secus,  as  to  the  conveyances  of  real  estate :  Re  New 
Land  Development  Assoc,  and  Gray,  [1892]  2  Ch.  138  ;  and  see  Be  Ball, 
[1899]  2  I.  R.  313,  C.  A. ;  Re  Poppleton  and  Jones,  74  L.  T.  583  ;  whether 
the  interests  dealt  with  are  legal  or  equitable :  Official  Receiver  v.  Cooke, 
[1906]  2  Ch.  661 ;  but  the  doctrine  must  be  taken  to  apply  to  leaseholds : 
Re  Clayton  and  Barclay,  [1895]  2  Ch.  212 ;  and  to  real  estate  which  is 
partnership  property :  Re  Kent  County  Gas  Light,  &c.  Co.,  [1909]  2  Ch. 
195  ;  so  where  the  property  consists  of  a  legacy  and  a  share  of  residue  under 
a  will,  even  though  the  trustee  intervenes  before  the  property  has  reached 
the  hands  of  a  6ona  ^de  equitable  assignee :  Huntv.  Fripp, {18Q8]  ICh.  675; 
also  a  reversionary  interest  in  personalty:  Re  Behrend's  Trust,  [1911] 
1  Ch.  687 ;  and  an  assignment  of  the  after-acquired  property  is  not  neces- 
sarily mailo^de  because  the  assignee  knows  that  the  assignor  is  a  bankrupt, 
and  that  his  acquisition  of  the  property  is  not  known  to  the  trustee  in 
bankruptcy :  S.  C.  ;  and  cf.  in  Re  Bennett,  [1907]  1  K.  B.  149  ;  but  where 
an  undischarged  bankrupt  trades  without  the  knowledge  of  the  trustee, 
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and  so  acquires  property,  the  doctrine  does  not  apply :  Re  Clark,  Exp, 
Beardmore,  [1894]  2  Q.  B.  393,  C.  A. 

And  in  general  an  undischarged  bankrupt  has  full  power  to  dispose  of 
any  surplus  assets  which  may  remain  after  all  his  liabilities  are  discharged, 
but  not  so  as  to  confer  on  the  assignee  any  right  to  interfere  in  the  admon 
of  the  bankruptcy :  Bird  v.  Phil/pot,  [1900]  1  Ch.  822  ;  Re  Leadbitter,  10 
Ch.  D.  388  ;  Exp.  Sheffield,  Re  Austin,  10  Ch.  D.  434 ;  an  assignment  by 
the  letter  of  goods  of  the  money  coming  to  her  for  hire  infwiuro  confers  no 
title,  as  against  the  trustee  in  bankruptcy,  to  money  becoming  due  after  the 
commencement  of  the  bankruptcy :  Wilmot  v.  Alton,  [1896]  2  Q.  B. 
254. 

As  to  the  effect  of  a  surrender  by  the  tenant  to  the  landlord  as  against  the 
assignee  of  future  crops,  see  Clements  v.  Matthews,  11  Q.  B.  D.  808,  0.  A. 


Bills  of  Sale  By  the  Bills  of  Sale  Act  of  1854  {17  &  18  V.  c.  36),  s.  7,  personal  chattels 
Act,  1854.  were  defined  as  "  goods,  furniture,  fixtures,  and  other  articles  capable  of 
complete  transfer  by  delivery  "  ;  but  apart  from  the  events  of  bankruptcy 
or  execution,  the  Act  did  not  render  null  and  void  an  unregistered  assign- 
ment of  fixtures :  Richards  v.  James,  L.  B.  2  Q.  B.  285,  Meux  v.  Jacobs, 
L.  E.  7  H.  L.  481. 

As  against  execution  creditors,  trustees  for  the  benefit  of  creditors,  and 
trustees  in  bankruptcy,  a  mortgage  of  property,  including  fixtures  which 
pass  by  the  grant  of  the  land  as  having  been  affixed  by  the  owner,  whether 
for  trade  purposes  or  otherwise,  for  the  improvement  of  the  freehold,  or 
any  permanent  purpose,  or  even  in  a  "quasi"  permanent  character,  and 
even  though  put  up  since  the  date  of  the  mortgage,  did  not  require  regis- 
tration under  the  Act :  Mather  v.  Fraser,  2  K.  &  J.  536  ;  Boyd  v.  Shorrock, 
5  Eq.  72 ;  CuUwick  v.  Swindell,  3  Eq.  249 ;  Exp.  Astbury,  4  Ch.  630 ; 
Walmsley  v.  Milne,  7  C.  B.  N.  S.  115  ;  Longbottom  v.  Berry,  L.  E.  5  Q.  B. 
123  ;  Exp.  Reynal ;  Exp.  Cotton,  2  M.  D.  and  De  G.  443,  727  ;  Climie  v. 
Wood,  L.  E.  4  Ex.  328  ;  3  Id.  257  ;  Sanders  v.  Davis,  15  Q.  B.  D.  218. 

If  the  fixtures  were  assigned  by  a  separate  deed,  or  by  the  same  deed 
separately  from  the  property,  whether  freehold  or  leasehold,  so  as  to  con- 
stitute the  fixtures  a  distinct  security  capable  of  severance  from  the  other 
property,  and  held  with  perfectly  different  rights,  and  so  as  to  enable  the 
mortgagee  to  take  possession  and  deal  with  them  separately,  the  mortgage, 
so  far  as  respected  the  fixtures,  required  registration  under  the  Act :  Exp. 
Barclay,  Re  Joyce,  9  Ch.  576 ;  Exp.  Dalglish,  8  Ch.  1072 ;  Re  Eslick,  4 
Ch.  D.  503  ;  Hawtry  v.  Butlin,  L.  R.  8  Q.  B.  290 ;  Begbie  v.  Fenwick,  19 
W.  E.  402  ;  Waterfall  v.  Penistone,  6  El.  &  Bl.  876  ;  notwithstanding  that 
the  fixtures  might  be  deemed  to  pass  thereunder  as  part  of  the  fee  simple  : 
Johns  V.  Ware,  [1897]  1  Ch.  359.  And  see  on  these  oases,  Amos  &  Perard, 
Fixtures,  pp.  293  et  seq. 
Bills  of  Sale  By  the  Act  of  1878  fixtures  (other  than  trade  machinery)  when  separately 
Act,  1878.  assigned,  and  trade  machinery  whether  separately  assigned  or  not  are  to 
be  deemed  personal  chattels  for  the  purpose  of  registration  under  the  Act. 
As  to  what  amounts  to  separate  assignment,  see  sect.  7  of  the  Act  of  1878, 
and  see  generally  on  this  subject,  ante,  p.  1936. 

By  sect.  5,  "trade  machinery"  is  defined  as  meaning  the  machinery 
used  in  or  attached  to  any  factory  or  workshop,  exclusive  of  the  fixed 
motive  powers  and  fixed  power  machinery  as  therein  indicated,  and  the 
pipes  for  steam,  gas,  and  water  in  the  factory  or  workshop ;  and  the  articles 
so  excluded  are  not  to  be  deemed  to  be  personal  chattels  within  the  meaning 
of  the  Act. 

The  articles  so  excluded  from  the  definition  of  trade  machinery  are  not 
personal  chattels  within  the  Act  for  any  purpose ;  though  they  are  not 
actually  affixed  to  the  land  with  which  they  are  assigned,  but  to  the  land 
of  a  stranger  over  which  there  is  an  easement :  Topham  v.  Oreenside  Brick 
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Co.,  37  Ch.  D.  281 ;  q.  v.  as  to  omission  of  copyholds  in  sect.  4  :  Re  Lusty, 
60  L.  T.  160 ;  37  W.  R.  304  ;  6  Morrell,  18. 

A  tramway  in  a  stone  quarry,  and  a  steam  crane  cramped  on  to  large 
stones  and  kept  in  position  by  two  guys,  are  respectively  "  fixtures  " 
within  the  Act:  Exp.  Moore  and  Robinson's  Banking  Co.,  Re  Armiiage, 
14  Ch.  D.  379. 

An  agreement  charging  mills,  plant,  machinery  and  fixtures,  though  not 
in  the  statutory  form  and  unregistered,  was  held  invahd  only  so  far  as  it 
purported  to  charge  trade  machinery,  &c.,  which  were  personal  chattels : 
Re  London  and  Lane.  Paper  Mills  Co.,  1886,  W.  N.  36  ;  58  L.  T.  798. 

Trade  fixtures  erected  by  a  lessee,  which  as  against  his  lessor  he  may  When 
remove  at  the  end  of  his  term,  will  pass  by  a  mortgage  of  the  term  :  Mather  mortgage 
V.  Fraser,  2  K.  &  J.  536 ;   Exp.  Barclay,  Re  Gowan,  6  D.  M.  &  G.  403 ;  Passes 
Bcyyd  v.  Shorroch,  5  Eq.  72  ;  Tottenham  v.  Swansea  Zinc  Ore  Co.,  52  L.  T.  fixtures, 
738  ;  51  L.  T.  62  ;   32  W.  R.  716  ;  Paine  v.  Matthews,  53  L.  T.  872  ;  Re 
Calvert,  [1898]  2  I.  R.  501 ;  Re  Yates,  38  Ch.  D.  112,  C.  A.,  which  does  not 
require  registration  as  a  bill  of  sale,  S.  C,  although  the  fixtures  are  expressly 
mentioned  either  by  reference  to  a  schedule  or  otherwise  :  Re  Brooke,  B.  v. 
B.,  [1894]  2  Ch.  600  (considering  Small  v.  National  Prov.  Bk.  of  England, 
[1894]  1  Ch.  686) ;  and  even  by  deposit  of  the  lease  as  against  a  subsequent 
mortgagee  or  holder  of  an  unregistered  bill  of  sale  of  such  fixtures :  Meux 
V.  Jacobs,  L.  R.  7  H.  L.  481  ;   and  see  Williams  v.  Evans,  23  Beav.  239  ; 
but  in  the  absence  of  express  stipulation,  the  absolute  property  in  them, 
with  the  right  to  remove  and  sell,  does  not  pass  :  Southport  Banking  Co.  v. 
Thompson,  37  Ch.  D.  64,  C.  A. ;  explaining  Hawtry  v.  Bwtlin,  L.  R.  8  Q.  B. 
290. 

But  as  against  the  trustee  in  bankruptcy  or  in  liquidation,  trade  fixtures 
cannot  be  effectually  assigned  by  a  deposit  of  the  lease  without  any  memo- 
randum of  charge :  Re  Trethowan,  Exp.  Tweedy,  5  Ch.  D.  559. 

As  to  the  rights  of  an  equitable  mortgagee,  as  against  persons  having  an 
equitable  interest  in  machinery  under  a  hire-purchase  agreement,  see  Re 
Samuel  Allen  and  Sons,  [1907]  1  Ch.  575. 

Lessee  from  mortgagor  in  possession  is  entitled  to  trade  fixtures  brought  Right  to 
on  by  him  as  against  the  mortgagee  selHng  under  his  power  of  sale :  Sanders  fixtures  as 
V.  Davis,  15  Q.  B.  D.  218  ;  and  a  mortgagee  who  allows  the  mortgagor  to  between 
remain  in  possession  must  be  taken  to  have  acquiesced  in  his  making  agree-  mortgagor 
ments  for  fixing  and  removing  fixtures  for  the  purposes  of  his  trade : 
Gough  V.  Wood  dk  Co.,  [1894]  1  Q.  B.  713,  C.  A. ;   but  the  entry  of  the  ^^^ 
mortgagee  into  possession  will  determine  any  such  implied  licence :  Hobson 
V.  Oorringe,  [1897]  1  Ch.  182,  C.  A. ;   Ellis  v.  Glover  and  Hobson,  [1908] 
1  K.  B.  388. 

The  power  of  sale  conferred  by  the  Conveyancing  Act,  1881,  s.  19,  does 
not  authorize  a  sale  of  fixtures  separately  from  the  land :  Re  Yates,  Batch- 
eldor  V.  Y.,  38  Ch.  D.  112,  128,  C.  A. ;  Re  Brooke,  B.  v.  B.,  [1894]  2  Ch. 
600. 

As  between  the  mortgagees  in  possession  of  business  premises  with  the 
machinery  and  fixtures,  and  the  executors  of  the  mortgagor,  a  sum  awarded 
as  compensation  for  loss  of  profits  from  the  premises  having  been  taken 
by  a  company  belongs  to  the  mortgagees :  '  Pile  v.  Pile,  3  Ch.  J).  36,  C.  A. 

If  the  article  or  machine  is  no  further  attached  than  by  its  own  weight,  it  What  con- 
will  in  general  remain  a  chattel,  unless  the  intention  is  apparent  to  make  it  stitutes  a 
a  permanent  adjunct  or  part  of  the  land :  Holland  v.  Hodgson,  L.  R.  7  C.  P.  fixture. 
328,333;  Exp.  Astbury,  i  Ch.  630 ;  Hutchinson  v.  Kay,  23  Bear.  4:l<i ;  and 
see  VEyncourt  v.  Gregory,  3  Eq.  382  ;  and  the  intention  is  material  only  so 
far  as  it  can  be  inferred  from  the  degree  and  object  of  the  annexation ; 
Hobson  V.  Gorringe,  [1897]  1  Ch.  182,  C.  A. 

On  the  other  hand,  articles  or  machinery  which  have  been  in  any  way 
fixed,  as  by  bolts  or  screws,  &o.,  though  easUy  removable  and  fixed  for  the 
purposes  of  more  convenient  use  only,  will  pass  to  the  mortgagee  as  affixed 
to  the  freehold :  Cross  v.  Barnes,  46  L.  J.  Q.  B.  479  ;  36  L.  T.  693  ;  Holland 
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V.  Hodgson,  sup.  ;  Longbottom  v.  Berry,  L.  R.  5  Q.  B.  123 ;  Walmsley  v. 
Milne,  7  C.  B.  N.  S.  115  ;  Exp.  Asthury,  sup. ;  Reynolds  v.  Ashby,  [1904] 
A.  C.  466. 

So  also  leathern  driving  belts,  removable  when  machinery  was  thrown 
out  of  gear,  but  forming  a  necessary  part  of  such  machinery  :  Sheffield,  dkc. 
Building  Soc.  v.  Harrison,  15  Q.  B.  D.  358,  C.  A. 

So  also  a  gas  engine  let  on  the  hire  and  purchase  system,  but  affixed  to  the 
hirer's  freehold  by  bolts  and  screws  to  prevent  it  from  rocking,  and  used  by 
hira  for  the  purposes  of  his  trade  :  Hobson  v.  Gorringe,  sup. 

So  also  if  affixed  by  a  lessee  during  his  term  for  his  more  convenient  use 
of  the  property :   Boijd  v.  Shorrock,  5  Eq.  72. 

As  between  miners  with  a  customary  right  of  mining  and  the  owner  of 
the  soil,  the  maxim  "  quicquid  plantatur  solo,  solo  cedit  "  does  not  apply, 
and  the  miners  are  entitled,  while  their  interest  continues,  to  remove 
buildings  erected  by  them  for  the  purpose  of  mining :  Wake  v.  Hall,  8 
App.  Ca.  195. 

A  prehistoric  chattel  {e.g.,  an  ancient  boat)  found  beneath  the  surface  o  f 
land  in  lease  belongs  to  lessor,  not  to  lessee  :  Elwes  v.  Brigg  Oas  Co.,  33  Ch. 
D.  662. 

The  object  and  purpose  of  the  annexation,  whether  for  the  permanent  and 
substantial  improvement  of  the  dwelling  or  property,  perpetui  usus  causa, 
or  merely  for  the  better  and  more  convenient  enjoyment  of  the  premises 
(as  in  the  case  of  a  mirror,  clock,  carpet,  or  gas-meter),  will  also  be  taken 
into  consideration  :  The  Queen  v.  Lee,  L.  R.  1  Q.  B.  241  ;  Parsons  v.  Hind, 
14  W.  R.  860  ;  Hellawell  v.  Eastwood,  6  Ex.  295  ;  Monti  v.  Barnes,  [1901] 
1  Q.  B.  205,  C.  A.  (where  heavy  dog  grates  substituted  for  fixed  ones  were 
held  to  pass  to  the  mortgagee),  and  cf.  Lyon  v.  London  and  City  Midland 
Bank,  [1903]  2  K.  B.  135. 

Stock-in-trade,  referred  to  in  the  inventory,  but  not  mentioned  in  the 

deed,  did  not  pass  by  the  mortgage  of  a  foundry  with  the  engined,  fixtures, 

machinery,  &c.,  and  working  plant  therein,  "  more  particularly  enumerated 

and  specified  in  an  inventory  of  even  date  to  be  signed  by  the  parties  and 

read  and  construed  as  part  of  these  presents  :  "  Exp.  Jardine,  10  Ch.  322. 

Ejusdem  As  to  restraining  general  words  to  articles  ejusdem  generis  with  previously 

generis.  specified  fixtures,  see  Bishop  v.  Elliott,  11  Exch.  113  ;   Roe  v.  Siddons,  22 

Q.  B.  D.  224,  C.  A.  ;   Crompton  v.  Jarratt,  30  Ch.  D.  298,  C.  A.  ;   Willis  v. 

Watney,  51  L.  J.  Ch.  181  ;   45  L.  T.  739 ;   30  W.  R.  424 ;   Lambourn  v. 

McLellan,  [1903]  2  Ch.  268,  C.  A. 

Landlord  and      The  tenant's  right  to  remove  fixtures  which  have  been  put  up  with  the 

tenant.  consent  of  the  landlord  (see  14  &  15  V.  e.  25)  has  been  extended  by  the 

Agricultural  Holdings  Act,  1883  (46  &  47  V.  u.  61),  s.  34,  to  all  cases  where, 

after  the  commencement  of  the  Act,  >■  tenant  affixes  to  his  holding  any 

engine,  machinery,  fencing,  or  other  fixture,  or  erects  any  building  for  which 

he  is  not  entitled  under  the  Act  to  compensation,  and  which  is  not  so 

affixed  or  erected  in  pursuance  of  some  obligation  in  that  behalf  or  instead 

of  some  fixture  or  building  belonging  to  the  landlord.     See  also  the  Act 

of  1908  (8  Edw.  VII.  c.  28),  s.  21. 

And  see  upon  the  subject  of  fixtures,  Amos  &  Perard  on  Fixtures  ;  Prid. 
Conv.  vol.  i.  p.  1033 ;  2  Sm.  L.  C.  {Elwes  v.  Mawe)  189 ;  Woodfall,  711—736. 

(ll.)   MORTGAGES    OF  SHIPS. 

The  jurisdiction  under  this  head  being  now  (under  Jud.  Act,  1873,  ss. 
6,  76)  commonly  exercised  by  the  Probate,  Divorce  and  Admiralty  Division, 
the  reader  is  referred  to  Seton,  4th  ed.  pp.  1104 — 1113.  As  to  priority 
of  such  mortgages,  see  Black  v.  Williams,  [1895]  1  Ch.  408, 
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Section  VII. — Mortgages  by  Companies. 

1.  General  Form  of  Judgment  in  Debenture-holders'  Action. 

[If  directed]  Declare  that  the  Pits  and  all  other  the  holders  of 
mortgage  debentures  of  the  Deft  company  of  the  same  issue  as  the  Pits' 
debentures  are  entitled  to  a  charge  upon  [TaJce  description  of  property 
charged  from  debenture]  for  securing  the  repayment  of  the  principal 
moneys  and  interest  in  the  debentures  mentioned  ;  And  Doth  order 
and  adjudge  the  same  accordingly  ;  And  it  is  ordered  that  the  follow- 
ing account  and  inquiries  be  taken  and  made,  that  is  to  say  : — 1.  An 
account  of  what  is  due  to  the  Pits  and  the  other  holders  of  mortgage 
debentures  issued  by  the  Deft  company  under  and  by  virtue  of  such 
debentures  [If  nwre  than  one  series  of  debentures  has  been  issued  add 
distinguishing  the  holders  of  the  first  mortgage  debentures  and  the 
second  mortgage  debentures  in  the  statement  of  claim  referred  to]  ; 

2.  An  inquiry  of  what  the  property  comprised  in  and  charged  by  the 
said  mortgage  debentures  consists  and  in  whom  the  same  is  vested  ; 

3.  An  inquiry  what  other  incumbrances  affect  the  property  comprised 
in  or  charged  by  the  said  debentures  or  any  and  what  parts  thereof  [If 
subsequent  incumbrancers  are  parties  add  and  in  whom  the  same  are 
vested]. — Adjourn  further  consideration. — Liberty  to  apply. 

It  is  not  now  the  practice  to  insert  the  above  declaration  of  charge  unless 
the  action  comes  on  for  trial  in  due  course,  either  by  notice  of  trial  or  on 
motion  for  judgment  and  the  statement  of  claim  asks  for  such  declaration. 

2.  General  Form  of  Judgment  in  Debenture-holders'  Action  where 
there  is  a  Trust  Deed. 

Declare  that  the  trusts  of  the  indenture  dated  &c.,  in  the  writ 
mentioned  ought  to  be  performed  and  carried  into  execution,  [If 
directed]  And  declare  that  the  Pits,  and  all  other  the  holders  of  mort- 
gage debentures  of  the  Deft  company  issued  under  and  in  pursuance 
of  the  said  indenture,  are  entitled  to  a  charge  upon  [Take  description 
of  property  charged  from  debenture]  for  securing  the  repayment  of  the 
principal  moneys  and  interest  in  the  said  debentures  mentioned, 
and  order  and  adjudge  the  same  accordingly  ;  And  it  is  ordered  that 
the  following  &c.  :  1.  An  account  of  what  is  due  to  the  Pit  and  tlie 
other  holders  of  mortgage  debentures,  secured  by  the  said  indenture, 
issued  by  the  Deft  co.  under  and  by  virtue  of  such  debentures  ;  2.  An 
inquiry  of  what  the  property  comprised  in  and  charged  by  the  said 
indenture  or  the  debentures  thereby  secured  consists,  and  in  whom 
the  same  is  vested ;  3.  An  inquiry  what  other  incumbrances  affect  the 
property  comprised  in  or  charged  by  the  said  indenture  or  the  said 
debentures,  or  any  and  what  parts  thereof  [If  subsequent  incum- 
brancers are  parties  add  and  in  whom  the  same  are  vested]. — Adjourn 
further  consideration. — Liberty  to  apply. — ReBrighton  Hotels  Co.,Ld., 
Forbes  v.  Brighton  Hotels  Co.,  Buckley,  J.,  16  March,  1901,  A.  1174. 
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3.  Declaration  of  Charge  where  Company  Dissolved  and  Recon- 

stituted by  Statute — Receiver — Inquiries. 

Declare  that  the  Pits  and  all  other  the  holders  of  mortgage 
debentures  issued  by  the  Limited  co.  {dissolved  co.)  are  entitled 
fari  passu  with  the  holders  of  mortgage  debentures  issued  by  the 
Deft  CO.  (new  co.)  to  a  charge  upon  the  undertaking  of  the  said  co. 
as  defined  by  the  said  Act,  but  that  they  are  not  entitled  to  the 
appointment  of  a  manager  or  to  any  order  for  sale.  Appointment  of 
Eeceiver  [Form  23,  Vol.  I.  p.  736].  And  it  is  ordered  that  the  follow- 
ing &c.  :  1.  An  inquiry  what  mortgage  debentures  have  been  issued 
by  the  Limited  co.  and  which  of  the  same  are  still  outstanding, 
and  who  are  the  holders  thereof,  and  what  is  due  to  such  holders  ; 
2.  An  inquiry  what  mortgage  debentures  have  been  issued  by  the 
Deft  CO.,  and  who  are  the  holders  thereof,  and  what  is  due  to  such 
holders  ;  3.  An  inquiry  whether  there  are  any,  and  if  any,  what 
other  charge  on  the  said  undertaking,  and  what  are  the  priorities  of 
such  charges,  if  any,  and  of  the  said  debentures. — See  Marshall  v. 
The  South  Staffordshire  Tramways  Co.,  Kekewich,  J.,  11  Dec.  1894, 
B.  1957  ;  [1895]  2  Ch.  36. 

4.  Declaration  of  Debenture-holders'  Charge  to  cover  Assets  not 

charged  by  Debentures — Receiver  and  Manager — Inquiries — 
Priority — Realization. 

Declaee  that  the  Pit  and  the  other  holders  of  the  mortgage 
debentures  issued  by  the  C.  Tramways  Co.  under  the  C.  &c.  Act,  are 
entitled  to  stand  and  be  treated  as  judgment  creditors  of  the  Deft 
CO.  for  the  principal  sums  amounting  together  to  £ — ,  which  became 
due  to  them  from  the  Deft  co.  on  &c.,  together  with  £ —  for  interest 
from  &c.  to  the  date  of  this  judgment. — Appoint  A.  B.  receiver  and 
manager  on  behalf  of  the  Pit  &o.  of  all  the  property  and  effects  of 
the  Deft  co.  (if  any)  not  comprised  in  or  subject  to  the  said  order 
appointing  him  receiver  and  manager  of  the  property  and  undertak- 
ing of  the  Deft  co. — Order  that  the  following  inquiries  and  account 
be  made  and  taken  &c. — 1.  An  inquiry  what  mortgage  debentures 
or  mortgage  securities  have  been  issued  or  created  [or  agreed  to  be 
issued  or  created]  by  the  X.  co.,  the  Z.  co.,  and  by  the  Deft  co. 
respectively,  other  than  and  in  addition  to  the  mortgage  debentures 
for  £ —  above  mentioned ;  2.  An  inquiry  which  of  the  mortgage 
debentures  or  securities  so  issued  or  created  by  the  said  cos.  respec- 
tively are  still  impaid  or  subsisting,  and  what  persons  are  the  holders 
of  the  same  respectively,  and  also  what  persons  are  the  holders  of 
the  said  mortgage  debentures  for  £ —  above  mentioned ;  3.  An 
inquiry  what  property,  moneys,  or  assets  of  the  Deft  co.  are  included 
or  comprised  in  the  said  several  mortgage  debentures  referred  to  in 
inquiry  No.  2  ;   4.  An  account  of  the  principal  and  interest  moneys 
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secured  by  or  due  under  or  in  respect  of  the  said  mortgage  debentures 
respectively,  and  to  whom  the  same  respectively  are  due,  and  what 
are  their  respective  priorities  ;  5.  An  inquiry  in  what  way  the  pro- 
perty comprised  in  or  charged  by  the  said  respective  securities  can 
best  be  realized  or  dealt  with  for  the  benefit  of  the  Pit  and  the  other 
holders  of  the  said  mortgage  debentures,  having  regard  to  their 
respective  interests  and  priorities. — Liberty  to  receiver  and  manager 
to  take  necessary  proceedings  for  the  purpose  of  making  the  rights 
of  the  Pit  and  the  other  holders  of  the  mortgage  debentures  for  the 
said  £ —  and  interest  under  this  judgment  available  for  the  further 
security  of  the  persons  entitled  thereto,  against  the  property  and 
efiects  of  the  Deft  co.  (if  any)  not  comprised  in  the  said  mortgage 
debentures,  or  any  of  them. — ^Adjourn  further  consideration.- — Liberty 
to  apply. — Hope  v.  Croydon,  &c.  Tramways  Co.,  North,  J.,  11  Feb. 
1887,  A.  214  ;  S.  C,  34  Ch.  D,  370. 

If  there  is  any  ground  for  supposing  that  any  debentures  have  been 
agreed  to  be  issued,  add  words  in  square  brackets  in  inquiry  No.  1  :  Pegge 
v.  Neath,  Sc.  Tramways  Co.,  Ld.,  North,  J.,  18  Dec.  1897,  B.  1505  ;  [1898] 
1  Ch.  183. 

For  form  of  application,  see  D.  C.  P.  783. 

5.  Declaration  of  Priority  of  Debenture-holders  over  the  General 
and  Unsecured  Creditors  of  a  Company,  with  Directions  for 
Payment. 

This  Court  being  of  opinion  that  all  the  property,  book  debts, 
credits,  assets,  moneys,  and  other  effects  of  or  to  which  the  co.  was 
possessed  or  entitled  at  the  commencement  of  the  winding  up  of  the 
said  CO.  are  subject  to  the  debenture  securities  and  the  charges 
thereby  created  in  favour  of  the  applicants,  and  ought  to  be  applied 
in  the  first  instance  to  satisfy  and  provide  for,  jrro  tanto,  the  respective 
amounts  due  to  the  applicants  for  principal  and  interest  in  respect  of 
such  mortgage  debentures  rateably,  in  proportion  to  the  said  respec- 
tive amounts  of  such  mortgage  debentures,  in  priority  to  the  general 
unsecured  creditors  of  the  co.,  Doth  order  that  the  liquidators  of  the 
CO.,  do  out  of  the  assets  of  the  said  co.,  pay  and  satisfy  the  said 
principal  moneys  due  to  the  said  debenture-holders,  with  interest 
thereon  at  the  rate  of  18  p.  c.  per  ann.  {the  anwunt  of  interest  mentioned 
in  the  securities)  down  to  the  day  of  payment,  and  also  pay  to  the  said 
debenture-holders  their  costs  of  and  occasioned  by  this  application, 
to  be  taxed  &c.,  including  the  costs  of  the  summons  on  the  &c.,  taken 
out  by  the  said  liquidators,  and  any  other  the  costs  of  the  said 
debenture-holders  (if  any)  properly  incurred  as  mortgagees,  all  such 
payments  to  be  made  in  priority  to  the  payment  of  the  costs  herein- 
after mentioned,  and  of  the  costs  of  the  liquidators  of  this  application, 
and  also  previous  to  any  payment  to  the  general  and  unsecured 
creditors  of  the  co. ;  And  it  is  ordered  that  the  liquidators  do,  out 
of  the  assets  of  the  co.,  retain  their  own  costs  and  pay  the  said  &c. 
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{certain  of  the  general  creditors)  tlieir  costs  of  this  application  and  of 
the  said  summons,  such  costs  to  be  taxed  &c. — Re  the  General  South 
American  Co.  (Limited),  V.-C.  M.,  14  March,  1876,  A.  459  ;  >S'.  C, 
2  Ch.  D.  337  ;  Re  Cannock  and  Windlebury  Colliery  Co.,  Chitty,  J., 
25  July,  1882,  A.  1692. 

6.  Declaration  that  Holders  of  Debentures  in  blank  entitled  in 
Equity  to  same  Position  as  if  their  Names  inserted  in  Debentures. 

Declare  that  the  Q.  N.  Bank,  Ltd.,  are,  in  respect  of  the  deben- 
tm'es  for  £ —  issued  to  them  in  blank,  as  mentioned  in  the  said 
Master's  certificate,  entitled  in  equity  to  stand  in  the  same  position 
as  they  would  have  been  in  if  the  said  debentures  had  at  the  time  of 
the  execution  and  delivery  thereof  contained  the  name  of  the  said 
bank  as  the  obligee,  and  are  entitled  to  prove  in  respect  as  well  of  the 
said  debentures  as  of  the  two  debentures  of  £ —  each,  numbered  &c., 
in  the  said  certificate  also  mentioned,  and  the  interest  thereon 
respectively  pari  passu  with  the  debenture-holders  named  in  the  first 
and  second  parts  of  the  first  schedule  to  the  said  certificate ;  But 
Declare  that  the  said  bank,  and  Messrs.  N.  &  Co.,  and  Messrs.  M.'s 
bank,  Ltd.,  in  the  same  certificate  respectively  mentioned,  are  not 
to  receive  by  virtue  of  the  debentures,  in  respect  whereof  they  are 
respectively  entitled  to  prove,  any  greater  sum  in  the  whole  than 
jvhat  is  due  to  them  respectively  for  principal  and  interest  in  respect 
of  the  advances  for  which  they  hold  such  debentures  as  security. — 
Apportion  the  residue  of  the  funds  in  Court,  after  .payment  thereout 
of  costs  &c.,  amongst  the  debenture-holders  named  in  the  first, 
second,  and  third  parts  of  the  first  schedule  to  the  said  Master's 
certificate  in  proportion  to  the  sums  appearing  by  the  said  certificate 
to  be  due  to  them  respectively  for  interest ;  And  it  is  ordered  that 
the  respective  amounts  so  apportioned  and  the  names  of  the  deben- 
ture-holders to  whom  the  same  are  payable  be  certified.  And  it  is 
ordered  that  the  funds  in  Court  be  dealt  with  as  directed  in  the 
schedule  hereto. — [Add  Payment  Schedule,  No.  61,  Vol.  I.  p.  219, 
substituting  "  debenture-holders  "  for  "  creditors."] — Re  Queensland 
Land,  &c.  Co.'s  Trust  Deed,  Davis  v.  Marten,  North,  J.,  23  Jime, 
1894,  B.  1015  ;  [1894]  3  Ch.  181. 

It  is  not  now  the  practice  to  have  a  certificate  of  apportionment  as 
above,  but  to  pay  the  debenture-holders  as  in  Payment  Schedule,  No.  62, 
Vol.  I. 

7.  Mortgage  of  Railway — Account  of  what  is  due — Apj)ointment 

of  Receivers. 

Order  that  the  following  &c. :  1.  An  account  of  what  is  due  to  the 
Pit  under  and  by  virtue  of  the  indenture  of  mortgage  dated  &c.  ; 
2.  An  account  of  what  is  due  under  and  by  virtue  of  their  securities 
to  the  other  mortgagees  of  the  undertaking  in  the  pleadings  men- 
tioned who  are  entitled  to  rank  pari  passu  with  the  Pit  as  creditors  of 
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the  said  undertaking  ;  3.  An  inquiry  wlietlier  there  are  any  other  and 
what  uicumbrances  and  charges  on  the  rates,  tolls,  and  sums  of  money 
arising  and  accruing  from  the  undertaking  of  the  G.  E.  Ry.  Co.,  as 
described  in  the  said  Act  (the  Act  under  which  the  co.  is  established), 
and  what  are  their  priorities  with  reference  to  the  said  mortgagees  as 
between  themselves. — Direction  for  appoLatment  of  A.,  the  secretary, 
.  and  B.,  the  chief  officer  of  the  co.,  as  receivers,  without  salary,  of  the 
rates,  tolls,  and  sums  of  money  arising  and  accruing  from  the  said 
undertaking,  and  for  payment  out  of  the  moneys  received  by  them  of 
all  expenses  proper  and  necessary  for  the  maintenance,  management, 
and  working  of  the  railway. — [See  Form  24,  Vol.  I.  p.  736.]  And  the 
Defts,  the  G.  E.  Ry.  Co.  by  their  counsel  admitting  that  their  net 
income  is  more  than  sufficient  to  keep  down  the  interest  on  their  mort- 
gages, It  is  ordered  that  the  receivers  keep  down  interest,  pass  their 
accounts,  and  pay  balances  &c. — Adjourn  &c. — Liberty  to  apply. — 
Smith  v.  G.  E.  Ry.  Co.,  V.-C.  M.,  2  July,  1867,  B.  1555  ;  Earl  of  Essex 
V.  Hatfield  and  St.  Albans  Ry.  Co.,  V.-C.  B.,  19  Nov.  1870,  A.  2849. 

8.  Lloyd's  Bonds — Declaration  of  Rights  of  Holder. 

Vary  so  much  of  the  said  order  as  declares  that  so  much  of  the 
moneys  advanced  by  L.  and  secured  by  Lloyd's  bonds  as  was  applied 
for  the  benefit  of  the  C.  and  Y.  Ry.  Co.,  constituted  a  debt  in  equity, 
payable  out  of  the  assets  of  the  co.,  and  which  must  be  paid  before 
any  of  the  shareholders  take  any  part  of  the  funds  of  the  co.  ;  and  so 
much  of  the  said  order  as  directed  an  inquiry  how  much  (if  any)  of 
the  money  purported  to  have  been  advanced  by  the  said  L.,  and  to 
be  secured  by  Lloyd's  bonds,  was  applied  for  the  benefit  of  the  said 
CO.  ;  And  in  lieu  thereof,  Declare  that  the  receipt  and  expenditure  by 
the  directors  of  the  co.  in  payment  of  any  sums  advanced  on  or  pro- 
cured by  means  of  the  deposit  of  the  alleged  bonds,  was  pro  tanto  an 
adoption  by  the  co.  of  the  transactions  ;  And  that,  having  regard  to 
the  representations  contained  in  the  alleged  bonds,  the  moneys  so 
expended  constituted  debts  owing  from  the  co.  ;  And  order  that  the 
following  &c.  1.  An  inquiry  whether  the  co.  had  the  benefit  of 
any  and  what  expenditure  of  any  sums  recoverable  from  the  co.,  of 
any  and  what  sums  advanced  on  or  procured  by  means  of  any  and 
which  of  the  deposits  of  the  alleged  bonds,  and  whether  any  and 
which  of  the  sums  so  expended  still  remain  unpaid  by  the  co. — 
Re  The  Cork  and  Youghal  Ry.  Co.,  L.  C.  and  L.  J.  G.,  5  Aug.  1869,  A. 
2699  ;  4  Ch.  748. 

9.  Railway  Bent-charges,  and  Mortgage  Debentures — Priorities 

declared. 

Declare  that  the  owners  of  the  several  rent-charges  mentioned  in 
the  (Master's)  certificate,  dated  &c.,  are  entitled  to  a  charge  upon  all 
the  lands  of  the  co.  comprised  in  their  several  deeds  of  charge,  and 
upon  all  the  earnings  and  profits  of  the  undertaking  of  the  co.  in 
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priority  to  all  other  the  creditors  of  the  co. ;  and  that  they  are,  as 
between  themselves,  entitled  to  be  paid  such  rent-charges  pari  passu  ; 
And  that  the  holders  of  the  several  mortgage  debentures  mentioned 
in  the  said  certificate  are  entitled  to  a  charge  upon  all  the  profits  of 
the  undertaking  of  the  said  co.  in  priority  to  all  other  the  creditors  of 
the  said  co.,  except  the  owners  of  the  said  rent-charges,  and  that  they 
are,  as  between  themselves,  entitled  to  such  charges  pari  passu. —  . 
Et/ton  V.  Denbigh  and  Corwen  Ry.  Co.,  M.  R.,  15  March,  1869,  A.  878  ; 
7  Eq.  439. 

10.  Inquiries  as  to  Rent-charges  granted  by  a  Railway  Company — 
Application  by  Receiver  of  Balances  after  Payment  of  the 
Working  Expenses  in  Satisfaction  of  the  Arrears  of  Rent- 
charges. 

Order  that  in  addition  to  the  inquiry  directed  by  the  order  dated 
&c.,  the  following  &c.  :  2.  An  inquiry  what  rent-charges  have  been 
granted  by  the  Defts,  the  M.  Ey.  Co.,  to  vendors  to  them  of  lands 
purchased  for  the  purposes  of  their  undertaking  ;  3.  An  inquiry  who 
are  now  entitled  to  such  rent-charges  respectively  ;  4.  An  inquiry 
how  such  rent-charges  respectively  are  secured  ;  5.  An  inquiry  what 
is  now  due  in  respect  of  such  rent-charges  respectively ;  And,  not- 
withstanding the  said  order,  dated  &c.,  it  is  ordered  that  the  receiver 
appointed  by  the  order,  dated  &c.,  do  apply  any  balances  now  or 
hereafter  in  his  hands,  after  payment  of  the  working  expenses  of  the 
railway,  in  meeting  arrears  of  rent-charges  and  the  accruing  payments 
thereof  rateably  pari  passu,  so  far  as  the  same  will  extend  ;  And  the 
Pit  is  to  be  at  liberty  to  attend  the  proceedings  under  the  said  order, 
dated  &c. ;  and  the  costs  of  the  Pit  of  this  motion  are  to  be  costs 
in  this  action,  and  the  costs  of  G.  and  B.  are  to  be  costs  in  the  above- 
mentioned  matters. — Forster  v.  The  Manchester  and  Milford  Ry.  Co., 
Re  The  Manchester  <&c.  Co.,  Re  The  Railway  Cos.  Act,  1867,  V.-C.  H., 
9  Dec.  1875,  A.  91. 

11.  Declaration  as  to  Rights   of  Debenture-lwlders  to  realize  on 

Winding-up  Order  being  made. 

[On  appeal  from  Judgment]  Vary  the  said  judgment  so  far  as  the 
same  declares  that  the  Pit  and  all  other  the  holders  of  debentures  in 
the  statement  of  claim  mentioned  are  entitled  to  a  charge  on  all  the 
undertaking  and  property  of  the  Deft  co.  for  securing  the  principa  1 
moneys  and  interest  intended  to  be  secured  by  the  said  debentures  ; 
And  Declare  instead  thereof  that  upon  the  occurrence  of  the  winding- 
up  of  the  Deft  co.  the  Pit  and  all  other  the  said  debenture-holders 
become  entitled  to  realize  their  security  for  the  full  amount  of  their 
principal  and  interest  secured  by  their  respective  debentures,  not- 
withstanding that  the  day  mentioned  therein  for  repayment  of  the 
capital  had  not  arrived;   And  instead  of  the  account  numbered  2, 
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directed  by  the  said  judgment,  order  tliat  an  account  be  taken  of 
wliat  is  due  for  principal  and  interest  to  the  Pit  and  the  other 
holders  of  the  said  outstanding  debentures  to  the  time  of  actual 
payment  on  the  footing  of  the  above  declaration,  and  for  the  Pit's 
costs  of  action,  to  be  taxed.  With  these  variations  affirm  the 
said  judgment.  Pit's  costs  occasioned  by  the  said  appeal  to  be  costs 
in  the  action. — See  Wallace  v.  Universal  Automatic  Co.,  C.  A.,  28  May, 
1900,  B.  732  ;  [1894]  2  Ch.  547. 

12.  Motion  for  Injunction  treated  as  Interpleader  Issue. — Sheriff 
directed  to  pay  Money  to  Debenture-holders''  Receiver  as 
against  Execution  Creditor. 

And  the  Pits  and  the  Defts  by  their  counsel  consenting  that  the 
hearing  of  this  motion  should  be  treated  as  a  motion  for  judgment. 
Order  that  the  Deft,  the  Sheriff  of  Warwickshire,  do  pay  to  R.  A.  T., 
the  receiver  in  the  said  action  of  "  T.  v.  B.  A.  Co.,  Ld.,"  on  behalf  of 
the  debenture-holders  of  B.  A.  Co.,  Ld.,  the  money  in  the  hands  of  the 
said  sheriff  paid  to  him  by  P.  M.  B.  on  the  —  day  — ,  less  the  amount 
of  his,  the  sheriff's,  costs  of  this  action,  including  his  fees,  charges, 
and  expenses,  to  be  taxed. — See  Taunton  v.  The  Sheriff  of  Warwick- 
shire, Kekewich,  J.,  12  March,  1895,  B.  387  ;  [1895]  1  Ch.  734  ;  S.  C, 
C.  A.,  24  May,  1895,  B.  1947  ;  [1895]  2  Ch.  319. 

13.  Uncalled  Capital — Declaration  of  Charge — Inquiries, 

Declare  that  under  and  by  virtue  of  the  securities  hereinafter 
mentioned  the  Pit  is  entitled  to  a  charge  on  the  uncalled  capital  of 
the  Deft  cc,  and  all  moneys  due  or  to  become  due  in  respect  thereof 
for  the  moneys  found  due  to  the  Pit  on  taking  the  account  herein- 
after directed  and  for  his  costs  of  this  action  such  costs  to  be  taxed 
by  the  Taxing  Master,  and  doth  order  and  adjudge  that  the  following 
&c.  :  1.  An  account  of  what  is  due  and  owing  to  the  Pit  under  or 
by  virtue  of  the  indentures  dated  respectively  &o.,  and  made  between 
the  Deft  CO.  of  the  one  part  and  the  Pit  of  the  other  part ;  2.  An 
inquiry  what  capital  of  the  Deft  co.  remains  uncalled  ;  3.  An  inquiry 
what  sums  are  due  and  payable  to  the  Deft  co.  ia  respect  of  calls  on 
shares  on  its  capital  and  when  such  calls  were  respectively  made. — 
Adjourn. further  consideration. — Liberty  to  apply. — Bartlett  v.  The 
London  Properties  Development  Corporation  Ld.,  Swinfen-Eady,  J., 
18  March,  1911,  A.  1001. 

14.  Declaration  that  ultra  vires  Mortgage  not  binding  on  Company. 

Declare  that  the  indentures  of  mortgages  dated  respectively  the 
—  and  —  days  of  —  in  the  pleadings  mentioned  in  favour  of  the  Defts, 
C.  B.,  Sir  G.  H.  C,  and  J.  H.  H.,  are  not  binding  upon  the  Pit  society, 
and  that  the  Pit  society's  mortgages  in  the  pleadings  mentioned  are 
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not  postponed,  but  take  priority  over  tliose  of  the  last-named  Defts, 
the  trustees  of  the  I.  L.  A.  Co.,  and  that  the  said  memorandum  of 
deposit  of  the  —  day  of  —  ought  to  be  cancelled  ;  And  order  and 
adjudge  the  same  accordingly. — See  Portsea  Island  Building  Society 
V.  Barclay,  Eomer,  J.,  9  June,  1894,  B.  1622  ;  [1894]  3  Ch.  86  ;  S.  C, 
C.  A.,  20  May,  1895,  B.  1865  ;  [1895]  2  Ch.  298,  inf.  p.  1907. 

15.  Form  of  Foreclosure  Judgment  on  Mortgage  Debentures,  ex- 
cluding Uncalled  Capital,  and  without  Prejudice  to  applyimg 
for  Sale. 

The  Pits,  by  their  counsel,  waiving  all  claim  to  the  uncalled 
capital  (if  any)  of  the  Deft  co..  This  Court  doth  declare  that  the  Pits, 
as  the  holders  of  the  eighteen  mortgage  debentures  mentioned  in 
the  schedule  hereto,  are  entitled  to  a  charge  upon  the  Deft  co.'s 
undertaking,  and  all  its  property  whatsoever  and  wheresoever,  other 
than  uncalled  capital,  for  securing  the  repayment  of  the  principal 
moneys  and  interest  in  the  said  debentures  mentioned,  and  doth 
order    and   adjudge   the    same   accordingly  ;    And    it   is   ordered 
that  the  following  account  and  inquiry  be  taken  and  made  (that 
is  to  say)  : — 1.  An  account  of  what  is  due  to  the   Pits  as    the 
holders  of  the  said  eighteen  mortgage  debentures,  under  or  by  virtue 
of  such  debentures,  and  for  their  costs  of  this  action,  such  costs  to 
be  taxed  by  the  taxing  master  ;  2.  An  inquiry  of  what  the  property 
comprised  in  and  charged  by  the  said  eighteen  mortgage  debentures, 
other  than  uncalled  capital,  consists,  and  in  whom  the  same  is 
vested ;   And  it  is  ordered,  that  upon  the  Defts  paying  to  the  Pits 
what  shall  be  certified  to  be  due  to  them  on  account,  within  six 
months  after  the  date  of  the  Master's  certificate,  at  such  time  and 
place  as  shall  be  thereby  appointed,  the  Pits  do  deliver  up  (upon 
oath  if  required)  the  said  debentures  and  all  deeds  and  writings  in 
their  custody  or  power  relating  to  the  said  undertaking  and  property 
other  than  uncalled  capital,  to  the  Defts  or  to  whom  they  shall 
appoint.     But  in  default  of  the  Defts  paying  to  the  Pits  what  shall 
be  certified  to  be  due  as  aforesaid  by  the  time  aforesaid,  This  Court 
doth  declare  that  the  Pits  will  be  absolutely  entitled  to  all  the  Defts' 
estate  and  interest  in  the  property  comprised  in  and  charged  by  the 
said  debentures,  other  than  uncalled  capital,  and  to  have  an  absolute 
conveyance  or  assignment  thereof ;    And  in  that  case  it  is  ordered 
that  the  Defts  do  convey  or  assign  the  said  property  to  the  Pits  or 
as  they  shall  direct,  and  thenceforth  stand  absolutely  debarred  and 
foreclosed  of  and  from  all  right,  title,  interest  and  equity  of  redemp- 
tion of,  in  and  to  the  said  property,  other  than  uncalled  capital, 
comprised  in  and  charged  by  the  said  debentures  ;  but  this  judgment 
is  to  be  without  prejudice  to  the  right  of  the  Pits  or  Defts  to  apply  for 
a  sale  of  the  said  property,  comprised  in  and  charged  by  the  said 
debentures,  before  the  time  to  be  limited  by  the  Master's  certificate 
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for  payment  of  the  amount  to  be  cei'tified  to  be  due  to  the  Pits  as 
aforesaid  shall  have  expired,  and  generally  as  they  may  be  advised. 

The  Schedule  above  eefbreed  to. 


No.  of  Debenture. 

Date  of  Debenture. 

Amount  Secured. 

1 

1  July,  1898    

£    «.     d. 
770     0     0 

[^Ecre  follow  Nos.,  dates,  and  amounts  of  reinaiiiing  Dehenlures.] 


The  Exploration  Co.,  Ld.  v.  The  British  Empire  Type  Setting 
Machine  Co.— Byrne,  J.,  7  Dec.  1900,  B.  4528. 

This  order,  whilst  following  the  principle  of  directing  a  foreclosure  in  a 
debenture  action  as  laid  down  in  Sadler  v.  Worley,  [1894]  2  Ch.  170,  would 
seem  to  be  an  improvement  on  the  latter  in  form.  See  Form  16,  Seton, 
6th  ed.  2032.    Compare  Form  1,  p.  1973,  inf. 

NOTES. 
MOETOAGES  BY  COMPANIES — STATUTOKY  PROVISIONS  AS  TO  KEGISTBATION. 

The  Companies  (Consolidation)  Act,  1908,  contains  the  following  pro-  Registration 
visions  in  reference  to  mortgages  : —  of  mortgages 

Every  mortgage  or  charge  created  after  the  first  day  of  July,  1908,  by  and  charges 
a  company  registered  in  England  or  Ireland,  and  being  either —  in  England 

(a)  a  mortgage  or  charge  for  the  purpose  of  securing  any  issue  of  de-  ^"^^  Ireland. 

bentures  ;   or  Sect.  93  (1). 

(b)  a  mortgage  or  charge  on  uncalled  share  capital  of  the  company  ;  or 

(c)  a  mortgage  or  charge  created  or  evidenced  by  an  instrument  which, 

if  executed  by  an  individual,  would  require  registration  as  a  biU  of 
sale ;  or 

(d)  a  mortgage  or  charge  on  any  land,  wherever  situate,  or  any  interest 

therein ;   or 

(e)  a  mortgage  or  charge  on  any  book  debts  of  the  company ;   or 

(f )  a  floating  charge  on  the  undertaking  or  property  of  the  company, 
shall,  so  far  as  any  security  on  the  company's  property  or  undertaking  is 
thereby  conferred  be  void  against  the  liquidator  and  any  creditor  of  the 
company,  unless  the  prescribed  particulars  of  the  mortgage  or  charge, 
together  with  the  instrument  (if  any)  by  which  the  mortgage  or  charge 
is  created  or  evidenced,  are  delivered  to  or  received  by  the  registrar  of 
companies  for  registration  in  manner  required  by  this  Act  \vithin  21  days 
after  the  date  of  its  creation,  but  without  prejudice  to  any  contract  or 
obhgation  for  repayment  of  the  money  thereby  secured,  and  when  a  mort- 
gage or  charge  becomes  void  under  this  .section  the  money  secured  thereby 
shall  immediately  become  payable : 

Provided  that— 

(i. )  in  the  case  of  a  mortgage  or  charge  created  out  of  the  United  Kingdom 
comprising  solely  property  situate  outside  the  United  Kingdom, 
the  delivery  to  and  the  receipt  by  the  registrar  of  a  copy  of  the 
instrument  by  which  the  mortgage  or  charge  is  created  or  evidenced, 
verified  in  the  prescribed  manner,  shall  have  the  same  effect  for  the 
purposes  of  this  section  as  the  dehvery  and  receipt  of  the  instrument 
itself,  and  21  days  after  the  date  on  which  the  instrument  or  copy 
could,  in  due  course  of  post,  and  if  despatched  with  due  diligence, 
have  been  received  in  the  United  Kingdom,  shall  be  substituted 
for  21  days  after  the  date  of  the  creation  of  the  mortgage  or  charge, 
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as  the  time  within  which  the  particulars  and  instrument  or  copy 
are  to  be  dehvered  to  the  registrar ;   and 
(ii.)  where  the  mortgage  or  charge  is  created  in  the  United  Kingdom, 
but  comprises  property  outside  the  United  Kingdojn,  the  instru- 
ment creating  or  purporting  to  create  the  mortgage  or  charge  may 
be  sent  for  registration  notwithstanding  that  further  proceedings 
may  be  necessary  to  make  the  mortgage  or  charge  valid  or  effectual 
according  to  the  law  of  the  country  in  which  the  property  is 
situate ;  and 
(hi.)  where  a  negotiable  instrument  has  been  given  to  secure  the  payment 
of  any  book  debts  of  a  company,  the  deposit  of  the  instrument 
for  the  purpose  of  securing  an  advance  to  the  company  shall  not 
for  the  purposes  of  this  section  be  treated  as  a  mortgage  or  charge 
on  those  book  debts ;   and 
(iv.)  the  holding  of  debentures  entitling  the  holder  to  a  charge  on  land 
shall  not  be  deemed  to  be  an  interest  in  land. 
Sect.  93  (2).         The  registrar  shall  keep,  with  respect  to  each  company,  a  register  in  the 
prescribed  form  of  all  the  mortgages  and  charges  created  by  the  company 
after  the  first  day  of  July,  1908,  and  requiring  registration  under  this 
section,  and  shall,  on  payment  of  the  prescribed  fee,  enter  in  the  register, 
with  respect  to  every  such  mortgage  or  charge,  the  date  of  creation,  the 
amount  secured  by  it,  short  particulars  of  the  property  mortgaged  or 
charged,  and  the  names  of  the  mortgagees  or  persons  entitled  to  the  charge. 
Sect.  93  (3).         Where  a  series  of  debentures  containing  or  giving  by  reference  to  any 
other  instrument,  any  charge  to  the  benefit  of  which  the  debenture-holders 
of  that  series  are  entitled  pari  passu,  is  created  by  a  company,  it  shall  be 
sufficient  if  there  are  delivered  to  or  received  by  the  registrar  within 
21  days  after  the  execution  of  the  deed  containing  the  charge  or,  it  there 
is  no  such  deed,  after  the  execution  of  any  debentures  of  the  series,  the 
following  particulars : — - 

(a)  the  total  amount  secured  by  the  whole  series  ;   and 

(b)  the  dates  of  the  resolution  authorizing  the  issue  of  the  series  and  the 

date  of  the  covering  deed,  if  any,  by  which  the  security  is  created 
or  defined ;  and 
(o)  a  general  description  of  the  property  charged;  and 
(d)  the  names  of  the  trustees,  if  any,  for  the  debenture-holders ; 
together  mth  the  deed  containing  the  charge,  or  if  there  is  no  such  deed, 
one  of  the  debentures  of  the  series,  and  the  registrar  shall,  on  payment  of 
the  prescribed  fee,  enter  those  particulars  in  the  register : 

Provided  that,  where  more  than  one  issue  is  made  of  debentures  in  the 
series,  there  shall  be  sent  to  the  registrar  for  entry  in  the  register  particulars 
of  the  date  and  amount  of  each  issue,  but  an  omission  to  do  this  shall  not 
affect  the  validity  of  the  debentures  issued. 
Sect.  93  (4).  Where  any  commission,  allowance,  or  discount  has  been  paid  or  made 
either  directly  or  indirectly  by  the  company  to  any  person  in  consideration 
of  his  subscribing  or  agreeing  to  subscribe,  whether  absolutely  or  con- 
ditionally, for  any  debentures  of  the  company,  or  procuring  or  agreeing  to 
procure  subscriptions,  whether  absolute  or  conditional,  for  any  such 
debentures,  the  particulars  required  to  be  sent  for  registration  under  this 
section  shall  include  particulars  as  to  the  amount  or  rate  per  cent,  of  the 
commission,  discount,  or  allowance  so  paid  or  made,  but  an  omission  to  do 
this  shall  not  affect  the  validity  of  the  debentures  issued : 

Provided  that  the  deposit  of  any  debentures  as  security  for  any  debt  of 
the  company  shall  not  for  the  purposes  of  this  provision  be  treated  as 
the  issue  of  the  debentures  at  a  discount. 
Sect.  93  (5).  The  registrar  shall  give  a  Certificate  under  his  hand  of  the  registration 
of  any  mortgage  or  charge  registered  in  pursuance  of  this  section,  stating  the 
amount  thereby  secured,  and  the  certificate  shall  be  conclusive  evidence  that 
the  reqiiirements  of  this  section  as  to  registration  have  been  compUedwith. 
Sect.  93  (6).         The  oo.  shall  cause  a  copy  of  every  certificate  of  registration  given  under 
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this  section  to  be  endorsed  on  every  debenture  or  certificate  of  debenture 
stock  which  is  issued  by  the  company,  and  the  payment  of  which  is  secured 
by  the  mortgage  or  charge  so  registered : 

Provided  that  nothing  in  this  sub-section  shall  be  construed  as  requiring 
a  company  to  cause  a  certificate  of  registration  of  any  mortgage  or  charge 
so  given  to  be  endorsed  on  any  debenture  or  certificate  of  debenture  stock 
which  has  been  issued  by  the  company  before  the  mortgage  or  charge  was 
created. 

It  shall  be  the  duty  of  the  company  to  send  to  the  registrar  for  registration  gect.  93  (7). 
the  particulars  of  every  mortgage  or  charge  created  by  the  co.,  and  of  the 
issues  of  debentures  of  a  series,  requiring  registration  under  this  section, 
but  registration  of  any  such  mortgage  or  charge  may  be  efiected  on  the 
application  of  any  person  interested  therein. 

Where  the  registration  is  effected  on  the  application  of  some  person  other 
than  the  co.  that  person  shall  be  entitled  to  recover  from  the  co.  the  amount 
of  any  fees  properly  paid  by  him  to  the  registrar  on  the  registration. 

The  register  kept  in  pursuance  of  this  section  shall  be  open  to  inspection  Scot.  93  (8). 
by  any  person  on  payment  of  the  prescribed  fee,  not  exceeding  one  shilling 
for  each  inspection. 

Every  co.  shall  cause  a  copy  of  every  instrument  creating  any  mortgage  Sect.  93  (9). 
or  charge  requiring  registration  under  this  section  to  be  kept  at  the  regis- 
tered office  of  the  co. : 

Provided  that,  in  the  case  of  a  series  of  uniform  debentures  a  copy  of 
one  such  debenture  shall  be  sufficient. 

The  certificate  under  sub-sect.  5  is  conclusive  that  the  requirements  of  the 
section  have  been  complied  with:  Be  Tolland,  <i;c.  Co.,  Ld., [190S]lCh.  152. 

A  deed  creating  a  specific  charge  on  property  which  is  already  subject 
to  a  floating  charge  is  a  deed  requiring  registration :  Combrooh  Brewery 
Co.  V.  Law  Debenture  Corporation,  [1904]  1  Ch.  103,  C.  A.  But  a  deed 
conveying  to  trustees  of  a  debenture  trust  deed,  property  purchased  by 
them  out  of  the  proceeds  of  sale  of  part  of  the  property  comprised  in.  the 
trust  deed  does  not  require  registration :  Bristol  United  Breweries,  Ld.  v. 
Abbot,  [1908]  1  Ch.  279,  and  cf.  Cunard  Steamship  Co.  v.  Hopwood,  [1908] 
2  Ch.  564. 

Debentures  which  do  not  themselves  create  a  charge  but  which  are 
entitled  to  the  benefit  of  a  charge  in  some  other  instrument  were  within 
sub-sect.  4  of  sect.  14  of  the  Companies  Act,  1900,  for  which  sub-sect.  3 
of  sect.  93  of  the  Companies  (Consolidation)  Act,  1908,  is  now  substituted : 
Re  Harrogate  Estates,  [1903]  1  Ch.  498  ;  Cunard,  dkc.  Co.  v.  Hopwood,  sup. 

As  to  what  constitutes  a  floating  charge,  see  Illingworih  v.  Houldsworth, 
[1904]  A.  C.  355. 

The  twenty-one  days  for  registration  run  from  the  execution  of  the  trust 
deed  or  from  the  sealing  of  the  debentures,  not  from  date  of  the  actual 
advance  of  the  money :  New  London,  dkc.  Omnibus  Co.,  [1908]  1  Ch.  621 ; 
Re  Spiral  Globe,  Ld.,  [1902]  2  Ch.  209  ;  and  cf.  Be  Defries,  [1904]  1  Ch.  37. 

If  any  person  obtains  an  order  for  the  appointment  of  a  receiver  or  Sect.  94  (1). 
manager  of  the  property  of  a  co.,  or  appoints  such  a  receiver  or  manager  RcKistration 
under  any  powers  contained  in  any  instrument,  he  shall  within  seven  days  of  enforce- 
f  rom  the  date  of  the  order  or  of  the  appointment  under  the  powers  contained  ment  of 
in  the  instrument  give  notice  of  the  fact  to  the  registrar  of  cos.,  and  the  security, 
registrar  shall,  on  payment  of  the  prescribed  fee,  enter  the  fact  in  the 
register  of  mortgages  and  charges. 

If  any  person  makes  default  in  complying  with  the  requirements  of  this  Sect.  94  (2), 
section  he  shall  be  liable  to  a  fine  not  exceeding  five  pounds  for  every  day 
during  which  the  default  continues. 

Every  receiver  or  manager   of  the  property  of  a  co.  who  has  been  Sect.  95(1). 
appointed  under  the  powers  contained  in  any  instrument,  and  who  has 
taken  possession,  shall  once  in  every  half  year,  while  he  remains  in 
possession,  and   also  on   ceasing  to  act   as   receiver    or    manager,  file 
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Sect.  101  (2). 


with  the  registrar  of  cos.  an  abstract  in  the  prescribed  form  of  his 
receipts  and  payments  during  the  period  to  which  the  abstract  relates, 
and  shall  also  on  ceasing  to  act  as  receiver  or  manager,  file  with  the  registrar 
notice  to  that  effect,  and  the  registrar  shall  enter  the  notice  in  the  register 
of  mortgages  and  charges. 

Every  receiver  or  manager  who  makes  default  in  complying  with  the 
provisions  of  this  section  shall  be  liable  to  a  fine  not  exceeding  fifty  pounds. 

A  judge  of  the  High  Court,  on  being  satisfied  that  the  omission  to  register 
a  mortgage  or  charge  within  the  time  hereinbefore  required,  or  that  the 
omission  or  misstatement  of  any  particular  with  respect  to  any  such  mortgage 
or  charge,  was  accidental,  or  due  to  inadvertence  or  to  some  other  sufficient 
cause,  or  is  not  of  a  nature  to  prejudice  the  position  of  creditors  or  share- 
holders of  the  CO.  or  that  on  other  grounds  it  is  just  and  equitable  to  grant 
relief,  may,  on  the  application  of  the  company  or  any  person  interested, 
and  on  such  terms  and  conditions  as  seem  to  the  judge  just  and  expedient, 
order  that  the  time  for  registration  be  extended,  or,  as  the  case  may  be, 
that  the  omission  or  misstatement  be  rectified. 

For  cases  in  which  the  jurisdiction  under  sect.  15  of  the  Companies 
Act,  1900,  for  which  sect.  96  of  the  Companies  (Consolidation)  Act,  1908, 
sup.  is  now  substituted,  was  exercised,  see  Re  Beattie,  1901,  W.  N.  152 ; 
Re  Tingri  Tea  Co.,  1901,  W.  N.  165 ;  Re  Rootle  Cold  Storage  Co.,  1901, 
W.  N.  54 ;  Re  Cunard  Steamship  Co.,  1908,  W.  N.  160. 

As  to  the  insertion  of  words  in  the  order  safeguarding  rights  acquired 
prior  to  registration,  seeJopKn  Brewery  Co.,  [1902]  1  Ch.  79  ;  Spiral  Globe 
Co.,  [1902]  I  Ch.  396,  and  of  debenture  holders  ranking  pari  passu,  see  Re 
Johnson  &  Co.,  [1902]  2  Ch.  101,  C.  A.  ;  and  that  the  rights  safeguarded 
do  not  include  the  rights  of  an  unsecured  creditor,  see  Re  Ehrmann  Bros., 
[1906]  2  Ch.  697,  C.  A. ;  Re  Cardiff  Cottage  Co.,  [1906]  2  Ch.  627,  unless 
at  the  date  of  registration  he  has  taken  steps  to  enforce  his  debts,  or  unless 
a  winding  up  has  intervened :  Re  Abraham  and  Sons,  [1902]  I  Ch.  695  ; 
Anglo  Oriental  Carpet  Co.,  [1903]  1  Ch.  914. 

The  register  of  cos.  may,  on  evidence  being  given  to  his  satisfaction  that 
the  debt  for  which  any  registered  mortgage  or  charge  was  given  has  been 
paid  or  satisfied,  order  that  a  memorandum  of  satisfaction  be  entered 
on  the  register,  and  shall  it  required  furnish  the  company  with  a  copy  thereof. 

The  registrar  of  cos.  shall  keep  a  chronological  index,  in  the  prescribed 
form  and  with  the  prescribed  particulars,  of  the  mortgages  or  charges 
registered  with  him  under  this  Act. 

Sect.  99  enacts  penalties  against  the  oo.  and  every  director  manager 
secretary,  or  other  person  who  is  knowingly  a  party  to  any  default  in  com- 
plying with  the  above  provisions  as  to  registration. 

Every  limited  co.  shall  keep  a  register  of  mortgages  and  enter  therein 
all  mortgages  and  charges  specifically  affecting  property  of  the  co.,  giving 
in  each  case  a  short  description  of  the  property  mortgaged  or  charged,  the 
amount  of  the  mortgage  or  charge,  and  (except  in  the  case  of  securities 
to  bearer)  the  names  of  the  mortgagees  or  persons  entitled  thereto. 

If  any  director,  manager,  or  other  ofiicer  of  the  company  knowingly  and 
wilfully  authorizes  or  permits  the  omission  of  any  entry  required  to  be 
made  in  pursuance  of  this  section,  he  shall  be  liable  to  a  fine  not  exceeding 
fifty  pounds. 

The  copies  of  instruments  creating  any  mortgage  or  charge  requiring 
registration  under  this  Act  with  the  registrar  of  cos.,  and  the  register  of 
mortgages  kept  in  pursuance  of  the  last  foregoing  section,  shall  be  open  at 
all  reasonable  times  to  the  inspection  of  any  creditor  or  member  of  the 
company  without  fee,  and  the  register  of  mortgages  shall  also  be  open  to 
the  inspection  of  any  other  person,  on  payment  of  such  fee,  not  exceeding 
one  shilling  for  each  inspection,  as  the  company  may  prescribe. 

If  inspection  of  the  said  copies  or  register  is  refused,  any  officer  of  the 
company  refusing  inspection,  and  every  director  and  manager  of  the 
CO.  authorizing  or  knowingly  and  wilfully  permitting  the  refusal,  shall  be 
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liable  to  a  fine  not  exceeding  five  pounds,  and  a  further  fine  not  exceeding 
two  pounds  for  every  day  during  which  the  refusal  continues ;  and,  in 
addition  to  the  above  penalty  as  respects  cos.  registered  in  England  or 
Ireland,  any  judge  of  the  High  Court  sitting  in  Chambers,  or  the  judge  of 
the  court  exercising  the  stannaries  jurisdiction  in  the  case  of  cos.  subject 
to  that  jurisdiction,  may  by  order  compel  an  immediate  inspection  of  the 
copies  or  register. 

The  right  of  inspection  under  the  section  includes  a  right  to  take  copies : 
Nelson  v.  Anglo-American,  <S!C.  Co.,  [1897]  1  Ch.  130 ;  and  see  Board  v. 
African  Cons.  Ld.  Co.,  [1898]  1  Ch.  596 ;  overruled,  Re  Balaghat  Gold  Mining 
Co.,  [1901]  2  K.B.  665,  C.  A. 

There  is  no  similar  statutory  provision  in  the  ease  of  societies  registered 
under  the  Industrial  and  Provident  Societies  Acts,  which  therefore  are 
subject  to  the  provisions  of  the  Bills  of  Sale  Acts :  0.  N.  By.  Co.  v.  Coal 
Co-operative  Society,  [1896]  1  Ch.  187. 

Omission  to  register  a  mortgage  does  not  render  it  void  as  against  the  co. :  Omission  to 
Exp.  Valpy  and  Chaplin,  7  Ch.  289  ;  nor  wUl  the  priority  of  mortgagees  register, 
over  the  general  creditors  of  the  co.  be  affected  by  imperfect  registration :  eiteot  ot. 
Re  General  South  American  Co.,  2  Ch.  D.  337.  It  was  formerly  held  that 
if  the  persons  advancing  money  on  debenture  or  mortgage  were 
themselves  directors  their  securities  were  invahd :  The  Native  Iron  Co., 
2  Ch.  D.  345 ;  Be  Wynn  Hall  Coal  Co.,  10  Eq.  515  ;  Exp.  Valpy  and 
Chaplin,  sup.  ;  and  that  the  officer  whose  duty  it  is  to  make  the  entry  or 
see  it  made  (including  the  solr  for  the  co.  in  the  matter)  not  only  incurs 
a  penalty  but  loses  the  benefit  of  the  security  as  against  the  general  creditors 
of  the  CO.,  see  S.  C.  ;  and  see  The  General  Provident  Co.,  17  W.  R.  514 ; 
38  L.  J.  Ch.  320 ;  Brice,  Ultra  Vires,  632  ;  but  the  disqualificjition  was  held 
to  be  personal,  and  not  to  extend  to  the  sub-mortgagees  from  the  director 
or  officer  :  Be  International  Pulp,  Sc.  Co.,  6  Ch.  D.  556  ;  or  to  a  mortgage 
to  a  firm  of  partners  who  were  not  all  directors :  Be  South  Durham  Iron  Co., 
Smith's  Case,  11  Ch.  D.  579,  C.  A. ;  Be  Underbanh  Mills  Co.,  31  Ch.  D.  226  ; 
and  as  against  general  creditors  non-registration  of  the  mortgage  deed  (as 
required  by  sect.  43  of  the  Act  of  1862)  will  not  render  void  debentures 
held  by  directors:  see  The  Globe  Insurance  Co.,  27  W.  R.  424 ;  and  the 
House  of  Lords  has  now  held,  disapproving  previous  decisions,  that  the 
mere  omission  to  register,  without  concealment,  does  not  invalidate  the 
debentures  of  a  director  as  against  unsecured  creditors  or  other  debenture- 
holders  who  are  not  shown  to  have  relied  on  the  register :  Wright  v.  Norton, 
12  App.  Ca.  371 ;  approving  iJefflofte /rare  and  ;S<eei  Co.,  48  L.J.  Ch.  295;  40 
L.  T.  580  ;  27  W.  R.  424  ;  and  see  Be  Hackney  Newspaper  Co.,  3  Ch.  D.  669. 

As  to  what  is  sufficient  registration,  see  Be  Underbanh  Mills  Co.,  31  Ch.  D.  What 
226,  where  the  registration  was  held  not  to  be  invalidated  by  reason  of  its  sufficient 
being  in  a  book  called  "  register  of  transfers ;  "  nor  by  an  error  which  was  registration, 
not  one  of  substance,  and  had  not  raised  any  question  of  priority. 

Future  or  uncalled  capital  may  be  validly  mortgaged  it  such  mortgage  is  Mortgage  of 
authorized  by  the  memorandum  and  articles  of  association :  Be  Pyle  uncalled 
Works,  44  Ch.  D.  534,  C.  A.  ;  Howard  v.  Patent  Ivory  Co.,  38  Ch.  D.  156  ;  capital. 
The  Phoenix  Bessemer  Steel  Co.,  44  L.  J.  Ch.  683  ;  Newton  v.  Anglo-Austria7i 
Investment  Co.,  [1895]  A.  C.  244,  P.  C. ;  notwithstanding  the  doubt  ex- 
pressed in  Stanley's  Case,  4  D.  J.  &  S.  407  ;  and  is  included  in  the  word 
"  assets  " :  Page  v.  International  Agency,  1893,  W.  N.  32 ;  62  L.  J.  Ch.  610  ; 
68  L.  T.  435.  Secus,  capital  which  under  sect.  5  of  the  Cos.  Act,  1879  (42  &  43 
V.  c.  76,  for  which  sects.  58  and  59  of  the  Companies  (ConaoUdation)  Act, 
1908,  are  now  substituted),  is  to  be  called  up  only  in  the  event  and  for  the 
purposes  of  the  co.  being  wound  up :  see  Be  Mayfair  Property  Co.,  Bartlett 
V.  M.  P.  Co.,  [1898]  2  Ch.  28,  C.  A. ;  In  re  Irish  Club  Co.,  1906,  W.  N.  127. 
But  under  a  power  to  pledge,  mortgage,  or  charge  the  works,  property, 
and  effects  of  the  co.,  the  proceeds  of  a  future  call  cannot,  though  the 
proceeds  of  a  call  already  made  but  not  paid  can,  be  charged ;  Be  Sankey 
Brook  Co.  (2),  10  Eq.  381 ;  and  see  King  v.  Marshall,  33  Beav.  565. 
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Mortgage  to 
secure  past 
debt. 


The  expression  "  property  "  in  debentures  charging  the  oo.'s  undertaking 
and  "  all  the  property  to  which  it  now  is,  or  shall  at  any  time  hereafter 
become  entitled,"  does  not  include  the  capital  of  the  co.  uncalled  at  the 
commencement  of  its  liquidation :  Be  Russian  Sprait's  Patent,  Ld.,  [1898] 
2  Ch.  149,  C.  A. ;  Be  Streatham  and  General  Estates  Oo.,  [1897]  1  Ch.  15. 

In  the  absence  of  any  direct  prohibition  in  the  articles,  a  joint  stock  co. 
may  secure  a  past  debt  by  deposit  of  title  deeds :  Re  Patent  File  Co.,  6 
Ch.  83. 

Unsecured  debts  contracted  between  execution  and  registration  of  a 
mortgage  wiU  not  be  preferred :   Be  TJnderbanh  Mills  Co.,  31  Ch.  D.  226. 

where  directors  of  a  co.  have  power  to  create  a  charge,  and  have  intended 
so  to  do,  effect  will  be  given  to  the  intention,  though  it  has  been  incom- 
pletely carried  out :  The  Strand  Music  Hall  Co.,  3  D.  J.  &  S.  147  ;  c/.  Be 
Johnston  Foreign  Patents  Co.,  [1904]  2  Ch.  234,  C.  A. 

And  as  to  the  power  of  directors  to  borrow  money  on  behalf  of  their  co., 
see  Lindl.  284  et  seq.  ;  Palmer,  Comp.  Law,  269  et  seq. 


DEBBNTUEES   AND   DEBENTUBE   STOCK. 

Companies  Powers  are  also  given  to  cos.  by  the  Companies  Clauses  Act,  1863,  1869 

Clauses  Act.  (26  &  27  V.  o.  118 ;  32  &  33  V.  c.  48),  to  raise,  by  means  of  debenture  stock 
at  a  fixed  and  perpetual  preferential  interest,  payable  as  the  co.  thinks  fit, 
all  or  any  part  of  the  money  which  they  are  authorized  to  raise  by  mortgage 
or  bond,  but  the  issue  must  be  authorized  by  the  co.  according  to  26  &  27 
V.  c.  118,  s.  22  ;  and  see  Pish.  Mort.  s.  275  et  seq.  ;  Lindley  on  Companies, 
346  ;   Brice,  Ultra  Vires,  255  et  seq. 

Under  sect.  24  of  the  Companies  Clauses  Act,  1863,  the  holders  of  deben- 
ture stock  issued  under  the  same  special  Act,  are  not  as  among  themselves 
entitled  to  any  priority,  but  the  section  does  not  apply  to  all  debentures 
issued  by  the  same  co.  Sect.  24  of  the  Railway  Companies  Act,  1867, 
which  empowers  railway  cos.  to  issue  debenture  stock  subject  to  the 
provisions  of  Part  III.  of  the  Act  of  1863,  applies  to  all  railway  cos.  which 
have  power  to  raise  money  by  mortgage  or  bond,  although  their  special 
Act  does  not  incorporate  Part  III.  of  the  Act  of  1863  :  Re  Mersey  Ry.  Co., 
[1895]  2  Ch.  287,  C.  A. 
Not  bill  of  A  deed  of  charge  on  the  assets  of  a  co.  registered  under  the  Companies 

sale.  (Consolidation)  Act,  1908,  to  cover  debentures  is  not  a  bill  of  sale  mthin 

sect.  14  of  the  Bills  of  Sale  Act  (1878)  Amendment  Act,  1882  :  Richards  v. 
Overseers  of  Kidderminster,  Richards  v.  M.  of  Kidderminster,  [1896]  2  Ch.  212. 
Power  to  Debentures  may  be  issued  by  a  co.  under  a  general  power  of  borrowing  in 

issue.  part  discharge  of  existing  debts :   Inns  of  Court  Hotel  Co.,  6  Eq.  82. 

Where  directors  have  power  to  borrow  or  raise  money  by  the  issue  of 
debentures  they  may  issue  them  to  pay  debts  for  which  the  co.  is  ultimatelv 
liable :  Seligman  v.  Prince  &  Co.,  [1895]  2  Ch.  617,  C.  A. 

And  such  an  issue,  if  bond,  fide  for  the  benefit  of  the  co.  cannot  be  im- 
pugned as  a  fraudulent  preference :  S.  C. 

And  as  to  the  power  of  a  co.  to  charge  a  specified  asset,  notwithstanding 
the  existence  of  a  debenture  debt,  see  Ward  v.  Royal  Exchange  Shipping 
Co.,  58  L.  T.  174  ;  6  Asp.  M.  C.  239  ;  Re  Ind,  Coope  and  Co.,  Ld.,  [1911] 
2  Ch.  223. 

And  that  the  issue  of  debentures  as  collateral  security  for  advances  in  the 
course  of  business  is  not  ultra  vires  sect.  22  of  the  Companies  Clauses  Act, 
1863,  see  Whitehaven  Bkg.  Co.  v.  Reed,  54  L.  T.  360. 

There  is  nothing  in  the  Railways  Clauses  Act,  1845,  to  render  illegal  the 
issue  of  debentures  or  debenture  stock  at  a  discount :  Webb  v.  Shropshire 
Railways  Co.,  1893,  W.  N.  4,  132. 

As  to  the  power  of  a  co.  to  reissue  redeemed  debentures,  see  now  Com- 
panies (Consolidation)  Act,  1908,  s.  104. 
Borrowing  A  trading  co.  has  an  implied  power  to  borrow  money  reasonably  necessary 

powers.  for  the  purposes  of  its  business :    Oeneral  Auction  Co.  v.  Smith,  [1891]  3 
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Oh.  432 ;  holding  that  Australian  Auxiliary  Co.  v.  Mounsey,  4  K.  &  J. 
733,  and  Bryon  v.  Met.  Saloon  Omnibus  Co.,  3  D.  G.  &  J.  123,  are  not 
affected  by  Blackburn  Bldg.  Soc.  v.  Gunliffe,  Brooks  S  Co.,  22  Ch.  D. 
61,  0.  A.,  or  Baroness  Wenlock  v.  River  Dee  Co.,  36  Ch.  D.  675,  n. ;  and  see 
Re  Hamilton's  Windsor  Ironworks  Co.,  12  Ch.  D.  707.  And  as  to  what 
purposes  are  necessary,  see  Re  Cunningham  tfc  Co.,  Simpson's  Claim,  36 
Ch.  D.  532,  where  a  promissory  note  given  by  the  manager  by  way  of 
guarantee  to  induce  a  person  to  supply  goods  to  the  co.  was  not  binding  on 
the  CO. 

But  even  when  the  co.  has  no  power  to  borrow,  yet  if  the  lender  can  show 
that  the  money  has  gone  to  pay  the  legal  liabilities  of  the  co.,  so  that  there 
has  thus  merely  been  a  change  of  their  creditors,  he  may,  on  a  principle  of 
subrogation,  be  entitled  to  rank  as  a  creditor :  Blackburn  B.  B.  Soc.  v. 
Cunliffe,  22  Ch.  D.  61,  C.  A. ;  S.  C,  9  App.  Ca.  857  ;  Re  Cork  &  Youghal 
Co.,  4  Ch.  748  ;  i.e.,  to  stand  in  the  same  position  as  if  the  advance  had  been 
valid,  but  not  to  have  the  benefit  of  the  securities  or  priorities  of  the 
creditors  who  are  paid  with  his  money :  Re  Wrexham,  Mold  and  Connah's 
Quay  Ry.  Co.,  [1899]  1  Ch.  440,  C.  A. ;  [1898]  2  Ch.  663  ;  [1899]  1  Ch.  205  ; 
and  see  Portsea  Island  Building  Soc.  v.  Barclay,  [1895]  2  Ch.  298,  C.  A. ; 
[1894]  3  Ch.  86 ;  Bannatyne  v.  Mclver,  [1906]  1  K.  B.  103,  C.  A. ;  Form 
No.  14,  sup.  p.  1959  ;  but  in  order  to  prove  his  case  the  lender  cannot  have 
the  benefit  of  the  rule  in  Clayton's  Case  (1  Mer.  572)  as  to  which,  see  Deeley 
V.  Lloyd's  Bank,  [1910]  1  Ch.  648 ;  Blackburn,  &c.  Soc.  v.  Cunliffe,  sup. 
The  right  extends  to  debts  and  liabilities  accruing  subsequently  to  the 
advance  by  the  lender :  Baroness  Wenlock  v.  River  Dee  Co.,  19  Q.  B.  D. 
155,  C.  A. ;   S.  C,  10  App.  Ca.  354. 

A  bond  fide  sale  of  a  railway  co.'s  roUing  stock,  with  a  contemporaneous 
re-hiring  of  such  stock  from  the  purchasers  on  an  agreement  whereby,  on 
payment  of  instalments  equal  to  the  purchase-money  and  interest,  the 
rolling  stock  was  again  to  become  the  property  of  the  co.,  was  upheld  as  a 
vaUd  transaction,  though  the  co.  had  no  power  to  borrow,  and  the  intention 
was  to  effect  a  loan :  Yorkshire  Ry.  Waggon  Co.  v.  Maclure,  21  Ch.  D.  309, 
C.  A. 

Where  directors  were  prohibited  from  lending  on  second  mortgage,  but 
were  empowered  to  release  any  portion  of  a  mortgaged  estate  if  satisfied 
that  the  remainder  would  be  a  sufficient  security,  it  was  ultra  vires  for  them 
to  exercise  the  power  of  releasing  so  as  to  convert  their  first  mortgage  into 
a  second  mortgage :  Portsea  Island  Building  Soc.  v.  Barclay,  sup. 

As  to  the  inability  of  a  majority  of  debenture-holders  to  bind  a  dissentient 
minority  as  to  the  application  of  a  fund  set  apart  to  meet  interest  on  the 
debenture,  see  Hay  v.  Swedish  and  Norwegian  Ry.  Co.,  1889,  W.  N.  95  ; 
cf.  now  the  Companies  (Consolidation)  Act,  1908,  s.  120. 

By  the  Finance  Act,  1899  (62  &  63  V.  c.  9),  s.  8,  a  stamp  duty  of  2s.  6d.  Finance  Acts, 
per  cent,  is  imposed  on  the  statement  of  loan  capital  which  has  to  be  de- 
livered to  the  Commrs  before  issue ;  but  the  Finance  Act,  1907  (7  Edw.  VII. 
c.  13),  s.  10  makes  provision  for  the  repayment  of  the  duty  at  the  rate  of 
2s.  p.  c.  in  respect  of  loan  capital  which  is  issued  for  the  purpose  of  the 
conversion  or  consoUdation  of  existing  capital  and  provides  that  the 
Commrs  may,  on  the  representation  that  loan  capital  about  to  be  issued 
is  to  be  applied  wholly  or  in  part  for  the  conversion  or  consolidation  of 
existing  loan  capital,  postpone  the  time  for  delivery  of  the  statement  and 
payment  of  duty  under  sect.  8  of  the  Finance  Act,  1899,  until  the  capital 
has  been  issued,  or  until  such  other  time  as  the  Commrs  think  fit  for  the 
purpose  of  enabling  the  payment  and  repayment  of  duty  to  take  place  as 
one  transaction. 

Debentures,  or  sets  of  debentures,  sealed  on  the  same  day  may  neverthe-  Priority  of 
less  rank  in  order  of  priority :  Oartside  v.  Silkstone  and  Dodsworth  Coll.  Co.,  debentures. 
21  Ch.  D.  762  ;   a  fortiori,  if  issued  at  various  times :   Re  Boythorpe  Coll. 
Co.,  James  v.  B.,  1890,  W.  N.  28  ;  and  as  to  priorities  inter  se  of  successive 
issues  of  debentures,  see  Lister  v.  Henry  Lister  dh  Son,  1893,  W.  N.  33; 
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62  L.  J.  Ch.  568  ;   and  of  issues  of  debentures  and  debenture  stock  by  a 
railway  co.  under  the  provisions  of  successive  Acts  of  Parliament,  see 
Harrison  v.  Cornwall  Minerals  Ry.  Co.,  18  Ch.  D.  334,  C.  A. 
Irregularity         As  to  the  protective  effect  of  an  article  providing  that,  any  debenture 
in  issue.  bearing  the  common  seal,  and  issued  for  valuable  consideration,  shall  bind 

the  00.  notwithstanding  any  irregularity,  see  Davies  v.  Bolton  <fe  Co.,  [1894] 
3  Ch.  678. 

For  a  statement  of  the  law  as  to  the  effect,  as  regards  a  transferee,  of 
irregularity  in  the  issue  of  debentures  by  a  co.,  see  Be  Bomford  Canal  Co., 
24  Ch.  D.  85,  92  ;  and  that  debentures  sealed,  but  not  delivered,  are  not 
"  issued,"  see  Mowatt  v.  Castle  Steel  and  Iron  Works  Co.,  34  Ch.  D.  58,  C.  A. ; 
Levy  V.  Abercorris  Slate  Co.,  37  Ch.  D.  260. 

Provisions  in  a  co.'s  special  Act  that  moneys  were  to  be  borrowed  by 
order  of  a  general  meeting  were  held  directory  only,  and  not  to  postpone, 
money  borrowed  without  such  order  to  other  mortgages  ranking  in  other 
respects  pari  passu  :  Landowners'"  W.  ofEng.  Drainage  Co.  v.  Ashford,  16 
Ch.  D.  411. 

The  powers  of  borrowing  given  by  the  Lands  Improvement  Companies 
Acts  do  not  override  a  restriction  on  borrowing  powers  imposed  by  a  special 
Act :  Baroness  Wenlock  v.  Diver  Dee  Co.,  38  Ch.  D.  534,  C.  A. ;  36  Ch.  1). 
674 ;  S.  C,  10  App.  Ca.  354 ;  nor  can  the  certificate  of  the  Inclosure 
Commrs,  though  "  conclusive  evidence  "  of  the  validity  of  a  charge,  render 
it  valid  it  it  is  ah  initio  ultra  vires. 
Floating  Debentures  charged  on  the  undertaking,  or  on  property  belonging  to  a 

charges.  oo.  for  the  time  being,  give  the  holders  a  charge  upon  the  land  and  other 

property  of  the  co.  in  priority  to  the  general  creditors  of  the  co. :  The 
Marine  Mansions  Co.,  4  Eq.  601 ;  The  Panama,  iSic.  Co.,  5  Ch.  D.  318, 
C.  A.  ;  The  Oeneral  South  American  Co.,  2  Ch.  D.  337,  C.  A. ;  Form  5,  sup. 
p.  1955  ;  and  to  the  expenses  of  carrying  on  the  business  by  the  liquidators, 
as  against  whom — subject  only  to  the  cost  of  realizing — the  fund  belongs 
to  the  debenture-holders :  The  Begent's  Canal  Ironworks  Co.,  3  Ch.  D.  411, 
C.  A.  But  see  as  to  the  paramount  equity  of  an  unpaid  vendor  of  property 
to  a  CO.,  to  any  equity  that  may  attach  to  the  purchased  property  in  favour 
of  debenture-holders  or  their  trustees :  Wilson  v.  Kelland,  [1910]  2  Ch.  306. 
Such  a  debenture  takes  effect  as  a  floating  security,  and  does  not  prevent 
the  CO.  from  making  valid  charges  for  money  necessary  for  the  carrying  on 
of  its  business :  Wheatley  v.  Silkstone  and  Haigh  Moor  Coal  Co.,  29  Ch.  D. 
715  ;  Be  Panama,  &c.,  5  Ch.  D.  318  ;  Be  Florence  Land  Co.,  10  Ch.  D.  530  ; 
Be  Hamilton's  Windsor  Ironworks  Co.,  12  Ch.  D.  707  ;  Be  Colonial  Trusts 
Corporation,  15  Ch.  D.  465 ;  Edward  Nelson  and  Go.  v.  Faber  and  Co., 
[1903]  2  K.  B.  367  ;  nor  from  selling  one  of  three  cognate  businesses  con- 
stituting the  undertaking  :  Be  Vivian  and  Co.,  [1900]  2  Ch.  654  ;  nor  from 
effecting  any  sale  which  is  not  tcltra  vires  the  memorandum  of  association, 
provided  the  co.  continues  as  a  going  concern :  Be  Borax  Co.,  Foster  v. 
Borax  Co.,  [1901]  1  Ch.  326,  C.  A. ;  nor  from  creating  a  specific  charge  on 
the  undertaking  to  secure  a  further  issue  of  debentures :  Cox  Moore  v, 
Peruvian  Corporation,  [1908]  1  Ch.  604. 

A  debenture  operatmg  as  a  floating  security  may  be  a  contract  for  an 
interest  in  land  within  sect.  4  of  the  Statute  of  Frauds :  Driver  v.  Broad, 
[1893]  1  Q.  B.  744,  C.  A. 

As  to  what  constitutes  a  floatmg  security,  see  Illingworth  v.  Hoiddsworth, 
[1904]  A.  C.  355. 

A  transaction  whereby  two  directors,  acting  as  a  quorum,  paid  a  debt  to 
themselves  out  of  insurance  moneys  of  the  co.'s  premises  which  had 
been  burnt  down,  was  held  "  a  dealing  in  the  course  of  the  co.'s  business  " 
within  the  meaning  of  a  floating  security :  Willmott  v.  London  Celluloid  Co., 
34  Ch.  D.  147,  C.  A. 

Debentures  which  are  made  a  floating  security  until  an  instalment  of 
interest  has  been  in  arrear  for  a  specified  time,  do  not  ipso  facto  cease  to 
float  on  the  expiration  of  that  time,  but  continue  so  to  do  until  the  holders 
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take  some  steps  to  enforce  their  security  and  prevent  the  co.  from  dealing 
with  its  property :  Government  Stocks,  die.  Investment  Co.  v.  Manila  Railway 
Co.,  [1897]  A.  C.  81,  H.  L.  ;  [1893]  2  Ch.  551,  C.  A. 

The  right  of  the  holder  to  enforce  iris  security  attaches  if  the  oo.  parts  yyjien  right 
with  the  whole,  or  substantially  the  whole,  of  its  assets  and  undertaking,  to  enforce 
otherwise  than  in  the  ordinary  course  of  business,  and  ceases  to  be  a  going  security 
concern  :  Hubbuck  v.  Helms,  66  L.  J.  Ch.  536  ;  or  if  the  co.  is  wound  up,  attaches. 
though  before  the  date  specified  for  payment :  liodson  v.  Tea  Co.,  14  Ch. 
D.  859  ;    Wallace  v.  Universal  Automatic  Machines  Co.,  [1894]  2  Ch.  547, 
C.  A. ;  Form  No.  11,  sup.  p.  1958. 

And  as  such  a  debenture  ceases  to  be  a  floating  security  upon  default  in 
payment  of  principal  or  interest,  a  purchaser  of  land  from  the  co.  is  entitled 
to  reasonable  evidence  that  no  such  default  has  been  made  :  Be  Home  and 
Hdlard,  29  Ch.  D.  736. 

As  to  the  effect  of  an  agreement  by  the  co.  not  to  cany  on  the  business 
specified  in  its  memorandum  of  association,  see  Re  Borax  Co.,  sup. ;  and 
as  to  the  effect  of  a  provision  making  debentures  enforceable  on  breach  of 
covenant,  see  Re  Melbourne  Brewery,  [1901]  1  Ch.  433. 

The  Court  has  jurisdiction  to  appoint  a  receiver  on  the  application  of  Appointment 
the  holder  of  a  floating  charge  if  at  the  date  of  the  apphcation  the  principal  of  receiver, 
money  has  become  due  although  at  the  date  of  the  issue  of  the  writ  no 
default  had  been  made  in  payment  of  principal  or  interest  and  the  security 
was  not  in  jeopardy :  Re  Carshalton  Park  Estate,  [1908]  2  Ch.  62. 

The  sheriff  seizing  goods  of  the  co.  in  execution  takes  (at  all  events  before  Effect  of 
sale)  subject  to  the  rights  of  debenture-holders  under  debentures  consti-  taking  goods 
tuting  a  floating  security  over  all  the  property  of  the  co. :  Re  Opera,  Ld.,  of  co.  in 
[1891]  3  Ch.  260,  C.  A. ;    Re  Standard  Manufacturing  Co.,  [1891]  1  Ch.  execution. 
627,  640 ;    Taunton  v.  Sheriff  of  Warwickshire,  [1895]  2  Ch.  319,  C.  A. ; 
Davey  v.  Williamson,  [1898]  2  Q.  B.  194 ;  although  the  debentures  have  not 
been  actually  issued :    Simultaneous  Printing  Syndicate  v.   Foweraker, 
[1901]  1  Q.  B.  771 ;  or  were  irregularly  issued :  Duck  v.  Tower  Galvanizing 
Co.,  [1901]  2  K.  B.  314  ;  but  quoere  as  to  the  priorities  in  case  of  actual  sale 
and  payment  of  the  proceeds  to  the  execution  creditor :  S.  C. 

As  to  the  validity  and  effect  of  a  provision  empowering  a  majority  of  Power  of 
debenture-holders  by  extraordinary  resolution  to  modify  the  rights  of  all,  majority  to 
see  Follit  v.  Eddystone  Granite  Quarries,  [1892]  3  Ch.  75 ;  Re  Dominion  of  modify  rights. 
Canada,  dhc.  Co.,  55  L.  T.  347. 

And  as  to  meaning  of  the  term  "  compromise  "  in  such  a  provision,  and  Compromise, 
that  it  apphes  only  where  there  is  a  difficulty  in  the  way  of  the  debenture- 
holders  in  enforcing  their  rights,  see  Sneath  v.  Valley  Gold,  Ld.,  [1893]  1 
Ch.  477,  C.  A. ;  Mercantile  Investment  Co.  v.  International  Co.  of  Mexico, 
[1893]  1  Ch.  484,  C.  A.,  n.  As  to  the  vaHdity  of  a  compromise  or  arrange- 
ment notwithstanding  that  the  position  of  a  third  party  is  thereby  affected, 
see  Shaw  v.  Royce,  Ld.,  [1911]  1  Ch.  138.  As  to  the  postponement  of 
priority  by  neglect  to  obtain  title  deeds,  v.  inf.  p.  2031. 

The  rights  of  the  debenture-holders  may  be  asserted  by  summons :   Re  Procedure. 
General  South  Am.  Co.,  sup.  p.  1968 ;    Re  Marine  Mansions  Co.,  lb.  ; 
OUrey  v.  Union  Works,  1895,  W.  N.  77  ;   72  L.  T.  627  ;  but  the  action  is 
usually  commenced  by  writ :   Dan.  1173. 

If  the  judgment  directs  an  inquiry  as  to  the  property  charged  by  the 
debentures,  the  Master  may  properly  find  what  uncalled  capital  is  due  from 
the  several  shareholders  (where  uncalled  capital  is  part  of  the  security) 
although  no  calls  can  actually  be  made  in  such  an  action ;  and  the  Pit  being 
indebted  as  shareholder  is  bound  by  the  finding  as  the  Court  has  juris- 
diction to  decide  in  the  action  as  to  his  liabiMty :  Madeley  v.  Ross,  Sleeman 
and  Co.,  [1897]  1  Ch.  505. 

Sect.  19  of  the  Conveyancing  Act,  1881,  conferring  a  power  of  sale,  has 
been  held  not  to  apply  to  the  debentures  of  a  joint  oo. :   Blaker  v.  Herts 
and  Essex  Waterworks  Co.,  41  Ch.  D.  399. 
As  to  the  appointment  of  a  receiver  in  a  debenture-holders'  action,  and  Receiver. 
VOL.  in.  6  L 
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as  to  the  right  of  a  receiver  appointed  by  debenture-holders  to  possession, 
notwithstanding  the  winding  up  of  the  oo.,  v.  sup.  Vol.  I.  p.  754. 

As  to  the  effect  of  the  Bills  of  Sale  Act,  1882,  s.  17,  excepting  "  deben- 
tures "  from  the  operation  of  the  Act,  v.  sup.  p.  1948. 

Where  a  certificate  for  debenture  stock  is  duly  issued  to  a  person  who  has 
advanced  money  to  the  oo.  through  their  agent,  the  lender  can  prove  for  the 
amount  of  the  debentures,  provided  he  does  not  receive  dividends  exceeding 
the  whole  loan,  and,  being  entitled  to  assume  that  the  agent  had  full 
authority,  is  not  affected  by  any  defalcation  on  his  part :  Robinson  v. 
Montgomeryshire  Brewery  Co.,  [1896]  2  Ch.  841. 

Railway  cos.,  being  regarded  as  permanent  undertakings,  stand  on  a 
different  footing :  see  The  Panama,  &c.  Co.,  3  Ch.  318,  321 ;  and  in  the 
case  of  railway  mortgage  debentures  made  in  the  form  given  in  the  Cos. 
Clauses  Act,  1845,  Sched.  C,  the  remedy  of  the  holder  is  by  action  to  recover 
the  amount  due  for  principal  and  interest,  or  by  the  appointment  of  a 
receiver  of  the  tolls,  or  sums  liable  to  the  payment  of  such  principal  and 
interest — "  the  produce  of  the  fruit-bearing  tree  "■ — but  he  does  not 
thereby  acquire  a  specific  charge  upon  the  surplus  lands  of  the  co.  or  the 
proceeds  of  their  sale ;  so  as  to  entitle  him  to  a  receiver  of  the  sale  moneys 
or  interim  rents :  Gardner  v.  L.  0.  <fc  D.  By.  Co.,  2  Ch.  201 ;  Be  Heme  Bay, 
tfec.  Co.,  10  Ch.  D.  42  ;  and  see  The  Imp.  Merc.  Credit  Assoc,  v.  The  Newry 
and  Armagh  By.  Co.,  Ir.  R.  2  Eq.  1 ;  Holland  v.  Cork  By.  Co.,  lb.  417,  and 
Vol.  I.  sup.  pp.  754,  756. 

Nor  to  the  sale  of  a  waterworks  undertaking,  or  the  appointment  of  a 
manager :  Blaker  v.  Herts  and  Essex  Water  Co.,  41  Ch.  D.  399. 

As  to  the  rights  of  a  debenture -holder  under  the  Railway  Companies  Act, 
1867,  to  proceeds  of  sale  of  a  railway  co.'s  rolling  stock  and  chattels,  see 
In  re  Liskeard,  dkc.  By.  Co.,  [1903]  2  Ch.  681. 

A  condition  in  a  debenture  for  payment  at  a  time  and  place  is  not  broken 
unless  demand  is  made  at  the  specified  place :  Thorn  v.  City  Bice  Mills,  40 
Ch.  D.  357. 

The  holder  of  a  debenture  constituting  a  floating  security  camiot,  while 
the  CO.  is  a  going  concern,  require  by  notice  that  a  particular  debt  shall  be 
paid  to  him  and  not  to  the  co.,  and  if  a  garnishee  order  absolute  has  been 
obtained,  the  garnishee  may  disregard  such  notice  and  pay  the  judgment 
creditor :  Bobson  v.  Smith,  [1895]  2  Ch.  118  ;  and  see  Bobinson  v.  BurnelVs 
Vienna  Bakery,  [1904]  2  K.  B.  624,  but  cf.  Norton  v.  Yates,  [1906]  1 K.  B.  112. 
Debentures  expressed  to  be  "  redeemable  "  within  seventeen  years  were 
held  to  be  liable  to  redemption  during  that  period,  but  not  to  bind  the  oo. 
to  redeem  them  all  within  it :  Be  Chicago  &  N.  W.  Granaries  Co.,  [1898] 
1  Ch.  263;  and  see  Be  Tewkesbury  Gas  Co.,  [1911]  2  Ch.  279. 

A  creditor  entitled  to  the  benefit  of  an  agreement  with  the  oo.  for  the 
issue  of  debentures  to  him  is  entitled  to  an  equitable  charge  for  his  debt, 
and  to  share  accordingly  in  the  distribution  of  assets  as  if  he  were  an  actual 
holder  of  a  debenture :  Pegge  v.  Neath  and  District  Tram.  Co.,  [1898]  1  Ch. 
183  ;  and-see  Be  Queensland  Land  and  Coal  Co.,  Davis  v.  Martin,  [1894] 
3  Ch.  181 ;  Form  6,  sup.  p.  1956,  where  it  was  held  that  debentures  issued 
in  blank  and  secured  with  other  debentures  by  a  covering  deed  were  void, 
but  that  the  lender  had  an  equitable  security  for  his  loan,  and  was  entitled 
to  participate  pari  passu  with  the  holders  of  valid  debentures. 

Under  0.  li,  1,  the  Court,  upon  the  interlocutory  application  of  a  creditor, 
whose  debt  is  secured  upon  the  real  estate  of  a  co.,  may  order  an  immediate 
sale  of  the  property  comprised  in  the  securities :  Davis  v.  Ashwin,  26 
W.  B.  139. 

By  O.  LI,  1b,  "In  debenture-holders'  actions,  where  the  debenture- 
holders  are  entitled  to  a  charge  by  virtue  of  the  debentures,  or  of  a  trust 
deed,  or  otherwise,  and  the  Pit  is  suing  on  behalf  of  himself  and  other 
debenture-holders,  and  where  the  Judge  in  person  is  of  opinion  that  there 
must  eventually  be  a  sale,  he  may  in  his  discretion  direct  a  sale  before 
judgment  and  also  after  judgment,  before  all^  the  persons  interested  are 
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ascertained,  whether  served  or  not."    For  form  of  appHcatiou,  see  D.  C.  P. 
787. 

In  debenture-holders'  as  in  other  actions,  Pits  suing  on  behalf  of  a  class  Procedure  in 
should  specify  that  class  as  accurately  as  possible  ;  and  where  in  an  action  debenture- 
brought  by  a  debenture-holder  suing  on  behalf  of  himself  and  all  other  holdera 
the  holders  of  debentures  in  a  limited  co.  whicli  had  been  dissolved  and  re-  ^'>™'i- 
incorporated  by  a  special  Act  under  the  name  of  the  Deft  co.,  the  Pit  was 
described  in  the  title  of  the  action  as  suing  "  on  behalf  of  himself  and  other 
the  holders  of  the  debentures  of  the  Deft  co.,  and  its  predecessors  in  title," 
this  description  was  held  to  be  too  vague  and  to  require  amendment : 
Marshall  v.  S.  Staffordshire  Trams.  Co.,  [1895]  2  Ch.  36  (per  Kekewich,  J.). 

As    to    Pit's    right    to   discontinue,  see   Ee  Alpha    Co.,  Ld.,  [1903] 

1  Ch.  203. 

Where  a  debenture-holder  is  sued  in  a  representative  capacity,  an  order  Dft  sued  in 
should  be  obtained  authorizing  him  to  defend  in  that  capacity,  and  the  representa- 
record  should  bear  the  words  "  authorized  by  order  dated,  &c.,  to  defend  tive  capacity, 
on  behalf  of  himseK  and  all  other  the  debenture-holders  "  :  Fairfield  Ship- 
building and  Engineering  Co.  v.  London  and  East  Coast  Express  Steamship 
Co.,  1895,  W.  N.  64. 

As  to  allowing  the  judgment  in  a  debenture-holders'  action  to  contain  a  Declaration 
declaration  of  charge :  v.  sup.  Form  1  and  note ;  and  see  remarks  of  of  charge. 
Kekewich,  J.,  in  Re  Ehrmann,  1904,  W.  N.  48  ;  but  where  there  has  been 
a  -winding-up  order  the  liquidator's  assent  must  be  placed  on  record : 
Harwich  v.  Ld.  Thurlow,  [1895]  1  Ch.  776  ;  and  see  Brinsley  v.  Lynton  and 
Lynmouth  Hotel  and  Property  Co.,  1895,  W.  N.  53  ;  Parkinson  v.  Wainwright 
cfc  Co.,  1895,  W.  N.  63  ;  and  that  declaration  of  right  to  foreclosure  can  only 
be  made  in  Court :  see  Halifax  and  Htiddersfield  Union  Banking  Co.  v. 
Radcliffe,  Ld.,  1895,  W.  N.  63. 

Where  the  debentures  constitute  a  charge  on  the  property  of  a  co.  by  Parties  to 
way  of  floating  security,  foreclosure  cannot  be  ordered  in  the  absence  of  foreclosure, 
any  one  debenture-holder :    In  re  Continental  Oxygen  Co.,  Elias  v.  Con- 
tinental Oxygen  Co.,  [1897]  1  Ch.  511  (considering  Sadler  v.  Worley,  [1894] 

2  Ch.  170  ;  and  Welch  v.  National  Cycle  Co.,  1886,  W.  N.  97  ;  Palmer's  Co. 
Precedents,  Pt.  III.  p.  762). 

As  to  giving  notice  of  judgment  by  circular  to  the  debenture-holders,  see  Notice  of 
Dan.  1175  ;    D.  C.  F.  783  ;    and  for  form  of  advertisement  for  claims  by  judgment, 
debenture-holders,  lb.  785.     Costs  of  Pit  are  as  between  solr  and  cUent  *■''• 
where  the  assets  charged  are  insufficient  to  pay  debentures  in  full :    Re 
New  Zealand  Midland  Ry.  ;  Smith  v.  Lubbock,  [1901]  2  Ch.  357. 

On  motion  for  judgment  in  default  of  defence  in  a  debenture-holders'  Minutes  of 
action  Counsel's  Minutes  of  Judgment  must  always  be  left  with  the  Judge,  judgment, 
even  though  the  common  form  judgment  is  all  that  is  asked  for :    Be 
Automatic  Machines,  1902,  W.  N.  236. 

Where  an  order  has  been  made  in  a  debenture-holders'  action  for  execution  Interest 
of  the  trusts  of  a  trust  deed,  the  fact  that  subsequent  orders  made  from  under  trust 
time  to  time  for  payment  to  the  debenture-holders  do  not  provide  for  deed, 
payment  of  interest  will  not  deprive  them  of  their  rights  under  the  deed  to 
interest:  Re  Calgary,  &c.  Co.,  [1908]  2  Ch.  652,  C.  A. 

By  the  Preferential  Payments  in  Bankruptcy  Act,  1888  (51  &  52  V.  c.  Preferential 
62),  s.  1,  sub-s.  1,  in  the  distribution  of  the  property  of  a  bankrupt  and  of  payments, 
the  assets  of  any  co.  being  wound  up  under  the  Cos.  Act,  1862,  and  the 
Acts  amending  the  same,  certain  specified  debts  are  made  payable  in 
priority  to  all  other  debts.  The  debts  so  specified  include  (a)  parochial 
or  other  local  rates  and  assessed  taxes,  land  tax,  property  or  income  tax ; 
(b)  wages  or  salary  of  any  clerk  or  servant  for  four  months,  not  exceeding 
£50 ;  and  (c)  wages  of  any  labourer  or  workman  for  two  months,  not 
exceeding  £25,  subject  to  the  qualifications  in  the  Act  mentioned. 

By  the  Preferential  Payments  in  Bankruptcy  Amendment  Act,  1897 
(60  &  61  v.  c.  19),  s.  2,  it  is  provided  that,  "  in  the  winding-up  of  any  co. 
under  the  Cos.  Act,  1862,  and  the  Acts  amending  the  same,  the  debts 
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mentioned  in  sect.  1  of  the  Preferential  Payments  in  Bankruptcy  Act, 
1888,  shall  so  far  as  the  assets  of  the  co.  avaUatale  for  payment  of  genera) 
creditors  may  be  insufficient  to  meet  them,  have  priority  over  the  claims 
of  holders  of  debentures  or  debenture  stock  under  any  floating  charge 
created  by  such  oo.,  and  shall  be  paid  accordingly  out  of  any  property 
comprised  in  or  subject  to  such  charge." 

By  sect.  3,  "  In  case  a  receiver  is  appointed  on  behalf  of  the  holders  of  any 
debentures  or  debenture  stock  of  a  co.  secured  by  a  floating  charge,  or  in 
case  possession  is  taken  by  or  on  behalf  of  such  debenture-holders  of  any 
property  comprised  in  or  subject  to  such  charge,  then  and  in  either  of  such 
cases,  if  the  oo.  is  not  at  the  time  in  course  of  being  wound  up,  the  debts 
mentioned  in  sect.  1  of  the  said  Preferential  Payments  Act  shall  be  paid 
forthwith  out  of  any  assets  coming  to  the  hands  of  the  receiver,  or  other 
person  taking  possession  as  aforesaid,  in  priority  to  any  claim  for  principal 
or  interest  in  respect  of  such  debentures  or  debenture  stock.  And  the 
periods  of  time  mentioned  in  the  said  Act  shall  be  reckoned  from  the  date 
of  the  appointment  of  the  receiver  or  possession  being  taken  as  aforesaid, 
as  the  case  may  be.  But  any  payments  made  under  this  section  shall  be 
recouped  as  far  as  may  be  out  of  the  assets  of  the  co.  available  for  payment 
of  general  creditors." 

Astotheeffeotof  theseotions,seeiJeJIfa?wiesmanrartt6e(7o.,[1901]2Ch.93. 

The  Preferential  Payments  in  Bankruptcy  Act,  1897,  is  applicable, 
although  the  receiver  has  been  appointed  by  the  debenture-holders  under  a 
power  contained  in  the  debentures,  and  not  by  the  Court,  as  the  possession 
of  thereceiver,  i£  not  taken  "  by  "  is  taken  "  on  behalf  of  "  the  debenture- 
holders:  Be  Barnby's,  Ld.,  Fallows  v.  Bamhy's,  Ld.,  1899,  W.  N.  103; 
Be  Meaby  &  Co.,  Clarke  v.  Meaby  <fc  Co.,  1899,  W.  N.  58. 

In  addition  to  the  usual  accounts  and  inquiries,  the  judgment  in  a 
debenture-holders'  action  at  one  time  contained  an  inquiry  whether  there 
were  any  and  what  creditors  entitled  to  preferential  payment  under  the 
Preferential  Payments  in  Bankruptcy  Acts,  1888  and  1897,  and  what,  if 
anything,  was  due  to  such  creditors  respectively :  see  In,  re  Birmingham 
Breweries,  Ld.,  Ward  v.  Birmingham  Breweries,  Ld.,  1899,  W.  N.  92  ;  but 
this  is  now  dealt  with  by  a  direction  to  the  receiver  to  make  such  payments. 

The  Preferential  Payments  in  Bankruptcy  Act,  1897  (60  &  61  V.  c.  19), 
is  not  retrospective  so  as  to  confer  on  preferential  creditors  priority  over 
debenture-holders  in  a  liquidation  commenced  previously  to  the  Act : 
Be  Waverley  Typewriter,  [1898]  1  Ch.  699.  The  managing  director  of  a  co. 
is  not  a  "  clerk  or  servant "  within  the  Act :  Be  Newspaper  Proprietary 
Syndicate,  Ld.,  [1900]  2  Ch.  349.  As  to  meaning  of  "wages,"  see  Be 
Earle's  Shipbuilding  Co.,  1901,  W.  N.  78  ;  Be  Klein,  1906,  W.  N.  149. 
Lloyd's  Lloyd's  bonds,  which  are  given  as  securities  for  work  done,  and  materials 

bonds.  suppUed  to  a  co. ,  are  instruments  under  seal  containing  an  acknowledgment 

that  the  co.  "  stand  indebted  to — ,  in  the  sum  of  £ — ,  for  money  due  and 
owing  from  the  co.  to  the  said  — ,"  with  a  covenant  by  the  co.  for  them- 
selves, their  successors  and  assigns,  to  pay  the  said  sum  upon  the  —  day  of 
— ,  with  interest  thereon  at  —  p.  o.  from  the  date  thereof  until  payment : 
see  White  v.  Carmarthen  By.  Co.,  1  H.  &  M.  786. 

Notwithstanding  the  Railways  Regulation  Act,  1844  (7  &  8  V.  c.  85), 
s.  19,  which  imposes  penalties  on  a  co.  for  giving  loan  notes  or  securities, 
the  holders  of  these  bonds  have  a  valid  claim  against  the  assets  of  the  co. 
for  sums  due  on  the  bonds,  so  far  as  the  co.  have  de  facto  had  the  benefit 
of  the  sums  in  respect  of  which  the  bonds  were  given :  Be  Cork  and  Youghal 
By.  Co.,  4  Ch.  748,  sup.  Form  8,  p.  1957  ;  and  so  far  as  the  covenant  is 
given  in  respect  of  a  vahd  debt  actually  due,  as  to  a  contractor  for  works, 
&o. :   White  V.  Carmarthen  By.  Co.,  sup. 

Such  bonds  oaimot,  however,  be  validly  issued  for  the  mere  purpose  of 
raising  money  on  loan :  Chambers  v.  Manchester,  <Ssc.  By.  Co.,  5  B.  &;  8. 
688 ;  Fountaine  v.  Carmarthen  By.  Co.,  5  Eq.  316  ;  Landovmers'  West  of 
England  Drainage  Co.  v.  Ashford,  16  Ch.  D.  411,  437. 
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By  the  Mortgage  Debenture  Acts,  1865, 1870  (28  &  29  V.  o.  78,  as  amended  Mortgage 
by  33  &  34  V.  o.  20),  all  cos.  incorporated  and.  carrying  on  business  under  debenture 
the  Cos.  Act,  1862,  or  under  any  Act  whose  objects  are  the  advancing  of  Acts, 
money  upon  the  securities  therein  defined  (Act,  1865,  s.  3),  and  the  borro\ving 
of  money  on  transferable  mortgage  debentures,  are  authorized,  upon  the 
terms,  and  subject  to  the  provisions  and  restrictions  mentioned  in  the  Acts,  to 
borrow  money  upon  mortgage  debentures,  which  are  to  be  registered  in  the 
Land  Registry  Office,  and  aU  registered  securities  for  the  time  being  of  the  co. 
shall  be  charged  with  payment  of  the  principal,  &c.  payable  in  respect  of  all 
the  outstanding  mortgage  debentures  of  the  Co.,  and  until  discharged  from 
registration  shall  not  be  applicable  for  any  other  purpose  (Act,  1870,  s.  7). 

The  securities  upon  and  in  respect  of  which  mortgage  debentures  may  be 
founded  and  issued  are  defined  by  the  Act,  1870,  s.  4. 

Upon  default  by  the  co.,  after  notice  of  an  intention  to  redeem,  in  pro- 
curing the  discharge  of  the  securities  from  the  mortgage  debentures  issued 
by  them,  the  person  entitled  to  redeem,  who  has  given  notice  of  his  intention 
to  redeem,  may  by  summons  (in  the  Chancery  Division)  obtain  an  order 
for  the  discharge  of  the  security  in  the  register  :   Act,  1870,  ss.  8,  9. 

On  default  of  payment  of  interest  or  principal  money  on  a  mortgage 
debenture,  the  person  entitled  thereto  may  apply  for  and  obtain  the 
appointment  of  a  receiver,  by  petition,  or  by  summons  at  Chambers  (in 
the  Chancery  Division) ;  and  no  such  appUcation  shall  in  any  way  prejudice 
or  affect  the  right  of  any  person  entitled  to  any  such  mortgage  debenture 
to  sue  for  any  such  interest  or  principal :  Act,  1865,  ss.  42  et  seq.  For 
forms,  see  D.  C.  F.  1154  et  seq. 

By  the  Trustee  Act,  1893  (56  &  57  V.  c.  53),  s.  5,  sub-s.  1,  repealing  Investment 
and  substantially  re-enacting  the  Debenture  Stock  Act,  1871  (34  V.  c.  27),  by  trustees 
trustees  having  power  to  invest  in  the  mortgages  or  bonds  of  any  railway  '^  debentiire 
or  of  any  other  description  of  co.,  may,  unless  the  contrary  is  expressed  ^  ° 
in  the  instrument  authorizing  the  investment,  invest  in  the  debenture 
stock  of  a  railway  co.  or  such  other  co.  as  aforesaid.     And  see  p.  1142,  svp. 


Section  VIII. — Equitable  MoRTaAGES. 

1.  Equitable   Mortgage   by   Deposit   of  Deeds — Declaration   and 
Order  for  Conveyance  and  Foreclosure. 

And  it  appearing  that  the  title  deeds  relating  to  the  hereditaments 
and  premises  ia  the  pleadings  [or  summons]  mentioned  [if  so,  and 
the  agreement  dated  &c.  relating  to  or  accompanying  the  same  in 
the  pleadings  [or  summons]  mentioned]  have  been  deposited  by 
the  Deft  in  the  hands  of  the  Pit,  this  Court  [or  the  Judge]  doth 
declare  that  the  Pit  is  entitled  to  be  considered  as  a  mortgagee 
of  the  hereditaments  and  premises  comprised  in  the  said  title 
deeds  [or  referred  to  in  the  said  agreement] ;  And  doth  order  and 
adjudge  the  same  accordingly ;  And  it  is  ordered  that  the  following 
account  be  taken,  namely  : — 1.  An  account  of  what  is  due  to  the  Pit 
under  and  by  virtue  of  the  said  deposit  [or,  if  so,  and  agreement] 
and  for  his  costs  of  this  action  to  be  taxed  by  the  Taxing  Master  ; 
And  this  Court  doth  declare  that  what  shall  be  certified  to  be  due 
to  the  Pit  on  taking  such  account  is  to  be  considered  as  a  charge 
upon  the  said  hereditaments  and  premises  ;   And  it  is  ordered  that 
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upon  the  Deft  paying  to  the  Pit  what  shall  be  certified  to  be  due  to 
him  on  such  account  within  six  months  after  the  date  of  the  Master's 
certificate  at  such  time  and  place  as  shall  be  thereby  appointed  the 
Pit  do  deliver  up,  upon  oath  if  required,  all  deeds  and  writings  in  his 
custody  or  power  relating  to  the  said  hereditaments  and  premises  to 
the  Deft  or  to  whom  he  shall  appoint ;  But  in  default  of  the  Deft 
paying  to  the  Pit  what  shall  be  certified  to  be  due  to  him  as  afore- 
said by  the  time  aforesaid.  This  Court  [or  the  Judge]  doth  declare 
that  the  Pit  will  be  absolutely  entitled  to  all  the  Deft's  estate  and 
interest  iu  the  said  hereditaments  and  premises,  and  to  have  an 
absolute  conveyance  \or  assignment]  thereof ;  And  in  that  case  it 
is  ordered  that  the  Deft  do  convey  [or  assign]  the  said  heredita- 
ments and  premises  to  the  Pit,  or  as  he  shall  direct,  and  do  thence- 
forth stand  absolutely  debarred  and  foreclosed  of  and  from  aU  right, 
title,  interest,  and  equity  of  redemption  of,  in,  and  to  the  said 
hereditaments  and  premises. — Liberty  to  apply. 

If  mortgagee  is  in  possession  add  aoeounts  of  rents  and  profits  and  con- 
sequential directions,  Form  2,  p.  1826. 

The  above  form  is  settled  with  reference  to  Lees  v.  Fisher,  22  Ch.  D. 
283,  C.  A.,  which,  after  being  varied  by  the  Court  of  Appeal,  was  sub- 
mitted to  Sir  George  Jessel,  who  approved  it  as  carrying  out  the  suggestion 
of  Selborne,  L.C.,  but  thought  that  the  form  which  had  been  previously  in 
use,  i.e.,  Newton  v.  Aldous,  sup.,  equally  bound  the  equity.  (Newton  v. 
Aldous  is  said  to  have  been  framed  by  Lord  Eldon.) 

For  form  of  declaration  where  mortgagor  has  become  bankrupt  and  mort- 
gagee has  valued  his  security,  see  Knowles  v.  Dibbs,  37  W.  R.  378,  sup. 
Form  17,  p.  1892. 

For  declaration  that  the  copies  of  court  roUs  and  muniments  of  title  of 
a  copyhold  estate  having  been  deposited  with  the  Pit,  he  was  entitled  to  be 
considered  as  mortgagee  of  that  moiety  of  the  hereditaments  of  which  the 
depositor  was  then  tenant  in  tail,  and  to  which,  by  his  death  without  issue, 
the  Deft  B.  had  become  entitled ;  with  an  account  of  what  was  due  to 
the  Pit  on  his  advances  and  for  his  costs  of  suit,  so  far  as  he  sought  to  charge 
that  moiety,  and  that  upon  payment  by  any  of  the  Defts,  Pit  deUver  up 
the  documents  of  title ;  with  a  declaration  that  in  default  of  payment  Pit 
will  be  entitled  to  the  estate  free  from  the  equity  of  redemption,  and  to  have 
an  absolute  surrender  ;  and  that  Deft  do  surrender  to  Pit,  or  as  he  shall 
direct,  see  Pryce  v.  Bury,  V.-C.  K.,  9  Nov.  1853,  B.  154 ;  2  Drew.  41 ; 
18  Jur.  967  ;  2  W.  R.  216  ;  the  co-Defts,  owners  of  the  other  moiety,  had 
liberty  to  redeem. 

For  form  of  order  absolute,  see  mite,  Form  6,  p.  1918. 

2.  Mortgage  of  Shares   in   Trading   Partnership — Foreclosure — 
Redemption  or  Purchase  by  the  other  Partners. 

Order  that  the  following  &c. : — 1.  An  account  of  what  is  due  to 
the  Pit  under  and  by  virtue  of  the  incumbrance  in  the  pleadings 
mentioned  upon  the  5/64  shares  in  the  S.  Coal  Co.,  assigned  to  R. 
{the  original  mortgagor)  by  the  indenture  dated  &c.  (the  partnership 
deed),  and  for  her  costs  of  this  action,  to  be  taxed  &c.,  and  upon  the 
Deft  F.  paying  to  the  Pit  what  shall  be  certified  to  be  due  under 
and  by  virtue  of  the  said  incumbrance  and  costs  as  aforesaid,  within 
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six  months  after  tlie  Master  shall  have  made  his  certificate,  at  such 
time  and  place  &c.,  It  is  ordered  that  the  Pit  do  assign  to  the  Deft  F., 
or  to  whom  he  shall  direct,  all  her  right  and  interest  in  the  said 
five  shares,  free  and  clear  of  and  from  all  incumbrances  done  by 
her,  or  by  G.  the  testator  in  the  pleadings  named,  or  any  person 
claiming  by,  from,  or  under  her  or  the  said  G.,  and  deliver  up 
all  deeds  &c.  But  in  default  of  the  Deft  F.  paying  unto  the 
Pit  what  shall  be  certified  to  be  due  under  and  by  virtue 
of  the  said  incumbrance,  and  costs  as  aforesaid  by  the  time 
aforesaid,  It  is  ordered  that  the  Deft  F.  do  thenceforth  stand 
absolutely  debarred  and  foreclosed  &c. ;  And  in  case  of  such  fore- 
closure compute  subsequent  interest  and  tax  subsequent  costs ; 
And  it  is  ordered  that  the  Defts  B.,  C,  &c.  (the  other  partners),  or 
any  or  either  of  them,  be  at  liberty  to  pay  unto  the  Pit  what  shall 
be  certified  to  be  due  to  her  under  and  by  virtue  of  the  said  incum- 
brance, and  costs,  together  with  such  subsequent  interest  and  costs 
as  aforesaid,  within  one  month  after  the  Master  shall  have  made  his 
subsequent  certificate,  at  such  time  and  place  &c. ;  And  upon  such 
payment  by  any  or  either  of  the  last-named  Defts,  Direction  for  Pit 
to  assign  &c.  to  such  of  them,  the  Defts  B.,  C,  &c.  as  shall  redeem, 
or  as  he  or  they  shall  appoint ;  But  in  default  of  the  last-named 
Defts,  or  any  of  them,  paying  unto  the  Pit  what  shall  be  certified  to 
be  due  under  and  by  virtue  of  the  said  incumbrance,  and  costs,  and 
subsequent  interest  and  costs  as  aforesaid  by  the  time  aforesaid.  It 
is  ordered  that  the  following  further  accounts  and  inquiry  &c. :  2. 
An  account  of  the  net  proceeds  of  the  said  collieries  belonging  to  the 
S.  Coal  Co.  since  the  filing  of  the  Pit's  bill ;  3.  An  account  of  the 
debts  and  liabilities  of  the  said  co.,  which  the  said  co.  is  now  liable 
to  pay ;  4.  An  inquiry  what  proportion  of  such  debts  and  liabilities, 
as  between  the  Pit  and  the  other  partners,  is  properly  attributable 
to  the  five  shares  so  as  aforesaid  subject  to  the  Pit's  said  incum- 
brance.— Adjourn  &c. — Liberty  to  apply. — Redmayne  v.  Forster, 
M.  R.,  5  June,  1866,  B.  1583  ;  -S.  C,  2  Eq.  467  ;  followed  in  Whetham 
V.  Davey,  30  Ch.  D.  574,  infra,  Form  3. 

As  to  the  rights  of  an  assignee  by  way  of  mortgage  of  a  share  in  a  partner- 
ship, see  the  Partnership  Act,  1890,  s.  31,  post,  p.  2106  ;  and  for  form  of 
order  in  an  action  by  mortgagee  of  share  to  enforce  his  security  on 
dissolution,  see  Form  7,  p.  2102,  post. 

3.  Another  Form — Mortgage  of  Share  in  Partnership — 
Foreclosure  Action. 

Oedee  that  the  following  inquiry  and  account  be  made  and  taken, 
namely :  1.  An  inquiry  of  what  F.  T.'s  share  and  interest  in  the 
assets  of  the  partnership  in  the  pleadings  referred  to  consisted  at  the 
date  of  the  dissolution  of  the  said  partnership ;  2.  An  account  of 
what  is  due  to  the  Pits  under  and  by  virtue  of  their  mortgage  security 
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of  the  —  day  of  — ,  1882,  in  the  pleadings  mentioned. — Adjourn 
further  consideration. — Liberty  to  apply. — Whetham  v.  Davey, 
30  Ch.  D.  574. 


4.  Declaration  of  Equitable  Charge — Sale  on  Default  of  Payment. 

Declare  that  the  Pits  are  entitled,  by  virtue  of  the  deposit  of  title 
deeds  and  the  agreement  relating  to  or  accompanying  the  same  in  the 
pleadings  mentioned,  to  an  equitable  lien  or  charge  upon  the  heredita- 
ments comprised  in  the  deeds,  for  securing  to  the  Pits  the  principal 
sum  of  £ —  and  the  interest  thereon,  and  adjudge  the  same  accord- 
ingly ;  And  order  that  the  following  &c.  :  1.  An  account  of  what  is 
due  to  the  Pits  under  and  by  virtue  of  the  said  deposit  and  agreement, 
and  for  his  costs  of  this  action,  to  be  taxed  by  the  Taxing  Master  ; 
And,  upon  the  Deft  paying  to  the  Pits  what  shall  be  certified  to  be 
due  on  taking  the  said  account  within  one  month  after  the  date  of 
the  Master's  certificate,  at  such  time  and  place  as  shall  be  thereby 
appointed,  it  is  ordered  that  the  Pits  do  deliver  (upon  oath  if  required) 
all  deeds  &o.  ;  but  in  default  of  the  Deft  paying  unto  the  Pits  what 
shall  be  certified  to  be  due  as  aforesaid  by  the  time  aforesaid.  It  is 
ordered  that  the  said  hereditaments,  or  a  sufficient  part  thereof,  be 
sold  with  the  approbation  of  the  Judge  ;  And  it  is  ordered  that  the 
money  to  arise  by  such  sale  be  lodged  in  Court  to  the  credit  &c.,  and 
be  applied  in  payment  of  what  shall  be  certified  to  be  due  to 
the  Pits  as  aforesaid,  and  subsequent  costs. — Liberty  to  apply 
in  Chambers  in  reference  to  the  purchase-money,  and  generally. — 
See  Woofr.  Barron,  L.  J.  James  for  V.-G.  W.,  25  March,  1873,  B. 
819 ;  S.  C,  1873,  W.  N.  71. 

In  this  case  the  deposit  of  deeds  was  accompanied  by  an  agreement  to 
execute  a  legal  mortgage  with  the  usual  power  of  sale,  which  was  held,  in 
the  events  that  had  happened,  to  amount  to  an  immediate  power  of  sale 
in  favour  of  the  Pits.  The  more  usual  form  of  declaration  is,  however,  that 
given  in  Form  1,  p.  1973. 

5.  Sale  on  result  of  Certificate. 

It  appearing  that  the  title  deeds  and  policy  of  assurance  and  the 
equitable  mortgage,  dated  &c.,  relating  to  the  hereditaments,  moneys 
and  premises  comprised  in  such  deeds  and  policy  of  assurance  and 
equitable  mortgage,  have  been  deposited  by  the  Deft  in  the  hands 
of  the  Pit,  this  Court  doth  declare  that  the  Pit  is  to  be  considered 
as  a  mortgagee  of  the  said  hereditaments,  moneys  and  premises,  and 
doth  order  and  adjudge  the  same  accordiagiy ;  And  it  is  ordered 
that  the  following  &c. :  1.  An  account  of  what  is  due  to  the  Pit  under 
and  by  virtue  of  the  said  deposit  and  equitable  mortgage ;  And  if 
it  shall  appear  that  anything  is  due  to  the  Pit  on  taking  such  account, 
it  is  ordered  that  the  said  hereditaments,  or  a  sufficient  part  thereof, 
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and  also  the  said  policy  &c.,  be  sold  with  the  approbation  of  the 
Judge ;  And  it  is  ordered  that  the  following  further  account  and 
inquiries  be  taken  &c.  :  2.  An  inquiry  what  incumbrances  other 
than  the  Pit's  affect  the  hereditaments  &c.  comprised  in  the  Pit's 
equitable  mortgage,  or  any  and  what  part  thereof ;  3.  An  account  of 
what  is  due  to  such  other  incumbrancers  &c. ;  4.  An  inquiry  as  to 
priorities. — Purchase-moneys  to  be  paid  into  Court,  and  applied  in 
payment  of  incumbrances  according  to  priorities. — Order  to  be 
without  prejudice  to  the  right  of  the  Pit  to  enforce  payment  of  the 
balance  in  this  action,  in  case  it  shall  appear  that  the  money  to 
arise  by  such  sale  shall  not  be  sufficient  to  pay  the  Pit  the  amount 
found  due  to  him  and  the  costs  of  this  action. — Wade  v.  Wilson, 
Fry,  J.,  8  Dec.  1882,  B.  1969  ;  S.  C,  22  Ch.  D.  235. 

6.   Payment  by  Instalments — Declaration  of  Charge — Transfer  of 
Judgment — Indemnity. 

Dismiss  counter-claim  with  the  costs,  to  be  taxed  &c. ;  And 
Declare  that  the  moneys  due  from  the  Deft  R.  L.  to  the  Pits  are 
payable  by  the  instalments  and  in  manner  provided  by  the  pro- 
missory note  dated  &c.,  in  the  pleadings  mentioned  ;  And  the  Pits 
by  their  counsel  not  asking  that  the  interest  already  accrued  due 
upon  the  said  promissory  note  should  be  computed  at  any  greater 
rate  than  £10  p.  c.  It  is  ordered  that  the  following  &c. :  1.  An 
account  of  what  is  due  to  the  Pits  for  principal  moneys  and  interest 
upon  the  said  promissory  note  down  to  the  date  of  the  Master's 
certificate  to  be  made  pursuant  to  this  judgment,  and  for  their  costs 
of  this  action,  to  be  taxed  &c.,  including  the  costs  of  the  said  counter- 
claim ;  And  it  is  ordered  that  the  Deft  R.  L.,  do  within  fourteen 
days  after  the  date  of  the  Master's  certificate,  pay  to  the  Pits 
the  amount  which  shall  be  certified  to  be  due  to  them  for  such 
principal,  interest,  and  costs  as  aforesaid ;  And  the  Pits  are  to 
be  at  liberty  to  apply  in  Chambers  as  to  the  payment  of  any  prin- 
cipal moneys  and  interest  hereafter  to  become  payable  upon  the  said 
promissory  note  as  they  may  be  advised  ;  And  this  Court  doth 
declare  that  the  Pits  are  entitled  to  a  charge  upon  the  property  at 
H.  H.  in  the  pleadings  mentioned,  and  the  interest  of  the  Deft  R.  L. 
in  the  property  at  W.  H.  in  the  pleadings  mentioned,  as  well  for  the 
principal  moneys,  interest,  and  costs  hereinbefore  ordered  to  be  paid 
to  them  by  the  Deft  R.  L.  as  for  all  principal  moneys  and  interest 
hereafter  to  become  payable  to  them  in  respect  of  the  said  pro- 
missory note,  and  any  of  the  parties  are  to  be  at  liberty  to  make  such 
application  in  Chambers  as  to  giving  effect  to  the  said  charge,  by 
sale,  foreclosure,  or  otherwise,  as  they  may  be  advised ;  And  it  is 
ordered  that  in  the  event  of  the  Deft  J.  H.  paying  to  the  Pits  the 
whole  of  the  principal  moneys  and  interest,  and  costs  secured  to  the 
Pits  by  the  aforesaid  charge,  the  Pits  do  transfer  to  the  Deft  J.  H. 
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the  benefit  of  tte  said  charge  and  the  benefit  of  this  judgment; 
And  the  Deft  J.  H.  is  to  be  at  liberty  to  enforce  this  judgment  in  the 
names  of  the  Pits  upon  indemnifying  them  sufficiently  against  any 
costs  and  expenses  thereby  incurred,  the  amount  and  nature  of  such 
indemnity  to  be  settled  by  the  Judge  in  case  the  parties  difier  ;  And 
the  Deft  J.  H.  is  to  be  at  liberty  to  apply  in  Chambers  for  a  sale  of 
the  said  property  at  H.  H. ;  And  any  of  the  parties  are  to  be  at 
liberty  to  apply  generally  as  they  may  be  advised. — See  Greenough 
V.  Littler,  Fry,  J.,  16  March,  1880,  B.  721 ;   15  Ch.  D.  93. 


7.  Mortgage  of  Stock  Certificates  by  Deposit — Order  to  Transfer — 
Sale  in  Default  of  Payment. 

It  appearing  that  the  four  certificates,  respectively  dated  &c. 
under  the  seal  of  the  Deft  co.,  of  the  title  of  the  Deft  M.  to  four 
several  sums  of  £ —  each,  making  together  £ — ,  perpetual  debenture 
stock  numbered  &c.  in  the  Deft  co.  in  the  pleadings  mentioned  have 
been  deposited  in  the  hands  of  the  Pit  by  the  Deft  S. ;  Declare  that 
the  Pit  is  entitled  to  be  considered  as  a  mortgagee  of  the  stock 
therein  comprised,  and  order  and  adjudge  the  same  accordingly; 
And  it  is  ordered  that  the  Deft  M.,  and  the  Deft  co.  do  and  concur 
in  all  acts  which  may  be  necessary  to  complete  the  transfer  of  the  said 
stock  by  the  Deft  M.  to  the  Pit ;  And  it  is  ordered  that  the  following 
&c. :  1.  An  account  of  what  is  due  to  the  Pit  under  and  by  virtue  of 
the  said  deposit,  and  for  his  costs  of  this  action,  to  be  taxed  &c. ; 
And  Declare  that  what  shall  be  certified  to  be  due  on  taking 
such  account  is  to  be  considered  as  a  charge  upon  the  said  stock ; 
And  upon  the  Defts  S.  and  M.,  or  either  of  them,  paying  to  the 
Pit  what  shall  be  certified  to  be  due  to  him  as  aforesaid  within 
six  months  after  the  date  of  the  Master's  certificate,  at  such 
time  &e..  It  is  ordered  that  the  Pit  do  re-transfer  the  said 
stock  to  the  Deft  M.  or  to  whom  he  shall  appoint ;  And 
in  default  of  the  said  Defts  paying  to  the  Pit  what  shall  be 
certified  to  be  due  to  him  as  aforesaid  by  the  time  aforesaid, 
it  is  ordered  that  the  said  stock  be  sold  by  the  Pit ;  And  the  Pit 
is  to  be  at  liberty,  out  of  the  money  to  arise  by  such  sale  and  any 
dividends  to  accrue  on  the  said  stock,  to  retain  what  shall  be  cer- 
tified to  be  due  to  him  as  aforesaid,  together  with  subsequent  interest 
to  be  certified  by  the  Taxing  Master,  and  his  subsequent  costs  of  this 
action,  to  be  taxed  &c. ;  And  it  is  ordered  that  the  Pit  do  within 
fourteen  days  from  the  date  of  the  Taxing  Master's  certificate,  pay 
to  the  Deft  M.  the  residue,  if  any,  of  the  money  to  arise  by  such  sale, 
and  of  the  said  dividends  (the  amount  thereof,  if  required  by  the 
Defts  S.  and  M.,  or  either  of  them,  to  be  verified  by  affidavit  or 
statutory  declaration). — Liberty  to  apply. — See  Smithers  v.  S., 
M.  E.,  25  Jan.  1875,  B.  51. 
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8.  Sale  at  Suit  of  Equitable  Mortgagee  by  Deposit  of  Railway 

Debentures. 

Order  that  the  following  &o. :  1.  An  account  of  what  is  due  to 
the  Pit  under  and  by  virtue  of  the  deposit  of  twenty-one  bonds  of 
the  Canada,  &c.,  Railway  Co.  in  the  pleadings  mentioned,  and  for  his 
costs  of  this  action,  such  costs  to  be  taxed  &c. ;  And  it  is  ordered 
that  the  said  twenty-one  bonds  be  forthwith  sold  by  public  auction, 
with  the  approbation  of  the  Judge  ;  And  it  is  ordered  that  the  Pit 
be  at  liberty  to  bid  at  such  sale ;  And  it  is  ordered  that  the  money 
to  arise  by  such  sale  be  lodged  in  Court  to  the  credit  of  &c.,  and  be 
applied  towards  payment  of  what  shall  be  certified  to  be  due  to  the 
Pit  as  aforesaid. — Liberty  to  apply. — See  Carter  v.  Wake,  M.  E.,  12 
Feb.  1877,  A.  392  ;  4  Ch.  D.  605. 

9.  Order  for  Sale  only  where  Right  to  a  legal  Mortgage  is  excluded 

by  Terms  of  the  Agreement. 

Order  that  the  decree  dated  3rd  August,  1868,  be  varied,  and  as 
varied  be  as  follows  : — 1.  An  inquiry  what  is  due  upon  the  security 
of  the  real  and  leasehold  estates  and  other  the  property  described 
in  the  schedule  to  the  Master's  certificate  made  in  the  suit  of  T.  v. 
Tennant,  dated  28th  March,  1863,  and  to  whom  and  under  what 
circumstances  the  several  incumbrances  afiecting  the  same  were 
created  and  what  are  the  priorities,  and  in  making  the  said  inquiry  any 
of  the  proceedings  in  the  said  suit  of  T.  v.  Tennant  may  be  adopted  ; 
And  it  is  ordered  that  the  real  and  leasehold  estates  and  other  the 
property  described  in  the  schedule  to  the  Master's  said  certificate 
be  sold  with  the  approbation  of  the  Judge  free  from  all  incum- 
brances, except  the  mortgage  debt  of  Messrs.  C.  &  Co.  in  the  Pit's 
bill  mentioned ;  And  it  is  ordered  that  the  money  to  arise  by  such 
sale  be  lodged  in  Court  to  the  credit  of  &c. — Adjourn  further  con- 
sideration.— Liberty  to  apply. — Tennant  v.  Trenchard,  L.  C,  28 
Jan.  1869,  B.  349 ;   4  Ch.  537. 

10.  Equitable  Mortgage — Sale  instead  of  Foreclosure — Conduct  of 
Sale  to  Mortgagors — Conveyancing  and  Law  of  Property  Act, 
1881,  s.  25. 

Recital  of  deposit  of  title  deeds. — Declaration  that  Pit  is  a  mort- 
gagee.— And  order  for  account  {following  Form  1,  ante,  p.  1973,  down  to 
words  "  Taxing  Master"). — (And  this  Court  or  the  Judge  being  satisfied 
by  the  evidence  aforesaid  that  all  parties  interested  in  the  heredita- 
ments to  be  sold  are  before  the  Court  or  are  bound  by  this  order), 
It  is  ordered  that  the  said  hereditaments  be  forthwith  sold  out  of 
Court ;  subject  to  a  reserve  price  and  the  auctioneer's  remuneration 
being  fixed  by  the  Judge  in  Chambers,  and  the  conduct  of  the  said 
sale  is  to  be  committed  to  the  Defts  {mortgagors) ;  And  it  is  ordered 
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that  the  Defts  do  within  ten  days  after  the  receipt  of  the  purchase- 
money  for  the  said  hereditaments  (the  amount  and  date  of  receipt 
to  be  verified  by  affidavit),  lodge  the  same  in  Court  as  directed  in 
the  schedule  hereto,  and  the  said  purchase-money  is  hereafter  to 
be  applied  in  payment  of  what  shall  be  certified  to  be  due  to  the 
Pit  as  aforesaid. — Liberty  to  apply. — [Add  Lodgment  Schedule.] — See 
Dmies  v.  Wright,  Pearson,  J.,  13  March,  1886,  A.  722  ;  32  Ch.  D.  220. 


NOTES. 


EQUITABLE  MOETGAGBS. 


Puisne 
mortgage. 


Agreement  to 
execute  a 
mortgage. 

Agreement  to 
deposit  title 
deeds. 


Deposit  of 
title  deeds. 


An  equitable  mortgage  may  be  created : — 

(a.)  By  actual  mortgage  of  the  equity  of  redemption  subject  to  a  prior 
legal  mortgage.  For  convenience  of  distinction  mortgages  of  this  descrip- 
tion are,  in  practice,  usually  referred  to  as  "  second,"  "  third,"  &c.  mort- 
gages, as  the  case  may  be,  or  generioally  as  "  puisne  "  mortgages.  A 
second  or  subsequent  mortgage,  however,  is  not  necessarily  equitable,  as, 
e.g.,  if  it  passes  a  legal  estate  previously  left  outstanding. 

(6.)  By  a  written  agreement  to  execute  a  mortgage  (see  Digjiton  v. 
Withers,  31  Beav.  423  ;  Eyre  v.  M'Dowell,  9  H.  L.  C.  619),  of  which  specific 
performance  may  be  enforced :  Hermann  v.  Hodges,  16  Eq.  18 ;  Ashton 
V.  Oorrigan,  13  Eq.  76. 

(c.)  By  a  written  agreement  to  deposit  title  deeds,  e.g.,  a,  lease  when 
granted :  Exp.  Orrett,  3  Mont.  &  A.  153 ;  or  by  a  written  direction  or 
consent  that  the  deeds  be  retained  as  a  security  :  Fenwioh  v.  Potts,  8  D.  M. 
&  G.  506  ;  and  see  Lloyd  v.  Attwood,  3  D.  &  J.  614 ;  but  not  by  mere  parol 
agreement :  see  Exp.  Ooombe,  4  Madd.  249  ;  and  cases  cited,  2  L.  C.  Eq. 
7th  ed.  76  ;  Exp.  Broderick,  Be  Beetham,  18  Q.  B.  D.  766,  C.  A. ;  in  the 
absence  of  part  performance  to  take  the  case  out  of  the  Statute  of  Frauds : 
S.  G. ;  Daw  v.  Terrell,  33  B.  218  ;  secus,  as  to  personalty :  Parish  v.  Poole, 
53  L.  T.  35. 

(d.)  By  a  deposit  of  title  deeds,  or  material  evidence  of  title,  with  intent 
to  pledge  the  property :  Russel  y.B.,1  Bro.  C.  C.  269  ;  2  L.  C.  Eq.  7th  ed. 
76  ;  Edge  v.  Worthington,  1  Cox,  211 ;  or  (semhle)  in  furtherance  of  an 
intent  to  give  to  the  lender :  Be  McMahon,  M.  v.  M.,  55  L.  T.  763  ;  with 
or  even  without  a  memorandum  or  written  agreement  to  give  a  mortgage : 
Exp,  Wright,  19  Ves.  258  ;  Exp.  Mountfort,  14  Ves.  606. 

If,  however,  the  deposit  of  deeds  as  a  security  for  a  debt  be  accompanied 
by  a  written  document  or  memorandum,  the  terms  of  that  document  must 
be  referred  to  in  order  to  ascertain,  control,  or  Hmit  the  exact  nature  of  the 
charge  :  Shaw  v.  Foster,  L.  R.  5  H.  L.  321,  340 ;  Burton  v.  Gray,  8  Ch.  932, 
Sporle  V.  Whayman,  20  Beav.  607  ;  and  parol  evidence  is  not  admissible  to 
contradict  it :  Exp.  Coomhe,  17  Ves.  369. 

But  evidence  may  be  given  of  a  subsequent  parol  agreement  to  alter  the 
original  agreement :  Exp.  Kensington,  2  V.  &  B.  79  ;  Ede  v.  Knowles, 
2  y.  &  C.  C.  172  ;  and  the  security  thereby  created  may  be  made  to  extend 
to  all  further  advances,  either  by  a  parol  agreement  at  the  time  or  by  a 
similar  agreement  when  the  further  advances  are  made :  Exp.  Langston, 
17  Ves.  227  ;  Exp.  Whitbread,  19  Ves.  209  ;  Pish.  ss.  32,  36  ;  Miller,  Eq. 
Mort.  11,  &o.  ;  Spenoe,  vol.  ii.  pp.  777,  781. 

If  deeds  be  delivered  to  enable  a  legal  mortgage  for  securing  an  existing 
debt  to  be  prepared,  there  is  an  equitable  mortgage  until  the  legal  mort- 
gage is  completed ;  secus,  if  to  secure  a  fresh  loan  yet  to  be  made  :  Keys  v. 
Williams,  3  Y.  &  C.  55 ;  Exp.  Bruce,  1  Rose,  374 ;  Hockley  v.  Bantoch, 
1  Russ.  144  ;  and  see  cases  cited,  2  L.  C.  Eq.  7th  ed.  76. 

An  equitable  mortgage  to  bankers  for  past  as  well  as  future  advances  may 
be  created  by  letter  and  memorandum,  without  fresh  delivery  of  deeds 
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which  were  originally  deposited  with  them  for  safety :    Exp.  Farley,  1 
M.  D.  &  De  G.  683. 

A  deposit  of  deeds  implies  a  mortgage  of  all  the  property  comprised 
therein  :  Ashton  v.  Dalton,  2  Coll.  565  ;  and  though  the  documents  actually 
deposited  were  not  all  specified  in  the  memorandum,  the  whole  have  been 
held  to  be  included  in  the  security  :   Ferris  v.  Mullins,  2  Sm.  &  G.  378. 

A  valid  equitable  mortgage  may  be  created,  though  a  portion  only  of  the 
deeds  necessary  to  prove  the  title  be  deposited,  provided  the  deposit  was 
made  for  the  purpose  of  creating  a  mortgage :  Lacon  v.  Allen,  3  Drew.  579  ; 
Daw  V.  Terrdl,  33  Beav.  218  ;  Exp.  Wetherell,  11  Ves.  400  ;  and  that  the 
deposit  of  early  deeds,  accompanied  by  a  letter  stating  that  they  were  all 
the  material  deeds  relating  to  the  property,  gave  an  equitable  charge, 
which  was  not  postponed  to  a  subsequent  charge  created  by  deposit, 
without  notice  of  such  prior  charge  of  later  deeds,  see  Dixon  v.  MucklesUm, 
8  Ch.  155  ;  Roberts  v.  Croft,  2  D.  &  J.  1 ;  24  Beav.  223. 

Possession  of  the  title  deeds  of  another  raises  a  primd  facie  presumption  Presumption 
that  they  are  held  as  a  security  for  an  advance,  so  as  to  give  the  holder  the  raised  by 
right  as  an  equitable  mortgagee  to  a  receiver  :  Bodger  v.  B.,  11  W.  R.  160  ;  possession  o£ 
and  see  Fish.  Mort.  p.  425  ;  Russel  v.  R.,  2  L.  C.  Eq.  76.  deeds. 

But  the  unexplained  possession  by  a  creditor  of  title  deeds,  without  any 
evidence  to  connect  them  with  a  debt  long  antecedent,  is  not  sufficient  to 
support  an  equitable  mortgage :  Chapman  v.  C,  13  Beav.  308  ;  Dixon  v. 
Muckleston,  8  Ch.  155 ;  secits,  where  possession  is  explained  by  reason  of 
an  uncompleted  intention  on  the  part  of  the  debtor  to  make  a  gift :  Re 
IIcMahon,  M.  v.  M.,  55  L.  T.  763. 

So  also  the  mere  possession,  by  a  mortgagee  of  freeholds,  of  the  deeds 
relating  to  leaseholds  belonging  to  the  same  owner,  did  not  extend  the 
operation  of  the  mortgage  deed,  nor  give  any  lien  on  the  leaseholds  for  the 
money  advanced  :    Wardle  v.  Oakley,  36  Beav.  27. 

A  solr  having  paid  for  his  cUent  a  debt  secured  by  deposit  and  taken  the 
deeds,  was  held  to  have  received  them  not  as  soh  (so  as  to  give  him  a  lien 
for  his  costs),  but  as  equitable  mortgagee  by  transfer :  Vaughan  v.  Vander- 
stegen  (Annesley's  case),  2  Drew.  409. 

If  deeds  be  deposited  mth  a  partnership,  the  security  will  not  prima  facie 
cover  advances  made  after  a  change  in  the  members  of  the  partnership, 
though  on  parol  proof  of  a  contrary  intention  a  redelivery  of  deeds  to  the 
new  firm  will  be  presumed :  Exp.  Kensington,  2  V.  &  B.  79  ;  Exp.  Nettle- 
ship,  2  M.  D.  &  De  G.  124. 

If  shares  belonging  to  a  partner  are  deposited  with  a  bank  to  secure  his 
separate  account,  they  do  not,  on  becoming  afterwards  the  property  of  the 
firm,  give  the  bank  any  lien  upon  them  for  a  debt  of  the  partnership : 
The  City  Bank  case,  3  D.  F.  &  J.  629. 

By  the  Land  Transfer  Act,  1897  (60  &  61  V.  c.  65),  s.  8  (last  clause),  "  the  Registered 
registered  proprietor  of  any  freehold  or  leasehold  land  or  of  a  charge  may,  charges, 
subject  to  any  registered  estates,  charges,  or  rights,  create  a  lien  on  the  land 
or  charge  by  deposit  of  the  land  certificate  or  office  copy  of  registered  lease, 
or  certificate  of  charge ;  and  such  lien  shall,  subject  as  aforesaid,  be 
equivalent  to  a  lien  created  by  the  deposit  of  title  deeds  or  of  a  mortgage 
deed  of  unregistered  land  by  an  owner  entitled  in  fee  simple,  or  for  the  term 
or  interest  created  by  the  lease  for  his  own  benefit,  or  by  a  mortgagee 
beneficially  entitled  to  the  mortgage."  As  to  the  effect  of  this  enactment 
(which  is  substituted  for  the  repealed  sect.  81  of  the  Land  Transfer  Act, 
1875  (38  &  39  V.  c.  87)),  see  Brickdale,  320,  321. 

A  legal  mortgagee  may  make  an  equitable  sub-mortgage  by  deposit,  and  gub. 
an  equitable  mortgage  by  deposit  may  be  sub-mortgaged  by  re-deposit  or  mortgages, 
transfer  of  the  deeds  without  depositing  the  memorandum  given  on  the 
original  deposit :  Exp.  Smith,  Re  Hildyard,  2  M.  D.  &  De  G.  587  ;  but  the 
transferee  or  derivative  mortgagee  must  deliver  the  deeds  to  the  original 
mortgagor  on  being  paid  all  that  is  actually  due  on  the  original  deposit  or 
mortgage,  although  a  larger  sum  be  due  on  the  second  security :    sea 
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Interest. 


Stamp  Act. 
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Real  Estate 
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transfer. 


Mortgagee  of 
share  in 
partnership. 


Matthews  v.  Wallmjn,  4  Ves.  118  ;  Exp.  Tvffnell,  4  D.  &  C.  29  ;  Turner  v. 
Smith,  [1901]  1  Ch.  213. 

As  to  the  necessity  of  registering  an  equitable  mortgage  by  deposit  when 
accompanied  by  a  memorandum  of  charge,  see  Sect.  XV.,  "Pbiobity,"  inf. 
p.  2039. 

A  debt  secured  by  equitable  mortgage  will  (in  the  absence  of  evidence  to 
the  contrary)  bear  interest  at  4  p.  o. :  Kerr's  Policy,  8  Eq.  331 ;  Lippard 
V.  BicJeetts,  14  Eq.  291 ;  Be  Drax,  [1903]  1  Ch.  781,  C.  A. 

A  memorandum  that  on  a  certain  day  deeds  were  deposited  to  secure  the 
repayment  of  advances  with  interest  is  not  an  agreement  for  making  a 
mortgage  requiring  a  stamp  wthin  the  Stamp  Acts  ( 13  &  14  V.  c.  97,  sched. ; 
33  &  34  V.  c.  97,  s.  105 ;  54  &  55  V.  o.  39,  s.  86) :  Meek  v.  Baylies,  31 
L.  J.  Ch.  448. 

An  equitable  deposit  with  memorandum  of  charge  by  the  heir  or  devisee 
will  pro  ianto  defeat  the  right  of  creditors  of  the  ancestor  or  testator  against 
the  estate  as  assets  under  3  &  4  W.  IV.  o.  104 :  British  Mutval  Co.  v. 
Smart,  10  Ch.  567  (overruling  Carter  v.  Sanders,  2  Drew.  248) ;  Be  Atkinson 
[1908]  2  Ch.  307,  C.  A.  See  now  Land  Transfer  Act,  1897  (60  &  61  V.  o. 
65),  s.  2,  sub-s.  3  ;  Brickdale,  276. 

Equitable  mortgages  by  deposit  of  deeds  with  a  memorandum  are 
within  the  operation  of  the  Eeal  Estate  Charges  Act,  1854  (17  &  18  V.  c. 
113) :  Colehy  v.  C,  2  Eq.  803  ;  Pembrooke  v.  Friend,  IJ.  &  H.  132  ;  and 
the  absence  of  a  memorandum  does  not  take  an  equitable  mortgage  by 
deposit  out  of  the  operation  of  the  Act :  Davis  v.  D.,  24  W.  B.  962  ;  and 
see  the  Real  Estate  Charges  Act,  1877  (40  &  41  V.  c.  34),  sup.  p.  1478  ; 
but  the  Act  does  not  apply  to  the  case  of  a  charge  created  by  one  partner 
on  his  separate  real  estate  to  secure  a  partnership  debt,  when  at  the  time 
of  his  death  the  partnership  assets  are  sufficient  to  answer  the  partnership 
debts :  Be  Bitson,  B.  v.  B.,  [1899]  1  Ch.  128,  C.  A.,  affirming  [1898]  1 
Ch.  667. 

An  equitable  mortgagee,  by  deposit  of  a  deed,  is  not  a  pawnee  of  the 
title  deed :  Be  Bichardson,  Shilliio  v.  Hobson,  30  Ch.  D.  396,  C.  A. ;  and 
caimot  transfer  his  interest  to  another  by  a  parol  voluntary  gift  accompanied 
by  delivery  of  the  deed :  S.  C.  ;  Be  Hancock,  Berry  v.  H.,  36  W.  R.  710  ; 
59  L.  T.  197  ;  57  L.  J.  Ch.  793. 

As  to  the  right  of  the  mortgagee  of  a  share  in  a  partnership,  and  that  his 
mortgagor  cannot  on  dissolution  sell  his  interest  to  his  co-partner  mthout 
the  mortgagee's  consent,  see  Watts  v.  Driscoll,  [1901]  1  Ch.  274,  C.  A. ; 
inf.  p.  2107. 


REMEDIES   OF  EQUITABLE  MORTGAGEE. 

Foreclosure  -^'^  equitable  mortgagee  has  the  same  right  as  a  legal  mortgagee  of 

and  sale.  bringing  an  action  to  realize  his  security,  and  all  the  remedies  incident  to  a 

legal  mortgage :  see  Carter  v.  Wake,  4  Ch.  D.  606,  606,  Form  8,  p.  1979  ; 
and  the  judgment,  as  in  Form  1,  sup.  p.  1973,  will  declare  him  entitled  to  be 
considered  as  mortgagee  of  the  premises  to  an  account,  &c.,  payment,  and 
in  default  that  he  is  entitled  to  the  premises  free  of  all  equity  of  redemption, 
and  to  an  absolute  conveyance  from  the  mortgagor  as  a  trustee  of  the  legal 
estate  for  him  (or,  in  the  ease  of  copyholds,  to  an  absolute  surrender :  see 
Pryce  v.  Bury,  sup.  p.  1974),  which  will  be  directed  accordingly :  see 
Marshall  v.  Shrewsbury,  10  Ch.  250,  254. 

If  the  decree  be  for  a  conveyance,  it  may  direct  possession  to  be  given : 
Price  V.  Carver,  3  My.  &  C.  164. 

The  conveyance  is  a  "conveyance  on  sale  "  within  the  meaning  of  sect.  54 
of  the  Stamp  Act,  1891,  and  is  chargeable  with  ad  valorem  duty  :  Huntington 
V.  Commrs  of  Inland  Bevenuc,  [1896]  1  Q.  B.  422. 

Considerable  doubt  having  arisen  whether  the  remedy  of  a  mortgagee  by 
deposit  of  deeds  with  or  Avithout  a  memorandum  was  confined  to  sale  or 
extended  to  foreclosure,  it  is  now  settled  that  the  remedy  by  foreclosure 
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is  available :  James  v.  J.,  16  Eq.  153  ;  21  W.  R.  522  (aud  authorities  there 
collected) ;  Backhouse  v.  Charlton,  8  Oh.  D.  444  ;  Samhle  v.  Wilson,  5  N.  K. 
395;  Yorfc  f/nion.  Biigf  Co.  V.  ^riZe^/,  II  Oil.  D.  205  ;  and  under  the  Convey- 
ancing Act,  1881,  s.  25,  V.  sup.  p.  1845,  an  equitable  mortgagee  by  deposit 
has  obtained  an  order  for  sale  in  lieu  of  foreclosure,  though  there  was  no 
memorandum  of  charge  and  no  agreement  by  the  mortgagor  to  execute  a 
legal  mortgage :  Oldham  v.  Stringer,  51  L.  T.  895  ;  33  W.  R.  251  ;  and 
where  share  certificates  are  deposited  as  security,  an  agreement  to  transfer 
being  implied,  the  remedy  by  foreclosure  is  available :  Harrold  v.  Plenty, 
[1901]  2  Oh.  314  ;  aud  see  Fish.  Mort.  §  2012. 

Under  the  power  given  by  the  Chancery  Procedure  Act,  1852  (15  &  10 
V.  0.  86),  s.  48,  the  Court  directed  a  sale  instead  of  a  foreclosure,  where  the 
deposit  of  deeds  was  accompanied  by  an  agreement  to  execute  a  legal 
mortgage  with  a  power  of  sale,  as  in  the  case  of  an  actual  legal  mortgage  : 
Woof  V.  Barron,  1873,  W.  N.  71,  Form  4,  p.  1976  (decided  within  a  fort- 
night after  James  v.  J.,  by  the  same  Judge,  L.  J.  James) ;  Hards  v.  King, 
M.  R.,  9  Dec.  1873,  Reg.  Min.  123. 

The  conduct  of  the  sale  will  generally  be  given  to  the  mortgagee  where  Conduct 
the  security  is  insufficient,  but  the  Court  has  full  discretion  in  the  matter,  of  sale, 
and  also  as  to  the  costs  of  the  trustee  in  bankruptcy :  Be  Jordan,  Exp. 
Harrison,  13  Q.  B.  D.  228  ;  and  in  a  proper  case  an  interim  injunction  may 
be  granted  ex  parte  to  restrain  any  dealing  with  the  legal  estate  :  London 
and  County  Bkg.  Co.  v.  Lewis,  21  Ch.  D.  490,  C.  A. ;  Spiller  v.  8.,  3  Sw. 
556. 

It  has  been  held  that  by  vu-tue  of  sect.  15  of  Lord  Cranworth's  Act  (23  &  Legal  estate. 
24  V.  c.  145),  an  equitable  mortgagee  in  fee  by  deed  made  before  1882  can 
sell  and  convey  the  legal  estate  if  it  was  in  the  mortgagor  at  the  date  of  the 
mortgage :  see  Be  Solomon  and  Meagher,  40  Ch.  D.  508  ;  Hiatt  v.  Hillman, 
19  W.  R.  694  ;  25  L.  T.  55  (but  see  Hood  &  Challis,  91) ;  secus,  under  the 
Conveyancing  Act,  1881,  ss.  19,  21,  as  the  latter  section  only  empowers  the 
mortgagee  to  convey  for  such  estate  and  interest  as  is  the  subject  of  the 
mortgage :  Be  Hodson  and  Howe,  35  Ch.  D.  668,  C.  A. 

In  the  case  of  a  pledge  of  personal  chattels,  the  remedy  is  by  order  for  Where 
sale  only :   Carter  v.  Wake,  4  Ch.  D.  605,  Form  8,  sup.  p.  1979  ;   and  see  remedy  ia 
France  v.  Clark,  26  Ch.  D.  257,  C.  A. ;  Fraser  v.  Byas,  1895,  W.  N.  131.      ^^^  °"^y- 

So  also,  where  the  equitable  security  is  only  a  charge  or  lien  upon  the 
estate  without  any  right  to  call  for  a  complete  legal  security :  Fish.  Mort. 
s.  1004  ;  or  the  right  to  a  legal  mortgage  is  excluded  by  the  terms  of  the 
agreement :  Tennant  v.  Trenchard,  4  Ch.  537,  Form  9,  snp.  p.  1979  ; 
Sporle  V.  Whayman,  20  Beav.  607  ;  but  where  railway  shares  are  trans- 
ferred to  the  lender  by  way  of  security  with  a  power  of  sale,  the  remedy  is 
foreclosure :   General  Credit  Co.  v.  Glegg,  22  Ch.  D.  549,  C.  A. 

An  equitable  mortgagee  may  obtain  a  receiver :   Curling  v.  M.  Towns-  Receiver. 
hend,  19  Ves.  633  ;  Exp.  Alexander,  2  G.  &  J.  277  ;   Shackel  v.  D.  Marl- 
borough, 4  Mad.  463  ;  Bodger  v.  B.,  11  W.  R.  160  ;  and  see  "  Receivers," 
Vol.  I.    sup.  p.   749 ;   but  not  after  foreclosure  absolute,  though   the 
conveyance  remains  to  be  settled :    Wills  v.  Luff,  38  Ch.  D.  197. 

Where  shares  in  a  co.  are  charged  as  security  for  a  simple  contract  debt.  Shares. 
though  the  personal  remedy  for  the  debt  may  be  barred  by  statute,  the 
security  may  be  enforced  by  foreclosure  or  sale :    London  and  Midland 
Bank  v.  Mitchell,  [1899]  2  Ch.  161. 

A  person  with  whom  a  lease  has  been  deposited  as  a  seom'ity  for  a  debt  is  Leaseholds, 
not  liable  for  the  rent  and  covenants  ;  he  may  file  a  bill  for  foreclosure,  and 
to  have  the  lease  assigned  to  him,  or  for  a  sale :  Moores  v.  Choat,  8  Sim. 
508,  523  ;  but  the  lessor  cannot  compel  him  to  take  a  legal  assignment, 
and  render  himseK  liable  on  the  covenants,  though  he  be  in  possession  and 
have  pa  d  rent :  Moore  v.  Greg,  2  Ph.  717  ;  Walters  v.  N.  Coal  Co.,  5  D.  M. 
&  G.  629  ;  Cox  v.  Bishop,  8  D.  M.  &  G.  815  ;  and  see  Bamage  v.  Womack, 
[1900]  1  Q.  B.  116 ;  Friary  Holroyd  and  Healey^s  Breweries,  Ld.  v. 
Singleton,  [1899]  1  Ch.  86,  reversed  on  other  grounds,  [1899]  2  Ch.  261, 
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C.  A. ;  Hand  v.  Blow,  [1901]  2  Ch.  72  C.  A.,  and  the  trustee  in  bankruptcy 
will  not  be  allowed  to  disclaim  a  lease  to  the  prejudice  of  the  equitable 
mortgagee ;  but  if  he  assigns  the  lease  to  the  mortgagee,  the  latter  must 
covenant  to  indemnify  him  against  liability  under  the  lease :  Exp.  Buxton, 
Be  Midler,  15  Ch.  D.  289,  C.  A. ;    Wilkins  v.  Fry,  1  Mer.  244. 

As  to  the  effect  of  disclaimer  by  trustee  in  bankruptcy  of  property  equit- 
ably mortgaged,  see  Be  Mercer  and  Moore,  14  Ch.  D.  287. 

Bankruptcy.  Equitable  mortgagees,  by  deposit  of  title  deeds  of  a  bankrupt,  may  bring 
their  action  of  foreclosure  against  the  trustee :  Exp.  Pannell,  6  Ch.  I).  335, 
C.  A. ;  White  v.  Simmons,  6  Ch.  555  ;  or  they  may  apply  to  have  their 
securities  realized  in  the  bankruptcy,  and  prove  for  the  difference  j  see 
Wms.  Bkcy,  418 ;  Waddell  v.  Toleman,  9  Ch.  D.  212  ;  Exp.  Hirst,  11  Ch.  D. 
278  ;  Wace,  68 ;  and  they  will  not  be  ordered  to  deliver  up  to  the  trustees 
the  deeds  forming  their  security  until  payment  unto  the  Court  of  Bank- 
ruptcy of  the  amount  claimed  to  be  due  on  the  mortgage :  Exp.  Ditton, 
1  Ch.  D.  557,  C.  A. 

In  the  case  of  a  composition,  the  Court  of  Bankruptcy  has  no  jurisdiction 
to  direct  a  sale  at  the  instance  of  an  equitable  mortgagee  creditor  of  the 
debtor :  Exp.  Manchester,  dsc.  Banking  Co.,  18  Eq.  249. 

Costs.  Eor  the  purpose  of  preparing  a  legal  mortgage  pursuant  to  the  mortgage 

contract,  an  equitable  mortgage  is  not  entitled  to  the  costs  of  investigation 
of  the  title,  but  will  be  allowed  all  costs  properly  incurred,  including 
necessary  inspection  of  title  deeds :   Nat.  Prov.  Bk.  v.  Games,  31  Ch.  D,  , 
582,  C.  A.  ;  and  see  Wales  v.  Carr,  [1902]  1  Ch.  860. 


Skction    IX. — Lien    in    the    Nature    of    an    Equitable 

MOBTGAGE. 

1.  lAen  on  Reversion — Conveyance. 

"  Declare  that  the  Pit  is  entitled  to  a  lien  in  the  nature  of  an 
equitable  mortgage  on  the  Deft's  reversion,  or  remainder,  in  fee 
simple  expectant  on  the  death  of  W.,  of  &c.,  of  and  in  the  several 
messuages  &c.,  mentioned  in,  &c.,  for  the  sum  of  £ — ,  and  interest 
thereon ; — Usual  account,  with  direction  for  payment  and  delivery 
up  of  deeds ;  "  But  in  default  &c.,  "  Declare  that  the  Pit  vrill  be 
entitled  to  the  said  reversion  of  the  said  messuages  &c.,  expectant 
upon  the  death  of  the  said  W.,  free  and  clear  of  and  from  all  right, 
title,  interest,  and  equity  of  redemption  of,  in,  and  to  the  same  ; 
and  to  have  a  conveyance  thereof  accordingly ;  And  in  that  case, 
It  is  ordered  that  the  Deft  do  execute  to  the  Pit  such  conveyance,  to 
be  settled  &c.,  if  the  parties  difEer."— No  cost  on  either  side. — Liberty 
to  a,^T^lj.—Langdon  v.  Wilmot,  L.  C,  28  Feb.  1828,  A.  1401. 

2.  Establishing  Lien  on  Reversion — Mortgage  or  Sale. 

"  Declare  that  the  Pit  has  a  lien  upon  the  reversion  of  the  said 
freehold,  copyhold,  and  leasehold  estates  for  the  money  paid  by  the 
Pit  to  A.  or  his  represves,  in  discharge  of  the  several  bonds  entered 
into  by  him  and  B.  in  the  bill  named,  dated  &c.,  to  the  said  A. ;  And 
decree  the  same  accordingly :  " — 1.  Account  of  what  is  due  to  the 
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Pit  for  principal  and  interest  in  respect  of  the  money  so  paid  by  the 
Pit  in  satisfaction  and  discharge  of  the  said  bonds  ;  And  it  is  ordered 
that  the  Deft  do  pay  the  Pit  what  shall  be  certified  to  be  due  to 
him  within  one  month  after  &c.,  at  such  &c. ;  And  in  default  of  the 
Deft  paying  to  the  Pit  what  shall  be  certified  to  be  due  to  him  as 
aforesaid  by  the  time  aforesaid  It  is  ordered  that  the  money  which 
shall  be  so  certified  to  be  due  to  the  Pit  be  raised  by  mortgage  or  sale 
of  the  said  freehold,  leasehold,  and  copyhold  estates,  with  the  appro- 
bation of  the  Judge ;  And  it  is  ordered  that  the  money  to  be  so 
raised  be  paid  into  Court  &c. ;  and  be  applied  in  payment  of  what 
shall  be  certified  to  be  due  to  the  Pit  as  aforesaid ; — No  costs  on 
either  side  to  hearing,  without  prejudice  to  Pit  having  his  subsequent 
costs  as  a  mortgagee. — Liberty  to  apply. — Mackreth  v.  Symtnons, 
L.  C,  26  Nov.  1808,  B.  165 ;   15  Ves.  329  ;  2  L.  C.  Eq.  926. 

3.  Declaration  of  Lien  for  Expenditure  on  Land  by  third  Parties 
and  of  Charge  upon  such  Lien  in  favour  of  Plaintiffs,  with 
Rights  of  Redemption  and  Foreclosure,  as  in  the  case  of  a 
Derivative  Mortgage. 

Declare  that  0.  and  A.  in  the  pleadings  named  were,  in  the 
months  of  — ,  entitled  to  a  lien  on  the  piece  of  land  situate  &c.,  and 
comprised  in  the  agreement  dated  the  31st  Dec.  1853,  between  the 
N.  Ey.  Co.  by  G.  their  secretary,  of  the  one  part,  and  the  Deft  K. 
(father  of  0.  and  A.  and  equitably  entitled  to  the  land  under  the  said 
agreement),  of  the  other  part,  and  the  granaries  and  other  buildings 
erected  thereon,  for  the  amount  expended  by  the  said  0.  and  A.,  or 
either  of  them,  in  or  about  the  erection  of  the  granaries  and  buildings 
in  the  pleadings  mentioned,  or  in  payment  for  the  same  respectively, 
and  also  for  the  sum  of  £ — ,  the  value  of  the  goods  supplied  by  them 
to  the  Deft  K.,  in  respect  of  his  previous  outlay  in  building  the 
granary  first  erected  on  the  said  piece  of  land  ;  Declare  that  the 
interest  of  0.  and  A.  in  the  said  piece  of  land,  granaries  and  buildings, 
was,  by  reason  of  their  deposit  of  the  said  agreement  with  the  Pits 
on  the  &c.,  as  in  the  pleadings  mentioned,  charged  with  the  amount 
then  due,  and  thereafter  to  become  due,  to  the  Pits  in  respect  of 
their  advances  to  0.  and  A. ;  And  it  is  ordered  that  the  following 
&c. — 1.  An  account  of  all  sums  of  money  laid  out  by  0.  and  A.  in 
and  about  the  erection  of  the  said  buildings  (including  the  said  £ — , 
the  value  of  the  goods  so  supplied  to  the  Deft  K.,  for  which  they  are 
hereinbefore  declared  entitled  to  a  lien  on  the  said  premises),  with 
interest  on  what  shall  be  found  due  at  the  rate  of  £4  p.  c.  per  arm. 
from  the  &c.,  when  0.  and  A.  were  adjudicated  bankrupts  ;  2.  An 
account  of  principal  and  interest  due  to  the  Pits  in  respect  of  their 
advances  to  0.  and  A.,  and  for  their  costs  of  this  action,  to  be  taxed 
&c. ;  And  upon  the  Deft  K.  paying  unto  the  Pits  what  shall  be 
certified  to  be  due  on  account  No.  2  not  exceeding  what  shall  be 
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due  on  account  No.  1,  and  unto  the  Defts  B.  and  C.  {the  assignees  in 
bankruptcy  ofO.  and  A.)  what  shall  be  certified  to  be  the  residue,  if 
any,  of  what  shall  be  due  on  account  No.  1,  after  deducting  what 
shall  be  due  on  account  No.  2  within  six  months  after  the  date  of 
such  certificate,  at  such  time  and  place  &c..  It  is  ordered  that  the 
Pits  and  the  Defts  B.  and  C.  do  deliver  upon  oath  the  said  agreement 
and  all  documents  &c.  to  the  Deft  K.,  but  in  default  K.  to  be  fdre- 
closed ;  And  in  case  of  such  foreclosure,  direction  for  B.  and  C.  to 
redeem  within  three  months,  and  in  default  to  be  foreclosed,  and 
Pits  to  have  the  benefit  of  the  said  agreement  of  the  31st  Dec.  1853  ; 
And  it  is  ordered  that  the  Defts  K.,  B.,  and  C.  do  concur  in  any  con- 
veyance which  the  Pits  may  be  able  to  obtain  from  the  N.  Ey.  Co. 
of  the  said  land  at  the  Pits'  request  and  at  their  own  expense. — The 
Unity  Joint  Stock  Banking  Association  v.  King,  M.  E.,  30  Jan. 

1858,  B.  1465  ;  S.  C,  25  Beav.  72. 

For  declarations  of  vendor's  lien  in  respect  of  the  balance  of  his  unpaid 
purchase-money,  see  "  SPEOimc  Pebfobmanoe,"  inf.  Chap.  L.,  pp.  2220 
et  seq. 

4r.   Lien  on  Policies  established  by  Letter  addressed  to  the  Creditor, 
and  by  him  delivered  to  the  Insurance  Office. 

Declare  that  the  Deft  D.,  under  the  circumstances  in  the  plead- 
ings mentioned,  effectually  charged  the  hereditaments  at  N.  &c., 
and  the  policies  in  the  pleadings  mentioned,  and  all  the  moneys 
now  due  and  to  become  due  in  respect  of  the  said  policies,  with 
the  payment  of  the  amount  which  became  owing  from  the  Deft 
D.  to  the  banking  co.  in  respect  of  the  moneys  of  the  said  co.,  taken 
by  the  Deft  D.,  and  appropriated  to  his  own  use  as  in  &c.  stated, 
and  that  the  charge  of  the  said  co.  thereon  is  prior  to  the  interest 
therein  of  the  Defts,  or  any  of  them.  Account  of  what  is  due  to 
the  CO.  from  the  Deft  D.  and  for  the  Pits'  costs  of  suit. — Directions 
for  sale  of  the  hereditaments  and  policies  and  payment  of  pro- 
ceeds into  Court. — Adjourn  &c. — Liberty  to  apply. — Chowne  v. 
Baijlis,  M.  E.,  19  July,  1862,  A.  1586,  31  Beav.  351. 

For  decree  establishing  stockbroker's  lien  for  the  balance  due  to  them 
on  the  account  of  the  general  dealings  between  them  and  bankers,  their 
customers,  on  specific  securities  deposited  by  the  bankers  with  them  to 
secure  a  speoifio  loan,  with  accounts,  see  Jones  v.  Peppercorne,  Joh.  445, 

1859,  A.  240. 

5.  Lien  on  Shares  for  Debt  due  from  Shareholder — Assignee — 
Transfer  of  Lien — Injunction. 

And  the  Pit  by  his  counsel  undertaking  at  any  time,  on  four  days' 
notice,  to  pay  to  the  Deft  co.  the  amount  for  which  they  have  the 
lien  upon  the  shares  as  in  the  writ  mentioned,  upon  the  Deft  co. 
transferring  such  lien  or  charge  to  the  Pit  or  such  other  person  as 
he  shall  direct,  and  also  undertaking  as  to  damages ;   Order  that 
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the  Deft  co.,  their  directors  and  agents,  be  restrained,  until  judg- 
ment or  further  order,  from  selling  or  transferring  the  shares  in  the 
capital  of  the  Deft  co.  held  and  registered  in  the  name  of  the  Pit, 
or  any  of  them,  pursuant  to  the  powers  for  those  purposes  conferred 
by  their  articles  of  association. — Everitt  v.  The  Automatic  Weighing 
Machine  Co.,  Limited,  North,  J.,  11  Aug.  1892,  A.  1328;  S.  C, 
1892,  3  Ch.  506. 


6.  Injunction  against  Registration  of  Shares  and  for  Delivery  of 

Transfer. 

Ordee  that  the  Deft  J.  L.  be  perpetually  restrained  from  pro- 
curing to  be  registered  a  transfer  into  his  name  of  (fifty)  fuUy  paid 
up  shares,  numbered  severally  from  —  to  —  (both  numbers  in- 
clusive), in  the  H.  S.  Co.  of  G.  B.  Ld.,  signed  by  the  Pit  as  in  the 
pleadings  mentioned  and  purporting  to  bear  date  the  —  day  of 
&c. ;  And  it  is  ordered  that  the  said  transfer  be  delivered  up  to 
the  Pit  to  be  cancelled ;  And  it  is  ordered  that  the  Defts  J.  L.  M., 
J.  L.,  and  G.  B.,  do  deliver  up  to  the  Pit  E.  M.  P.  the  certificate  of 
the  said  shares. — See  Fox  v.  Martin,  Kekewich,  J.,  9  March,  1895, 
A.  1611,  64  L.  J.  Ch.  473. 


7.  Public  Health  Act,  1875 — Improvement  Expenses  declared  a 
Charge — Account. 

Declare  that  under  and  by  virtue  of  the  257th  section  of  the 
Public  Health  Act,  1875,  £ — ,  being  the  proportion  of  the  ex- 
penses of  levelling,  paving,  metalling,  and  making  good  a  certain 
street  called  &c.,  within  the  district  of  the  Pits,  the  Tottenham 
Local  Board,  settled  by  the  surveyor  of  the  said  Board  to  be 
due  in  respect  of  the  premises.  No.  1,  C.  Eoad,  together  with 
interest  thereon  at  the  rate  of  £5  p.  c.  per  ann.  from  &c.,  and 
one-fifth  of  the  Pits'  costs  of  this  action,  is  a  charge  upon  the 
premises,  No.  1,  C.  Eoad  aforesaid. — Tax  Pits'  costs. — Order  that 
upon  payment  by  the  Deft  on  or  before  &c.  (or  subsequently 
within  seven  days  after  service  of  this  order  and  of  the  Taxing 
Master's  certificate),  of  the  said  amount,  interest,  and  costs  to  the 
Pits,  all  further  proceedings  be  stayed ;  but  in  case  the  Deft 
shall  not  make  such  payment.  It  is  ordered  that  the  following  account 
and  inquiry  be  taken  and  made : — 1.  An  account  of  what  is  due 
to  the  Pits  for  principal,  interest,  and  costs  in  respect  of  the  said 
premises ;  And  it  is  ordered  that  the  Pits'  costs  subsequent  to  the 
taxation  hereinbefore  directed  be  taxed  &c. ;  2.  An  inquiry  whether 
any  person  or  persons  other  than  the  Deft  is  interested  in  the  said 
premises,  and  whether  there  are  any,  and  if  so,  what,  incumbrances 
afiecting  the  said  premises  other  than  the  charge  of  the  Pita.    And 
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it  is  ordered  that  upon  the  Deft  paying  to  the  Pits  what  shall  be 
certified  to  be  due  to  them  for  such  principal,  interest,  and  costs, 
within  six  months  after  the  date  of  the  Master's  certificate  at  such 
time  and  place  as  shall  be  thereby  appointed  all  further  proceedings 
in  this  action  be  stayed.  In  default,  Deft  to  deliver  all  deeds  &c. 
in  her  custody  &c.  to  the  Pits  ;  and  direct  sale  of  premises  with 
approbation  of  the  Judge,  with  all  usual  directions  and  application 
of  purchase-money  in  payment  to  the  Pits  of  principal,  interest, 
and  costs. — Tottenham  Local  Board  v.  Williams,  Chitty,  J.,  6  June, 
1889,  B.  835. 


8.  Public  Health  Act,  1875 — Charge  for  Imfrovement  Expenses 
— Several  Properties. 

Usual  directions  for  appointment  of  a  receiver  of  rents  and  profits 
of  the  four  several  properties  hereinafter  mentioned.- — Direction  to 
tax  costs  and  apportion  the  same  between  the  said  four  properties 
in  the  proportions  which  the  several  sums  charged  bear  to  the  whole 
of  the  sums  charged. — Declaration  that  the  Pits  are  entitled  to  a 
charge  upon  the  said  property  described  as  &c.,  for  £ — ,  and  interest 
thereon  at  £ —  p.  c.  per  ann.  from  &c.  (being  the  date  of  service  of 
notice  of  demand  for  the  said  £ — ),  and  for  the  costs  which  shall  be 
apportioned  in  respect  of  the  said  property  described  as  &c. — Like 
declarations  as  to  the  three  remaining  properties. — And  it  is  ordered 
that  the  amount  which  is  a  charge  on  each  of  the  four  properties  be 
certified. — Declare  that  the  Deft  A.,  or  any  person  or  persons  claim- 
ing through  or  under  him  any  interest  in  the  said  property  described 
as  &c.,  is  entitled  to  pay  off  the  amount  which  shall  be  certified 
to  be  a  charge  thereon,  independently  of  the  amounts  which  shall 
be  certified  to  be  charges  on  any  of  the  others  of  the  said  four  pro- 
perties.— Like  declarations  as  to  the  Defts  C,  D.  and  E.  with  regard 
to  the  three  remaining  properties. — And  in  case  of  non-payment  of 
the  amount  or  amounts  certified  to  be  a  charge  on  the  four  properties 
respectively,  or  any  of  them,  within  six  months  from  the  date  of  the 
certificate  to  be  made  in  pursuance  of  this  judgment,  the  Pits  to  be 
at  liberty  to  apply  in  Chambers  for  a  sale  of  the  property  or  pro- 
perties in  respect  of  which  default  shall  have  been  made  in  payment 
within  the  time  aforesaid  of  the  amount  or  amounts  certified  to  be 
a  charge  or  charges  thereon. — Walthamstow  Local  Board  v.  Staines, 
Chitty,  J.,  16  July,  1890,  B.  1857. 


9.  Declaration   of   Charge  for    Private    Improvement   Expenses 
(Private  Street  Works  Act,  1892,  s.  13). 

Declare  that  the  Pits  are  entitled  under  section  13  of  the  Private 
Street  Works  Act,  1892,  to  a  charge  on  (two)  houses  situate  in  — 
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and  known  as  Nos.  —  and  — ,  for  the  sum  of  £ — ,  being  the  appor- 
tioned amount  of  expenses  incurred  by  the  Pits  in  executing  private 
street  works  under  section  6  of  the  said  Act,  and  payable  by  the 
Defts  in  respect  of  such  houses,  together  with  interest  thereon  at 
4  p.  c.  per  ann.  from  the  date  of  final  apportionment,  and  also  to  a 
charge  on  certain  lands  and  hereditaments  situate  in  —  aforesaid, 
immediately  opposite  to  Nos.  —  and  —  aforesaid,  for  the  sum  of  £ — , 
being  the  apportioned  amount  of  the  same  expenses,  and  payable 
by  the  Defts  in  respect  of  such  lands  and  hereditaments,  together 
with  interest  at  the  rate  aforesaid  from  the  date  aforesaid,  Defts  to 
pay  the  Pits'  costs  to  be  taxed.  Liberty  for  the  Pits  to  apply  for  a 
sale  of  the  said  houses,  lands  and  hereditaments,  respectively,  or  a 
sufficient  part  thereof,  respectively,  for  the  purpose  of  enforcing 
such  charges. — See  The  Urban  District  Council  of  Twickenham  v. 
Munton,  10  Dec.  1898,  B.  4250,  [1899]  1  Ch.  168 ;  S.  C,  C.  A.,  4 
July,  1899,  B.  2447,  [1899]  2  Ch.  603. 

10.  Like  Declaration — Order  for  Sale. 

Declare  that  the  Pits  are  entitled  (Form  9,  sup.)  and  that  such 
charge  is  entitled  to  priority  over  any  other  mortgage  or  charge 
on  the  said  premises  (if  any).  And  it  is  ordered  that  the  following 
&c. — 1.  An  account  of  what  is  due  to  the  Pits  under  and  by  virtue 
of  the  said  charge  and  for  their  costs  of  this  action  such  costs  to  be 
taxed  by  the  Taxing  Master.  2.  An  inquiry  whether  there  are 
any,  and  if  so,  what  incumbrances  on  the  said  premises  besides 
the  said  charge  of  the  Pits,  and  who  are  now  entitled  in  respect  of 
such  incumbrances  (if  any).  And  it  is  ordered  that  for  the  pur- 
pose of  enforcing  the  said  charge  of  the  Pits  the  said  premises  be 
sold  with  the  approbation  of  the  Judge.  And  it  is  ordered  that 
the  money  to  arise  by  such  sale  be  lodged  in  Court  to  the  credit  of 
this  action,  W.  v.  G.,  1903,  W.  1492,  and  be  applied  in  payment 
of  what  shall  appear  to  be  due  in  respect  of  the  said  charge. — 
Borough  of  West  Ham  v.  Goddard,  Swinfen-Eady,  J.,  at  Chambers, 
30  July,  1903,  B.  3304. 

NOTES. 

An  equitable  assignment,  which  will  operate  as  a  lien  upon  the  debtor's  Lien,  how 
property  in  the  nature  of  an  equitable  mortgage,  may  be  informally  created, 
created  by  writing  :  Choume  v.  Baylis,  31  Beav.  351 ;  although  expressing  By  equitable 
an  intention  to  subsequently  execute  a  deed :   Re  King,  Sewell  v.  K.,  14  assignment. 
Ch.  D.  179  ;   or  verbally  :   Gurnell  v.  Gardner,  12  W.  R.  87  ;  4  Giff.  629  ; 
9  Jur.  N.  S.  1220  ;  9  L.  T.  367  ;  Parish  v.  Poole,  53  L.  T.  35  ;   and  effect 
wiU  be  given  tq  it  in  equity :   S.  C.  ;  Exp.  South,  3  Swa.  392  ;   but  there 
must  be  a  fund  or  debt  specified,  not  a  mere  request  to  another  person  to 
pay  in  expectation  that  a  debt  will  become  due  from  liim  to  the  writer : 
Percival  v.  Dunn,  29  Ch.  D.  128  ;  or  to  hold  it  at  the  disposal  of  the  creditor : 
Oorringe  v.  Irwell  India  Rubber  Works,  34  Ch.  D.  128,  C.  A. 

An  equitable  assignment  of  a  fund,  e.g.,  dividends  to  be  received  in  respect 
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of  the  assignor's  proof  upon  an  estate  in  liquidation,  as  distinguished  from  a 
charge  or  lien,  may  bo  created  by  written  undertaking  to  pay  it  over: 
Exp.  Irving,  Re  Brett,  7  Ch.  D.  419  ;  Fish.  Mort.  §  225  et  seq. 

And  quaere  whether  an  instrument  can  operate  at  the  same  moment  as  a 
bill  of  exchange,  and  as  an  equitable  assignment :  Brown,  Shipley  ds  Co.  v. 
Keough,  29  Ch.  D.  848,  C.  A. 

It  is  the  duty  of  the  assignee,  not  of  the  assignor,  to  give  notice  of 

assignment :  Re  King,  Sewell  v.  K.,  14  Ch.  D.  179. 

By  estoppel.        Persons  assigning  property,  on  which  they  have  a  charge  or  incumbrance, 

upon  the  faith  of  an  agreement  not  carried  into  effect,  that  they  shall  have 

a  charge  on  another  estate,  will  be  considered  as  equitable  incumbrancers 

on  the  latter :   see  Banks  v.  Whittall,  1  D.  &  S.  536  ;   Beckett  v.  Cordley, 

1  Bro.  C.  C.  353  ;   Parish  v.  Poole,  53  L.  T.  35.    And  where  a  husband 

executed  a  bond  in  favour  of  a  child,  reciting  that  his  wife  had  devised  an 

estate  to  him  on  condition  of  his  providing  for  the  child,  the  bond  was  held 

to  create  a  lien  upon  the  devised  estate :  Exp.  Atkins,  2  Y.  &  C.  536. 

By  outlay  A  lien  on  land  may  be  acquired  by  outlay  thereon,  with  the  sanction  of 

on  land.  the  owner  to  the  extent  of  such  outlay,  and  the  interest  acquired  by  such 

lien  may  be  validly  charged :  see  Unity  Banking  Assoc,  v.  King,  25  Beav. 

72,  Form  3,  sup.  p.  1985  ;  Davey  v.  Durrani,  1  D.  &  J.  535  ;   Williams  v. 

Thomas,  2  Dr.  &  Sm.  29  ;   Plimmer  v.  Mayor  of  Wellington,  9  App.  Ca. 

699,  714 ;  Strutt  v.  Tippett,  1890,  W.  N.  23  ;  63  L.  T.  476. 

For  premiums      As  to  the  cases  in  which  a  lien  upon  policy  moneys  may  be  created  in 

on  policies.       favour  of  a  mere  stranger,  or  a  part  owner,  by  payment  of  premiums,  see 

Re  Leslie,  L.  v.  French,  23  Ch.  D.  552  ;  and  see  Strutt  v.  Tippett,  63  L.  T. 

475  ;  Falcke  v.  Scottish  Imperial  Co.,  34  Ch.  D.  234,  C.  A. ;  Patten  v.  Bond, 

60  L.  T.  583  ;  37  W.  B.  373  ;  and  that  a  trustee  who  pays  premiums  on  a 

policy  cannot  acquire  a  hen,  unless  the  policy  is  strictly  the  subject-matter 

of  the  trust,  see  Re  Earl  of  Winchilsea's  Policy,  39  Ch.  D.  168 ;   nor  a 

husband  paying  premiums  on  a  policy  taken  out  by  his  wife  before  marriage  : 

Re  Leslie,  sup. 

Where  a  puisne  mortgagee  of  a  policy  gave  notice  to  the  first  mortgagee 
that  he  was  paying  the  premiums  on  her  behalf,  and  looking  for  reim- 
bursement out  of  the  policy,  he  was  held  entitled  to  a  lien  for  premiums  paid 
after  the  date  of  the  notice :  Re  Pmver's  Policies,  [1899]  1  I.  R.  6,  C.  A. 
By  subroga-         Where  persons,  at  the  request  of  trustees  of  a  mortgage,  advanced  money 
tion.  to  pay  off  part  of  a  mortgage  debt,  the  mortgage  in  the  hands  of  cs.  q.  t.,  who 

paid  off  the  balance,  was  held  kept  alive  for  their  benefit :  Patten  v.  Bond, 
sup. 

And  where  a  mortgage  was  not  within  the  terms  of  a  will,  the  mortgagee 
was  subrogated  to  the  rights  of  creditors  paid  off  out  of  the  mortgage 
money :  Redman  v.  Rymer,  60  L.  T.  385  ;  S.  C,  65  L.  T.  270,  C.  A. 

And  where  a  co.,  in  exercise  of  their  right  of  Hen,  appropriated  a  dividend 
to  answer  the  debt  of  an  executrix  who  had  transferred  the  shares,  the 
transferee  was  entitled  to  stand  in  the  position  of  the  co.  as  creditor : 
Re  Macmurdo,  Benfield  v.  M.,  1892,  W.  N.  73. 
Purchaser's  A  purchaser,  when  the  contract  fails  through  no  misconduct  or  default 

lien.  on  his  part,  has  a  lien  on  the  estate  for  his  deposit,  with  interest,  which 

he  can  enforce  against  the  vendor,  and  against  the  vendor's  mortgagee 
subsequent  to  the  contract :  Rose  v.  Watson,  10  H.  L.  C.  672  ;  Wythes  v. 
Lee,  3  Drew.  396  ;  Torrance  v.  Bolton,  14  Eq.  124, 136  ;  8  Ch.  118  ;  Levy  v. 
Stogden,  [1898]  1  Ch.  478  ;  8.  C,  [1899]  1  Ch.  5,  C.  A. ;  Whitbread  v.  Watt, 
[1902]  1  Ch.  835,  C.  A. 

And  a  person  induced  to  purchase  a  share  in  a  partnership  by  fraud  has  a 
lien  for  the  purchase-money  on  the  surplus  assets  after  satisfying  debts  and 
liabiUties  :   My  cock  v.  Beatson,  13  Ch.  D.  384. 

If  the  vendor  be  a  mortgagee  selUng  under  a  power  of  sale,  or  is  entitled 
to  some  lesser  interest  than  a  fee  simple,  the  lien  will  be  good  to  the  extent 
of  the  vendor's  interest  only :  Wythes  v.  Lee,  3  Drew.  396,  406.  Sub- 
purchasers are  entitled  to  this  lien  foi'  the  amount  of  purchase-money  paid 
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by  them,  either  in  the  hands  of  the  original  vendor,  or  of  the  purchaser, 
with  whom  they  contracted :  Aberaman  Ironworks  v.  Wickens,  4  Ch.  101 
(reversing  5  Eq.  485). 

As  to  a  vendor's  lien  for  unpaid  purchase-mone}^,  see  Chap.  L.,  "  SPECiinc  Vendor's  lien. 
Performance  "  ;  Fish. Mort.  §  605  ;  Dart,  V.  &  P.  729  et  seq. ;  MackrethY. 
Symmons,  2  L.  C.  Eq.  (7th  ed.)  926. 

An  unpaid  vendor,  who  has  executed  a  conveyance,  and  parted  with  the 
deeds  to  enable  the  purchaser  to  mortgage  the  property,  will  lose  his  lien 
as  against  the  mortgagee,  who  takes  his  security  without  notice  of  the  lien  : 
Bice  V.  E.,  2  Drew.  72  ;  Smith  v.  Evans,  28  Beav.  59  ;  and  see  Lloyd's 
Bank,  Ld.  v.  Bullock,  [1896]  2  Ch.  192. 

The  Ken  is  not  discharged  by  taking  a  security  for  the  purchase-money, 
unless  it  appears  that  the  security  was  intended  in  substitution  for  the 
purchase-money,  and,  in  fact,  constituted  the  consideration  for  the  con- 
veyance :  see  2  L.  C.  Eq.  (7th  ed.)  926  ;  Dixon  v.  Gayfere,  1  D.  &  J.  655, 
659  ;  21  Beav.  118  ;  Dart.  V.  &  P.  733. 

And  so  with  an  innkeeper's  hen  on  goods :  Angus  v.  MaclacMan,  23 
Ch.  D.  330  ;  and  as  to  an  artificer's  lien,  see  Exp.  WillougKby,  Re  Westlake, 
16  Ch  D.  604. 

But  it  is  waived  if  the  vendor  allows  the  conveyance  to  be  registered,  so 
that  sub-purchasers  are  led  to  beheve  that  the  purchasers  have  power  to 
sell :  Ketilewell  v.  Watson,  26  Ch.  D.  501,  C.  A. 

A  vendor  of  land  in  a  register  county  is  not  bound  to  register  a  memorial, 
but  may  rely  on  his  lien  against  sub-purchasers  who  have  actual  or  con- 
structive notice  of  it :  Ketilewell  v.  Watson,  26  Ch.  D.  501,  C.  A. 

The  lien  may  be  lost  by  negHgenoe,  e.g.,  where  mortgagees,  at  the  request 
of  their  solr,  executed  a  transfer  deed  with  receipt  indorsed,  though  the 
money  had  not  in  fact  been  paid  to  them  :  Gordon  v.  James,  30  Ch.  D.  249, 
C.  A.  ;  London  Freehold  and  Leasehold  Property  Co.  v.  SuJJield,  [1897]  2 
Ch.  608,  C.  A. ;  and  see  Coupe  v.  Collyer,  62  L.  T.  927  ;  Lloyd's  Bank,  Ld. 
V.  Bullock,  [1896]  2  Ch.  192. 

But  not  by  a  statement  that  there  was  no  hen,  innocently  made  in 
ignorance  of  a  fraud,  which  in  fact  gave  a  right  to  a  Hen  :  Horsfall  v. 
Halifax  Bkg.  Co.,  52  L.  J.  Ch.  599. 

In  the  case  of  land  purchased  by  a  railway  company,  the  unpaid  vendor.  Land  piir- 
unless  the  consideration  be  a  rent-charge  (see  E.  Jersey  v.  Briton  Ferry  Co.,  chased  by 
7  Eq.  409),  or  the  nature  of  the  contract  is  such  as  to  exclude  the  lien  (see  railway 
The  Brentwood,  dkc.  Co.,  4  Ch.  D.  562),  is  entitled  to  a  hen  which  extends  to  company, 
the  compensation  for  severance,  as  well  as  to  the  unpaid  purchase-money, 
and  may  be  enforced  by  sale  and  by  the  appointment  of  a  receiver :   see 
Walker  v.  Ware,  &c.  By.  Co.,  1  Eq.  195 ;  A.  G.  v.  Sittingbourne  By.  Co., 
1  Eq.  636  ;  but  not  by  an  injunction  against  running  trains  over  the  land 
until  a  sale  :   see  Vol.  I.  sup.  p.  708,  and  cases  there  cited. 

By  the  Real  Estate  Charges  Act,  1877  (40  &  41  V.  c.  34),  the  provisions  of  Real  Estate 
the  Real  Estate  Charges  Acts,  1854  and  1867  (17  &  18  V.  c.  113,  and  30  &  31  Charges  Act. 
V.  c.  69),  are  extended  to  any  hen,  for  unpaid  purchase-money,  both  as  to 
testators  and  intestates  dying  after  the  31st  December,  1877  :  see  Be  Kidd, 
Brooman  v.  Wiihall,  [1894]  3  Ch.  558. 

As  to  the  lien  of  trustees  for  their  expenses,  see  Lewin,  795  et  seq.    The  Trustees. 
lien  of  a  trustee  who  has  paid  off  an  incumbrance  wiU  not  be  enforced  by 
foreclosure  or  sale,  which  would  put  an  end  to  the  trusts,  but  he  has 
been  allowed  to  retain  the  title  deeds :  Darke  v.  Williamson,  25  Beav. 
622. 

And  see  as  to  the  right  of  persons  who  have  paid  money  at  the  request  of 
trustees  to  be  subrogated  to  their  right  of  indemnity :  Re  Leslie,  L.  v. 
French,  23  Ch.  D.  552  ;  Patten  v.  Bond,  60  L.  T.  583  ;  37  W.  R.  373  ;  Re 
Morgan,  Pillgrem  v.  P.,  18  Ch.  D.  93,  C.  A. ;  Jennings  v.  Mather,  [1902] 

1  K.  B.  1,  C.  A.  ;  if  any  :   Ecclesiastical  Commissioners  v.  Finney,  [1900] 

2  Ch.  736,  C.  A. ;    and  to  enforce  it  directly  as  against  the  trust  estate  : 
Re  Raybould,  [1900]  1  Ch.  199  ;  Benett  v.  Wyndliam,  4  D.  P.  &  J.  2.59. 
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Bankers,  The  general  lien  of  bankers  or  brokers  attaches  on  all  securities  of  the 

brokers,  etc.  customer  deposited  with  them,  unless  there  be  an  express,  or,  under  the 
circumstances,  implied  contract  inconsistent  with  such  general  lien: 
London  Chartered  Bk.  of  Australia  v.  White,  4  App.  Ca.  413 ;  Brandao  v. 
Burnett,  12  CI.  &  P.  787  ;  e.g.,  where  a  policy  was  deposited  as  security 
for  overdrafts  not  exceeding  a  specified  sum  :  Re  Bowes,  E.  of  Strathmore 
V.  Vane,  33  Ch.  D.  586 ;  and  see  Leese  v.  Martin,  17  Eq.  224 ;  The  City  Bank 
Case,  3  D.  F.  &  J.  629  ;  Cuthbert  y.  Robarts  &  Co.,  [1909]  2  Ch.  226,  C.  A. 

And  where  the  deposit  was  for  a  specific  sum,  simple  interest  only  was 
allowed :   London  Chartered  Bk,  of  Australia  v.  White,  sup. 

A  banker  has  a  general  hen  on  all  money  coming  to  his  hands  belonging 
to  a  customer  in  respect  of  an  overdrawn  account,  and  this  lien  is  irrespective 
of  charges  of  which  the  banker  may  have  notice  if  his  right  of  set-off  was 
prior  in  time :  Roxhurghe  v.  Cox,  17  Ch.  D.  520,  C.  A. 

A  broker's  lien  for  premiums  on  policies  effected  by  him  may  be  super- 
seded by  special  contract  or  mode  of  dealing,  but  not  where  he  has  merely 
agreed  to  state  monthly  accounts  and  receive  monthly  payments,  but  has 
never  deHvered  up  policies  until  after  actual  payment,  though  the  poheies 
were  knowingly  efiected  through  an  intermediary,  who  has  received 
payment  and  not  paid  the  broker :  Fisher  v.  Smith,  4  App.  Cas.  1. 

Where  securities  are  deposited  with  brokers  to  secure  a  loan,  the  brokers 
have  a  power  of  sale  on  non-payment  upon  the  next  setthng-day  at  the 
Stock  Exchange,  in  default  of  any  other  day  being  specified ;  and  the  lien 
extends  to  their  general  balance  as  well  as  to  the  sum  lent  upon  the  specific 
security :  Jones  v.  Peppercome,  Joh.  430  ;  5  Jur.  N.  S.  141  ;  but  see  Re 
Bowes,  E.  of  Strathmore  v.  Vane,  33  Ch.  D.  586 ;  and  cf.  Re  London,  &c. 
Finance  Corpn.,  [1902]  2  Ch.  416. 

But  where  the  depositees  have  notice  that  the  stock  deposited  is  the 
property  of  a  third  party  the  lien  is  limited  to  the  balance  due  at  the  time 
of  the  advance,  and  does  not  extend  to  future  advances  :  Locke  y.  Prescoit, 
32  Beav.  261. 

The  general  lien  on  all  property  comprised  in  the  security  deposited  may 
also  be  Umited  by  an  expression  of  intention  to  confine  it  to  a  portion  of  the 
security  only :  Wylde  v.  Radford,  12  W.  R.  38  ;  33  L.  J.  Ch.  51 ;  9  Jur.  N.  S. 
1169  ;  9  L.  T.  471  ;  or  the  amount  secured  may  be  limited  by  the  terms 
of  the  memorandum  of  charge :  Re  Bowes,  Strathmore  v.  Vane,  33  Ch.  D.  586. 
Company.  Where  a  eo.  are  entitled  by  their  articles  to  a  first  and  paramount  hen 

on  the  shares  of  a  member  for  debts  due  from  him,  an  equitable  mortgagee, 
by  giving  notice  to  the  co.  will  gain  priority  over  their  hen  for  subsequent 
advances,  according  to  the  rule  of  Hopkinson  v.  Rolt,  9  H.  L.  C.  514  (which 
is  founded  on  principles  of  natural  justice :  Union  Bh.  of  Scotland  v. 
National  Bk.  of  Scotland,  12  App.  Ca.  53  ;  and  see  West  v.  Williams,  [1899] 
1  Ch.  132,  C.  A.) ;  as  such  notice  is  not  notice  of  a  trust  within  sect.  30  of 
the  Companies  Act,  1862  (for  which  sect.  27  of  the  Act  of  1908  is  now  sub- 
stituted) :  Bradford  Banking  Co.  v.  Briggs,  12  App.  Cas.  29  ;  reversing 
S.  C,  31  Ch.  D.  19,  C.  A.  (followed  in  Miles  v.  New  Zealand  Alford  Estate 
Co.,  32  Ch.  D.  266,  C.  A. ) ;  Bk.  of  Africa  v.  Salisbury  Gold  Mining  Co.,  [1892] 
A.  C.  281 ;  but  an  alteration  of  the  register  by  substituting  cs.  q.  t.  for 
trustee  in  order  to  fix  the  lien  on  them  is  invalid  :  Re  Ystalyfera  Oas  Co., 
1887,  W.  N.  30. 

As  to  the  right  of  the  shareholder  to  call  for  a  transfer  under  sect.  15  of  the 
Conveyancing  Act,  1881,  see  Everitt  v.  Autmnatic  Weighing  Machine  Co., 
[1892]  3  Ch.  506. 

As  to  the  right  of  the  co.  to  vary  their  articles  so  as  to  impose  a  lien  on  the 
shares  of  a  deceased  shareholder  as  against  his  represves,  see  Allen  v.  Oold 
Reefs  of  West  Africa,  Ld.,  [1900]  1  Ch.  656,  C.  A.  (considering  James  v. 
Buena  Ventura  Syndicate,  [1896]  1  Ch.  456,  C.  A.,  and  Andrews  v.  Oas  Meter 
Co.,  [1897]  1  Ch.  361,  C.  A.,  as  to  retrospective  effect  of  alteration  of 
articles) ;  and  see  Punt  v.  Symons,  [1903]  2  Ch.  506  ;  Baily  v.  British 
Equitable  Assce.  Co.,  [1906]  A.  C.  35. 
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As  to  a  solr's  lien  (which  is  in  the  nature  of  salvage :   see  Bulley  v.  B.,  Solicitor. 
8  Ch.  D.  410)  for  his  costs  upon  property,  of  whatever  nature  or  kind 
(23  &  24  V.  0.  127,  s.  28),  recovered  or  preserved  through  his  exertions, 
see  sup.  Chap.  XL.,  "  Solicttors." 

Improvement  expenses,  under  the  Public  Health  Act,  1876,  are  a  charge  Improvement 
on  the  total  "  ownership  "  of  the  adjoining  "  premises  "  :  Corp.  ofBirming-  expenses. 
ham  V.  Baker,  17  Ch.  D.  782  ;  but  not  so  as  to  authorize  a  sale  free  from 
restrictive  covenants  affecting  the  property :  Tendring  Union  v.  Dowton, 
[1891]  3  Ch.  265,  C.  A. ;  45  Ch.  D.  583  ;  and  the  charge  cannot  be  enforced 
by  sale  of  land  acquired  as  a  site  for  a  national  school  "  and  for  no  other 
purpose  whatever  "  under  the  School  Sites  Act,  1841  (4  &  5  V.  c.  38),  ss.  6, 
10  ;  Hornsey  District  Council  v.  Smith,  [1897]  1  Ch.  843,  C.  A. 

And  the  Statute  of  Limitations  runs  in  favour  of  the  owner  from  the  time 
of  the  completion  of  the  work :  Hornsey  Local  Board  v.  Monarch  Invest- 
ment Society,  23  Q.  B.  D.  149  ;  24  Q.  B.  D.  1,  C.  A. ;  and  see  Stock  v. 
Meakin,  [1900]  1  Ch.  683,  C.  A. ;  Surtees  v.  Woodhouse,  [1903]  1  K.  B.  396, 
C.  A. ;  Re  Allen  and  Driscoll's  Contract,  [1904]  2  Ch.  226  (C.  A.). 

Such  charges  are  not  land  charges  requiring  registration  under  the  Land 
Charges  Registration  and  Searches  Act  (51  &  52  V.  c.  51) :  Reg.  v.  Land 
Registry,  24  Q.  B.  D.  178. 


Section  X. — Judgments — Judgments  Acts. 

The  following  orders  are  now  made  on  originating  summons  under 

0.  LV,  9  (6). 

1 .  Inquiry  as  to  Lands  of  Judgment  Debtor  extended  under  an  Elegit 

— Sale  of  Extended  Lands  and  Application  of  Proceeds — 27  (&  28 
V.  c.  112,  s.  4  {amended  by  63  &  64  F.  c.  26,  s.  5,  and  Schedule). 

Okder  that  the  following  &c. — 1.  An  inquiry  what  is  due  to  the 
(applicant)  ( judgment  creditor)  under  or  by  virtue  of  the  said  order 
and  certificate.  2  An  inquiry  what  lands  and  property  have  been 
extended  under  or  by  virtue  of  the  writ  of  elegit  in  the  (originating 
summons)  mentioned.  3.  An  inquiry  whether  there  are  any,  and  if 
any  what,  Hens,  charges,  or  incumbrances  upon  the  said  land,  or 
any  and  what  part  thereof,  and  what  are  their  priorities,  and  what 
is  due  on  account  thereof  respectively. — Tax  the  (applicant's)  costs 
of  this  application ;  And  (applicant)  to  be  at  liberty  to  add  the 
amoimt  of  the  said  costs  when  taxed  to  what  shall  be  certified  to 
be  due  under  the  inquiry  No.  1  ;  "  And  it  is  ordered  that  upon  the 
respondent  L.  (the  judgment  debtor)  paying  to  the  (applicant)  the 
total  amount  of  the  said  debt  and  costs  within  one  month  after  the 
date  of  the  certificate  (at  such  time  and  place  as  shall  be  thereby 
appointed  the  (applicant)  do  cause  satisfaction  to  be  entered  on 
the  judgment),  and  in  default  of  such  payment  by  the  time  afore- 
said. It  is  ordered  that  the  lands  and  property  which  shall  be  certified 
to  have  been  extended  under  the  said  writ  of  elegit  be  sold  with  the 
approbation  of  the  Judge  free  from  the  incumbrances  (if  any)  of 
such  of  the  incumbrancers  as  shall  consent  to  the  said  sale,  and  subject 
to  the  incumbrances  of  such  of  the  incumbrancers  as  shall  not 
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consent ;  And  it  is  ordered  that  the  money  to  arise  by  such  sale  be 
lodged  in  Court  to  the  credit  of  &c.  [Form  3,  inf^,  and  if  such  money  or 
any  part  thereof  shall  arise  &c.  [Form  2,  swp.  p.  1348]. — ^Liberty  to 
apply.— iJe  Lundie,  M.  E.,  4  May,  1867,  B.  1211 ;  see  Howson  v. 
Tmnt,  L.  C.  for  M.  R.,  25  June,  1873,  A.  1884  ;  S.  C,  21  W.  R.  781. 

2.  Inquiry  as  to  Lcmds  delivered  in  Execution  by  Appointment  of 

Receiver — Prior  and  Subsequent  Incumbrances    distinguished 
— Sale. 

Order  that  the  following  inquiries  be  made,  that  is  to  say : — 
1.  An  inquiry  what  is  due  to  the  (applicant)  under  or  by  virtue  of  the 
said  judgment  dated  &c.  2.  An  inquiry  what  interest  or  interests  in 
land  of  the  said  C.  D.  has  or  have  been  delivered  in  execution  by 
the  appointment  of  a  receiver  thereof,  under  or  by  virtue  of  the  said 
order  dated  &o.  3.  An  inquiry  whether  there  are  any,  and  if  any 
what,  liens,  charges,  or  incumbrances  upon  the  said  interest  or 
interests  in  land  of  the  said  CD.,  or  any  and  what  part  or  parts 
thereof  respectively,  and  what  are  their  priorities,  and  what  is  due 
on  account  thereof  respectively,  and  the  Master  is  to  distinguish 
which,  if  any,  of  the  same  hens,  charges,  or  incumbrances  have  been 
created  by  any  means  prior,  and  which,  if  any,  by  any  means  sub- 
sequent, to  the  said  order  dated  &c.,  and  which,  if  any,  have  arisen 
under  or  by  virtue  of  any  judgment,  statute,  or  recognizance ;  costs  of 
(applicant)  to  be  taxed.  Liberty  to  add  costs  to  what  shall  be  certified 
to  be  due  under  inquiry  No.  1 ;  C.  D.  to  be  at  liberty  to  pay  to  the 
(applicant)  the  total  amount  of  the  said  debt  and  costs  within  one 
month  after  the  date  of  the  Master's  certificate  (on  payment  satis- 
faction to  be  entered  on  the  judgment,  see  Form  1,  ante).  In  default 
of  such  payment  by  the  time  aforesaid.  It  is  ordered  that  the  interest 
or  interests  in  land  which  shall  have  been  certified  to  have  been  de- 
livered in  execution  as  aforesaid  be  sold,  with  the  approbation  of  the 
Judge,  free  from  all  liens,  charges,  or  incumbrances  which  have  been 
created  by  any  means  subsequent  to  the  said  order  dated  &c.,  or  which 
have  arisen  (whether  before  or  after  the  date  of  such  order)  under  or 
by  virtue  of  any  judgment,  statute,  or  recognizance,  and  also  free  from 
the  incumbrances  of  such  of  the  other  incumbrancers  as  shall  con- 
sent to  such  sale ;  but  subject  to  the  incumbrances  of  such  of  the 
said  incumbrancers  as  shall  not  so  consent ;  the  money  to  arise  &c. 
to  be  lodged  in  Court  to  the  credit  of  &c.  [Form  3,  inf.]. — Liberty 
to  apply  in  Chambers  for  distribution  of  proceeds  and  generally.— 
Re  Cooper,  Chitty,  J.,  2  Feb.  1889,  A.  185  ;  37  W.  R.  330  ;  Re  Young, 
Chitty,  J.,  31  Oct.  1891,  B.  1256. 

3.  Inquiry  as  to  Lands  extended — Redemption,  or  in  default  Sale. 

Order  that  the  following  inquiries  be  made,  that  is  to  say :  1. 
An  inquiry  what  is  due  to  the  (applicant)  vmder  and  by  virtue  of  the 
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said  judgment.  2.  An  inquiry  what  lands  and  property  have  been 
extended  under  and  by  virtue  of  the  writ  of  elegit  in  the  petition 
mentioned.  3  An  inquiry  whether  there  are  any  and  (if  any)  what 
liens,  charges  or  incumbrances  upon  the  said  lands,  or  any  and  what 
part  thereof,  and  what  are  their  priorities,  and  what  is  due  on  account 
thereof  respectively.  Tax  (applicant's)  costs  of  application.  Liberty 
to  add  the  amount  of  such  costs  to  what  shall  be  certified  to  be  due 
under  inquiry  No.  1  (upon  payment  satisfaction  to  be  entered  on 
the  judgment,  see  Form  1,  ante) ;  And  it  is  ordered  that  in  default 
of  respondents  paying  to  the  (applicant)  the  total  amount  of  the  said 
debts  and  costs  within  one  month  after  the  date  of  the  Master's 
certificate,  at  such  time  and  place  as  shall  be  thereby  appointed,  the 
lands  and  property  which  shall  be  certified  to  have  been  extended 
under  the  said  writ  of  elegit  be  sold  with  the  approbation  &c.,  free 
from  the  incumbrances  &c.  Purchase-money  to  be  lodged  in  Court 
to  the  credit  of  "  In  the  matter  of  A.  B.,  and  In  the  matter  of  the 
Act  27  &  28  V.  c.  112,"  subject  to  further  order. — Usual  direction 
as  to  purchase-money  arising  from  land  sold  with  consent  of  incum- 
brancers.— Liberty  to  apply. — Re  Holder,  North,  J.,  1  March,  1890, 
A.  256  ;  1890,  W.  N.  5.5. 

4.  Judgment  Creditor  in  Possession  by  Elegit — Inquiries  and 
Accounts. 

1.  Inquiry  of  what  the  hereditaments  in  the  pleadings  men 
tioned  consist.  2.  Inquiry  as  to  incumbrances  and  their  priorities. 
3.  Account  of  what  is  due  thereon  respectively. — "4.  An  inquiry- 
(by  consent)  whether  there  is  any  and  what  lien  subsisting  in  favour 
of  the  Deft  M.  on  the  title  deeds  relating  to  the  said  hereditaments 
not  being  a  charge  or  incumbrance  thereon.  And  the  Pit,  by  his 
counsel,  submitting  to  account  as  mortgagee  in  possession.  5.  An 
account  of  what  money  Pit  has  received  &c.,  on  account  of  the  said 
hereditaments,  since  the  same  were  extended  to  him  by  the  sherifE 
of  &c.,  under  the  inquisition  returned  by  the  said  sheriff,  in  pursuance 
of  the  writs  of  elegit  issued  &c.,  as  in  the  pleadings  mentioned,  or 
which,  without  his  wilful  default,  might  have  been  received." 
6.  Account  of  what  Pit  has  properly  laid  out  in  substantial  repairs 
and  amount  to  be  deducted. — Adjourn  &c. — Bull  v.  Faulkner,  V.-C. 
K.  B.,  27  July,  1847,  A.  2240 ;  1  D.  &  S.  688. 

For  form  of  application,  see  D.  C.  F.  430. 

5.  Judgment  upon  which  a  Writ  of  Execution  had  heen  sued  out, 
returned  by  the  Sheriff  and  duly  registered,  declared  a  Charge 
upon  the  Debtor's  Equitable  Life  Interest  in  Copyholds,  and 
enforced  by  Sale. 

Declaee  that  the  Pits  have  a  valid  charge  upon  the  life  estate 
of  the  Deft  P.  (equitable  tenant  for  life)  in  the  copyhold  messuage  and 
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premises  &c.  for  the  amounts  due  to  the  Pits  by  virtue  of  the  judg- 
ment of  &c.,  for  principal,  interest,  and  costs ;  And  order  that  the 
Pits  do  pay  to  the  Defts  D.  and  W.  (the  trustees  for  the  Deft  P.)  their 
costs  of  this  action,  to  be  taxed  &c.,  and  be  at  liberty  to  add  the 
same  to  their  own  costs  to  be  taxed  as  hereinafter  mentioned  ;  And 
it  is  ordered  that  the  Deft  P.,  do  on  or  before  &c.,  pay  to  the  Pits 
the  sum  of  £ —  on  account  of  the  amount  due  to  them ;  And  it  is 
ordered  that  S.  the  receiver  appointed  in  this  action  do  pay  any 
balance  which  shall  be  certified  to  be  due  from  him  on  passing  his 
final  account  to  the  Pits,  instead  of  into  Court  as  directed  by  the 
said  order  dated  &c.,  and  the  Pits  are  to  give  credit  for  any  money 
received  by  them  under  the  directions  hereinbefore  contained  in 
the  account  hereinafter  directed  ;  And  it  is  ordered  that  the 
following  &c. :  1.  An  account  of  what  remains  due  to  the  Pits  under 
or  by  virtue  of  their  said  judgment  for  principal,  interest,  and  costs, 
including  their  costs  of  this  action,  to  be  taxed  &c.,  after  giving 
credit  for  the  moneys  so  to  be  paid  to  them  as  aforesaid  ;  And  if 
the  Deft  P.  shall  pay  the  said  sum  of  £ —  as  aforesaid  to  the  Pits 
by  the  time  aforesaid,  then  upon  the  said  Deft  paying  to  the  Pits 
what  shall  be  certified  to  remain  due  to  them  upon  taking  the  said 
account,  within  three  months  after  the  date  of  the  Master's  certi- 
ficate, at  such  time  and  place  as  shall  be  thereby  appointed,  it  is 
ordered  that  the  Pits  do  enter  up  satisfaction  of  their  said  judgment ; 
But  in  default  of  the  said  Deft  paying  to  the  Pits  the  said  sum  of  £ — 
by  the  said  18th  March,  1875,  or  if  she  shall  pay  such  sum,  then 
in  default  of  her  paying  what  shall  be  so  certified  to  be  due  upon 
taking  such  account  at  the  time  and  place  aforesaid.  It  is  ordered 
that  the  life  estate  and  interest  of  the  said  Deft  P.  in  the  said  copy- 
hold messuage  and  premises  be  sold  with  the  approbation  of  the 
Judge,  and  the  money  arising  from  such  sale  be  lodged  in  Court 
to  the  credit  (fee.  Liberty  to  apply  in  Chambers  for  the  application 
of  the  money  arising  from  such  sale  and  generally. — See  Tillett 
V.  Pearson,  M.  R.,  18  Feb.  1875,  B.  340. 

In  this  case  the  Pits,  on  the  22nd  August,  1873,  had  obtained  judgment  in 
an  action  against  the  Deft,  and  on  the  next  day  sued  out  a  writ  of  elegit, 
which  was  returned  by  the  sheriff  (though  the  interest  of  the  debtor  was 
only  an  equitable  Me  estate  in  copyholds),  and  duly  registered.  The 
return  being,  from  the  nature  of  the  debtor's  interest,  practically  of  no 
value  to  the  Pit's,  they  filed  their  biQ  to  establish  the  validity  of  their  charge 
upon  the  debtor's  equitable  life  estate,  and  to  obtain  immediate  relief  by 
injunction  and  receiver.  On  the  2nd  December,  1873,  they  obtained  upon 
motion  an  order  restraining  the  trustees  from  paying,  and  the  judgment 
debtor  from  receiving  the  rents,  and  appointing  a  receiver  without  security  : 
see  Reg.  Lib.  1873,  B.  3018,  3182 ;  8.  C,  22  W.  R.  209 ;  1873,  W.  N.  218. 

For  an  injunction  at  the  suit  of  a  judgment  creditor  who  was  unable, 
owing  to  a  prior  mortgage,  to  obtain  a  delivery  of  the  land  in  execution, 
restraining  the  mortgagees  who  were  about  to  sell  from  paying  over  the 
surplus  proceeds  to  the  mortgagor,  see  Thornton  v.  Finch,  V.-C.  S.,  25  Nov. 
1864,  B.  2510 ;   8.  C,  4  Giff.  515. 
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6.  Judgment  enforced  by  Sale,  where    Creditor  unable  to  obtain 
Delivery  by  reason  of  Prior  Incumbrances. 

Directions  to  appoint  receiver  without  prejudice  to  the  rights 
of  any  prior  incumbrancer,  and  if  any  prior  incumbrancer  ia  in  pos- 
session, then  without  prejudice  to  such  possession  ;  An  account  of 
what  is  due  to  the  Pit  under  and  by  virtue  of  his  judgment  &c., 
and  for  his  costs  of  this  action,  such  costs  to  be  taxed  &c. ;  And  upon 
the  Defts,  or  either  of  them,  paying  to  the  Pit  what  shall  be  certified 
to  be  due  on  the  said  account  within  six  months  after  the  date  of 
the  Master's  certificate,  at  such  time  and  place  as  shall  be  thereby 
appointed,  then  in  the  event  of  such  payment  being  made  by  the 
Deft  J.  {subsequent  incumbrancer),  It  is  ordered  that  the  Pit  do 
assign  his  said  judgment  to  the  Deft  J. ;  but  in  the  event  of  such 
payment  being  made  by  the  Deft  K.  (judgtnent  debtor),  then  it  is 
ordered  that  the  Pit  do  enter  up  satisfaction  on  his  said  judgment ; 
but  in  default  of  the  Defts,  or  either  of  them,  paying  to  the  Pit 
what  shall  be  certified  to  be  due  on  the  said  account  by  the  time 
aforesaid.  It  is  ordered  that  the  interest  of  the  Deft  K.  of  and  in  the 
said  real  estate  be  sold  with  the  approbation  of  the  Judge,  and  the 
money  to  arise  by  the  said  sale  be  lodged  in  Court  &c. — Adjourn  &c. 
—Liberty  to  apply.— FeZis  v.  Kilfin,  M.  R.,  25  May,  1874,  B. 
1590  ;  18  Eq.  298. 

7.  Judgment  Debt — Accounts   and  Inquiries — Sale — Apjilication 

of  Proceeds. 

Order  that  the  following  &c.  :  1.  An  account  of  what  is  due  to 
the  Pits  in  respect  of  the  sum  of  £ — ,  the  balance  by  the  (Master's) 
certificate,  dated,  &c.,  certified  to  be  due  to  the  Pits  from  the  Deft,  with 
interest  thereon  at  the  rate  of  £4  p.  c.  per  ann.  from  the  date  of  the 
said  certificate,  and  for  their  subsequent  costs  of  this  action,  including 
their  costs  of  this  application,  such  costs  to  be  taxed  &c.  2.  An  inquiry 
what  lands  and  property  have  been  extended  under  or  by  virtue 
of  the  writ  of  elegit  sued  out  by  the  Pits  in  the  (originating  summons) 
mentioned,  and  what  are  the  nature  and  particulars  of  the  interest 
of  the  Deft  in  such  lands  and  property  and  of  his  title  thereto.  3.  An 
inquiry  whether  there  are  any,  and  (if  any)  what  debts  or  debt  other 
than  the  debt  of  the  Pits,  due  from  the  Deft,  which  is  or  are  a  charge 
or  charges  upon  the  said  land  and  property,  and  what  are  the  priorities 
of  the  Pit's  charge  and  of  such  other  charges  (if  any)  thereon.  4.  An 
account  of  what  is  due  in  respect  of  such  other  charges  (if  any)  and 
to  whom  ;  And  it  is  ordered  that  the  interest  of  the  Deft  in  the  said 
lands  and  property  so  extended  as  aforesaid,  or  a  suf&cient  part 
thereof,  be  sold  with  the  approbation  of  the  Judge ;  And  it  is 
ordered  that  the  money  to  arise  by  such  sale  be  lodged  in  Court  to 
the  credit  &c.,  "  Proceeds  of  the  sale  of  lands  and  property  extended 
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under  the  Pits'  elegit,"  subject  &c. ;  And  it  is  ordered  that  such 
money  be  applied  in  the  payment  of  what  shall  appear  to  be  due 
to  the  Pits  and  the  persons  entitled  to  such  other  charges  (if  any) 
as  aforesaid  according  to  their  priorities ;  And  the  Pits  and  such 
other  persons  (if  any)  are  to  be  at  liberty  to  apply  to  this  Court  or 
in  Chambers  for  payment  of  the  money  to  arise  by  such  sale  as  they 
may  be  advised. — Hythe  Corf.  v.  East,  V.-C.  M.,  6  May,  1870,  A.  1279  ; 
Re  Ibbotson,  M.  R.,  4  Nov.  1871,  A.  2790. 

8.  Judgment  against  a    Railway  Company  —  Inquiries    whether 
Extended  Lands  were  Surplus  Lands — 27  <&  28  V.  c.  112,  s.  4. 

Orber  that  the  following  &c. :  1.  An  inquiry  what  is  due  to  the 
(applicant)  0.  under  and  by  virtue  of  his  judgment.  2.  An  inquiry 
what  lands  and  property  have  been  extended  under  or  by  virtue  of 
the  writ  of  elegit  in  the  (originating  summons)  mentioned,  and  what 
are  the  nature  and  particulars  of  the  interest  of  the  said  T.  Railway  Co. 
in  such  lands  and  property,  and  of  their  title  thereto,  and  whether  any 
and  which  of  such  lands  are  superfluous  lands  within  the  intent  and 
meaning  of  the  Lands  Clauses  Consolidation  Act,  1845  [or  superfluous 
lands  not  required  for  the  purposes  of  the  undertaking  of  the  said 
railway  co.].  3.  An  inquiry  whether  there  are  any,  and  (if  any)  what, 
liens,  charges,  or  incumbrances  upon  the  said  lands,  or  any  and  what 
part  thereof,  and  what  are  their  priorities,  and  what  is  due  on  account 
thereof  respectively. — Liberty  to  apply  to  adopt  any  of  the  pro- 
ceedings of  the  debenture  creditors'  suit  as  they  may  be  advised. — 
Adjourn  further  hearing  of  (originating  summons). — Re  Ogilvie,  V.-C. 
W.,  10  Nov.  1871,  B.  2869,  affirmed  L. JJ.,  18  Dec.  1871 ;  see  7  Ch.  174. 

For  the  like  order,  see  Be  Hull,  &c.  By.  Co.,  V.-C.  W.,  24  April,  1866, 
A.  1005  ;  2  Eq.  262 ;  Oardner  v.  London,  Chatham  and  Dover  By.  Co., 
Grissell's  Case,  L.JJ.,  22  Jan.  1867,  A.  114  ;  2  Ch.  386. 

For  order  that  Petrs,  who  had  under  their  elegit  obtained  a  delivery  of 
land  belonging  to  a  public  oc,  should  be  at  liberty  to  sell  cut  of  Court,  and 
bring  the  proceeds  into  Court  for  distribution,  with  the  usual  inquiries, 
see  Be  The  Ventnor  Harbour  Co.,  V.-C.  W.,  13  Jan.  1866,  B.  126  ;  13  L.  T. 
793. 

9.  Sale  and  immediate   Conveyance  by  Company    to   adjoining 

Landotmer   with   Right   of    Pre-emption,    after    Return    of 
Inquisition,  without  Inquiry — 27  cfc  28  V.  c.  112,  s.  4. 

Tax  the  costs  of  the  (applicants)  of  this  application  and  consequent 
thereon ;  And  the  (applicants)  are  to  be  at  liberty  to  add  such  costs  to 
their  debt  of  £ — ,  for  which  a  memorandum  of  a  writ  of  execution 
has  been  registered  in  the  Central  Office  and  the  interest  thereon ; 
And  it  is  ordered  that  the  close,  piece,  or  parcel  of  pasture  land  of 
which  the  C.  Railway  Co.  were  found  by  the  return  to  the  inquisition 
taken  on  &c.,  in  pursuance  of  the  writ  of  elegit  issued  at  the  suit 
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of  the  (applicants)  as  in  the  (originating  summons)  mentioned, 
to  be  possessed  as  their  own  proper  goods  and  chattels  for  all 
the  remainder  of  a  certain  term  of  2000  years  therein  granted 
some  years  before  tlie  taking  of  the  said  inquisition,  and  also  the 
closes,  pieces,  or  parcels  of  land  of  which  the  said  C.  Railway  Co. 
were  found  by  the  said  return  to  be  seised  in  their  demesne  as  of 
fee,  and  which  have  been  actually  delivered  to  the  (applicants)  with 
the  timber  thereon,  be  sold  to  L.  {adjoining  landowner  who  had  agreed 
to  purchase  for  a  given  sum)  for  the  sum  of  £ — ,  for  all  the  interest 
of  the  said  co.  therein ;  And  it  is  ordered  that  the  said  co.  do  join 
in  and  execute  a  proper  conveyance  of  the  said  lands  to  the  said  L., 
such  conveyance  to  be  settled  by  the  Judge  in  case  the  parties 
difier  ;  and  the  (applicants)  are  to  be  at  liberty  to  receive  the  said 
purchase-money  for  the  said  lands,  and  to  apply  the  same  in  or 
towards  discharge  of  the  £ —  in  the  said  (originating  summons) 
mentioned,  and  interest  thereon,  and  the  costs  hereby  directed  to  be 
taxed.— Re  Calne  Railway  Co.,  Y.-O.S.,  8  Aipn\,  1870,  A.  866 ;  9  Eq.  658. 

For  forms  of  proceedings  as  to  registration  of  writs  or  orders  afEeoting 
land,  and  enforcing  judgments  by  sale,  see  D.  C,  P.  453 — 460. 

NOTES. 
JQDGMBNTS — JUDGMENTS   ACTS,    1838 18G4. 

By  the  Judgments  Act,  1864  (27  &  28  V.  c.  112),  s.  1  (repealed  as  from 
1  July,  1901,  by  the  Land  Charges  Act,  1900,  v.  inf.  p.  2002),  in  effect,  the 
requisite  for  obtaining  a  charge  or  lien  upon  the  debtor's  land  was  the  return 
of  the  sheriff  to  a  Avrit  of  elegit  sued  out  by  the  judgment  creditor,  and  not 
merely,  as  under  1  &  2  V.  c.  110,  registration  of  the  judgment,  and,  under 
23  &  24  V.  c.  38,  registration  of  the  writ  of  execution,  which  must  also  have 
been  executed  and  put  in  force  within  three  months  after  registration :  see 
Guest  V.  Cowbridge  By.  Co.,  6  Eq.  619  ;  Haiton  v.  Haywood,  9  Ch.  229. 

Under  the  old  law  (before  1  &  2  V.  c.  110),  a  moiety  only  of  the  debtor's 
lands  could  be  extended  under  a  writ  of  elegit,  which  must  have  been  sued 
out  before  the  judgment  creditor  could  proceed  in  Equity  to  enforce  his 
security  against  the  debtor's  equitable  interest :  Neate  v.  D.  Marlborough, 
3  My.  &  C.  407  ;  Smith  v.  H^irst,  10  Ha.  30,  48  ;  and  copyholds  could  not  be 
taken  in  execution :  Carson,  R.  P.  St.  415 ;  Sugd.  V.  &  P.  521 ;  Dart. 
936. 

By  the  Judgments  Act,  1838  (1  &  2  V.  c.  110),  the  remedies  of  judgment  Judgments 
creditors  were  extended,  and  a  judgment  was  converted  from  a  general  hen  Act,  1838. 
into  a  specific  incumbrance  or  equitable  charge :  see  Eolletson  v.  Morton, 
1  D.  &  War.  195  ;  Sugd.  V.  &  P.  526,  527  ;  Dart.  1206 ;  Whitworth  v. 
Oaugain,  1  Ph.  728  ;  on  land  over  which  the  debtor  has  an  absolute  power 
of  disposition :  see  Beavan  v.  E.  Oxford,  6  D.  M.  &  G.  507  ;  Be  Lord 
Kensington,  Bacon  v.  Ford,  29  Ch.  D.  527. 

Sect.  1 1  empowered  the  sheriff  under  a  writ  of  elegit  to  deliver  in  execution 
the  whole  of  the  debtor's  lands  &c.  and  hereditaments,  including  lands  of 
copyhold  or  customary  tenure. 

By  sect.  13,  a  judgment  entered  up  was  to  operate  as  a  charge  upon  all 
lands,  &o.  and  hereditaments,  including  copyholds,  which  the  debtor,  at  the 
time  of  the  entering  up  of  the  judgment,  or  afterwards,  should  be  entitled  to 
at  Law  or  in  Equity  for  any  estate  or  interest  whatever,  in  possession  or 
otherwise,  or  over  which  such  debtor  should,  at  the  time  of  entering  up 
judgment,  have  any  disposing  power  exercisable  by  him,  mthout  any  other 
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person's  assent,  for  his  own  benefit ;  and  was  to  be  binding  as  against  the 
judgment  debtor  and  all  persons  claiming  under  him  after  the  judgment, 
and  against  all  whom  the  debtor  could  bar  by  disentailing ;  and  the  creditor 
had  the  same  right  to  enforce  such  charge  in  Equity  as  he  would  have  had 
if  the  debtor  had  power  to  charge  the  same  hereditaments,  and  had  by 
writing  agreed  to  charge  the  same  with  the  amount  of  such  judgment  debt 
and  interest  thereon — (the  rate  of  which,  by  sect.  17,  was  fixed  at  4  p.  c.) — 
but  proceedings  to  obtain  the  benefit  of  the  charge  were  not  to  be  taken 
until  after  the  expiration  of  a  year  from  entering  up  the  judgment  (though 
the  creditor  by  first  suing  out  an  degit,  as  under  the  old  law,  might  have 
proceeded  independently  of  the  Act :  see  Oodfrey  v.  Tucker,  33  Beav.  280  ; 
Partridge  v.  Foster,  34  Beav.  1 ;  Smith  v.  Hurst,  1  Coll.  705 ;  and  though 
unable  to  obtain  the  benefit  of  his  charge  before  the  expiration  of  a  year, 
might  have  had  the  rents  at  once  impounded  for  his  protection :  Walts  v. 
Jefferyes,  3  Mac.  &  G.  372 ;  Yescombe  v.  Landor,  28  Beav.  80) ;  and  in  case 
of  bankruptcy  of  the  debtor  the  judgment  creditor  did  not  obtain  any 
preference  from  his  charge  unless  the  judgment  should  have  been  entered 
up  one  year  at  least  before  the  bankruptcy, 
ers  having  By  sect.  18,  the  effect  of  judgments  is  given  to  decrees  and  orders  of 
ot  of  Courts  of  Equity,  rales  of  Courts  of  Law,  and  orders  in  Bankruptcy  and 

jments.  Lunacy  for  payment  of  money  ;  and  all  remedies  given  by  the  Act  to  judg- 
ment creditors  were  given  to  persons  to  whom  any  moneys  or  costs,  charges, 
or  expenses  were  by  such  orders  or  rules  directed  to  be  paid. 

Orders  of  the  Probate  Court  for  payments  of  money  were  not  within 
sect.  18,  and  could  not  be  enforced  as  judgments :  Pratt  v.  Bull,  1  D.  J.  &  S. 
141  ;  4  Gift.  117. 

Whether  decrees  of  the  Divorce  Court  for  payment  of  ahmony  could  be 
so  enforced,  quosre :  see  Exp.  Holden,  13  C.  B.  N.  S.  641 ;  Sidney  v.  S., 
1867,  W.  N.  248  ;  17  L.  T.  9  ;  Oliver  v.  Lowther,  28  W.  R.  381 ;  42  L.  T. 
47. 

The  effect  of  judgments  was  given  to  decrees  and  orders  of  the  Court  of 
Admiralty  for  payment  of  money  by  24  &  25  V.  u.  10,  a.  15. 

But  since  the  Jud.  Acts,  these  distinctions  have  been  practically  abolished, 
and  the  same  effect  will  be  given  to  the  judgments  and  orders  of  every 
Division  of  the  Supreme  Court. 

Thus,  an  order  for  alimony  now  makes  the  (divorced)  \vife  a  judgment 
creditor  of  the  husband,  so  that  she  can  obtain  a  receiver  of  the  income  of 
the  settlement  funds,  and  restrain  the  trustees  from  paying  any  of  such 
income  to  the  husband,  and  from  iii  anywise  acting  upon  any  consent  given 
by  him  to  an  advancement  out  of  the  fund  to  children  of  the  marriage : 
Oliver  v.  Lowther,  28  W.  R.  381 ;  42  L.  T.  47. 
sction  To  constitute  an  order  for  payment  of  money  a  j  udgment  debt,  there  must 

ay.  be  a  final  and  actual  direction  to  pay  :   see  Garner  v.  Briggs,  4  Jur.  N.  S. 

230 ;  27  L.  J.  Ch.  483  ;  6  W.  R.  378. 

Accordingly  a  Judge's  order  for  payment  of  money  conditionally :  Oibbs 
V.  Flight,  13  C.  B.  803  ;  an  order  for  an  account  and  payment  of  what  shall 
be  found  due :  Chadwick  v.  Holt,  8  D.  M.  G.  &  584  ;  Widgery  v.  Tepper,  6 
Ch.  D.  364,  C.  A. ;  the  Master's  certificate  finding  money  to  be  due,  though 
adopted  by  the  Judge :  E.  Mansfield  v.  Ogle,  4  D.  &  J.  38 ;  a  rule  for 
taxation  of  costs  and  an  allocatur  of  the  Master  :  Shaw  v.  Neale,  6  H.  L.  C. 
581  ;  20  Beav.  157  ;  a  balance  order  in  a  winding-up  directing  an  exor  to 
pay  a  call  out  of  the  assets  "  in  a  due  course  of  admon  "  ^  Be  Hubback, 
International  Hydropathic  Co.  v.  Hawes,  29  Ch.  D.  935,  C.  A. ;  Westmoreland 
Slate  Co.  V.  Feilden,  [1891]  3  Ch.  15 :  have  been  held  not  to  constitute 
judgment  debts ;  and  as  to  a  garnishee  order,  see  Pritchett  v.  English  and 
Colonial  Syndicate,  [1899]  2  Q.  B.  428,  C.  A. ;  but  by  0.  xui,  24,  every 
order  of  the  Court  or  a  Judge,  whether  in  an  action,  cause,  or  matter,  may 
be  enforced  in  the  same  manner  as  a  judgment  to  the  same  effect :  et  v.  sup. 
Vol.  I.  Chap.  XXVII.  p.  408  et  seq. ;  and  an  action  for  debt  will  lie  on  a 
garnishee  order,  but  should  not  be  brought  if  the  amount  can  be  recovered 
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under  0.  xlv,  r.  3  :  Pritohett  v.  English  and  Colonial  Syndicate,  sup.  ; 
and  thus  an  action  will  lie  on  an  order  for  costs  in  K.  B.  D. :  Godfrey  v. 
George,  [1896]  1  Q.  B.  48,  C.  A. ;  Philpott  v.  Lepain,  35  L.  T.  855  ;  or  in 
P.  D. :  Norton  v.  Oregory,  73  L.  T.  10  (secus,  in  an  inferior  Court,  such  as 
the  County  Court,  Furber  v.  Taylor,  69  L.  J.  Q.  B.  898 ;  48  W.  R.  689). 

So  also  an  order  for  payment  into  Court  does  not  make  the  Pit  a  judgment 
creditor  of  the  Deft  ordered  to  pay.  Ward  v.  Shakeshaft,  1  Dr.  &  Sm.  269  ; 
and  under  27  &  28  V.  c.  112,  where  a  sequestration  had  issued  for  non- 
compliance by  Deft,  an  exor,  with  an  order  in  an  admon  suit  to  pay  money 
into  Court,  and  possession  had  been  taken,  the  Pits  were  held  not  entitled 
as  execution  creditors  to  obtain  an  order  for  sale  on  petition  under  sect.  4 : 
Johnson  v.  Burgess,  15  Eq.  398. 

An  order  under  O.  xiv,  r.  1,  giving  liberty  to  sign  final  judgment  for  the 
amount  claimed  is  not  equivalent  to  signing  or  entry  of  judgment  so  as  to 
give  a  judgment  creditor's  right  of  priority  to  a  Pit  who  has  failed  to  follow 
up  the  order  by  signing  judgment  under  O.  xli  :  Be  Giimey,  Clifford  v.  Q., 
[1896]  2  Ch.  863. 

By  the  Judgments  Act,  1864  (27  &  28  V.  o.  112),  s.  2,  the  term  "  judg- 
ment "  includes  registered  decrees  and  orders  of  Courts  of  Equity  and 
Bankruptcy,  and  other  orders  having  the  operation  of  a  judgment :  "  lands,' ' 
aU  corporeal  and  incorporeal  hereditaments,  or  any  interest  therein ; 
"  debtor,"  the  husbands  of  married  women,  assignees  of  bankrupts,  com- 
mittees of  lunatics,  and  the  heirs  or  devisees  of  deceased  persons. 

By  the  Judgments  Act,  1838  (1  &  2  V.  c.  110),  a.  19,  repealed  and  Registration, 
replaced  by  the  Land  Charges  Act,  1900  (63  &  64  V.  c.  26),?).  inf.  p.  2002,  judgments 
judgments,  &c.,  in  order  to  afifeot  the  land,  &c.  under  the  Act  as  against  Act,  1838. 
purchasers,  mortgagees,  or  creditors  (i.e.  creditors  having  some  interest  in  or 
right  against  the  land :  Simpson  v.  Morley,  2  K.  &  J.  71),  must  have  been 
registered  in  the  Common  Pleas,  and  (by  the  Judgments  Act,  1839  (2  &  3 
V.  c.  11),  s.  4,  explained  by  the  Judgments  Act,  1855  (18  &  19  V.  c.  15), 
s.  6),  re-registered  after  the  expiration  of  five  years  ;  and  by  the  Judgments 
Act,  1840  (3  &  4  V.  c.  82),  s.  2  (extended  by  18  &  19  V.  o.  15,  s.  4),  even 
purchasers,  &c.,  with  notice  of  the  judgment  were  not  to  be  affected  thereby 
until  it  had  been  registered  as  provided  in  1  &  2  V.  c.  110,  s.  19. 

The  words  purchasers,  mortgagees,  or  creditors  refer  to  those  who  become 
such  after  the  omission  to  re-register,  and  if  two  judgment  creditors  duly 
register,  the  first  does  not  lose  his  priority  by  subsequently  omitting  to 
re-register :  Beavan  v.  Earl  of  Oxford,  6  D.  M.  &  Q.  492 ;  Shaw  v.  Neale,  6 
H.  L.  C.  581 ;  and  see  Simpson  v.  Morley,  2  K.  &  J.  71 ;  Benham  v.  Keane, 
1  J.  &  H.  697  ;  but  the  subsequent  purchaser,  &c.,  being  only  bound  to 
search  the  register  for  five  years,  may  have  the  benefit  of  the  first  judgment, 
which  he  does  not  find  on  the  register,  as  against  the  second  judgment 
creditor  who  has  re-registered:  Be  Lord  Kensington,  Bacon  v.  Ford,  29 
Ch.  D.  527. 

If  the  lands  were  in  a  register  county,  registration  in  the  county  register, 
as  well  as  in  the  Common  Pleas,  was  necessary  in  order  to  bind  them : 
Westbrooke  v.  Blythe,  3  El.  &  Bl.  737  ;  Johnson  v.  Holdsworth,  1  Sim.  N.  S. 
106  ;  Hughes  v.  Liimley,  4  El.  &  Bl.  274. 

By  the  Law  of  Property  Amendment  Act,  1860  (23  &  24  V.  c.  38),  s.  1  Law  of 
(which  was  not  retrospective :  see  Evans  v.  Williams,  2  Dr.  &  Sm.  324,  and  Property 
has  been  repealed  as  from  1st  July,  1901,  by  the  Land  Charges  Act,  1900,  Amendment 
V.  inf.  p.  2002),  no  judgment  to  be  entered  up  after  23rd  July,  1860,  was  Act,  1800. 
to  affect  any  land  of  whatsoever  tenure  as  to  a  purchaser  for  value  or  a  mort- 
gagee, whether  with  or  without  notice  of  the  judgment,  unless  execution 
on  such  judgment  should  have  been  issued  and  registered  as  therein  pre- 
scribed, or,  although  duly  registered,  unless  such  execution  should  have  been 
executed  and  put  in  force  within  three  calendar  months  from  the  time 
when  it  was  registered.     This  provision  appUed  to  land  in  which  the  judg- 
ment debtor  had  an  equitable  interest  only :  Wallis  v.  Morris,  10  Jur.  N.  S. 
741. 
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By  sects.  3  and  4  (which  are  in  like  manner  repealed  by  the  Act  of  1900, 
V,  inf. ),  it  was  necessary  to  register  and  re- register  judgments  in  order  to  give 
the  judgment  creditor  preference,  as  against  heirs,  exors,  or  admors,  in  the 
distribution  of  their  ancestors',  testators',  or  intestates'  estates,  over  simple 
contract  debts :  Van  Ohduive  v.  Nerinckx,  21  Ch.  D.  189 ;  but  not  to 
entitle  a  creditor  who  had  recovered  judgment  against  the  exor  or  admor  to 
priority  over  simple  contract  creditors  of  the  estate :  Jennings  v.  Riby, 
33  Beav.  198  ;  even  since  the  Administration  of  Estates  Act,  1869  (32  &  33 
V.  c.  46) :  Gaunt  v.  Taylor,  3  Man.  &  G.  886 ;  3  Scott,  N.  R.  700 ;  Re 
Williams'  Estate,  W.  v.  W.,  15  Eq.  270 ;  Re  Maggi,  Winehcmse  v.  W.,  20 
Ch.  D.  545 ;  Williams  v.  W.,  15  Eq.  270 ;  and  the  priority  of  judgment 
creditors  in  the  admon  of  assets  is  not  affected  by  sect.  10  of  the  Jud.  Act, 
1875  :  Smith  v.  Morgan,  5  C.  P.  D.  337  ;  Re  Maggi,  sup.  ;  and  see  Chap. 
XLIV.,  sup.  pp.  1363, 1404. 

It  was  the  practice  in  the  Common  Pleas  Register  Office  to  enter,  in  the 
margin  of  the  register  of  judgments,  a  memorandum  when  an  execution 
was  registered,  with  the  date  of  such  registering :  see  6  Jur.  N.  S.  pt.  2, 
p.  338. 

And  see  on  this  Act,  which  regulates  judgments  between  23rd  July, 
1860,  and  29th  July,  1864,  Prid.  Conv.  vol.  i.  p.  82 ;  Carson,  R.  P.  S. 
540  et  seq. 

Under  O.  Lxi,  1,  la,  22,  registration  was  effected  in  the  Judgments 
Department  of  the  Central  Office, 
d  Charges  The  Land  Charges  Registration  and  Searches  Act,  1888  (51  &  52  V.  c.  51), 
1888.  g.  5^  provides  for  the  estabhshment  at  the  office  of  land  registry  of  a  register 
of  writs  and  orders  affecting  land,  and  "  there  may  be  registered  therein,  in 
the  prescribed  maimer,  any  writ  or  order  affecting  land,  issued  or  made  by 
any  Court  for  the  purpose  of  enforcing  a  judgment,  statute,  or  recognizance, 
and  any  order  appointing  a  receiver  or  sequestrator  of  land,"  The  entry 
is  to  be  in  the  name  of  the  person  whose  land  is  affected,  and  the  regis- 
tration, which  is  to  endure  for  five  years,  but  to  be  renewable  from  time  to 
time,  is  to  have  the  same  effect  as,  and  to  make  unnecessary,  registration  in 
the  Central  Office  in  pursuance  of  any  other  Act.  By  sect.  6,  every  such 
writ  or  order  as  mentioned  in  sect.  5,  and  every  dehvery  in  execution  or 
other  proceeding  taken  in  pursuance  of  any  such  writ  or  order,  shaU  be  void 
as  against  a  purchaser  for  value  (which  expression  includes  a  mortgagee, 
lessee,  or  other  person  interested)  of  the  land,  unless  the  writ  or  order  is 
for  the  time  being  registered  in  pursuance  of  this  Act ;  but  where  the 
proceeding  in  which  the  writ  or  order  was  issued  or  made  is  for  the  time 
being  registered  as  a  Us  pendens  in  the  name  of  the  person  whose  land  is 
affected  by  the  writ  or  order,  nothing  in  the  section  is  to  affect  the  operation 
of  such  registration.  By  sect.  4,  "  judgment  "  is  not  to  include  an  order 
made  by  a  Court  having  jurisdiction  in  bankruptcy  in  the  exercise  of  that 
jurisdiction,  but,  save  as  aforesaid,  includes  "  any  order  or  decree  having  the 
effect  of  a  judgment." 
d  Charges  By  the  Land  Charges  Act,  1900  (63  &  64  V.  c.  26),  s.  1  (which,  by  order  of 
1900.  the  L.  C.  made  thereunder,  came  into  operation  on  Sept.  1st,  1900),  pro- 
vision is  made  for  the  transfer  of  the  business  relating  to  the  registry  of 
judgments  from  the  Central  Office  to  the  Land  Registry. 

The  Act  (which,  as  to  the  remaining  sections  thereof,  came  into  operation 
on  July  1st,  1901)  further  provides  as  follows : — 

Scot.  2,  sub-sect.  1 :  "  A  judgment  or  recognizance,  whether  obtained  or 
entered  into  on  behalf  of  the  Crown  or  otherwise,  and  whether  obtained  or 
entered  into  before  or  after  the  commencement  of  this  Act,  shall  not  operate 
as  a  charge  upon  land  or  any  interest  in  land,  or  on  the  unpaid  purchase- 
money  for  any  land,  unless  or  until  a  writ  or  order  for  the  purpose  of 
enforcing  it  is  registered  under  sect.  5  of  the  Land  Charges  Registration  and 
Searches  Act,  1888."  By  sub-sect.  2  the  section  is  made  to  apply  to  any 
inquisition  finding  a  debt  due  to  the  Crown,  and  any  obligation  or  specialty 
made  to  the  Crown,  and  any  acceptance  of  office  from  or  under  the  Crown, 
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whatever  may  have  been  its  date,  in  like  manner  as  it  applies  to  a  judgment. 
By  sub-sect.  3,  except  under  an  order  of  the  High  Court,  no  entry  is  to  bo 
made  in  any  register  under  sects.  19  and  21  of  the  Judgments  Act,  1838, 
sect.  8  of  the  Judgments  Act,  1839,  the  Law  of  Property  Amendment  Act, 
1860,  the  Judgments  Act,  1864,  or  the  Crown  Suits  &c.  Act,  1865. 

Sect.  3  :  "  Sect.  6  of  the  Land  Charges  Registration  and  Searches  Act, 
1888,  shall  apply  to  every  writ  and  order  affecting  land  issued  or  made  by 
any  Court  for  the  purpose  of  enforcing  a  judgment,  whether  obtained  on 
behalf  of  the  Crown  or  otherwise,  and  whether  obtained  before  or  after  the 
commencement  of  this  Act,  and  to  every  delivery  in  execution  or  other 
proceeding  taken  in  pursuance  of  any  such  writ  or  order,  or  in  obedience 
thereto." 

As  to  the  procedure  to  obtain  registration,  see  Dan.  670,  671. 

By  sect.  4,  the  Middlesex  Registry  Act,  1708  (7  Anne,  o.  20),  is  not  to 
apply  to  any  instrument  made  after  July  30th,  1900,  and  capable  of  regis- 
tration under  that  Act  or  the  Act  of  1888. 

By  the  Judgments  Act,  1864  (27  &  28  V.  c.  112),  s.  4,  as  amended  by  the  Sale  under  27 
Land  Charges  Act,  1900  (63  &  64  V.  c.  26),  "  Every  creditor  to  whom  any  &  28  V.  u. 
land  of  his  debtor  shall  have  been  actually  dehvered  in  execution  by  virtue  112. 
of  any  judgment,  statute,  or  recognizance  shall  be  entitled  forthwith,  or 
at  any  time  afterwards  while  the  registry  of  such  writ  or  process  shall 
continue  in  force,  to  obtain  from  the  Court  of  Chancery  upon  petition  in 
a  summary  way,  an  order  for  the  sale  of  his  debtor's  interest  in  such  land, 
and  every  such  petition  may  be  served  upon  the  debtor  only :  and  thereupon 
the  Court  shall  direct  all  such  inquiries  to  be  made  as  to  the  nature  and 
particulars  of  the  debtor's  interest  in  such  land,  and  his  title  thereto,  as 
shall  appear  to  be  necessary  or  proper ;    and  in  making  such  inquiries, 
and  generally  in  carrying  into  effect  such  order  for  sale,  the  practice 
of  the  said  Court  with  respect  to  sales  of  real  estates  of  deceased  persons  for 
the  payment  of  debts  shall  be  adopted  and  followed,  so  far  as  the  same  may 
be  found  conveniently  applicable." 

The  order  was  formerly  obtained  upon  petition  (describing  the  same 
property  as  in  the  return :  Re  South,  9  Ch.  369),  but  now  by  O.  lv,  r.  9b,  an 
application  by  a  judgment  creditor  for  an  order  under  the  Act  (27  &  28  V. 
c.  112),  for  the  sale  of  his  debtor's  interest  in  any  land  dehvered  in  execution 
is  to  be  made  by  originating  summons,  which  is  to  be  served  upon  the 
debtor ;  and  an  apphcation  by  petition  is  irregular :  Be  Harrison  and 
Bott"mley,  [1899]  1  Ch.  465  (per  North,  J.),  and  any  extra  costs  occasioned 
thereby  may  be  thrown  upon  the  Petrs :  Be  Martin  and  Varlow,  1894, 
W.  N.  223  ;  43  W.  R.  247. 

Where  the  judgment  debtor's  interest  m  land  is  reversionary  there  can  be 
no  actual  dehvery  in  execution  :  Be  Harrison  and  Bottomleij,  [1899]  1  Ch. 
465,  C.  A. ;  Hood  Barrs  v.  Caihcart,  [1895]  2  Ch.  411. 

An  inmiediate  sale  was  ordered  with  consent  of  a  mortgagee,  and  without 
directing  inquiries,  there  being  evidence  that  there  was  no  other  charge  on 
the  land :  Re  Bithray,  59  L.  J.  Ch.  66  ;  61  L.  T.  383  ;  38  W.  R.  60. 

For  orders  and  inquiries  under  this  section,  see  Forms  1,  8,  9,  swy 
pp.  1993,  1998. 

Lands  of  a  railway  co.  which  have  been  extended  may  be  sold  on  apphca- 
tion under  sect.  4,  after  it  has  been  ascertained  by  the  inquiries  directed 
that  the  oo.  has  a  saleable  interest  in  such  lands  (as  being  superfluous  lands) : 
see  Re  Bishop's  Waltham  By.  Co.,  2  Ch.  382  ;  Hull  and  Hornsea  By.  Co., 
2  Eq.  262 ;  Gardner  v.  L.  C.  S  D.  By.  Co.,  OrisselVs  Case,  2  Ch.  385  ;  Re 
Ogilvie,  Form  8,  sup.  p.  1998  ;  8.  C,  7  Ch.  174  ;  Be  Hull,  Barnsley,  and 
W.  Biding  By.  Co.,  40  Ch.  D.  119,  C.  A. ;  and  c/.  Stagg  v.  Medway,  dbc.  Co., 
[1903]  1  Ch.  169,  C.  A. 

Upon  proof  by  the  petitioning  judgment  creditors  of  a  railway  co.  that  the 
extended  land  was  "  superfluous  land,"  and  that  the  adjoining  landowner 
with  a  right  of  pre-emption  had  agreed  to  purchase,  an  order  for  an  imme- 
diate sale  and  execution  of  a  proper  conveyance  by  the  co.  was  made  without 
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directing  inquiries:  Re  Calne  By.  Co.,  9  Eq.  658;  Form  9,  swp.  p. 
1998. 

A  sale  in  execution  under  a  judgment  was  not  equivalent  to  a  sale  by  the 
debtor,  so  as  to  give  the  purchaser  a  good  title  previously  to  the  Voluntary 
Conveyances  Act,  1893  (56  &  57  V.  c.  21),  under  27  EUz.  c.  4,  as  against  a 
voluntary  settlement  previously  made  by  the  debtor :  Godfrey  v.  Poole, 
13  App.  Ca.  497,  P.  C. 
orities.  If  upon  making  such  inquiries  as  directed  in  sect.  4,  it  shall  appear  that 

any  other  judgment  debt  is  a  charge  upon  the  land,  the  creditor  entitled  to 
the  benefit  of  such  charge  (whether  prior  or  subsequent  to  the  charge  of 
the  Petr)  shall  be  served  with  notice  of  the  order  for  sale,  and  shall  after 
service  be  bound  thereby,  and  shall  be  at  liberty  to  attend  the  proceedings 
under  the  same,  and  to  have  the  benefit  thereof ;  and  the  proceeds  of  the 
sale  shall  be  distributed  among  the  parties  entitled,  according  to  their 
respective  priorities  (sect.  5). 

For  a  case  in  which  inquiries  were  dispensed  with,  see  Be  Bithray,  59 
L.  J.  Oh.  66  ;  61  L.  T.  383  ;  38  W.  R.  60 ;  see  also  Be  Calne  By.  Co.,  9  Eq. 
658,  Slip. ;  and  Be  Cooper,  37  W.  R.  330 ;  60  L.  T.  95. 

Priorities  of  judgment  creditors  were  determined  by  the  date  at  which  the 
writ  of  elegit  was  placed  in  the  hands  of  the  sheriff,  not  by  the  date  at  which 
the  judgment  was  obtained :  Chiest  v.  The  Cowbridge  By.  Co.,  6  Eq.  619. 
A  judgment  is  within  the  provisions  of  the  Real  Estate  Charges  Acts. 
V.  sup.  p.  1476  et  seq.  :  Nesbitt  v.  Lawder,  17  L.  R.  Ir.  53  ;  Eyre  v.  McDowell, 
9  H.  C.  619. 
3rests  The  return  of  the  sheriff  to  the  writ  is  the  actual  deUvery  by  writ  of 

ipable  of  elegit ;  Be  D.  of  Newcastle,  8  Eq.  700  ;  Champneys  v.  Burland,  19  W.  R. 
very  in  148  ;  23  L.  T.  584  ;  and  therefore,  if  the  interest  of  the  debtor— from  being 
Dution.  merely  an  equitable  life  estate  :  see  Be  D.  of  Newcastle,  8  Eq.^  00 ;  Tillettv. 
Pearson,  22  W.  R.  209  ;  43  L.  J.  Ch.  93 ;  Form  5,  sup.  p.  1995 ;  or  a 
partial  equitable  interest  only  :  Frith  v.  D.  Norfolk,  4  Madd.  503  ;  or  an 
equity  of  redemption  :  see  Wells  v.  Kilpin,  18  Eq.  298  ;  Thornton  v.  Finch, 
4  Giff.  515  (either  of  freeholds :  Plunkett  v.  Penson,  2  Atk.  290 ;  or  of  a 
leasehold  term :  Lyster  v.  Dolland,  1  Ves.  jun.  431 ;  Scott  v.  Scholey,  8 
East,  467) ;  or  an  interest  in  remainder  only :  see  Be  South,  9  Ch.  369  ; 
or  from  having  been  already  extended  under  a  prior  elegit :  see  Carter  v. 
Hughes,  2  H.  &  N.  714 ; — cannot  be  actually  deHvered  in  execution,  the 
judgment  creditor,  though  he  has  sued  out  and  dehvered  his  writ  of  elegit 
to  the  sheriff,  is  not  entitled  to  apply  in  a  summary  way  for  a  sale  of  the 
debtor's  land  under  sect.  4 :  see  The  Cowbridge  By.  Co.,  5  Eq.  413,  417 
Quest  V.  The  Cowbridge  By.  Co.,  6  Eq.  619  ;  Be  D.  of  Newcastle,  8  Eq.  700 
and  as  to  reversionary  personalty,  see  Flegg  v.  Prentis,  [1892]  2  Ch.  428 
De  Peyrecase  v.  Nicholson,  71  L.  T.  255.  But  the  appointment  of  a 
receiver  (though  not  perfected  by  the  giving  of  security)  operates  as  actual 
delivery  in  execution  by  virtue  of  "  other  lawful  authority  "  :  Hatton  v. 
Haywood,  9  Ch.  235  ;  Be  Pope,  17  Q.  B.  D.  743,  C.  A. ;  Exp.  Evans,  Be 
Watkins,  13  Ch.  D.  252,  C.  A. ;  and  thus  amounts  to  equitable  execution 
(v.  svp.  Vol.  I.  p.  758  et  seq.),  but  not  so  where  the  property  is  necessarily 
incapable  of  being  "  actually  "  delivered  in  execution,  as  in  the  case  of  a 
remainder  or  reversion  in  real  estate :  Be  Harrison  and  Bottomley,  [1899] 
1  Ch.  465,  C,  A. ;  Hood  Barrs  v.  Cathcart,  [1895]  2  Ch.  411. 
pointment  Where  a  legal  impediment  capable  of  removal  exists,  the  judgment 
■eceiver.  creditor  (as  under  the  old  law :  see  Neate  v.  D.  Marlborough,  3  My.  &  C. 
407  ;  Smith  v.  Hurst,  10  Ha.  30)  should  take  proceedings  to  perfect  hia 
inchoate  right,  by  the  immediate  appointment  of  a  receiver :  see  Tillett  v. 
Pearson,  22  W.  R.  209  ;  43  L.  J.  Ch.  93  ;  Anglo-Italian  Bank  v.  Davies,  19 
Ch.  D.  275, 290,  C.  A. ;  and  for  this  purpose  it  is  not  necessary  that  he  should 
previously  sue  out  a  writ  of  degit :  Be  Pope,  sup.  ;  Exp.  Evans,  sup. ;  or 
should  obtain  the  equivalent  of  execution  {Hatton  v.  Haywood,  9  Ch.  229  ; 
21  W.  R.  356  ;  Thornton  v.  Finch,  4  Giff.  515)  by  a  declaration  of  his  right, 
and  judgment  or  order  for  sale  subject  to  prior  incumbrance  (if  any) :  see 
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Tillett  V.  Pearson,  Form  6,  mp.  p.  1995  ;    Wells  v.  Kilpin,  18  Eq.  298, 
Form  6,  sup.  p.  1997. 

As  to  the  procedure  for  obtaining  equitable  execution  by  the  appointment 
of  a  receiver,  v.  sup.  Vol.  I.  pp.  746 — 762. 

Before    proceeding   to   obtain   a    sale,    the   judgment   creditor   must  Registration 
register  the  writ  or  other  process  of  execution :    Re  Pope,  sup.  ;    Land  before  sale. 
Charges  Act,  1900,  s.  2,  sub-s.  1,  sup.  p.  2002. 

The  judgment  creditor  having  obtained  a  lien,  may  also  (semble)  enforce  Other 
it  by  redemption  of  a  prior  incumbrancer  and  foreclosure  of  the  mortgagor  :  remedies. 
Beckett  v.  Buckley,  17  Eq.  435,  where,  however,  the  decision  turned  not 
upon  the  form  of  decree,  but  whether  the  double  proceeding  of  a  bill  to 
obtain  a  charge,  and  then  of  a  petition  for  sale  under  sect.  4,  was  necessary. 

The  decisions  as  to  the  remedy  to  which  a  registered  judgment  creditor 
under  1  &  2  V.  o.  110,  was  entitled,  have  not  been  uniform. 

In  Footner  v.  Sturgis,  5  D.  &  S.  736  ;  Simpson  v.  Morley,  2  K.  &  J.  71  ; 
Smith  V.  Hurst,  10  Ha.  30,  his  remedy  is  stated  to  be  sale,  and  not  fore- 
closure :  see  also  Tucldey  v.  Thompson,  1  J.  &  H.  126. 

But  in  Jones  v.  Bailey,  Yl  Beav.  582  ;  Messer  v.  Boyle,  21  Beav.  559  ; 
Bates  V.  Hillcoat,  16  Beav.  139,  on  the  ground  that  the  judgment  creditor 
had  (by  virtue  of  sect.  13)  what  was  equivalent  to  an  agreement  to  execute 
a  legal  mortgage,  his  remedy  was  held  to  be  foreclosure :  see  also  Ford  v. 
Wastett,  6  Ha.  229  ;  2  Ph.  591. 

Even  where  the  interest  is  properly  extendible,  so  as  to  give  the  judgment 
creditor  the  right  to  obtain  a  sale  under  the  Judgments  Act,  1864  (27  &  28 
V.  c.  112),  s.  4,  V.  sup.  p.  2003,  it  may  still  be  desirable  to  obtain  a  receiver 
and  injunction  by  means  of  an  action  (as  in  the  case  of  an  interest  not 
extendible) ;  though  the  double  proceeding  by  action  and  under  the  section 
is  not,  it  seems,  in  any  case  necessary :  Beckett  v.  Buckley,  17  Eq.  435. 

A  judgment  creditor  to  whom  possession  had  been  deHvered  under  an  Account 
elegit  was  liable,  in  a  suit  to  have  the  land  sold  under  1  &  2  V.  o.  110,  s.  13,  against 
to  account  as  mortgagee  in  possession :   Bull  v.  Faulkner,  1  D.  &  S.  685,  judgment 
sup.  Form  4,  p.  1995  ;   and  under  the  old  law  he  was  Uable  to  account  in  creditor, 
equity  at  the  suit  of  the  debtor :  Hale  v.  Thomas,  1  Ver.  349  ;  Godfrey  v. 
Watson,  3  Atk.  517  (see  the  decree  in  this  case,  1  D.  &  S.  687). 


Section  XI. — ^Mortgages  of  Settled  Propeety  and  of 
Partial  Interests. 

1.  Foreclosure — Equity  of  Redemption  in  Settlement. 

Account  of  what  is  due  to  the  Pits  as  exors  of  W.,  deceased, 
under  and  by  virtue  of  their  mortgage  &c.,  and  for  their  costs  of 
action,  to  be  taxed ; — "  And  upon  the  Deft  B.  paying  to  the  Pits 
what  shall  be  certified  to  be  due  to  them  as  exors  of  the  said  W., 
deceased,  within  &c..  It  is  ordered  that  the  Pits  do  reconvey  the 
mortgaged  hereditaments  free  and  clear  &c.,  but  subject,  never- 
theless, to  the  jointure  of  M.,  the  wife  of  the  Deft  B.,  in  the  said 
hereditaments,  and  to  the  term  of  500  years  created  therein  for 
raising  portions  for  the  younger  children  of  the  marriage  of  the  said 
Defts  B.  and  M.,  his  wife,  and  deliver  up  all  deeds  &c." — But  in 
default  foreclosure.— ifoMwf  v.  Bowater,  M.  E.,  21  June,  1782,  B.  286. 

For  a  successive  foreclosure  judgment  where  action  brought  by  first 
mortgagee  against  two  annuitants  and  mortgagor's  assign,  see  Parry  v.  P., 
V.-C,  5  May,  1823,  B.  2156;  Seton,  5th  ed.  p.  1724,  Form  2. 
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This  judgment  was  followed  in  SmUhett  v.  Hesketh,  44  Ch.  D.  161, 167, 
where  the  form  of  the  order  is  set  out.  For  a  judgment  in  a  redemption 
action  by  tenant  for  life  of  property  subject  to  charges,  and  held  by  mort- 
gagee in  possession,  containing  a  declaration  th  at  Pit  was  entitled  to  a  charge 
on  property  for  the  excess  of  rents  received  by  mortgagee  beyond  the  amount 
of  his  interest,  and  for  the  amount  paid  for  redemption  and  costs  of  suit,  see 
Pawleij  V,  Oolyer, L.  JJ., 4  Aug.  1863, B.  2698 ;  Seton,  5th ed.  p.  1724,Form  3. 
The  decree  in  this  case,  which  was  one  of  great  complication  from  the 
settlement  of  the  original  mortgage  debt  and  sub-mortgage  to  one  of  the 
trustees  of  the  settlement,  was  made  in  a  redemption  suit  by  the  tenant  for 
life  under  the  mortgagor's  will,  against  the  mortgagee  in  possession,  and 
his  equitable  derivative  mortgagee  (also  the  trustee  of  the  mortgage  debt) 
and  persons  entitled  in  remainder  under  the  mortgagor's  will,  including  the 
legatee  of  a  sum  thereby  charged  on  the  mortgaged  property,  and  directed 
successive  foreclosures  and  redemptions  according  to  the  priorities  of  the 
incumbrancers  and  the  rights  of  the  parties  taking  under  the  mortgagor's 
will,  with  special  directions  for  working  out  the  equities  between  the  several 
parties.  As  ultimately  settled  by  L.  J.  Turner,  the  decree  is  set  out  in 
extenso  in  3  D.  J.  &  S.  pp.  695—712. 

Before  exercising  her  right  of  redemption  the  Pit  died,  and  a  sum  of  £ — 
having  been  found  due  to  her  on  account  of  her  life  estate  in  the  mortgaged 
property,  it  was  subsequently  held  that,  as  against  the  Defts  interested  in 
remainder,  the  Pit's  pers.  represves  were  entitled  to  the  costs  of  the  suit : 
see  Pawley  v.  Colyer,  16  W.  B.  114  ;  L.  J.  B.,  22  Nov.  1867,  B.  2986. 

For  the  like  declaration  that  in  case  Pit  (tenant  for  life)  should  redeem, 
the  equity  of  redemption  in  his  hands  should  be  subject  and  Hable  to  such 
trusts  and  limitations  as  were  declared  and  limited  by  the  settlement  under 
which  he  claimed  concerning  the  same,  and  in  such  case  that  he  was  entitled 
to  add  his  own  costs  of  suit  subsequent  to  the  hearing,  and  the  costs  which 
he  should  have  paid  to  the  mortgagees  to  the  principal  and  interest  of 
his  debt  as  against  the  estate,  see  Wicks  v.  Scrivens,  V.-C.  W.,  24  July,  1860, 
B.  2142 ;  1  J.  &  H.  215 ;  and  see  Aynsley  v.  Reed,  1  Dick.  249,  siip. 
p.  1482. 


2.   Redemption  Action — Remainderman  v.  Mortgagee  and  Tenant 
by  Curtesy,  he  being  charged  with  Interest. 

Account  of  wtat  is  due  to  the  Deft  E.  under  and  by  virtue  of 
her  mortgage,  and  for  her  costs  of  action,  to  be  taxed—"  And  it  is 
ordered  that,  upon  the  Pit  paying  to  the  said  Deft  what  shall  be 
certified  to  be  due  to  her  within  &c.,  at  such  &c.,  the  said  Deft  convey 
the  mortgaged  hereditaments,  free  &c.,  to  the  Deft  T.  as  tenant  for 
life  by  the  curtesy,  subject  to  the  payment  of  interest  in  respect  of 
what  shall  be  paid  by  the  Pit  to  the  Deft  E.  in  redemption  of  the 
said  mortgage,  with  remainder  to  the  Pit  and  his  heirs,  or  as  he  shall 
direct ;  And  thereupon  it  is  ordered  that  the  Deft  E.  do  deposit  in 
the  Central  Office,  upon  oath,  all  deeds  and  writings  in  her  custody  or 
power  relating  to  the  mortgaged  hereditaments,  for  the  benefit  of 
all  parties  interested  therein,  subject  to  further  order. — Liberty  to 
apply  as  to  deeds ;  Declare  that  the  Deft  T.,  as  such  tenant  for  life 
as  aforesaid,  ought  to  be  charged  with  and  pay  to  the  Pit  out  of  the 
rents  and  profits  of  the  premises  so  much  of  the  interest  as,  on  taking 
the  said  accounts,  shall  be  certified  to  be  due  and  in  arrear  on  the 
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said  mortgage,  subsequent  to  the  death  of  his  late  wife  ;  And  it  is 
ordered  that  the  Deft  T.  do  pay  the  same  to  the  Pit  accordingly ; 
And  Declare  that  the  said  Deft  T.  ought,  during  his  life,  to  pay  to 
the  Pit  the  growing  interest  in  respect  of  the  residue  of  what  he  shall 
so  pay  to  the  Deft  E.,  after  deducting  thereout  the  interest  herein- 
before directed  to  be  paid  by  the  Deft  T.  to  the  Pit ;  And  it  is  ordered 
that  the  said  Deft  do  pay  the  same  to  the  Pit  accordingly,  as  the  same 
shall  from  time  to  time  become  due,  by  half-yearly  payments  ;  And 
in  default  of  the  said  Deft  paying  such  interest. "^ — Liberty  to  Pit 
to  apply. — "  But  in  default  of  the  Pit  paying  to  the  Deft  E.  what 
shall  be  certified  to  be  due  as  aforesaid  within  the  time  aforesaid,  It 
is  ordered  that  the  Pit's  action  do  thenceforth  stand  dismissed  &c." 
—Liberty  to  apply.— See  Dale  v.  Taylor,  17  Feb.  1773,  26  March, 
1774,  A.  178. 

ror  the  like  decree,  see  Roberts  v.  Foulkes,  V.-C.  H.,  4  June,  1877,  B. 
1397. 


3.  Carryiti/g  out  Equities  between  Parties  entitled  to  Redeem. 

Plaintiff  declared  entitled  to  redeem  the  mortgage ;  Accounts  of 
what  is  due  to  J.  under  and  by  virtue  of  his  mortgage  ;  rents,  repairs, 
&c. ;  Pit  to  pay  what  is  due  on  the  balance  ;  in  defardt  action  to  be 
dismissed ;  But  in  case  the  Pit  shall  redeem,  Direction  to  ascertain 
and  certify  what  proportion  of  the  amount  which  shall  be  so  paid 
by  the  Pit,  and  of  the  Pit's  costs  of  action,  to  be  taxed  as  between 
solr  and  client,  ought  to  be  borne  and  paid  by  the  Deft  W.  in  respect 
of  that  part  of  the  premises  claimed  by  him  ; — "  And  upon  the  Deft 
W.  paying  to  the  Pit  what  shall  be  certified  to  be  such  proportion  of 
what  shall  be  so  paid  by  the  Pit,  and  of  Pit's  costs  as  ought  to  be 
borne  and  paid  by  the  said  Deft,  within  &c.,  at  such  &c.,  the  Pit 
is  to  convey  to  the  said  Deft  that  part  of  the  premises  claimed  by 
him,  and  deliver  up  the  possession  thereof,  and  all  deeds  and  writings 
&c.  relating  solely  thereto,  to  the  said  Deft  W." — But  in  default, 
the  Deft  W.  to  be  foreclosed.— £fe^a  v.  E.,  M.  R.,  14  Feb.  1812, 
A.  1063. 

4.  Redemption  by  Person  interested  in  Part  only. 

Tax  Deft's  costs  of  this  action  ;  And  upon  payment  of  such  costs 
by  the  Pit  to  the  Deft,  together  with  the  sum  of  £ — ,  admitted  to 
be  the  sum  paid  by  the  Deft  to  the  Pit  in  respect  of  his  costs  of  this 
action  pursuant  to  the  judgment,  dated  &c..  It  is  ordered  that  the 
Deft  do  convey  to  the  Pit  the  legal  estate  in  the  mortgaged  premises 
in  the  pleadings  mentioned,  but  subject  as  to  that  portion  of  the 
said  mortgaged  premises  to  which  the  equity  of  redemption  is 
vested  in  any  person  or  persons  other  than  the  Pit  to  such  equity 
of  redemption,  the  deed  of  conveyance  to  be  settled  by  the  Judge 


)8 


Mortgages.  [chap,  xlvii. 

in  case  the  parties  differ  ;  And  thereupon  it  is  ordered  that  Deft  do 
deliver  over  on  oath  &c. — Liberty  to  apply. — Pearce  v.  Morris,  L.  C, 
16  Dec.  1869,  B.  3096  ;  5  Ch.  227. 

5.  Plaintiff  first  Mortgagee  of  the  Entirety  and  second  of  a  Moiety. 

Pit  was  entitled  to  a  mortgage  on  the  whole  estate,  and,  as  transferee,  to 
a  subsequent  mortgage  made  by  S.,  one  of  two  co-heirs  of  the  mortgagor 
represented  by  the  Deft  L.,  the  other  co-heir  being  represented  by  the 
Deft  P. 

Account  of  what  is  due  to  Pit  under  and  by  virtue  of  the  mortgage 
dated  &c.  {first  mortgage),  and  tax  his  costs  as  to  that  mortgage ; 
Upon  payment  by  the  Defts,  or  either  of  them,  of  what  shall  be 
certified  to  be  due  to  Pit  on  that  mortgage,  within  &c.,  at  such  &c.. 
Pit  to  reconvey  to  Deft  P.,  at  the  Deft's  expense,  one  undivided 
moiety  of  the  mortgaged  hereditaments  ;  but  in  default.  Deft  to 
stand  foreclosed — "  And  Declare  that  in  case  of  such  redemption  the 
other  moiety  of  the  mortgaged  hereditaments  wiQ  remain  in  the 
hands  of  the  Pit,  subject  to  redemption  by  the  Deft  L.,  on  payment 
of  what  shall  appear  due  from  him  on  the  mortgage  made  by  S.,  as 
in  &c.  mentioned,  and  costs ;  "  And  in  that  case — Account  of  what 
is  due  to  the  Pit  under  and  by  virtue  of  the  last-mentioned  mortgage  ; 
And  on  payment  by  the  Deft  L.  of  what  shall  be  certified  to  be  due  to 
the  Pit  as  aforesaid,  within  &c.,  at  such  &c.,  Pit  to  convey  that  moiety 
to  the  Deft  L.  at  his  expense  ;  But  in  default  the  Deft  L.  to  stand 
foreclosed—"  But  in  case  the  Deft  P.  shall  pay  ofi  the  whole  of  what 
shall  appear  due  to  the  Pit  on  the  said  first  mortgage,  It  is  ordered 
that  the  Pit  do  reconvey  the  whole  of  the  mortgaged  hereditaments 
to  the  Deft  P.,  subject  as  to  one  moiety  to  the  directions  hereinafter 
contained  ;  And  Declare,  that  in  that  case  the  Pit,  as  standing  in 
the  place  of  S.,  shall  be  entitled  to  redeem  the  Deft  P.  as  to  one 
moiety  of  the  said  hereditaments,  on  payment  of  a  moiety  of  what 
shall  be  certified  to  be  due  on  the  said  first  mortgage,  with  subsequent 
interest  and  costs ;  And  in  that  case  compute  subsequent  interest 
on  a  moiety  of  the  money  that  shall  have  been  so  paid  by  the  Deft 
P.,  and  tax  his  subsequent  costs  ;  And  on  Pit  paying  to  the  Deft  P. 
what  shall  be  certified  to  be  due  for  such  moiety,  with  subsequent 
interest  and  costs  within  &c.,  at  such  <fec.,  the  Deft  P.  to  convey  one 
undivided  moiety  of  the  said  hereditaments  to  the  Pit  at  his  expense  ; 
But  in  default,  the  action,  as  against  the  Deft  P.,  to  stand  dismissed 
with  costs ;  But  in  case  the  Pit  shall  redeem  the  Deft  P.  as  to  the 
last-mentioned  moiety,  compute  subsequent  interest  on  what  the 
Pit  shall  pay  to  the  Deft  P.,  and  also  on  what  shall  be  certified  to 
be  due  from  the  Deft  L.  on  the  said  mortgagee  made  by  the  said  S., 
and  tax  the  Pit's  subsequent  costs ;  And  upon  the  Deft  L.  paying 
to  the  Pit  what  he  shall  have  so  paid  to  the  Deft  P.,  with  subsequent 
interest~and  costs,  and  also  what  shall  be  certified  to  be  due  on  the 
mortgage  made  by  the  said  S.,  within  &c.,  at  such  &c.,  the  Pit  to 
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reconvey  the  last-mentioned  moiety  of  the  said  mortgaged  heredita- 
ments to  the  Deft  L.,  at  the  expense  of  the  said  Deft." — But  in  default, 
the  Deft  L.  to  be  foreclosed. — Liberty  to  apply. — Reynold  v.  Lowe, 
L.  C,  14  May,  1748,  B.  473. 

NOTES. 

As  to  change  of  parties  by  transmission  of  interest  after  the  commence- 
ment of  an  action  under  the  new  practice,  see  O.  xvii,  4 ;  sup.  Vol.  I. 
p.  115. 

Upon  the  bankruptcy  of  a  mortgagor  of  a  lease  by  sub-demise,  if  the 
trustee  in  bankruptcy  disclaims  the  lease,  the  original  lessor  may  apply  for 
an  order  vesting  the  property  in  the  mortgagee,  subject  to  the  same  obliga- 
tions as  the  bankrupt  was  subject  to,  and  if  the  mortgagee  deoUnes  such 
an  order,  he  will  be  excluded  from  all  interest  and  security ;  whether  if 
he  accepts  it,  his  habUity  is  that  of  assignee,  or  original  lessee,  qumre  :  Be 
Finley,  Exp.  Olothworker's  Go.,  21  Q.  B.  D.  475,  C.  A. ;  Exp.  Shilson,  Re 
Cock,  20  Q.  B.  D.  343  ;  and  see  Stacey  v.  Hill,  [1901]  1  K.  B.  660,  C.  A. 


Section  XII. — Deeivative  Moktgages. 
1.  Derivative  Mortgagee  v.  Mortgagee  and  Mortgagor. 

1.  Account  of  what  is  due  to  the  Deft  H.  under  and  by  virtue  of 
his  mortgage,  and  for  his  costs  of  action,  to  be  taxed ;  2.  Account  of 
rents  and  profits  received  by  the  said  Deft,  amount  to  be  deducted  ; 
3.  Account  of  what  is  due  to  Pit  under  and  by  virtue  of  his  derivative 
mortgage,  and  for  his  costs,  such  costs  to  be  taxed  ;  4.  Account  of 
rents  and  profits  received  by  Pit ;  amount  to  be  deducted  from 
amount  found  due  to  him ;  "  And  it  is  ordered  that,  upon  the 
Deft  W.  {mortgagor)  paying  to  the  Pit  what  shall  be  certified  to  remain 
due  to  him  after  such  deduction  as  aforesaid,  not  exceeding  what 
shall  be  certified  to  be  due  to  the  Deft  H.,  under  and  by  virtue  of 
his  original  mortgage,  and  the  residue  to  the  Deft  H.,  if  any,  of  what 
shall  be  certified  to  remain  due  on  the  Deft  H.'s  mortgage  within  six 
months  after  &c.,  at  such  time  &c.,  the  Pit  and  the  Deft  H.  do  reconvey 
the  mortgaged  hereditaments,  free  &c.,  and  deliver  up  all  deeds  &c. 
to  the  Deft  W.,  or  as  he  shall  direct  (appoint) ;  But  in  default  of 
the  Deft  W.  paying  to  the  Pit  and  the  Deft  H.  what  shall  remain 
due  as  aforesaid,  by  the  time  aforesaid,  the  Deft  W.  is  thence- 
forth to  stand  absolutely  debarred  and  foreclosed  &c. ;  5.  And  in 
case  of  such  foreclosure,  It  is  ordered  that  subsequent  interest  be 
computed  on  the  Pit's  derivative  mortgage  ;  And  it  is  ordered  that 
his  subsequent  costs  be  taxed  &c. ;  "  6.  Subsequent  account  of 
rents  and  profits  ;  Amount  to  be  deducted  ;  "And  it  is  ordered  that, 
upon  the  Deft  H.  paying  to  the  Pit  what  shall  be  certified  to  remain 
due  to  him  as  aforesaid,  within  three  months  after  &c.,  at  such  &c., 
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the  Pit  do  reconvey  the  said  mortgaged  hereditaments,  free  &c.,  and 
deliver  all  deeds  &o.  to  the  Deft  H.  or  to  whom  he  shall  appoint ; 
But  in  default  of  the  said  Deft  H.  paying  to  the  Pit  &c.,  the  Deft 
is  thenceforth  to  stand  absolutely  debarred  and  foreclosed  &c." 
—Liberty  to  apply.— See  Dalton  v.  Wilson,  M.  E.,  30  May,  1750, 
A.  617  ;  and  see  Hynde  v.  Taylor,  L.  C,  30  June,  1784,  A.  664. 

For  the  like  decree,  where  both  the  original  and  the  derivative  mortgagee 
were  Pits,  see  Loat  v.  Thorpe,  M.  R.,  12  Jan.  1876,  B.  154. 

For  direction,  in  case  original  mortgagee  should  be  found  to  have  been 
overpaid  by  rents,  for  reconveyance,  see  Manning  v.  Markham,  M.  R., 
25  Feb.  1767,  B.  247. 


2.  First  Mortgagee  v.  Second,  and  Second's  Derivative,  amd  Mort- 
gagor and  subsequent  Incumbrancers. 

Account  of  what  due  to  Pit ;  Account  of  rents  &o. ;  amount  to  be 
deducted  ;  Defts  M.  (second  mortgagee)  and  A.  {derivative  mortgagee), 
or  either  of  them,  to  redeem  or  be  foreclosed  ;  In  case  of  foreclosure, 
subsequent  accounts  of  interest,  costs,  and  rents  ;  and  Defts  P.,  H., 
and  W.  successively  to  redeem  or  be  foreclosed ;  but  if  M.  or  A. 
redeem,  account  of  subsequent  interest  on  what  they  pay,  and  account 
of  amount  due  to  M.  on  his  original  mortgage,  and  for  his  costs ; 
And  account  of  amount  due  to  A.  on  his  derivative  mortgage,  and 
of  his  costs  ;  Account  of  rents,  and  amount  to  be  deducted,  "  And 
it  is  ordered  that,  upon  the  Deft  P.  paying  to  the  Deft  A.  what  shall 
be  certified  to  remain  due  to  him  on  his  derivative  mortgage,  after 
such  deduction  as  aforesaid,  not  exceeding  what  shall  be  certified 
to  be  due  to  the  Deft  M.,  and  also  paying  to  the  Deft  M.  what  shall 
remain  due  to  him  on  his  said  mortgage,  after  deducting  what  shall 
be  so  paid  to  the  Deft  A.  on  his  derivative  mortgage,  and  also  paying 
to  the  Defts  M.  and  A.,  or  either  of  them  who  shall  have  paid  the 
same,  what  shall  be  certified  to  be  due  in  respect  of  what  they  or 
either  of  them  shall  have  paid  to  the  Pit  as  aforesaid,  with  interest 
&c.,  within  three  months  after  &c.,  at  such  &c.,  It  is  ordered  that 
the  Defts  M.  and  A.  do  convey  and  assign  the  mortgaged  heredita- 
ments, free  and  clear  of  and  from  all  incumbrances  done  by  them,  or 
either  of  them,  or  any  person  claiming  by,  from,  or  imder  them,  or 
either  of  them,  and  deliver  up  all  deeds  &c." — But  in  default  Deft  P. 
to  be  foreclosed  ;  And  in  case  of  such  foreclosure,  directions  to  take 
the  subsequent  accounts ;  And  Defts  H.  and  W.  successively  to 
redeem  in  like  manner,  or  be  foreclosed ;  If  P.  redeem,  subsequent 
accounts,  and  H.  and  W.  successively  to  redeem  him,  or  be  fore- 
closed ;  If  H.  redeem,  subsequent  accounts,  and  W.  to  redeem  him  ; 
or  be  foreclosed. — Liberty  to  apply. — See  L.  Grimston  v.  Weohlg, 
Lords  Commrs,  25  Nov.  1783,  A.  Ill ;  Morris  v.  Prime,  M.  E.,  3 
Aug,  1775,  B.  643. 


SECT.  XII.]  Derivative  Mortgages.  2011 

3.  Redemption  Action — Mortgagor  v.  Mortgagee  and  his  Trustee  in 
Liquidation,  and  Derivative  Mortgagees. 

Dismiss  the  action  with  costs  except  so  far  as  it  seeks  redemption 
on  payment  of  what  shall  be  due  on  taking  the  accounts  hereinafter 
du-ected  ;  Tax  the  Defts  their  costs  of  this  action  ;  And  it  is  ordered 
that  the  Pit  do  pay  to  the  Deft  E.,  the  trustee  in  liquidation  of  the 
late  Deft  G.  [now  the  trustee  of  the  property  of  G.,  a  bankrupt, 
since  deceased],  his  own  costs  and  also  the  costs  of  the  said  late 
Deft,  when  taxed ;  And  it  is  ordered  that  the  following  &c. : — 1. 
An  account  of  what  is  due  to  the  Deft  S.,  under  and  by  virtue  of  the 
mortgage  dated  &c.  in  the  pleadings  mentioned,  originally  made  to 
the  late  Deft  G.,  and  by  the  indenture  dated  &c.,  assigned  to  the 
Deft  S.,  and  for  his  costs  of  this  action,  to  be  taxed  ;  2.  An  account 
of  what  is  due  to  the  Defts  K.  and  D.  in  respect  of  the  derivative 
mortgages,  dated  &c.,  from  the  Deft  S.  to  the  said  Defts,  and  in  the 
defence  of  the  said  Defts  mentioned  ;  And  it  is  ordered  that  what 
shall  appear  to  be  due  to  the  Defts  K.  and  D.  be  deducted  from 
what  shall  appear  to  be  due  to  the  Deft  S.  on  the  first  account 
hereinbefore  directed,  and  the  balance  certified  ;  And  upon  the  Pit 
paying  to  the  Defts  K.  and  D.  what  shall  be  so  certified  to  be  due  to 
them,  together  with  their  costs  of  this  action  when  taxed,  and  also 
paying  to  the  Deft  S.  the  balance  which  shall  be  certified  to  be  due 
to  him  after  such  deduction  as  aforesaid,  within  six  months  after  the 
date  of  the  Master's  certificate,  at  such  time  and  place  as  shall  be 
thereby  appointed,  It  is  ordered  that  the  Defts  S.,  K.,  and  D.,  do 
convey  and  assign  the  said  mortgaged  hereditaments  free  and  clear 
&c. ;  and  deliver,  up  all  deeds  and  writings  &c. ;  But  in  default  of 
the  Pit  paying  to  the  Defts  K.  and  D.  what  shall  be  certified  to  be 
due  to  them,  and  to  the  Deft  S.  the  balance  which  shall  be  certified 
to  be  due  to  him  as  aforesaid  by  the  time  aforesaid ;  It  is  ordered 
that  this  action  do  thenceforth  stand  dismissed  out  of  this  Court, 
with  costs  to  be  paid  by  the  Pit  to  the  Defts  S.,  K.,  and  D. — Liberty 
to  apply.— See  Judd  v.  Green,  V.-C.  B.,  20  Jan.  1876,  A.  205  ;  S.  C, 
45  L.  J.  Ch.  108  ;  33  L.  T.  597. 

In  the  above  decree  it  is  assumed  that  the  amount  due  on  the  derivative 
mortgage  will  not  exceed  that  due  on  the  original. 

For  judgments  for  successive  redemptions  and  foreclosures,  see  Sect.  III., 
sup.  pp.  1907—1909. 

NOTES. 

To  an  action  by  a  derivative  mortgagee  to  foreclose  the  mortgagor,  the 
original  mortgagee  or,  in  case  of  his  death,  his  represve  must  be  a  party, 
being  interested  in  taking  the  account :  Hdbart  v.  Abbot,  2  P.  Wms.  64.3. 
But  the  original  mortgagee  may  redeem  the  derivative  mortgagee,  and  the 
latter  may  foreclose  the  original  mortgagee  without  making  the  original 
mortgagor  a  party. 

In  a  redemption  action  by  the  mortgagor  he  is  entitled,  upon  paying  into 
Court  what  was  due  from  him  to  the  original  mortgagee,  to  a  reconveyance 
by  all  the  Defts,  without  waiting  until  the  accounts  have  been  taken  and  the 
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equities  settled  as  between  the  original  and  derivative  mortgagees :  I/ysaght 
V.  WestmacoU,  33  Beav.  417  ;   1864,  B.  884. 

In  Qurney  v.  Seppings,  2  Ph.  40,  where  the  Deft,  a  mortgagee,  had  sub- 
mortgaged  to  the  Pits,  and  also  mortgaged  an  estate  of  his  own  to  them  as 
further  security  for  a  loan,  the  Pits  were  not  entitled  to  restrain  the  Deft 
from  suing  the  original  mortgagor  on  his  covenant,  except  on  restoring  the 
Deft  his  own  estate  and  releasing  him  from  all  personal  Uabihty  to  them  ; 
but  the  Deft  was  required  to  give  an  undertaking  to  pay  to  the  Pits  any 
money  recovered  in  the  action. 


Section  XIII. — Consolidation  of  Mortgages. 

1.  Consolidation  of  Mortgages  against  Purchasers  of  the  Equity  of 
Redemption — Successive  Redemptions  and  Foreclosures. 

Declaee  that  the  Defts  A.  S.,  W.  S.,  W.  A.  {successive  purchasers 
of  the  equities  of  redemption  in  the  several  mortgaged  properties),  R.  T. 
{mortgagor),  and  A.  L.  Qiis  trustee  after  an  annulled  hankruptcy),  are 
not,  nor  is  any  or  any  one  of  ttem,  entitled  to  redeem  any  of  the 
mortgaged  premises  comprised  in  any  one  or  more  of  the  indentures, 
dated  &c.,  in  the  pleadings  mentioned,  until  payment  be  made  to 
the  Pit  {mortgagee  and  transferee)  of  what,  on  taking  the  account 
hereinafter  directed,  shall  be  found  to  be  due  to  him  for  principal  and 
interest  on  all  the  said  mortgages.  Account  of  what  is  due  to  Pit 
under  and  by  virtue  of  all  the  aforesaid  mortgages,  dated  &c.,  in  the 
pleadings  mentioned,  and  for  his  costs  of  this  action,  such  costs  to 
be  taxed  &c. — And  upon  the  Deft  A.  S.  paying  to  the  Pit  vphat  shall 
be  certified  to  be  due  to  him  within  six  months  &c.,  It  is  ordered 
that  the  Pit  do  assign  the  premises  comprised  in  the  said  several 
mortgage  securities,  dated  &c.,  free  of  all  incumbrances  &c.,  and 
deliver  up  &c.  to  the  said  Deft  A.  S.,  or  to  whom  he  shall  appoint 
&c.  ;  but  in  default  of  the  Deft  A.  S.  paying  to  the  Pit  what  shall  be 
certified  to  be  due  to  him  as  aforesaid  &c..  Deft  A.  S.  to  be  fore- 
closed.— [Rights  of  successive  redemption  within  three  months,  and 
foreclosure  in  default,  given  to  Defts  W.  S.  and  W.  A.,  and  to  R.  T. 
and  his  trustee,  A.  L.,  in  whose  case  (inasmuch  as  they  were  not 
represented  at  the  hearing)  the  assignment  to  be  to  such  one  of  them 
as  should  redeem,  and  to  be  without  prejudice  to  the  rights  and 
equities  of  R.  T.  and  A.  L.,  as  between  themselves,  in  respect  of  the 
mortgaged  premises  ;  the  effect  of  the  order  being  that  A.  S.,  W.  S., 
and  W.  A.  were  on  redemption  to  convey  only  the  premises  other 
than  those  comprised  in  their  respective  purchases  which  they 
retained]  : — "  And  in  case  the  parties  differ  about  the  form  of  any 
assignment  to  be  made  in  pursuance  of  the  directions  aforesaid. 
It  is  ordered  that  the  same  be  settled  by  the  Judge  ;  And  in  the 
event  of  the  Defts  A.  L.  and  R.  T.  redeeming  the  Pit  or  any  one  of 
the  Defts  A.  S.,  W.  S.,  and  W.  A.,  the  Defts  A.  L.  and  R.  T.  to  be 
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at  liberty  to  apply  to  the  Court  or  at  Chambers,  as  they  may  be  ad- 
vised, without  notice  to  the  Pit  or  the  Defts  A.  S.,  W.  S.,  and  W.  A." 
— Liberty  to  apply  generally. — See  Beevor  v.  Luck,  V.-C.  W.,  22  July, 
1867,  A.  2684  ;  S.  0.,  4  Eq.  537  ;  and  for  the  like  order,  see  Sober  v. 
Kemp,  6  Ha.  155,  160  ;  Fish.  Mort.  971,  992  ;  and  inf.  p.  2016. 

For  decree  in  suit  by  a  transferee  of  two  separate  mortgagees  on  separate 
properties  for  the  second  mortgagee  of  both  to  redeem  both  or  be  fore- 
closed, in  that  case  the  mortgagor  to  redeem  or  be  foreclosed,  and  in  case 
the  second  mortgagee  should  redeem  subsequent  account  of  what  due  to 
him,  and  mortgagor  to  redeem  him  or  be  foreclosed,  see  Vint  v.  Padgett, 
V.-C.  S.,  12  June,  1857,  B.  1178  ;   1  Giff.  446  ;  2  D.  &  J.  611. 

For  decree  for  consolidation  of  mortgages  and  successive  redemption, 
where  Pits  were  first  mortgagees  (1843)  of  freeholds  and  leaseholds  for  £200 
and  £400,  and  second  mortgagees  (1845)  for  the  same  £400  on  the  mort- 
gagor's share  of  residuary  personalty,  subject  to  a  first  mortgage  (1844) 
to  S. ;  T.  had  paid  S.,  and  alleged  an  agreement  to  take  a  transfer,  and 
had  contracted  (1846)  to  buy  the  reversionary  interest  from  G.,  the  mort- 
gagor ;  and  H.  was  a  subsequent  incumbrancer ;  see  Watts  v.  Symes, 
L.  JJ.,  16  Dec.  1851,  B.  708  ;  1  D.  M.  &  G.  240. 


2.  Consolidation — Redemption  Action — Different  Properties  mort- 
gaged to  Distinct  Mortgagees — Assignment  of  Equities  of 
Redemption  hy  one  Deed  to  one  Person. 

Declare  as  between  the  Pit  and  the  Defts  only,  and  without 
prejudice  to  the  rights  of  any  parties  not  represented  here,  that  the 
Pit  cannot  redeem  any  of  the  properties  comprised  in  the  inden- 
tures of  mortgage  and  further  charge  in  the  first  schedule  to  the 
defence  mentioned,  or  in  the  indentures  dated  &c.  in  the  defence 
mentioned,  until  payment  be  made  to  the  Defts  of  what  in  taking 
the  accounts  hereinafter  directed  shall  be  certified  to  be  due  to 
them  on  all  the  aforesaid  mortgages  other  than  those  upon  [the 
premises]  Nos.  1  and  2,  S.  T. ;  And  Order  that  the  following  &c. : — 
1.  An  account  of  what  is  due  to  the  Defts  under  and  by  virtue  of 
the  indentures  of  mortgage  and  further  charge  in  the  said  first 
schedule  mentioned  other  than  those  upon  Nos.  1  and  2,  S.  T.  afore- 
said, and  under  and  by  virtue  of  the  said  indentures  dated  &c.,  and 
for  their  costs  of  this  action,  to  be  taxed  by  the  Taxing  Master ;  2. 
An  account  of  the  rents  and  profits  of  the  premises  other  than  as 
aforesaid  comprised  in  the  said  mortgages  received  by  the  Defts 
or  any  of  them,  or  which  without  the  wilful  default  of  the  Defts  or 
any  of  them  might  have  been  so  received  ;  And  it  is  ordered  that 
what  shall  appear  to  be  due  on  account  No.  2  be  deducted  from  what 
shall  appear  to  be  due  on  account  No.  1  and  the  balance  certified,  And, 
upon  the  Pit  paying  to  the  Defts  [such  balance]  as  aforesaid  within 
six  months  after  the  date  of  the  Master's  certificate  at  such  time  and 
place  as  shall  be  thereby  appointed,  It  is  ordered  that  the  Defts  do 
re-assign  the  premises  comprised  in  the  said  several  mortgage  securities 
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other  than  as  aforesaid,  free  and  clear  of  and  from  all  incumbrances 
done  by  them  or  by  any  persons  claiming  by,  from  or  under  them, 
and  deliver  up  (upon  oath  if  required)  all  deeds  and  writings  in  their 
custody  or  possession  relating  thereto  to  the  Pit  or  to  whom  he  shall 
appoint,  but  subject  as  to  the  said  mortgaged  premises  other  than 
as  aforesaid  to  such  equity  of  redemption  as  may  be  then  subsisting 
therein,  or  in  any  part  thereof,  in  any  other  person  or  persons,  the 
conveyance  and  assignment  of  the  said  mortgaged  premises  to  be 
settled  by  the  Judge  in  case  the  parties  differ.  But  in  default  of 
the  Pit  paying  to  the  Defts  such  balance  as  aforesaid  by  the  time 
aforesaid,  It  is  ordered  that  this  action  do  stand  dismissed  out  of 
this  Court  with  costs,  to  be  taxed ;  And  it  is  ordered  that  the  Pit 
do  pay  to  the  Defts  the  amount  of  their  costs  when  taxed. — Liberty 
to  a.ipip\j.— Pledge  v.  Carr,  Eomer,  J.,  13  Ap.  1894,  B.  541 ;  [1894] 
2  Ch.  328 ;  S.  C,  C.  A.,  12  Nov.  1894,  B.  0449  ;  [1895]  1  Ch.  51  ; 
-Sf.  C.  {sub  nom.  Pledge  v.  White),  H.  L.  26  March,  1896  ;  [1896] 
A.  C.  187. 

NOTES. 
CONSOLIDATION  OF  SECUKITIES. 

veyaneing  By  the  Conveyancing  Act,  1881  (44  &  45  V.  c.  41),  s.  17,  "  a  mortgagor 
,  1881,  seeking  to  redeem  any  one  mortgage  shall,  by  virtue  of  this  Act,  be  entitJed 
?•  to  do  so  without  paying  any  money  due  under  any  separate  mortgage  made 

by  him,  or  by  any  person  through  whom  he  claims,  on  property  other  than 
that  comprised  in  the  mortgage  which  he  seeks  to  redeem."  But  the  section 
applies  only  if  and  as  far  as  a  contrary  intention  is  not  expressed  in  the 
mortgage  deeds  or  one  of  them,  and  where  the  mortgages  or  one  of  them  are 
or  is  made  after  the  commencement  of  the  Act  (1st  January,  1882).  As 
to  what  is  a  contrary  intention,  see  Be  Salmon,  [1903]  1  K.  B.  147  ;  Hughes 
v.  Permanent,  dkc.  Society,  [1906]  2  Ch.  607. 

Since  the  Act,  in  an  action  to  foreclose  two  distinct  mortgages  not  liable 
to  consolidation,  the  costs  ought  not  to  be  charged  against  each  estate,  but 
apportioned  rateably  between  the  two :   De  Caux  v.  Skipptr,  Tee  v.  De 
Oaux,  31  Ch.  D.  635,  C.  A. 
rt  from  Independently  of  this  Act,  the  estabHshed  rule  is  that  where  distinct 

4ct.  estates  of  different  values  are  separately  mortgaged  as  securities  for  distinct 

debts,  or  successively  to  secure  the  same  debt  with  further  advances,  by 
one  mortgagor  to  the  same  mortgagee,  the  latter  has  a  right  to  consohdate, 
i.e.,  to  hold  all  the  estates  as  a  security  for  the  aggregate  of  all  the  debts,  and 
to  require  that,  if  the  smaller  estate  will  not  pay  the  whole  debt,  the  mort- 
gagor shall  not  redeem  the  more  valuable  without  also  paying  the  debt 
which  is  secured  upon  the  less  valuable  estate,  i.e.,  he  cannot  redeem  one 
without  redeeming  all :  Jones  v.  Smith,  2  Ves.  jun.  376  ;  Beevor  v.  Lucl-, 
4  Eq.  537.  And  so  soon  as  several  mortgages  have  become  united  in 
title,  the  holder  of  them  acquires  a  right  to  consolidate  not  only  as  against 
the  mortgagor,  but  also  as  against  any  assignee  in  whom  the  several  equities 
of  redemption  have  become  united  in  title,  and  it  matters  not  that  the 
assignment  was  completed  before  the  mortgages  became  so  united :  Pledge  v. 
White,  [1896]  A.  C.  187,  H.  L.,  affirming  S.  O.  (nom.  Pledgee.  Carr),[1894] 

2  Ch.  328  ;  [1895]  1  Ch.  51,  C.  A. ;  Form  2,  p.  2013,  sup. 

„g  And  whether  the  securities  be  legal  or  equitable,  and  whether  the  suit 

ilidation   he  for  foreclosure  or  redemption,  the  mortgagor  must  pay  all  that  is  due, 
ed.  or  be  foreclosed :    ^Yalts  v.  Symes,  1  D.  M.  &  G.  240 ;   Selby  v.  Pomfret, 

3  D.  P.  &  J.  595  ;  IJ.  &  H.  336  (followed  in  Cummins  v.  Fletcher,  V.-C.  H., 
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28  W.  R.  272;  reversed,  C.  A.,  28  W.  B.  772  ;  14  Ch,  D.  699  ;  Francis  v. 
Harrison,  North,  J.,  43  Ch.  D.  183  ;  38  W.  R.  329 ;  overruUng,  it  seems, 
Holmes  v.  Turner,  7  Ha.  367,  n. ;  Smeathman  v.  Bray,  15  Jur.  1051) ;  and 
it  has  been  held  that  it  makes  no  difference  whether  the  securities  are  held 
by  the  same  person,  or  in  trust  for  the  same  person :  Tassell  v.  Smith, 
2  D.  &  J.  713  {sed.  qn. ;  see  Re  Raggett,  Exp.  Williams,  16  Ch.  D.  117, 
C.  A. ;  Mills  V.  Jennings,  13  Ch.  D.  639,  C.  A.  ;  8.  C,  sub  nom. 
Jennings  v.  Jordan,  6  App.  Ca.  689,  C.  A. ;  Sharp  v.  Richards,  [1909]  1  Ch. 
109) ;  or  whetlier  the  person  consolidating  the  securities  has,  or  not, 
notice  of  any  intervening  mortgage :  Vint  v.  Padgett,  2  D.  &  J.  611  ; 
and  the  doctrine  of  this  and  other  cases  to  the  same  effect  has  been  too 
long  established  to  be  now  overthrown :  Pledge  v.  While,  sup.  ;  and  see 
Beevor  v.  Luck,  4  Eq.  537,  546  ;  Tweedale  v.  T.,  23  Beav.  341. 

The  rule  applies  against  persons  concurring  and  mortgaging  their  own 
property  as  sureties :  see  Re  Toogood,  61  L.  T.  19  ;  and  may  apply  as 
against  the  purchaser  of  the  equity  of  redemption  of  one  of  two  elates  in 
mortgage :  Exp.  Carter,  Amb.  733  ;  Tribourg  v.  L.  Pomfret,  lb.,  n. ;  Ireson 
V.  Denn,  2  Cox,  425 ;  and  as  against  a  puisne  mortgagee  of  one  of  the 
properties  this  right  is  not  affected  by  the  circumstance  that  such  puisne 
mortgagee  is  really  prior  in  date,  and  merely  postponed  by  the  operation 
of  a  Registry  Act,  and  does  not,  like  the  right  to  take,  depend  upon  posses- 
sion of  the  legal  estate :  Neve  v.  Pennell,  2  H.  &  M,  170. 

The  right  of  a  first  mortgagee  passes  to  a  second  on  payment  by  the 
latter  ;  thus,  where  three  estates,  A.,  B.,  and  C,  were  mortgaged  together, 
then  A.  and  B.  mortgaged  separately,  and  C.  sold  ;  the  second  mortgagee 
of  A.  paying  off  the  first  incumbrancer  may  hold  all  the  estates  against 
the  second  mortgagee  of  B.  and  the  purchaser  of  C.  until  paid  his  own 
debt,  and  what  he  paid  to  the  first  mortgagee  :  Titley  v.  Davies,  2  Y.  &  C.  C. 
393,  399,  n. 

But  the  assign  of  an  equity  of  redemption  takes  subject  only  to  existing  Where 
equities  (actual  or  inchoate),  and  as  against  him  there  can  be  no  consohda-  consolidation 
tion  of  a  mortgage  by  the  assignor  subsequently  created  on  another  estate  :  not  allowed. 
Jennings  v.  Jordan,  6  Appi  Ca.  698  ;  8.  C,  13  Ch.  D.  639,  C.  A.  {nom. 
Mills  V.  Jennings  (overruling  Tassell  v.  Smith,  2  D.  &  J.  713) ;  Baker  v. 
Oray,  1  Ch.  D.  491 ;  Hughes  v.  Permanent,  &c.  Society,  [1906]  2  Ch.  607  ; 
nor  can  the  union  of  two  mortgages,  made  by  the  same  mortgagor,  affect 
a  previous  assignee  of  one  of  the  equities  only  :  Barter  v.  Colman,  19  Ch.  D. 
630 ;  Jennings  v.  Jordan,  sup.,  questioning  Beevor  v.  Luck,  4  Eq.  357  ; 
BirdY.  Wren,  33  Ch.  D.  215  ;  Pledgee.  White,  [1896]  1  A.  C.  187,  H.  L. ; 
nor  can  there  be  consohdation  by  a  mortgagee  as  against  persons  claim- 
ing under  a  voluntary  settlement  made  by  the  mortgagor  previously  to 
the  mortgage :  Re  Walhampton  Estate,  26  Ch.  D.  391  ;  nor  where  the 
property  comprised  in  one  of  the  mortgages  has  ceased  to  exist,  e.g..  by 
disclaimer  of  lease  by  trustee  in  bankruptcy  :  Re  Raggett,  Exp.  Williams, 
16  Ch.  D.  117,  C.  A. ;  Banner  v.  Berridge,  18  Ch.  D.  254  ;  nor  unless  there 
has  been  default  in  payment  made  on  both  the  securities  in  right  of  which 
the  consohdation  is  claimed  :  Cummins  v.  Fletcher,  14  Ch.  D.  699,  CA.  ; 
nor  of  a  mortgage  by  one  for  his  own  debt,  with  a  mortgage  by  him  and  his 
partner  for  a  partnership  debt :  Cummins  v.  Fletcher,  sup.  ;  and  qucere 
whether  as  between  a  mortgage  by  three  persons  and  another  by  two  of  them 
in  trust  for  the  three  :  Re  Raggett,  Exp.  Williams,  16  Ch.  D.  117,  C.  A.;  or 
whethertherecan  be  anyoonsohdation  of  several  mortgages  unless  theseveral 
equities  of  redemption  have  been  at  some  time  united :  Pledge  v.  White,  sup.  ; 
and  there  can  be  no  consohdation  where  the  mortgages  were  not  originally 
made  by  the  same  mortgagor :    Sharp  v.  Richards,  [1909]  1  Ch.  109. 

And  where  a  new  mortgage  was  effected  merely  with  the  intention  of 
giving  a  certain  priority,  it  was  held  not  to  confer  a  right  to  consolidate  not 
attaching  to  the  old  mortgage  :  Bird  v.  Wren,  33  Ch.  D.  215  ;  secus,  where 
the  new  mortgage  was  in  continuation  of  the  old  :  Squire  v.  Ptirdoe,  1890, 
W.  N.  153  ;  40  W.  R.  166  ;  66  L.  T.  243. 
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A.,  having  mortgaged  X.,  Y.,  and  Z.  to  B.,  contracted  to  sell  X.  to  C, 
and  subsequently  mortgaged  Y.  and  Z.  and  other  properties  to  D.  and  E. 
C,  having  paid  off  and  got  a  transfer  of  B.'s  mortgage,  was  held  entitled  to 
specific  performance  of  his  agreement  to  purchase  X. ;  to  compel  payment 
by  the  subsequent  incumbrancers  of  the  whole  amount  due  to  him  upon 
B.'s  transferred  mortgage  ;  and  on  redemption  according  to  their  priorities 
by  D.,  E.,  or  P.  (devisee  and  represve  of  A.),  to  whom  successive  rights  of 
redemption  were  given,  Y.  and  Z.  were  to  be  assigned,  and  in  default 
successive  foreclosures  :  see  Sober  v.  Kemp,  6  Ha.  155,  160 ;  Fish.  Mort. 
s.  1217. 

For  the  distinction  between  the  right  to  consohdate  securities,  i.e.,  to 
unite  and  hold  united,  securities  on  different  estates,  each  specifically  Uable 
for  a  particular  debt  until  payment  of  the  debts  charged  on  both  of  them  ; 
and  the  right  of  tacking,  i.e.,  of  obtaining  for  a  subsequent  incumbrance 
priority  over  intervening  incumbrances  on  the  same  property,  by  getting 
a  conveyance  of  the  legal  estate  of  the  first  mortgagee,  see  Fish.  Mort. 
s.  1210  et  seq.  ;  Coote,  873  ;  and  Sect.  XV.,  inf.  pp.  2043  et  seq. 

As  to  how  far  an  equitable  mortgagor  on  executing  a  legal  mortgage  is 
bound  to  insert  a  provision  excluding  sect.  17  of  the  Conveyancing  Act, 
1881,  see  Farmer  v.  Pitt,  [1902]  1  Ch.  954. 


Section  XIV.— Maeshalling  Securities. 

1.  Marshalling  Securities  in  favour  of  Second  Mortgagee  as  against 
a  Surety  who,  on  Payment  of  First  Mortgagee's  Debt,  has  had 
transferred  to  him  a  Security  not  included  in  that  of  Second 
Mortgagee. 

14  January,  1851 .  Mortgage  to  M.  of  chattels,  and  also  of  two  policies  on 
the  Ufe  of  A.,  the  mortgagor,  whose  mother,  now  represented  by  Deft  B., 
joined  in  the  mortgage  as  a  surety. 

25  March,  1852.     Second  mortgage  to  C.  (Pit)  of  the  chattels. 

1853.  Sale  of  the  chattels  by  M.,and  action  in  Q.  B.  Div.  against  B.,  as 
surety,  for  balance  of  the  debt. — Action  defended  and  large  costs  incurred. 

1856.  Transfer  by  M.  of  the  two  pohcies  to  B.  in  consideration  of  his 
payment  of  the  balance  of  M.'s  debt. 

1859.  Death  of  A.  and  receipt  of  pohcy  moneys  by  B. 

Upon  bill  by  C,  whose  security  was  exhausted  in  part  payment  of  M.'s 
debt,  to  marshal  the  securities  as  against  B.,  the  following  decree  was 
made : — 

Declare  that  the  Pit  C.  is  entitled,  to  the  extent  of  the  value  of 
the  property  comprised  in  the  indenture  dated  the  25th  March, 
1852,  being  the  Pit's  security  in  the  pleadings  mentioned,  received 
by  M.  (first  inortgagee),  in  the  pleadings  named,  to  have  the  balance 
the  moneys  received  by  Deft  {tlie  surety)  in  respect  of  the  property 
comprised  in  the  indenture  dated  the  14th  January,  1851,  in  the 
pleadings  mentioned,  after  satisfying  what  was  due  under  the  last- 
mentioned  indenture  for  principal,  interest  and  costs,  and  the  costs 
of  M.  {the  Pit  in  the  action  in  the  (King's)  Bench  Division),  applied  in 
or  towards  satisfaction  of  the  moneys  due  upon  the  Pit's  said  security, 
and  that  the  Deft  is  a  trustee  of  such  balance  for  the  Pit ;  And  Order 
that  the  following  &c. : — 1.  An  account  of  what  is  due  to  the  Pit 
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under  and  by  virtue  of  his  said  security  ;  2.  An  account  of  the  value 
of  the  property  comprised  in  the  Pit's  said  security  which  has  been 
received  by  M.  or  by  any  person  by  or  for  him  or  his  order  or  use ; 
3.  An  account  of  all  moneys  received  by  the  Deft  or  by  any  other 
person  or  persons  by  or  for  his  order  or  use  in  respect  of  the  property 
comprised  in  the  said  indenture  dated  the  14th  January,  1851,  and 
of  the  balance  of  such  last-mentioned  receipts  remaining  in  the 
Deft's  hands,  or  for  which  he  is  accountable,  after  satisfying  what 
was  due  upon  the  said  security  dated  the  14th  January,  1851,  and  the 
costs  of  M.  in  the  said  action  in  the  (King's)  Bench  Division,  and 
in  taking  the  said  account  the  Deft  is  to  be  allowed  all  moneys  paid 
for  the  purchase  of  stock,  with  such  balance  or  any  part  thereof,  and 
is  to  be  charged  with  interest  at  the  rate  of  £4  p.  c.  per  ann.  on  the 
uninvested  balances  from  time  to  time  in  his  hands,  and  is  to  be 
allowed  all  sums  of  money  paid  by  him  for  or  on  account  of  the 
premiums  on  the  policies  of  assurance  assigned  to  him  as  in  the 
pleadings  mentioned,  together  with  interest  on  the  same  sums  at 
the  rate  of  £4  p.  c.  per  ann.  from  the  dates  of  payment  of  the  same 
respectively,  and  also  all  proper  costs  and  expenses  incurred  by  him 
in  relation  to  the  assignment  to  him  of  the  said  policies  ;  And  it  is 
ordered  that  the  Deft  B.  do  within  thirty-one  days  after  the  date 
of  the  Master's  certificate,  transfer  to  the  Pit  so  much  of  the  balance 
which  shall  be  certified  to  be  due  on  taking  the  said  accounts  as  shall 
consist  of  stock  purchased  as  aforesaid,  and  pay  to  the  Pit  so  much 
of  the  said  balance  as  shall  consist  of  cash,  together  with  interest 
on  such  cash  balance  at  the  rate  of  £4  p.  c.  per  ann.  from  the  date 
of  the  said  certificate  until  payment ;  And  it  is  ordered  that  the 
Deft  B.  do  pay  to  the  Pit  his  costs  of  this  action  up  to  and  inclusive 
of  the  hearing,  such  costs  to  be  taxed  &c. — Liberty  to  apply. — See 
South  V.  Bloxam,  V.-C.  W.,  27  March,  1865,  B.  758  ;  2  H.  &  M.  457. 

2.  Policy  Moneys  marshalled  in  favour  of  a  Surety  from  whom  the 
Debt  secured  by  one  of  several  Mortgaged  Policies  has  been 
recovered. 

Tax  costs  of  Pit  (the  surety)  and  of  Defts,  the  S.  Life  Assurance 
Co.  {mortgagees),  including  in  the  costs  of  the  Pit  his  costs  incurred 
in  the  action  in  the  (King's)  Bench  Division  in  the  pleadings  men- 
tioned ;  And  it  is  ordered  that  Defts,  the  S.  &c.  Co.,  do  retain  their 
said  costs  out  of  the  £ —  due  from  them  for  interest  on  the  £ —  in 
their  (answer)  mentioned. — [Add  Payment  Schedule,  directing  sale 
of  stock  in  Court,  and  payment  of  the  residue  of  the  costs,  if  any,  of 
the  S.  &c.  Co.  and  the  costs  of  the  Pit ;  and  in  the  next  place,  of 
£1047  12s.  6d.  to  the  Pit,  being  the  total  amount  of  the  three  several 
smns  of  £500  and  £500  and  £47  12s.  6d.  paid  by  the  Pit,  and  also 
£207  7s.,  being  interest  thereon  respectively  from  the  respective  days  on 
which  the  said  sum9  were  respectively  paid,  to  the  date  of  this  judgment, 
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together  with  further  interest  on  the  said  sum  o/'£1047  12«.  &d.froni  the 
date  of  this  order,  at  the  rate  of  £4:  f.  c,  or,  if  deficient,  the  whole  to  he 
paid  to  the  Pit  on  account,  and  the  residue  {if  any)  to  the  Deft  D.  as  the 
assignee  of  the  estate  and  effects  of  T.  deceased  (mortgagor),  the  bank- 
rupt in  the  pleadings  mentioned.] — See  Heyman  v.  Dubois,  V.-C.  B., 
8  Nov.  1871,  A.  3321 ;  S.  C,  13  Eq.  158. 

3.   Securities  marshalled  in  favour   of  Persons  claiming  under  a 
Voluntary  Settlement  prior  to  the  Mortgage. 

Declare  that  as  between  the  persons  entitled  to  the  estates  com- 
prised in  the  (voluntary)  settlement  dated  &c.  (28th  Nov.  1829), 
and  the  mortgages  dated  &o.  (1845  and  1853),  and  the  persons 
entitled  to  the  unsettled  estate  comprised  in  the  said  mortgage 
dated  &o.,  the  persons  entitled  to  the  said  settled  estates  were  at 
the  time  of  the  sale  of  the  said  settled  and  unsettled  estates  entitled 
to  have  the  said  settled  estates  exonerated  out  of  the  said  unsettled 
estates  so  far  as  the  same  would  extend,  from  and  in  respect  of  such 
mortgages  ;  And  it  being  admitted  that  the  sum  of  £8000  by  the 
Master's  certificate  appearing  to  have  been  produced  by  the  sale  of 
the  settled  estates  correctly  represents  the  value  thereof,  and  that 
the  sum  of  £3000  by  the  said  certificate  appearing  to  have  been 
produced  by  the  sale  of  the  unsettled  estates  correctly  represents 
the  value  thereof,  and  that  the  amount  paid  in  respect  of  the  said 
mortgage  was  the  sum  of  £6000 ;  Declare  that  the  £4000  cash 
appearing  by  the  said  certificate  to  be  the  balance  of  the  pujchase- 
money  of  the  whole  of  the  estates,  as  well  settled  as  unsettled,  after 
satisfaction  of  the  said  mortgage,  is  to  be  taken  as  representing  pro 
tanto  the  said  settled  estates,  and  as  belonging  to  the  persons  who  at 
the  time  of  the  sale  thereof  were  entitled  to  those  estates,  and  that  so 
much  of  the  £ —  Consols  mentioned  in  the  Schedule  hereto  as 
represents  income  arising  from  the  investment  of  the  said  £4000  is 
to  be  taken  as  representing  pro  tanto  the  rents  of  the  said  settled 
estates  and  as  belonging  to  the  persons  who  at  the  time  of  such  sale 
were  entitled  to  the  said  rents. — Tax  costs. — Declare  that  the  persons 
who  were  entitled  to  the  said  settled  estates  at  the  time  of  the  sale 
thereof  are,  under  the  covenants  in  the  said  settlement  contained, 
entitled  to  have  satisfaction  out  of  the  testator's  estate  after  payment 
of  the  testator's  debts  &c.  in  priority  to  aU  legatees  and  devisees, 
for  the  difference  between  their  shares  in  the  said  £4000  and  their 
shares  in  the  said  £8000,  and  for  all  other  damages,  if  anjr,  occasioned 
to  them  respectively  by  the  said  mortgage. — Directions  to  get  in 
testator's  estate  and  to  pay  his  debts. — Declare  that  the  residue 
of  the  testator's  estate  is  liable  to  satisfy  the  claims  of  the  persons 
entitled  to  the  said  settled  estates  in  respect  of  the  said  covenants 
in  the  said  settlement  contained. — Directions  for  division  of  the 
residue  accordingly. — Order  funds  to  be  dealt  with  as  directed  in 
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the  payment  schedule  hereto. — Adjourn  &c.— Liberty  to  apply. — 
[Add  Payment  Schedule.] — See  Re  Hale's  Estate,  Hales  v.  Cox,  M.  R., 
20  July,  1863,  A.  1622  ;  S.  C,  32  Beav.  118. 


4.  Judgment  working  out  Right  of  Marshalling  as  between 
Mortgagees. 

Declare  that  the  Pit  is  entitled  to  redeem  the  securities  comprised 
in  the  indentures  of  mortgage  dated  the  —  day  of  —  in  the  pleadings 
mentioned,  being  the  properties  in  the  statement  of  claim  referred 
to  as  the  "  paper  mills  '''  and  the  "  reversionary  interest  "  ;    And 
order  and  adjudge  &c. ;   And  it  is  ordered  that  the  following  &c. : 
1.  An  account  of  what  is  due  to  the  Deft  J.  H.  under  and  by  virtue 
of  the  said  mortgages  and  for  costs  of  action  so  far  as  relates  to  such 
mortgages  to  be  taxed  &c. ;  And,  upon  the  Pit  paying  to  the  Deft 
J.  H.  what  shall  be  certified  to  be  due  on  such  account  within  six 
months  &c. ;  It  is  ordered  that  the  Deft  J.  H.  do  execute  all  proper 
instruments  for   conveying  and    assigning   to   the   Pit   the   paper 
mills  and  the  reversionary  interest  comprised  in  the  said  mortgage 
securities  subject,  as  to  the  paper  mills,  to  such  equity  of  redemption 
as  may  be  then  subsisting  in  any  person  or  persons,  free  and  clear  of 
and  from  all  incumbrances  done  by  the  Deft  J.  H.  or  his  testator 
W.  H.  in  the  pleadings  named,  or  by  any  person  or  persons  claiming 
by,  from,  or  under  them,  or  either  of  them,  and  as  to  the  reversionary 
interest  absolutely  ;  And  it  is  ordered  that  the  Deft  J.  H.  do  deliver 
up  (on  oath  if  required)  to  the  Pit  all  the  title  deeds  &c.  relating  to 
the  paper  mills  and  the  reversionary  interest,  except  subsequent 
mortgages,  such  conveyance  and  assignment  to  be  settled  by  the 
Judge  in  case  the  parties  differ  ;  And  thereupon  it  is  ordered  that 
the  £(564  16s.  6d.)  Consols,  the  £(5326  4s.  9d.)  India  3  p.  c.  Stock, 
and  the  £(81  7s.  2d.)  respectively  in  Court  to  the  credit  of  this  action, 
and  any  accumulations  of  dividends,  hereinafter  called  "  the  funds  in 
Court,"  representing  the  balance  of  the  reversionary  interest,  be 
transferred  and  paid  to  the  Pit.    And  in  that  case  liberty  for  the  Pit 
to  apply  for  such  transfer  and  payment. — But  in  default  of  such 
redemption  dismiss  this  action  against  the  Defts  J.  H.,  F.  G.  M., 
C.  J.  H.,  M.  P.,  E.  and  F.,  and  F.  P.  (all  the  continuing  Defts) ;  And 
in  that  case.  It  is  ordered  that  the  funds  in  Court  be  carried  over 
to  the  credit  of  M.  v.  H.,  1890,  M.  1474 ;   And  in  that  case  any  of 
the  parties  claiming  to  be  interested  in  the  funds  in  Court  are  to  be 
at  liberty  to  apply  for  such  carrying  over  as  they  may  be  advised ; 
But  in  case  of  redemption  by  the  Pit,  It  is  ordered  that  the  following 
&c. ;   2.  An  inquiry  what  proportion  of  the  amount  so  paid  by  the 
Pit,  and  of  his  costs  of  action  to  be  taxed,  ought  to  be  borne  by  the 
funds  in  Court  and  the  paper  mills  respectively,  having  regard  to 
the  respective  values  thereof  at  the  date  of  such  redemption  ;   And 
declare  that  the  Pit  is  entitled  to  hold  the  said  paper  mills  as  security 
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for  the  proportion  of  the  amount  so  paid  by  him  as  aforesaid  and  of 
his  costs,  which  shall  be  certified  as  proper  to  be  borne  by  the  paper 
mills ;  And  compute  subsequent  interest  on  the  proportion  of  the 
amount  so  paid  by  the  Pit  which  shall  be  certified  as  proper  to  be 
borne  by  the  paper  mills  at  5  p.  c.  per  ann.  from  the  date  of  redemp- 
tion ;  and  certify  the  total  amount  for  which  the  Pit  will  be  entitled 
to  hold  the  paper  mills  as  security  in  respect  of  the  proportion  of 
the  amount  so  paid  by  him  to  the  Deft  J.  H.,  and  of  the  Pit's  costs 
of  action  which  shall  be  certified  to  be  proper  to  be  borne  by  the 
paper  mills,  and  for  subsequent  interest  so  to  be  computed  ;  And 
upon  the  Defts  J.  H.,  F.  G.  M.,  C.  J.  H.,  M.  P.,  and  E.  and  P.,  or 
any  of  them,  paying  to  the  Pit  such  total  amount  within  six  months 
&c.,  It  is  ordered  that  the  Pit  F.  F.  do  execute  all  proper  instruments 
for  conveying  the  paper  mills  to  the  Defts  or  Deft  so  redeeming  free 
and  clear  of  and  from  all  incumbrances  done  by  the  Pit  or  any 
person  or  persons  claiming  by,  from,  or  under  him,  but  subject  to 
such  equity  of  redemption  as  may  be  subsisting  therein  in  any  other 
person  or  persons,  and  deliver  up  (on  oath  if  required)  all  title  deeds 
&c.  relating  to  the  paper  mills  to  the  Defts  or  Deft  so  redeeming, 
such  conveyance  to  be  settled  by  the  Judge  in  case  the  parties  difier  ; 
Liberty  for  the  Defts  or  Deft  so  redeeming  to  apply  as  to  adding 
further  accounts  and  inquiries  and  generally,  and  on  such  application 
it  is  not  to  be  incumbent  on  the  Defts  or  Deft  so  applying  to  give 
notice  to  the  Pit  of  such  application  ;  But,  in  default  of  such  redemp- 
tion as  last  aforesaid  by  the  Defts,  or  any  of  them.  It  is  ordered  that 
the  Defts  J.  H.,  F.  G.  M.,  C.  J.  H.,  M.  F.  and  R.  and  F.,  do  stand  abso- 
lutely debarred  and  foreclosed  of  and  from  all  right,  title,  interest, 
and  equity  of  redemption,  in  the  paper  mills  and  every  part  thereof  : 
Liberty  for  the  Defts  to  add  to  their  respective  securities  their  costs 
of  action  so  far  as  the  same  shall  not  be  paid  by  the  Pit  in  the  event 
of  his  failing  to  redeem  under  this  judgment,  or  so  far  as  such  costs  are 
not  otherwise  provided  for  by  this  judgment. — Liberty  for  any  of  the 
parties  to  this  action  to  adopt  any  of  the  proceedings  and  accounts 
in  the  action  of  M.  v.  H.,  1890,  M.  1474.— And  it  is  ordered  that  the 
time  fixed  for  redemption  by  the  Pits  in  such  last-mentioned  action 
be  extended  until  it  shall  be  known  whether  or  not  the  Pit  in  this 
action  will  redeem  under  this  judgment. — Liberty  to  apply.— See 
Flint  V.  Howard,  Romer,  J.,  3  Nov.  1892,  A. ;  S.  C,  C.  A.,  20  Feb. 
1893,  A.  250 ;  [1893]  2  Ch.  54,  C.  A. 


NOTES. 

ral  rule.  If  a  person  having  two  estates  or  funds  mortgages  both  to  A.,  and  after- 
wards one  of  them  only  to  B.,  A.,  who  has  a  right  to  resort  to  both  pro- 
perties, shall  take  his  satisfaction  first  out  of  that  upon  which  B.  has  no 
claim  to  resort :  see  Dolphin  v.  Aylward,  L.  R.  4  H.  L.  486,  505  ;  Lanoy  v. 
D.  Athol,  2  Atk.  444  ;  Aldrich  v.  Cooper,  2  L.  C.  Eq.  (6th  ed.)  82  ;  1  L.  C.  Eq. 
(7th  ed.)  35  ;  A.  0.  v.  Tyndall,  2  Amb.  614. 
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And  a  person  having  a  portion  charged  on  one  of  two  mortgaged  estates 
may  compel  the  mortgagee  to  resort  to  the  other :  L.  Bancliffe  v.  Parkins, 
6  Dow,  216  ;  Hales  v.  Cox,  32  Beav.  118,  Form  3,  sup.  p.  2018  ;  and  see 
Tidd  V.  Lister,  10  Ha.  157  ;  3  D.  M.  &  G.  872 ;  Mallot  v.  Wilson,  [1903] 
2  Ch.  494. 

But  the  doctrine  will  not  apply  where  there  are  two  funds  standing  upon  Where  morl- 
a  different  footing,  and  so  as  to  compel  a  person  having  a  higher  and  a  lower  gagee  has  a 
right  against  the  same  fund  to  retire  from  the  higher  right ;  therefore,  higher  and  a 
creditors  having  a  right  of  set-off  against  two  funds,  and  a  lien  on  one  only  lower  right, 
for  the  same  debt,  were  justified  in  exercising  their  hen  to  the  prejudice  of 
an  assignee  who  could  only  resort  to  that  fund :   Webb  v.  Smith,  30  Ch.  D. 
192,  C.  A.  ;  and  see  The  Arab,  5  Jur.  N.  S.  417.     But  where  property  was 
mortgaged  first  to  a  building  society,  and  then  to  A.,  and  all  the  other 
property  of  the  mortgagor  was  assigned  to  B.,  and  the  building  society  sold 
and  repaid  themselves  wholly  out  of  the  proceeds,  but  retained  subscrip- 
tions paid  by  the  mortgagor,  which  they  might  have  taken  in  payment  of 
the  mortgage  debt,  the  doctrine  of  marshaUing  was  applied  as  between 
A.  and  B.,  and  the  repayments  to  the  society  were  apportioned  rateably 
between  the  mortgaged  property  and  the  subscriptions  :  Moxon  v.  Berkeley 
Building  Society,  59  L.  J.  Ch.  534  ;  62  L.  T.  250. 

And  where  there  is  a  specific  charge  on  one  property,  and  a  general  lien 
{e.g.,  of  a  co.  on  shares  of  members  indebted  to  them)  on  another  property  to 
secure  the  same  sum,  the  devisee  of  the  property  specifically  charged  is  not 
entitled  to  have  the  debt  apportioned  rateably  over  the  two  properties : 
Re  Dunlop,  D.  v.  D.,  21  Ch.  D.  583,  C.  A. ;  and  see  Gray  v.  Stone,  1893, 
W.  N.  133. 

The  right  to  marshal  securities  is  applicable  as  against  the  surety  to 
whom,  on  payment  of  the  balance,  they  have  been  assigned :  South  v. 
Bloxam,  2  H.  &  M.  457  ;  Heyman  v.  Dubois,  13  Eq.  158,  sup.  Forms  1,  2, 
pp.  2016,  2017.     Compare  Dixon  v.  Steel,  [1901]  2  Ch.  602. 

The  Court  will  not  marshal  securities  between  two  persons  to  the  pre-  Third  parties, 
judice  of  other  parties  interested  in  either  estate ;  thus,  in  Barnes  v.  Racster, 
1  Y.  &  C.  C.  401,  where  estate  X.  was  mortgaged  to  A,  then  to  B.,  then 
estates  X.  and  Y.  to  A.,  then  both  to  C,  all  having  notice ;  the  Court 
refused  to  throw  A.'s  mortgages  upon  estate  Y.  only,  in  order  to  leave  X. 
clear  for  B.,  but  decreed  A.'s  mortgages  to  be  borne  rateably  by  the  two 
estates  according  to  their  value :  see  also  Bugden  v.  Bignold,  2  Y.  &  C.  C. 
377  ;  Wellesley  v.  L.  Mornington,  17  W.  E.  355 ;  Trumper  v.  T.,  14  Eq. 
295  ;  Flint  v.  Howard,  [1893]  2  Ch.  54,  C.  A. ;  Form  4,  sup.,  p.  2019. 

But  when  a  third  mortgage  is  merely  an  assignment  of  the  surplus  of 
properties  A.  and  B.,  after  payment  of  the  debts  secured  by  the  previous 
mortgages,  B.,  though  not  included  in  the  second  mortgagee's  security, 
must  be  apphed  in  satisfaction  of  his  debt  in  full  in  priority  to  the  third 
mortgagee,  A.  having  been  already  exhausted  in  payment  of  the  first 
mortgagee's  debt :  Mower's  Trust,  8  Eq.  110. 

Where  a  judgment  debtor  settled  for  value  part  of  his  estates,  and  then 
contracted  other  judgment  debts,  the  judgment  creditors  subsequent  to  the 
settlement  were  not  allowed  to  throw  the  prior  creditors  on  the  settled 
estates,  so  as  to  leave  the  unsettled  estates  clear,  to  the  injury  of  claimants 
under  the  settlement ;  but  the  latter,  having  a  covenant  from  the  settlor 
against  incumbrances,  succeeded  in  throwing  the  prior  creditors  upon  the 
unsettled  estates,  to  the  exoneration  of  the  settled :  Averall  v.  Wade,  LI.  & 
G.  t.  Sugd.  252.  The  effect  of  this  decision  is  stated  in  Sugd.  V.  &  P.  746, 
to  be,  that  where  there  is  upon  the  first  sale  a  mere  concealment  of  the 
judgment,  or,  d  fortiori,  if  there  is  a  declaration  or  covenant  that  the  estate 
is  free  from  incumbrances,  the  first  purchaser  is  entitled  to  be  relieved 
against  the  vendor  and  later  judgment  creditors  claiming  under  him  ;  and 
this  principle  apphes  in  favour  of  volunteers  as  against  subsequent  judgment 
creditors  of  the  voluntary  settlor :  see  Dolphin  v.  Aylward,  L.  R.  4  H.  L. 
486.     If  a  man  mortgage  two  estates  to  A.,  then  one  to  B.,  and  the  other  to 
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C,  B.  cannot  throw  all  A.'s  debt  on  C.'s  estate,  but  only  a  rateable  pro- 
portion :   Oihuon  v.  Seagrim,  20  Beav.  614. 

The  principle  to  be  deduced  from  these  oases  is  that  the  right  of  a  sub- 
sequent mortgagee  of  one  of  two  estates  to  marshal  is  an  equity  which  is  not 
enforced  against  any  one  except  the  mortgagor,  his  represves,  and  persons 
claiming  as  volunteers  under  him.  It  is  not  enforced  against  a  mortgagee 
or  purchaser  of  the  other  estate,  but  if  two  estates,  comprised  in  one  first 
mortgage,  are  subject  to  separate  second  mortgages,  the  Court  apportions 
the  first  mortgage  between  them  :  Flint  v.  Howard,  [1893]  2  Ch.  54,  73, 
C.  A.,  per  Kay,  L.  J. ;  Form  4,  sup.  p.  2019. 

In  the  case  of  a  conveyance  for  value  (as  distinguished  from  a  voluntary 
conveyance  :  see  Ker  v.  K.,  I.  R.  4  Eq.  15),  a  covenant  for  further  assurance 
imports  relief  from  incumbrances,  and  entitles  a  grantee  of  a  part  of  land 
which  is  subject  to  an  incumbrance  to  throw  such  incumbrance  on  the  other 
part :  Be  Jones,  Farrington  v.  Forrester,  [1893]  2  Ch.  461,  474  ;  and  com- 
pare Be  Darby's  Estate,  [1907]  2  Ch.  465. 
raiut  on        The  right  of  marshalling  may,  it  seems,  prevail  though  the  effect  of  it  is 
iipation.    indirectly  to  defeat  a  restraint  on  anticipation  :   see  Se  Loder's  Trusts,  56 
L.  J.  Ch.  230 ;  35  W.  R.  58  ;  35  L.  T.  582  ;  1886,  W.  N.  166,  where  a  widow 
mortgaged  her  life  interest  to  A. ,  and  then,  having  married  again,  whereupon 
a  restraint  on  anticipation  revived  as  to  part,  charged  the  whole  in  favour  of 
B.,  and  it  was  held  that  the  interest  on  A.'s  mortgage  must  be  paid  out  of 
that  part  of  the  income  which  was  not  available  for  payment  of  interest 
toB. 
ding.  It  has  been  held  that  a  case  for  marshalling  need  not  be  made  by  the 

pleadings,  but  that  the  direction  will  be  given  if  in  the  course  of  the  action 
it  should  appear  necessary :  OMs  v.  Ongier,  12  Ves.  416. 
sr  oases.  The  doctrine  of  marshalling  has  been  held  to  apply  to  a  case  where 
merchants  sent  goods  to  a  broker  for  sale,  who  consigned  them  as  his  own 
with  others  of  his  own  to  factors,  so  as  to  throw  the  factor's  charges  and 
acceptances  upon  the  goods  belonging  to  the  broker,  in  discharge  of  those 
consigned  to  him :  Broadbent  v.  Barlow,  2  D.  F.  &  J.  570 ;  see  also  Exp. 
Alston,  4  Ch.  168  ;  Exp.  Stephenson,  De  G.  586  ;  Exp.  Salting,  Be  Stratum, 
25  Ch.  D.  148,  C.  A. 

The  equitable  rule  of  marshalling  securities  has  been  adopted  in  the 
Admiralty  Court  so  far  as  can  be  done  consistently  with  the  rules  of  mari- 
time priority  :  The  Priscilla,  1  Lush.  1 ;  The  Mary  Ann,  9  Jur.  95  ;  L.  R. 
1  A.  &  B.  8,  13  ;  and  see  The  Edward  Oliver,  !■.  R-  1  A.  &  E.  379  ;  Fish. 
Mort.  §  1262  and  1369  ;  Coote,  807. 


Section  XV.— Priority— Notice— Tacking. 

1.  Declaration  of  Priority  according  to  Date. 

Declare,  that  the  several  incumbrauces  created  by  the  Defts  S. 
and  H.,  or  either  of  them,  in  &c.  mentioned,  dated  &c.,  have  priority 
according  to  the  dates  of  the  several  instruments  by  which  they 
were  created  as  to  the  estates  included  therein. — Roofer  v.  Harrison, 
V.-C.  W.,  21  June,  1855,  B.  1375  ;  2  K.  &  J.  86,  116. 

2.  Declaration  of  Priority  of  Equitable  Sub-Mortgagee. 

Declare,  that  the  Pits  are  entitled  to  a  first  charge  upon  the 
indenture  of  mortgage  dated  &c.,  in  the  pleadings  mentioned,  and 
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made  between  J.  W.,  of  the  one  part,  and  R.  C.  H.,  of  the  other 
part,  and  on  the  documents  of  title  relating  to  the  property  comprised 
therein,  and  on  the  moneys  secured  by  the  said  mortgage  in  priority 
to  any  claim  by  the  Defts  respectively  to  secure  the  sum  of  [£500] 
lent  by  the  Pits  to  the  said  R.  C.  H.,  together  with  interest  thereon 
at  5  p.  c.  per  ann.  ;  And  order  and  adjudge  the  same  accordingly. — 
See  Hopkins  v.  Hemsworih,  Kekewich,  J.,  22  June,  1898,  A.  2537  ; 
[1898]  2  Ch.  347. 

3.  Priority  acquired  by  Prior  Notice  declared. 

Declare,  that  notwithstanding  the  mortgage  of  the  Deft  D.  is 
prior  ia  date  to  that  of  the  Pits,  they,  by  having  first  given  notice  of 
their  mortgage  (to  &c.,  one  of  the  trustees  of  &c.),  have  acquired  and 
are  entitled  to  priority  over  the  Deft  D.  in  respect  thereof." — Con- 
solidated Investment,  &c.  Co.  v.  Riley,  V.-C.  S.,  8  Dec.  1859,  A.  393  ; 
1  Gif.  371. 

For  decree  declaring  Pit  entitled  to  be  paid  the  amount  due  on  his 
security,  in  priority  to  a  Deft  whose  mortgage  was  prior  in  date,  with 
directions  for  successive  redemptions  and  foreclosures,  see  Bamett  v.  Weston, 
M.  R.,  14  Feb.  1806,  A.  148. 

For  declaration  that  Pits  were  entitled  to  an  equitable  charge  by  virtue  of 
a  memorandum  of  deposit  and  charge  for  two  sums  with  interest,  from  the 
time  they  were  respectively  advanced,  &c.,  in  priority  to  the  Defts,  see 
Wilcoxon  V.  Mackenzie,  M.  R.  23  Nov.  1859,  B.  455  ;  and  see  Knight  v. 
Bovjyer,  M.  R.  15  July,  1858,  A.  1705  ;  23  Beav.  609  ;  afi.  L.  JJ.,  4  Jur. 
N.  S.  569  ;  6  W.  R.  565  ;  27  L.  J.  Ch.  520,  on  bill  by  amiuitants. 

4.  Priority  acquired  by  Registration. 

Declare,  that  notwithstanding  the  mortgage  of  H.,  dated  &c.,  on 
the  D.  property  for  £ —  is  prior  in  date  to  the  mortgages  thereon  of 
the  Pit,  the  Pit  has  acquired,  by  virtue  of  registration  of  his  mortgage 
deeds,  and  is  entitled  to  priority  over  the  said  H.  in  respect  thereof, 
and  that  therefore  the  said  mortgage  of  the  said  H.  is  fraudulent  and 
void  as  against  the  securities  of  the  Pit. — Usual  accounts  of  what  is 
due  to  Pits ;  Account  of  rents  and  profits  with  wilful  default,  and 
amount  to  be  deducted. — Usual  foreclosure  decree. — Liberty  to 
apply.— iVew  v.  Pennell,  V.-C.  W.,  17  July,  1863,  B.  2438 ;  2  H. 
&  M.  170. 

5.  Subsequent  Incumbrancer  without  Notice  to  retain  the  Title 

Deeds. 

Declare  that  inasmuch  as  the  Deft  D.  had  no  notice  of  the 
interest  of  the  Pit  at  the  time  when  he  advanced  the  sum  of  £1000 
in  the  pleadiugs  mentioned,  and  when  he  received  possession  of  the 
deeds  dated  &c.  from  the  Deft  H.,  the  Defts  H.  &c.,  as  the  exors  of 
the  Deft  D.,  ought  not  to  be  deprived  of  the  possession  of  the  deed 
dated  &c.,  but  are  entitled  to  retain  the  same  until  they  shall  be 
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redeemed.^ — See  Flagg  v.  James,  L.  C,  28  Jan.  1863,  A.  564 ;  S.  C, 
8L.  T.  5. 

6.  Priority  of  Charge  under  Settlement — Sale — Subsequent  In- 
cumbrancer without  Notice  to  retain  the  Deeds,  but  to  produce 
them  for  the  Purposes  of  the  Sale. 

Declaration  as  to  priority,  taxation  of  costs,  account  and  order 
for  sale  lodgment  of  proceeds  ;  And  for  the  purposes  of  the  said 
sale  It  is  ordered  that  the  Defts  P.  and  H.  his  wife  [represves  of  N., 
the  mortgagee  by  deposit  without  notice  of  the  settlement]  do  produce  all 
deeds  and  documents  in  their  custody  or  power  relating  to  the  said 
hereditaments  as  the  Judge  shall  direct ;  And  it  is  ordered  that  the 
Defts  H.  and  C.  [purchasers  with  notice  of  the  settlement]  do  produce, 
for  the  purposes  of  the  said  sale  as  the  Judge  shall  direct,  all  deeds 
and  documents  of  title  in  their  possession  or  power,  or  in  the  posses- 
sion or  power  of  either  of  them,  relating  to  the  said  hereditaments  ; 
And  the  purchaser  or  purchasers  of  the  said  hereditaments  are  to 
be  at  liberty  to  apply  to  the  Judge  in  Chambers  as  to  the  delivery 
up  of  the  said  last-mentioned  deeds  and  documents  of  title  as  he  or 
they  may  be  advised.  But  this  judgment  is  to  be  without  prejudice 
to  any  proceedings  which  the  Pit  may  be  advised  to  take  in  respect 
of  the  deeds  in  the  possession  of  the  Defts  P.  and  H.  his  wife 
prior  in  date  to  the  indenture  of  the  26  April,  1825. — Liberty  to 
apply.— See  Thorpe  v.  Holdsworth,  V.-C.  G.,  14  Nov.  1868,  B.  3183 ; 
S.  C,  7  Eq.  139. 

7.  Declaration  of  Charge — Deeds  to  be  delivered  up. 

Declare  Pit  entitled  to  a  first  charge  on  the  property  in  the 
pleadings  mentioned  ;  And  order  that  the  Defts  A.  and  B.,  do  on  or 
before  &c.,  deliver  up  on  oath  to  the  Pit  all  deeds  &c. — Usual  con- 
sequential directions  in  a  foreclosure  judgment.^ — Manners  v.  Mew, 
North,  J.,  22  April,  1885,  D.  606  ;  29  Ch.  D.  725. 

8.  Neglect  to  give  Notice  to  Equitable  Mortgagee — Damages. 

Declare,  that  the  Pits  have  sustained  damage  by  reason  of  the 
neglect  of  the  Defts  in  not  giving  notice  to  the  Pits  of  the  com- 
pletion of  the  sale  of  the  property  comprised  in  the  Defts'  security, 
respecting  which  property  the  Pits  had  given  them  notice  of  an 
equitable  charge,  and  that  the  Defts  are  liable  to  make  good  such 
damage  to  the  Pits  as  hereinafter  mentioned ;  And  order  that  the 
following  &c. :  1.  An  account  of  what  is  due  to  the  Pits  under  and 
by  virtue  of  their  equitable  charge,  dated  &c. — Direction  for  payment 
by  Defts  of  amount  certified. — The  West  London  Commercial  Bank, 
Limited  v.  The  Reliance,  &c.  Building  Society,  V.-C.  B.,  2  July, 
1884,  B.  2591 ;   29  Ch.  D.  954,  C.  A. 


SECT.  XV.]        Priority — Notice — Tackiiig.  2025 

9.  Tacking. 

Declare,  that  the  Deft  H.  is  entitled  to  hold  the  hereditaments  in 
the  pleadings  mentioned  as  mortgagee  thereof,  redeemable  only  upon 
payment  of  all  moneys  due  on  the  security  of  the  several  indentures 
following,  that  is  to  say,  &c. ;  And  Order  that  the  following  &c. : — 

I.  An  account  of  what  is  due  to  the  said  Deft  under  and  by  vii'tue 
of  all  the  several  indentures  of  mortgage  and  further  charge  herein- 
before referred  to,  and  of  his  costs  of  these  actions,  including  the 
costs  of  the  two  indentures  of  transfer  dated  &c. — Usual  accounts 
against  Deft  as  mortgagee  in  possession,  and  redemption  &c. — See 
Bates  V.  Johnson,  Hooke  v.  Johnson,  V.-C.  W.,  30  May,  1859,  A. 
1742  ;  S.  C,  Joh.  304. 

10.  Order  to  rectify  Register  of  Title — Land  Transfer  Act,  1875, 
s.  95  (38  &  39  F.  c.  87). 

It  appearing  by  &c.  that  the  registered  charge  dated  &c.  in  the 
originating  summons  mentioned  was  to  secure  the  same  amount 
as  the  unregistered  mortgage  dated  &c.  in  the  said  summons  also 
mentioned  ;  And  this  Court  being  of  opinion  that  as  a  consequence  of 
the  foreclosure  absolute  the  mortgagor  no  longer  has  any  interest  in 
the  land  comprised  in  the  charge  and  that  a  rectification  of  the 
register  is  required.  This  Court  doth  order  that  the  Deft  do  hence- 
forth stand  absolutely  debarred  &c.  of  in  and  to  the  hereditaments 
comprised  in  and  charged  by  the  said  registered  charge.  And  it  is 
ordered  that  the  Registrar  of  the  Land  Registry  do  pursuant  to  sect.  95 
of  the  Land  Transfer  Act,  1875,  rectify  the  register  by  cancelling  the 
said  charge  on  the  register  and  by  cancelling  in  the  proprietorship 
register  the  name  of  the  Deft,  and  substituting  therefore  the  names 
of  the  l?lts.— Weymouth  v.  Davis,  Swinfen-Eady,  J.,  May,  1908,  B. 
1493. 

In  the  above  case  the  order  for  foreclosure  absolute  had  foreclosed  u. 
mortgage  by  deed  of  registered  land  without  foreclosing  the  contempo- 
raneous instrument  of  charge. 

II.  Middlesex  Registry — Rectification  of  Register — Land  Registry 

(Middlesex  Deeds)  Act,  1891,  s.  1 — Land  Transfer  Act,  1875, 
s.  95— Land  Transfer  Act,  1897,  s.  7,  sub-s.  2. 

And  the  Pit  by  her  counsel  not  asking  for  costs  against  the  Deft 
W.  G.,  and  the  Deft  W.  G.  by  his  counsel  admitting  that  the  Pit  is 
entitled  in  possession  free  from  incumbrances  as  against  the  respective 
Defts  to  the  two  leasehold  houses  in  the  pleadings  mentioned  known 
respectively  as  M.  L.,  H.  P.  A.,  and  number  (30)  P.  G.,  St.  J.'s, 
P.,  H.,  both  in  the  county  of  M.,  for  the  respective  unexpired  residues 
of  the  terms  of  years  under  which  the  same  are  respectively  held 
under  two  indentures  of  lease  dated  &c..  Declare,  that  neither  of 
the  Defts  is  entitled  as  against  the  Pit  to  any  estate,  interest  or 
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charge  in  or  on  the  said  houses  or  either  of  them,  under  or  by  virtue 
of  the  two  respective  assignments,  both  dated  &c.,  in  the  pleadings 
mentioned,  to  the  Deft  T.  D.,  and  of  the  two  respective  mortgages, 
dated  &c.,  in  the  pleadings  mentioned,  of  the  same  houses  respectively 
to  the  Deft  W.  G.  or  otherwise  ;  And  Order  that  the  said  two  assign- 
ments and  the  said  two  mortgages  be  delivered  up  to  the  Pit,  the 
Pit  by  her  counsel  undertaking  to  give  to  the  Deft  W.  G.  a  proper 
statutory  acknowledgment  of  the  right  to  production  and  an  under- 
taking for  safe  custody  of  the  secondly  mentioned  mortgage  which 
comprises  certaiu  other  property  not  belonging  to  the  Pit ;  And 
Declare,  that  the  registration  in  the  [Land  Registry  (Middlesex 
Deeds  Department)]  of  the  said  two  assignments  and  the  said  two 
mortgages  respectively  ought  to  be  vacated  (but  as  to  the  secondly 
mentioned  mortgage  so  far  only  as  relates  to  the  said  premises 
nurdber  (30)  P.  G.)  ;  And  it  is  ordered  that  the  register  be  rectified 
accordingly ;  And  it  is  ordered  that  the  Defts  W.  G.  and  T.  D.  do 
deliver  up  to  the  Pit  E.  S.  (upon  oath  if  required)  aU  documents  of 
title  in  their  possession  or  power  respectively  relating  to  the  said 
two  houses. — Discharge  the  receiver. — Deft  T.  D.  to  pay  Pit's  costs, 
to  be  taxed. — Liberty  to  apply. — Stephenson  v.  Yorke,  Buckley,  J., 
8  Feb.  1900,  B.  303  ;  [1900]  1  Ch.  505. 

12.  Direction  for  Entry  of  Satisfaction  of  Lis  Pendens  (23  &  24 

V.  c.  115). 

Order  that  the  proper  officer  of  the  Land  Registry  be  at  liberty 
to  enter  satisfaction,  in  the  books  kept  by  him  for  that  purpose, 
in  respect  of  the  writ  issued  in  this  action,  and  registered  on  &c., 
as  a  Us  pendens,  against  [or  in  the  name  or  names  of]  &c. — Pit  to 
pay  the  costs  of  the  application. 

13.  Order  Nisi  to  vacate  Registration  of  Lis  Pendens  (23  cfc  24 

F.  c.  115,  and  30  d  31  V.  c.  47). 

Upon  motion  this  day  made  unto  this  Court  by  counsel  for  the 
Deft,  who  alleged  that  by  an  order  dated  this  day  the  above-men- 
tioned action  had  been  dismissed  for  want  of  prosecution ;  And 
upon  reading  the  said  order.  This  Court  doth  order  that  the  proper 
officer  of  the  [Land  Registry]  be  at  liberty  to  enter  satisfaction  in 
the  books  kept  by  him  for  that  purpose  iu  respect  of  the  said  action, 
P.  V.  B.,  19 —  P.  No.  — ,  commenced  by  the  Pits'  writ  of  summons, 
issued  on  the  —  day  of  — ,  19 — ,  which  was  registered  on  the  — 
day  of  — ,  1900  [in  the  Land  Registry]  as  a  lis  pendens,  against 
[or  in  the  name  or  names  of]  &c.  unless  the  Pits  do  within  a  week 
from  the  service  of  this  order  show  unto  this  Court  good  cause  to 
the  contrary. — Re  An  Action,  Paine  v.  Tlie  Warehousetnen  and  Chrks' 
Permanent  Benefit  Building  Society,  V.-C.  M.,  9  Feb.  1880,  B.  275, 
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and  Re  An  Action,  Pooley  v.  Bosanquet,  M.  R.,  14  Dec.  1877,  B. 
2098;  7Ch.  D.  541. 

14.  Order  oj  Course  to  vacate  Registration  of  Lis  Pendens  (30  c6 

31  V.  c.  47). 

Upon  tke  petition  of  the  above-named  C,  this  day  preferred  unto 
this  Court,  it  was  alleged  that  the  above-named  Pit  issued  his  writ 
in  this  action  on  the  —  day  of  — ,  against  the  above-named  Deft, 
and  that  on  the  —  day  of  —  the  same  was  registered  as  a  lis  pendens, 
against  [or  in  the  name  or  names  of]  &c. ;  that  the  purposes  for 
which  the  same  was  registered  have  been  satisfied,  and  the  Petr  is 
desirous  that  the  registration  of  the  said  lis  pendens  should  be 
vacated  ;  It  was  therefore  prayed,  and  it  is  accordingly  ordered, 
that  the  registration  of  the  said  lis  pendens  be  vacated  [or.  That  the 
proper  officer  be  at  liberty  to  vacate  the  registration  of  this  action 
as  a  lis  pendens  against  [or  in  the  name  or  names  of]  &c. — See  Re 
Clifford,  Clifford  v.  Kendall,  14  March,  1889,  A.  624. 

15.  Order  on  Summons  to  enter  Satisfaction  of  Lis  Pendens  in 

Action  commenced  by  Writ  (23  <&  24  F.  c.  115). 

(By  consent)  order  that  it  be  referred  to  the  Taxing  Master  to 
tax  (in  case  the  parties  differ)  the  costs  of  the  Defts  of  this  action, 
including  therein  their  costs  of  this  application  ;  And,  upon  payment 
thereof  by  the  Pits,  it  is  ordered  that  all  further  proceedings  in  this 
action  be  stayed ;  And  it  is  ordered  that  the  proper  officer  [of  the 
Land  Registry]  be  at  liberty  to  enter  satisfaction  in  the  books  kept 
by  him  for  that  purpose  in  respect  of  the  writ  issued  in  this  action, 
which  was  registered  on  the  [3rd  December,  1897]  as  a  lis  pendens 
against  [or  in  the  name  or  names  of]  &c. — Turner  v.  Beaumont, 
Farwell,  J.,  23  Jan.  1901,  B.  237. 

16.  Order  Nisi  to  vacate  Begistration  of  Lis  Pendens  and  Order 

Absolute — Ids  Pendens  Act,  1867,  s.  2. 

Dismiss  the  action  with  costs.  And  it  is  ordered  that  the  proper 
officer  do  enter  satisfaction  [and  vacate  the  registration]  in  the 
books  kept  by  him  for  that  purpose  in  respect  of  the  writ  of  summons 
issued  in  this  action,  which  was  registered  on  the  —  day  of  —  as  a 
lis  pendens  against  [or  in  the  name  or  names  of]  &c.  unless  the  Pit 
shall  on  or  before  the  —  day  of  —  [within  fourteen  days']  give  notice 
of  appeal  from  this  judgment  and  set  down  the  same  for  hearing. — 
BaMer  v.  Middleton,  Kekewich,  J.,  8  Feb.  1898,  A.  426 ;  [1898]  1 
Ch.  313.  Affirm  judgment  of  8  Feb.  1898,  &c. ;  And  it  is  ordered 
that  the  proper  officer  do  enter  satisfaction  &c. — [As  above,  down 
to  in  the  name  or  names  of  &o.]—S.  C,  C.  A.,  17  May,  1898,  A.  1915. 
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17.  Judgment  or  Order  in  Action  commenced  by  Writ  or  Originating 
Summons  containing  Direction  to  eriter  Satisfaction  of  Lis 
Pendens  (23  &  24  7.  c.  115). 

Order  that  this  action  [or  originating  summons]  do  stand  dismissed 
out  of  this  Court  as  against  the  Defts  C.  L.  S.,  F.  S.,  and  C.  R.  H., 
with  costs  to  be  taxed  by  the  Taxing  Master,  and  to  be  paid  by  the 
Pit  to  the  said  Defts ;  And  it  is  ordered  that  the  proper  officer 
[of  the  Land  Registry]  do  enter  satisfaction  in  the  books  kept  by 
him  for  that  purpose  in  respect  of  the  writ  issued  in  this  action  [or 
originating  summons  dated  &c.]  registered  on  [the  11th  January, 
1899]  as  a  lis  pendens  against  [or  in  the  name  or  names  of]  &c. — 
Hunt  V.  Luck,  Farwell,  J.,  30  Oct.  1900,  A.  3946  ;  [1901]  1  Ch.  45. 

18.  Order  to  vacate  Registration  of  Deed  of  Arrangement  (51  c6  52 

7.  c.  51,  s.  8). 

Order  that  the  registration  of  the  deed  of  arrangement  dated  &c., 
and  registered  [in  the  Register  of  Deeds  of  Arrangement  afiecting 
Land,  Land  Registry]  on  the  —  day  of  — ,  1901,  against  A.  B.,  be 
vacated. 

19.  Order  to  vacate  Begistration  of  Land  Charge  (51  &  52  7.  c.  51, 

s.  14). 

Order  that  the  registration  of  the  land  charge  created  on  the 
—  day  of  — ,  and  registered  in  the  Land  Registry  (Register  of  Land 
Charges)  on  the  —  day  of  —  against  [or  in  the  name  or  names  of] 
&c.  be  vacated. 

For  what  is  included  under  "  land  charge,"  see  51  &  52  Vict.  c.  51,  s.  4. 

20.  Order  to  vacate  Registration  of  Land  Charges  created  by 
Certificate  of  Land  Tax — (Finance  Act,  1896,  s.  33,  and  51  & 
52  7.  c.  51,  s.  14). 

Order  that  the  registration  of  the  land  charge  created  by  the 
certificate  of  redemption  of  land  tax  dated  the  ■ —  day  of  — ,  19 — , 
and  registered  in  the  Land  Registry  (Register  of  Land  Charges)  on 
the  —  day  of  — ,  19 — ,  against  [or  in  the  name  or  names  of]  &c.,  be 
vacated. 

21.  Order  to  vacate  Registration  of  Writs  and  Orders  affecting  Land 
—{Settled  Land  Act,  1890,  s.  19,  and  51  <fc  52  7.  c.  51,  s.  5, 
and  63  &  64  7.  c.  26,  s.  2  (1)). 

Order  that  the  registration  of  the  writ  issued  in  this  action  on 
the  —  day  of  ■ — ,  19 —  [or,  the  order  dated  the  —  day  of  — ,  19 — ], 
and  registered  in  the  Land  Registry  (Register  of  Writs  and  Orders 
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afiecting  Land)  on  the  —  day  of  — ,  19 — ,  against  {or  in  the  name  or 
names  of]  &c.,  be  vacated. 


22.  Another  Form  of  Order  to  vacate  Registration  of  Land  Charges 
(51  <&  52  V.  c.  51,  s.  14). 

Order  that  the  registration  of  the  [land  charge  created  by  the] 
absolute  order  made  in  pursuance  of  the  Lands  Improvement 
Company's  Acts  under  seal  of  the  Land  Commissioners  for  England, 
and  by  the  six  absolute  orders  made  in  pursuance  of  the  same  Acts 
under  seal  of  the  Board  of  Agriculture  set  forth  in  the  Schedule 
hereto,  registered  against  [or  in  the  name  or  names  of]  &c.,  be  vacated. 
— Schedule  (containing  particulars  of  orders). — Re  Lord  Sudeley's 
Settled  Estate,  Chitty,  J.,  10  Nov.  1892,  B.  1411. 

From  the  1st  July,  1901  (when  the  Land  Charges  Act,  1900,  came  into 
operation),  the  charges  affecting  land,  which  can  be  registered  at  the  Land 
Registry,  are  -.^1.  Deeds  of  arrangement  affecting  land ;  2.  Land  charges  ; 
3.  Writs  and  orders ;  4.  Lis  pendens  ;  and  5.  Annuities.  The  registration 
of  1  and  2  may  be  vacated  by  order  of  the  High  Court  or  any  Judge  thereof, 
under  the  Land  Charges  Registration  and  Searches  Act,  1888,  ss.  8  and  14, 
and  the  registration  of  3  may  be  vacated  by  order  of  the  High  Court  or  any 
Judge  thereof,  under  the  Settled  Land  Act,  1890,  s.  19.  The  registration 
of  4  and  5  can  be  vacated  by  (a)  an  order  (which  in  the  case  of  4  may  be 
obtained  on  petition  of  course),  or  (b)  acknowledgment  of  satisfaction  (by 
consent). 

As  to  rectification  of  the  register  by  order  of  the  Court,  under  sects.  95 
and  96  of  the  Land  Transfer  Act,  1875  (38  &  39  V.  c.  87),  and  mdemnity  to 
the  person  suffering  loss  by  the  rectification  (under  sect.  7  of  the  Act  of 
1897,  60  &  61  V.  0.  65),  see  Briokdale,  231,  308. 

By  the  Land  Transfer  Rules,  1908,  the  following  rule  is  substituted  for 
rule  301  of  the  Land  Transfer  Rules,  1903,  viz. :  301  (a)  appeals  under 
sect.  116  of  the  Act  of  1875  shall  be  by  motion  ;  (6)  aU  other  applications 
to  the  Court  shall  be  made  to  a  Judge  of  the  Chancery  Division  in 
Chambers ;  (c)  notice  of  any  application  requiring  the  registrar  to  do  or 
omit  to  do  any  particular  thing  and  not  intended  to  raise  a  question 
between  the  applicant  and  any  other  person  shall  be  served  in  the  first 
instance  on  the  Registrar  only,  but  the  Court  may  direct  notice  to  be 
given  to  any  other  person  who  in  the  opinion  of  the  Court  ought  to  have 
such  notice. 

Por  practice  under  Land  Charges  Acts,  see  also  Eaton  and  Purcell, 
Practical  Guide  to  Registration  and  Searches. 

23.  Order  to  vacate  or  satisfy  Annuity. 

Order  that  the  registration  of  an  Indenture  dated  &c.  for  the 
payment  of  an  annual  sum  of  £19  8s.  6d.  registered  on  &c.  against 
A.  (grantor)  be  vacated.  And  it  is  ordered  that  the  registration  of 
a  grant  of  annuity  dated  &c.  for  the  payment  of  an  annual  sum  of 
£19  8s.  6d.  to  B.  (grantee)  during  her  life  registered  on  &c.  against 
the  said  A.  be  vacated. 

The  above  order  is  not  made  under  statutory  powers,  but  the  practice 
goes  back  to  the  year  1867. 


2030 


Mortgages. 


[chap,  xlvii. 


Seneral  rule. 


Debentures. 


Priority  of 
c.  q.  t. 


Mortgagee  of 

renewable 

lease. 

Solr. 


Possession  of 
legal  estate. 


Registration. 


Notice. 


NOTES. 
PKIOBITy- — TIME. 

On  the  principle  Qui  prior  est  tempore,  potior  est  jure,  priority  of  time  gives 
the  better  equity  as  between  equitable  incumbrancers,  it  their  equities  arc 
in  all  other  respects  equal,  and  if  such  priority  has  not  been  lost  by  any  act 
or  neglect:  iJice  v.  iJ.,  Drew.  76  ;  Cor2/v..Byre,  ID.  J.  &S.  149  ;  Willoughhy 
V.  F.,  1  T.  E.  763,  767  ;  Rooper  v.  Harrison,  2  K.  &  J.  86. 

So  debentures  issued  by  a  co.  rank  generally  in  order  of  date. 

And  if  two  sets  of  debentures  are  sealed  on  the  same  day,  one  set  may  have 
priority  over  the  other :  Gartside  v.  Silkstone  and  Dodsworth  Collieries  Co., 
21  Ch.  D.  762. 

And  where  the  special  Acts  of  two  improvement  cos.  each  contained  a 
provision  conferring  a  charge  on  the  co.  in  priority  to  every  other  existing 
or  future  charge,  priority,  as  between  conflicting  charges  under  the  Acts, 
was  determined  by  order  of  time :  Pollock  v.  Lands  Improvement  Co.,  37 
Ch.  D.  661. 

So  where  trust  money  was  improperly  laid  out  in  land,  which  was  mort- 
gaged to  several  persons  in  succession,  without  notice  of  the  breach  of  trust, 
the  equity  of  cs.  q.  i.  of  the  money  prevailed  over  those  of  the  puisne  mort- 
gagees :  Cave  v.  C,  15  Ch.  D.  639  ;  observed  upon  in  Be  Ffrench's  Estate, 
21  L.  R.  Ir.  283  ;  but  see  Carritt  v.  Real  and  Personal  Advance  Co.,  42  Ch.  D. 
263  ;  Re  Richards,  Number  v.  R.,  45  Ch.  D.  589  ;  Walker  v.  Linom,  [1907] 
2  Ch.  104. 

And  where  a  lease  which  formed  in  eqliity  part  of  a  testator's  estate  was 
equitably  mortgaged  by  his  exor,  who  had  taken  it  in  his  own  name,  the 
prior  equity  of  the  cs.  q.  t.  prevailed  over  the  equity  of  the  mortgagee :  Re 
Morgan,  Pillgrem  v.  P.,  18  Ch.  D.  93,  C.  A. 

And  where  the  mortgagor  of  a  renewable  lease  purchased  the  reversion, 
and  effected  an  equitable  mortgage  of  his  interest,  the  mortgagees  of  the 
lease  had  priority  over  the  mortgagees  of  the  reversion :  Leigh  v.  Burnett, 
29  Ch.  D.  231. 

And  if  a  solr  receives  money  of  his  client  for  investment  on  a  specified 
security,  and  the  solr  takes  the  security  in  his  own  name,  the  equity  of  the 
client  mil  prevail  over  that  of  a  subsequent  equitable  sub -mortgagee : 
Harpham  v.  Shacklock,  19  Ch.  D.  207,  C.  A. ;  and  the  latter  cannot  acquire 
priority  by  giving  notice  to  the  mortgagor :  Re  Richards,  Humber  v.  R., 
45  Ch.  D.  589. 

If,  however,  an  equitable  incumbrancer,  though  not  technically  first  in 
date,  has  the  better  equity  by  possession  of  the  legal  estate,  or  the  better 
right  to  call  for  it,  his  right  to  hold  the  estate  will  not  be  interfered  with  in 
favour  of  an  incumbrancer  prior  in  date,  or,  though  subsequent  in  date  in 
the  position  of  purchaser  for  value  without  notice :  see  Thorpe  v.  Holdsworth, 
7  Eq.  139, 146  (and  cases  there  cited) ;  Pease  v.  Jackson,  3  Ch.  576  (reversing 
16  W.  R.  58). 

So,  also,  if  the  security  be  of  lands  in  a  register  county,  priority  will  be 
given  to  the  incumbrancer,  legal  or  equitable,  who,  though  not  first  in  date, 
has,  without  actual  notice,  first  registered  his  charge :  Re  Wight's  Trusts,  16 
Eq.  41 ;  Neve  v.  Pennell,  2  H.  &  M.  170  ;  Credland  v.  Potter,  18  Eq.  350  ; 
10  Ch.  8. 

But  if  the  legal  estate  has  been  obtained,  or  prior  registration  made,  by  a 
person  who  at  the  time  of  his  original  advance  has  had  notice  of  a  prior 
existing  incumbrance,  he  will  not  gain  priority,  as  his  equity  is  not  equal : 
Lacey  v.  Ingle,  2  Ph.  422  ;  Benham  v.  Keane,  IJ.  &  H.  685  ;  3  D.  E.  &  J. 
318. 

So,  also,  if  he  is  affected  with  notice  of  any  fraud  affecting  the  title  of  the 
person  from  whom  he  obtains  the  legal  estate  :  see  Jones  v.  Powles,  3  My.  & 
K.  581 ;  Ogilvie  v.  Jeaffreson,  2  Gift.  353  ;  Maxfield  v.  Burton,  17  Eq.  16  ; 
and  see  Sharpies  v.  Adams,  32  Beav.  213,  216. 

If  the  purchaser  has  obtained  the  legal  estate  for  valu6  without  notice 
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of  any  fraud  or  breach  of  trust  committed  by  the  person  from  whom  he 
purchased  it,  he  can  hold  it  against  all  persons  defrauded  by  the  conveyance 
of  the  vendor  :  Pikher  v,  Rawlins,  7  Ch.  259  (disapproving  Carter  v.  C,  3  K. 
&  J.  617) ;  Hunter  v.  Walters,  7  Ch.  75  ;  and  see  King  v.  Smith,  [1900]  2  Ch. 
425,  inf.  p.  2035 ;  but  a  purchaser  for  value  who  has  acquired  the  legal 
estate  without  notice  of  a  prior  incumbrance  may  be  postponed  if  he  has 
been  guilty  of  negligence  so  gross  as  to  render  it  unjust  to  deprive  the  prior 
incumbrancer  of  his  priority  :  Oliver  v.  Hinton,  [1899]  2  Ch.  264,  C.  A. 

And  by  paying  his  money  bond  fide  and  without  notice  of  any  other  title 
the  purchaser  acquires  the  right  to  get  in  and  hold  the  legal  title,  although, 
between  payment  and  getting  in  the  legal  title,  he  may  have  had  notice  of 
some  prior  lien  or  title :  see  Blackwood  v.  London  Charter ed  Bank,  L.  E.  5 
P.  C.  92,  113. 

As  to  the  priority  conferred  by  the  appointment  of  a  receiver  by  way  Appointment 
of  equitable  execution,  see  In  re  Marquis  of  Anglesey,  [1903]  2  Ch.  727.  of  receiver. 

PBIORITSf,   HOW  LOST. 

A  man  may  lose  the  advantage  of  priority,  or  be  prevented  from  acquiring 
priority — 

(a)  By  acts  of  commission,  as  by  suppressio  veri  or  suggestio  falsi  to  a  (o)  Acts  of 
person  entitled  to  a  full  and  correct  representation  of  a  fact :    Hobbs  v.  coramission. 
Norton,  1  Ver.   126;  Savage  v.  Foster,  1  L.  C.  Eq.  469,  474;  Spence, 

vol.  ii.  765 ;  or  by  executing  a  deed  with  an  indorsed  receipt,  though  the 
money  has  not  been  fully  paid,  and  intrusting  such  deed  to  the  mortgagee  : 
Bickerton  v.  Walker,  31  Ch.  D.  151,  C.  A. ;  Bateman  v.  Hunt,  [1904]  2  K.  B. 
531,  C.  A. ;  or  to  his  solr  who  has  the  title  deeds :  French  v.  Hope,  58  L.  J. 
Ch.  363  ;  56  L.  T.  57  ;  and  see  Gordon  v.  James,  30  Ch.  D.  249,  C.  A. ;  and 
where  a  trustee  for  sale  gives  a  receipt  for  money  which  is  not  in  fact  paid, 
an  equitable  mortgagee  relying  on  the  receipt  may  have  priority  over  the 
c.  q.  t. :  Lloyds  Bank,  Ld.  v.  Bullock,  [1896]  2  Ch.  192. 

(b)  By  acts  of  omission  or  negligence,  as  by  neglecting  to  register  a  (6)  Negligence. 
deed  where  the  necessity  of  registration  is  imposed  by  statute :   Warburton 

V.  Loveland,  6  Bh.  N.  S.  1 ;  and  see  notes  "  Priority  as  affected  by 
Registration,"  inf.  p.  2039. 

As  to  what  constitutes  such  negligence,  see  Union  Bank  of  London  v. 
Kent,  39  Ch.  D.  328,  C.  A. 

A  mortgagee  prior  in  date  may  also  be  postponed  by  permitting  the  mort-  Neglect  to  get 
gagor,  without  reasonable  excuse  or  explanation  (see  Jones  v.  Rhind,  17  title  deeds. 
W.  R.  1091),  to  retain  the  title  deeds :  Clarke  v.  Palmer,  21  Ch.  D.  124  ; 
Lloyd's  Banking  Co.  v.  Jones,  29  Ch.  D.  221  ;  unless  the  mortgage  be  of  an 
undivided  moiety  :  see  Carter  v.  C,  3  K.  &  J.  618  ;  Re  Lambert,  11 L.  R.  Ir. 
.534 ;  or  by  handing  them  over  to  him  without  insisting  upon  their  return, 
so  as  to  enable  him  to  raise  money  on  their  security :  Briggs  v.  Jones,  10 
Eq.  92  ;  Perry-Herrick  v.  Atwood,  3  D.  &  J.  21  ;  25  Beav.  205  ;  Evans  v. 
Bicknell,  6  Ves.  174  ;  and  see  Dowle  v,  Saunders,  2  H.  &  M.  242 ;  and 
negligence  of  one  exor  is  not  sufficient :  Re  Ingham,  Jones  v.  J.,  [1893] 
1  Ch.  352. 

And  so  if,  taking  an  equitable  mortgage  by  transfer,  he  gives  up  the  deeds 
to  the  transferor  (his  solr),  and  neglects  to  give  notice  of  the  transfer  to  the 
mortgagor :  Re  Lord  Southampton,  Allen  v.  8.,  16  Ch.  D.  178  ;  Lloyd's 
Banking  Co.  v.  Jones,  29  Ch.  D.  221 ;  and  see  Turner  v.  Smith,  [1901] 
1  Ch.  213 ;  Walker  v.  Linom,  [1907]  2  Ch.  104 ;  but  not  by  merely  in- 
trusting title  deeds  to  his  solr  in  order  to  obtain  a  loan :  Fox  v.  Hawks, 
13  Ch.  D.  822 ;  Cook  v.  Bramwdl,  1890,  W.  N.  72  ;  or  to  obtain  from  the 
transferee  the  money  payable  on  a  transfer :  Coupe  v.  Collyer,  62  L.  T. 
927  ;  nor  where  the  execution  of  the  deeds  was  procured  from  two  ladies 
by  the  sohoitation  of  their  brother,  a  sob :  National  Prov.  Bk.  v.  Jackson, 
33  Ch.  D.  1,  C.  A.  ;  nor  where  statements  are  made  to  the  subsequent 
incumbrancer  which  clearly  put  him  upon  inquiry,  which,  if  made,  would 
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lead  to  the  detection  of  a  fraud :  76.  ;  nor  where  a  landlord  accepted  a 
surrender  of  a  lease  upon  a  false  representation  that  the  lease  was  not 
forthcoming  but  was  unincumbered :   Brown  v.  Stedman,  44  W.  R.  458. 

And  so  if  debenture  holders,  having  a  floating  security,  leave  the  title  deeds 
with  the  CO.,  so  as  to  enable  it  to  deal  with  its  property  as  unincumbered, 
their  charge  will  not  avail  as  against  subsequent  innocent  equitable  mort- 
gagees of  the  CO. :  Re  Castell  and  Brown,  Ld.,  [1898]  1  Ch.  315  ;  and  see 
Banh  of  Ireland  v.  Cogry  Spinning  Go.,  [1900]  1  I.  R.  219  ;  In  re  VaUetort, 
tbc.  Co.,  [1903]  2  Ch.  654 ;  or  if  a  co.  hand  over  the  mortgage  deed  to  their 
solr  and  banker  upon  his  representations  as  to  the  payment  of  the  money 
which  is  afterwards  appropriated  by  him  :  London  Freehold  and  Leasehold 
Property  Co.  v.  Suffield,  [1897]  2  Ch.  608,  C.  A. ;  and  where  a  mortgagor 
trusted  implicitly  to  the  mortgagee,  who  was  his  solr,  and  who  transferred 
the  mortgage  to  a  transferee  who  gave  no  notice  to  the  mortgagor,  and 
subsequently  the  solr  induced  the  mortgagor  to  join  with  him  in  a  sale 
of  the  property,  and  himself  received  the  mortgage  money  in  fraud  of  his 
transferee,  it  was  held  that  notice  must  be  imputed  to  the  mortgagor  as 
against  both  transferee  and  purchaser :  Dixon  v.  Winch,  [1900]  1  Ch.  736, 
C.  A. 
ds  left  ^^  equitable  mortgagee  being  liable  to  all  the  equities  which  affect  the 

1  trustees,  depositor  (see  Parker  v.  Clarke,  30  Beav.  54),  does  not,  if  deeds  have  been 
deposited  with  him  in  breach  of  a  trust,  of  which  he  has,  or  might  have  got, 
notice  before  getting  in  the  legal  estate,  acquire  any  right  against  the  c.  q.  t.  : 
Baillie  v.  M'Kewan,  35  Beav.  177  ;  Manningford  v.  Toleman,  1  Coll.  670 ; 
Ortigosa  v.  Brovm,  47  L.  J.  Ch.  168  ;  and  see  Stroughill  v.  Anstey,  1  D.  M.  & 
G.  635,  648,  as  to  the  necessity  of  inquiry  in  the  case  of  persons  taking 
mortgages  from  trustees. 

And  "  any  person  is  entitled  to  vest  property  in  another  as  trustee  for 

him,  and  to  leave  the  title  deeds  in  the  hands  of  the  trustee  -."Be  Richards, 

Humber  v.  R.,  45  Ch.  D.  589,  594  ;  and  in  such  a  case  his  equity  wiU  not  be 

postponed  because  the  trustee  (confidential  clerk  of  a  sob)  avails  himself  of 

the  deeds  to  effect  an  equitable  charge  :   Carritt  v.  R.  and  P.  Advance  Co., 

42  Ch.  D.  263  ;  and  compare  Rimmer  v.  WebsUr,  [1902]  2  Ch.  163  ;  Perham 

V.  KempsUr,  [1907]  11  Ch.  373. 

^g  And  in  general  where  a  principal  intrusts  an  agent  with  securities  and 

lated  to     instructs  him  to  raise  a  certain  sum  upon  them,  and  the  agent  borrows  a 

it.  larger  sum  upon  them,  and  fraudulently  appropriates  the  difference,  the 

principal  cannot,  in  the  absence  of  mala  fides  on  the  part  of  the  lender, 

redeem  the  securities  without  paying  the  lender  all  he  has  lent :  Brocklesby 

V.  Temperance  Building  >Soc.,  [1895]  A.  C.  173,  H.  L. ;   [1893]  3  Ch.  130, 

C.  A. ;    following  Perry-Herrich  v.  Atwood,  sup. ;  and  see  Rimmer  v. 

Webster,  [1902]  2  Ch.  163. 

ect  to  ■^'id  ^°  even  a  legal  purchaser  for  value  without  notice  may  lose  priority 

in  pro-      if,  by  gross  negligence,  he  refrains  from  obtaining  production  of  the  title 

ion.  deeds :  Oliver  v.  Hinton,  [1899]  2  Ch.  264,  C.  A. ;  and  compare  Berwick  & 

Co.  V.  Price,  [1905]  1  Ch.  639.    As  to  position  of  intending  purchaser  who 

before  completion  discovers  an  outstanding  equitable  interest,  see  Jared 

V.  Clements,  [1903]  1  Ch.  428,  C.  A. 

The  postponement  operates  not  merely  for  the  benefit  of  a  second  mort- 
gagee who  has  obtained  the  deeds,  but  of  every  subsequent  incumbrancer 
who  can  be  shown  to  have  advanced  his  money  in  the  beUef  that  the 
possessor  of  the  deeds  was  the  first  incumbrancer :  Re  Palmer,  Clarke  v. 
P.,  21  Ch.  D.  124. 

But  in  order  that  such  postponement  should  take  place,  there  must  be 
established  a  case  of  fraud,  or  such  gross  carelessness  as,  either  alone  or  in 
conjunction  with  other  circumstances,  will  amount  to  fraud :  Manners  v. 
Mew,  29  Ch.  D.  725  ;  Northern  Counties  Fire  Ins.  Co.  v.  Whipp,  26  Ch.  D. 
482,  C.  A. ;  at  all  events,  as  against  a  legal  mortgagee :  S.  C, ;  and  semhle, 
also  as  against  an  equitable  mortgagee :  Taylor  v.  Russell,  [1891]  1  Ch.  8  ; 
but  see  8,  C,  [1892]  A.  C.  244,  262 ;   Northern  Counties,  &c.  v.  Whipp, 
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26  Ch.  D.  489,  494,  0.  A. ;  Farrand  v.  Yorkshire  Banking  Co.,  40  Ch.  D. 
182 ;  National  Prov.  Bk.  v.  Jackson,  33  Ch.  D.  1,  C.  A. ;  Taylor  v.  London 
and  County  Banking  Co.,  [1901]  2  Ch.  231,  C.  A. 

An  equitable  mortgagee,  by  his  neglect  to  obtain  possession  of  the  title 
deeds,  may  also  be  postponed  to  a  subsequent  equitable  mortgagee  who  has 
got  possession  of  them  :  Layard  v.  Maud,  4  Eq.  397. 

So  also  negligence  by  a  mortgagee  by  deposit  in  omitting  to  examine  a  Neglect  to 
parcel  of  documents  falsely  represented  by  the  borrower  to  be  the  title  examine 
deeds,  or  which  contained  the  earlier  deeds  only,  has  been  held  insulficient  deeds, 
to  postpone  him  to  a  subsequent  purchaser  or  incumbrancer  who  has 
obtained  possession  of  the  real,  or  material,  title  deeds :   Hunt  v.  Elmes, 
2  D.  F.  &  J.  578  ;  28  Beav.  631 ;  Dixon  v.  Muckleston,  8  Ch.  155  ;  Roberts 
V.  Croft,  2  D.  &  J.  1  ;   Lacon  v.  Allen,  3  Drew.  579  ;    and  see  Heath  v. 
Crealock,  10  Ch.  22  ;   Waldy  v.  Gray,  20  Eq.  238. 

Possession  of  a.  policy  of  assurance  by  a  depositee  who  has  not  given  Neglect  to 
notice  gives  him  priority  over  a  subsequent  incumbrancer  who  has  neither  give  notice, 
obtained  possession  of  the  poUcy  nor  made  sufficient  inquiry  why  it  was 
not  forthcoming :  Spencer  v.  Clarke,  9  Ch.  D.  137  ;  followed  in  Be  Weineger's 
Policy,  [1910]  2  Ch.  291,  but  qucere  as  to  further  advances. 

Where  mortgagees  advancing  money  stipulate  that  a  settlement  shall  be 
made  by  the  mortgagor  on  his  wife  and  children,  such  settlement,  being 
voluntary,  will  not  take  priority  over  a  previous  mortgage  by  the  settlor,  of 
which  due  notice  has  not  been  given :  West  v.  Williams,  [1899]  1  Ch.  132, 
C.  A. 

Where  a  person  being  of  the  same  name  as  his  deceased  father  mortgaged  Sonimperson- 
f  reehold  and  leasehold  property,  to  a  share  only  of  which  he  was  entitled,  the  ating  father 
Court  considered  he  had  been  personating  his  father,  and  held  that,  as  of  same  name, 
against  the  other  persons  interested  in  the  property,  the  mortgages  must 
be  declared  void,  and  the  title  deeds  must  be  handed  over  to  them  :   Be 
Cooper,  C.  v.  Vesey,  20  Ch.  D.  611,  C.  A. 

NOTICE. 

Actual  notice  must  be  recent,  and  must  come  from  some  person  interested  How  given, 
in  the  matter :  see  Hine  v.  Dodd,  2  Atk.  275  ;  Hurst  v.  H.,  16  Beav.  372  ; 
Williams  v.  W.,  17  Ch.  D.  437  ;  Sugd.  V.  &  P.  755 ;  and  must  be  com- 
municated to  the  person  to  be  affected  by  it  in  such  a  way  as  to  give  him  an 
intelligent  apprehension  of  its  nature  and  efifect :  Saffron  Walden  Soc.  v. 
Bayner,  14  Ch.  D.  406,  C.  A. ;  Lloyd  v.  Banks,  3  Ch.  488. 

If  the  notice  is  by  parol,  it  must  be  clear  and  distinct  (Be  Brown's  Trusts, 
5  Eq.  88  ;  Re  Tiehener,  35  Beav.  317),  and  such  as  to  convey  an  inteUigent 
apprehension  of  the  nature  of  the  transaction :  Saffron  Walden  Soc.  v. 
Bayner,  14  Ch.  D.  406,  C.  A. ;  Lloyd  v.  Banks,  L.  R.  3  Ch.  488,  490. 

Notice  to  a  co.  must  either  be  given  through  proper  officers  or  received  by  To  a  company, 
the  CO.  in  the  course  of  transaction  of  business ;  casual  knowledge  acquired 
by  the  secretary  Ls  not  notice  to  the  co. :  Societe  Gen&ale  de  Paris  v. 
Tramways  Union  Co.,  14  Q.  B.  D.  424,  C.  A. ;  and  where  two  cos.  have  the 
same  person  as  secretary,  personal  knowledge  imparted  to  him  as  secretary 
of  one  00.  will  not  necessarily  be  imputed  to  the  other  co. :  Re  Hampshire 
Land  Co.,  [1896]  2  Ch.  743  ;  unless  it  was  his  duty  to  the  first  company 
to  communicate  his  knowledge  to  the  second  company :  Re  Fenwick  cfc  Co., 
[1902]  1  Ch.  507  ;  but  notice  to  a  managing  director  of  a  matter  which  it  is 
his  duty  to  communicate  to  the  directors  or  the  co.  in  general  meeting  is 
notice  to  the  co. :  Dr.  Jaeger's  Sanitary  Woollen  System  Co.  v.  Walker, 
77  L.  T.  180. 

As  to  the  protection  afforded  by  a  statutory  provision  that  a  company 
is  not  bound  to  see  to  the  execution  of  any  trusts,  express,  impUed  or 
constructive,  to  which  any  of  its  shares  may  be  subject,  see  Simpson  v. 
Molson's  Bank,  [1895]  A.  C.  270,  P.  C. 

Notice  to  one  of  several  trustees  is  sufficient  to  give  priority,  and  remains  To  trustees. 
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effectual  during  his  life,  nor  is  the  priority  lost  by  his  death,  other  circum- 
stances remaining  the  same :  Low  v.  Bouverie,  [1891]  3  Ch.  82,  C.  A. ;  He 
Wyatt,  White  v.  Ellis,  [1892]  1  Ch.  188,  0.  A. ;  8.  0. ;  Ward  v.  Buncombe, 
[1893]  A.  G.  369  ;  and  notice  to  all  the  trustees  in  existence  at  the  time  of 
an  assignment  of  a  reversionary  interest  in  a  trust  fund  is  effectual  to  secure 
priority  once  for  all  as  against  the  fund  in  the  hands  of  new  trustees :  Be 
Wasdale,  Brittin  v.  Partridge,  [1899]  1  Ch.  163 ;  but  notice  to  one  trustee 
will  not  affect  the  others  with  liability  for  acts  done  in  ignorance  of  the 
notice :  Low  v.  Bouverie,  sup.  ;  and  the  knowledge  which  a  trustee  has  of 
an  incumbrance  created  by  himself  is  not  sufficient  notice :  Lloyd's  Bank  v. 
Pearson,  [1901]  1  Ch.  865 ;  and  see  Lewin,  910 ;  and  sup..  Chap.  XLI. 
p.  1081  ;  semble,  notice  given  by  an  incumbrancer  to  an  exor  who  after- 
wards renounces  without  having  acted  in  the  office  is  invalid  :  In  re  Dallas, 
[1904]  2  Ch.  385. 

Where  the  one  trustee  to  whom  notice  has  been  given,  on  inquiry  made  by 
the  subsequent  incumbrancer,  returns  an  evasive  or  unsatisfactory  answer, 
not  disclosing  the  existence  of  any  prior  incumbrance,  the  subsequent 
incumbrancer  proceeds  at  his  own  risk :  Lewin,  910,  citing  Ward  v. 
Duncomhe,  sup. 

Where  there  are  two  settlements,  one  original  and  the  other  derivative, 
and  the  subject-matter  of  assignment  is  the  interest  of  a  beneficiary  under 
the  derivative  settlement,  the  notice,  for  the  purpose  of  obtaining  priority, 
must  in  general  be  given  to  the  trustees  of  that  settlement :  Stephens  v. 
Green,  [1895]  2  Ch.  148,  C.  A.  (distinguishing  and  explaining  Bridge  v. 
Beadon,  3  Eq.  664) ;  though  it  may  be  desirable,  as  a  matter  of  protection, 
to  give  notice  also  to  the  trustees  of  the  original  settlement :  Lewin,  913, 
and  see  Ward  v.  Duncomhe,  sup. 

Notice  of  an  instrument  relating  to  an  estate  is  notice  of  every  other 
instrument  which  would  be  discovered  by  an  examination  of  the  first : 
Neesom  v.  Clarkson,  2  Ha.  163  ;  Coppin  v.  Fernyhov^h,  2  Bro.  C.  C.  291 ; 
but  notice  that  a  deed  is  in  contemplation  is  not  material :  Gothay  v. 
Sydenham,  2  Bro.  C.  C.  391 ;   Ware  v.  L.  Egmont,  4  D.  M.  &  G.  460,  473. 

As  to  the  effect  of  notice  by  recital,  see  Montefiore  v.  Browne,  7  H.  L.  C. 
241,  269  ;  Eraser  v.  Jones,  5  Ha.  481 ;  and  see  Dart,  V.  &  P.  876,  882,  895. 

The  rule  that  a  second  assignee  of  an  equitable  interest  in  a  fund  who  has 
given  notice  of  his  assignment  to  the  trustees  has  priority  over  a  first 
assignee  who  has  not  given  notice  (see  Dearie  v.  Hall,  3  Russ.  1),  appUes 
where  the  second  assignee  has  taken  his  assignment  from  the  legal  pers. 
represve  of  the  c.  q.  t.,  and  not  from  the  c.  q.  t.  himself :  Be  FreshfieM's 
Trust,  11  Ch.  D.  198  ;  Montefiore  v.  Giiedalla,  [1903]  2  Ch.  26,  G.  A. ;  but 
see  Be  Bichards,  Humher  v.  B.,  45  Ch.  D.  589. 

As  to  the  effect  of  a  Scotch  arrestment  in  execution  by  a  judgment 
creditor  as  being  equivalent  to  an  assignment  with  notice,  see  Be  Queensland 
Mercantile,  dhc.  Co.,  Exp.  Australasian  Inv.  Co.,  [1892]  I  Ch.  219,  C.  A. 

Notice  not  being  required  to  complete  a  security  of  real  estate  {v.  sup. 
p.  1928),  mortgagees  of  a  building  agreement  did  not  lose  priority  over 
subsequent  mortgagees  of  the  leases  by  failure  to  give  notice  of  their 
incumbrance  to  the  landlord  :  Union  Bank  of  London  v.  Kent,  39  Ch.  D. 
328,  C.  A. 

The  trustee  in  bankruptcy,  as  general  assignee  of  the  bankrupt's  choses 
in  action,  by  virtue  of  sect.  50,  sub-sect.  5  of  the  Bankruptcy  Act,  1883 
(46  &  47  V.  c.  52),  can  by  giving  notice  obtain  priority  over  a  particular 
assignee  who  has  not  given  notice  :  Mercer  v.  Vans  Colina,  [1900]  1  Q.  B. 
130,  n. ;  67  L.  J.  Q.  B.  424  ;  78  L.  T.  21 ;  Be  Beall,  Exp.  Official  Beceiver, 
[1899]  1  Q.  B.  688. 

To  prevent  tacking,  notice  to  one  of  two  joint  mortgagees  is  sufficient : 
Freeman  v.  Laing,  [1899]  2  Ch.  355  ;  and  see  Taylor  v.  London  arid  Gouniy 
Bank,  [1901]  2  Gh.  231,  C.  A. 
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OONSTKUOTIVE  NOTICE. 


Constructive  notice,  which  when  proved  will  have  the  same  effect  as  Where  con- 
actual  notice  (see  Prosser  v.  Bice,  28  Beav.  68),  will  be  imputed  if  there  has  structive 
been  wilful  blindness,  or  gross  negligence  amounting  to  fraud  :    Whitbread  notice 
V.  Jordan,  1  Y.  &  C.  303  ;  Jackson  v.  Rome,  2  Sim.  &  St.  772  ;  Kennedy  v.  imputed. 
Green,  3  My.  &  K.  699  -.BeA.  W.  Hall  &  Co.,  37  Ch.  D.  712  ;  as  by  abstain- 
ing from  making  inquiry,  or  disregarding  ckcumstanoes  which  are  such  as 
to  show  the  necessity  of  further  inquiry  :   Ware  v.  L.  Egmont,  4  D.  M.  &  G. 
460 ;   Jones  v.  Williams,  24  Beav.  47  ;   Hewitt  v.  Loosemore,  9  Ha.  449, 
458 ;   Stein  v.  8.,  16  W.  R.  69  ;   Jones  v.   Stohwasser,  16  Ch.   D.   577  ; 
Sheffield  {Lord)  v.  London  Joint  Stock  Bank,  13  App.  Oa.  333  ;  Simmons  v. 
London  Joint  Stock  Bank,  [1891]  1  Ch.  270,  C.  A. ;    [1892]  A.  C.  201  ; 
Thomson  v.  Clydesdale  Bank,  [1893]  A.  0.  282,  289,  293  ;   Be  Alms  Corn 
Charity,  [1901]  2  Ch.  750. 

Secus,  if  the  person  making  inquiry  has  been  bond  fide  misled  or  put  off  by 
a  reasonable  excuse,  or  by  an  untrue  statement  as  to  the  nature  of  the  deed 
or  fact  of  which  it  is  sought  to  affect  him  with  notice :  Jones  v.  Smith,  1  Ph. 
244  ;  1  Ha.  55  ;  Dixon  v.  Muckleston,  8  Ch.  155  ;  Colyer  v.  Finch,  5  H.  L.  C. 
905  ;  Brown  v.  Stedman,  4A  W.  R.  458  ;  or  the  circumstances  are  not  such 
as  to  raise  any  suspicion  :  Perry  v.  Holl,  3  D.  F.  &  J.  38  ;  and  see  Hipkins 
V.  Amery,  2  Giff.  292 ;  Greenfield  v.  Edwards,  2  D.  J.  &  S.  582. 

Where  on  the  transfer  of  a  mortgage  the  stamp  duty,  if  payable  accord- 
ing to  the  amount  of  the  debt  transferred,  would  exceed  the  sum  of  10s., 
a  purchaser  is  not,  by  reason  only  of  the  transfer  bearing  a  10s.  stamp, 
whether  adjudicated  or  not,  to  be  deemed  to  have  or  to  have  had  notice 
of  any  trust  or  that  the  transfer  was  made  for  effectuating  the  appoint- 
ment of  a  new  trustee :  Conveyancing  Act,  1911,  s.  13. 

And  according  to  recent  cases,  the  doctrine  of  constructive  notice  will  not 
be  extended  :  see  Hunter  v.  Walters,  7  Ch.  75  ;  Ware  v.  L.  Egmont,  4  D.  M. 
&  G.  473  ;  and  sec  Dart,  V.  &  P.,  879. 

And  as  to  the  distinction  between  notice  to  raise  a  constructive  trust  and 
notice  to  an  actual  trustee,  see  Williams  v.  W.,  17  Ch.  D.  437. 

A  c.  q.  I.  is  entitled  to  rely  upon  his  trustee,  and  is  not  guilty  of  negUgenoe  Trustee  and 
if,  in  the  absence  of  anything  to  raise  suspicion,  he  omits  to  make  inquiry,  c.  q.  t. 
which,  if  made,  would  have  disclosed  a  fraud  by  the  trustee :  Shropshire 
Union  By.  v.  The  Queen,  L.  R.  7  H.  L.  496 ;  Be  Vernon,  Ewens  db  Co.,  32  Ch. 
D.  164 ;  33  Ch.  D.  402,  C.  A. ;  and  see  Hartopp  v.  Huskisson,  55  L.  T.  773  ; 
Be  Bichards,  Humber  v.  B.,  45  Ch.  D.  589  ;  and  see  Dart,  V.  &  P.,  850,  851. 

As  a  general  rule,  notice  to  a  solr  or  agent  is  notice  to  the  oHent  or  Principal  and 
principal :  Le  Neve  v.  L.,  2  L.  C.  Eq. ;  7th  ed.  175  ;  Espin  v.  Pemberton,  agent. 
3  D.  &  J.  547  ;  Boursot  v.  Savage,  2  Eq.  134  ;  Dr.  Jaeger's  Sanitary  Woollen  Solr  and 
System  Co.  v.  Walker,  77  L.  T.  180 ;  and  the  chent  is  affected  by  the  solr's  client, 
knowledge  of  all  matters  which  it  was  his  professional  duty  to  ascertain  : 
Bolland  v.  Hart,  6  Ch.  678  ;  Atterbury  v.  Wallis,  8  D.  M.  &  G.  454  ;  Berwick 
&  Co.  V.  Price,  [1905]  1  Ch.  632  ;   and  which  were  ascertained  in  his  pro- 
fessional capacity  in  the  course  of  the  transaction  which  was  the  subject 
of  the  suit :  Spaight  v.  Cowne,  1  H.  &  M.  359  ;  Hiern  v.  Mill,  13  Ves.  114, 
120 ;   and  a,  chent  who,  trusting  impUcitly  to  his  solr,  executes  a  deed  at 
his  instance,  and  though  he  does  not  understand  its  purport,  knows  "  that 
he  is  conveying  or  doing  something  with  his  estate  "  (per  MeUish,  L.J., 
in  Hunter  v.  Walters,  sup.),  may  be  estopped  from  denying  the  vahdity 
of  his  act  as  against  innocent  purchasers  or  assignees  for  value :   Kin^  v. 
Smith,  [1900]  2  Ch.  425 ;   and  see  Dixon  v.  Winch,  [1900]  1  Ch.  736,  sup. 
p.  2032  ;  Howatson  v.  Webb,  [1908]  1  Ch.,  C.  A.  1.     But  if  the  sok's  own 
fraud  would  have  been  discovered  by  his  disclosure  of  the  fact,  with  notice 
of  which  it  is  sought  to  fix  the  chent,  the  ordinary  presumption  may  be 
negatived :  Waldy  v.  Gray,  20  Eq.  238, 251  ;  Kennedy  v.  Green,  3  My.  &  K. 
699 ;  Thompson  v.  Cartwright,  33  Beav.  178 ;  2  D.  J.  &  S.  10 ;  see  also  Boursot 
V.  Savage,  2  Eq.  134 ;  and  in  general  notice  through  an  agent  will  not  be 
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imputed  where  the  circumstances  are  such  as  to  raise  a  conclusive  presump- 
tion that  he  would  not  communicate  the  fact  to  his  principal:  Cave  v.  C, 
15  Ch.  D.  639,  644,  per  Fry,  J. ;  but  see  Bradley  v.  Riches,  9  Oh.  D.  189. 

The  client  is  also  affected  by  the  negUgence  of  his  solr  to  make  proper 
inquiry  :  Hopgood  v.  Ernest,  3  D.  J.  &  S.  116 ;  Bowen  v.  Cobh,  18  W.  R. 
911;  19W.  R.  6U. 

Where  a  solr  bad  acted  for  the  first  mortgagee,  and  subsequently  for 
the  mortgagor  and  a  second  mortgagee,  it  was  held  that  the  second  mort- 
gagee who  first  gave  notice  had  priority  over  the  first,  the  second  mortgagee 
not  being  affected  by  the  knowledge  of  liis  solr :  Re  Cousin's  Trusts,  31 
Ch.  D.  671  ;  Fox  v.  Hawks,  Hawks  v.  Fox,  13  Ch.  D.  822. 

In  order  to  fix  the  principal  with  constructive  notice,  the  employment  of 
the  agent  must  have  been  of  a  responsible  nature  ;  in  the  case  of  a  solr,  he 
must  have  acted  as  the  adviser  of  his  client  pro  hoc  vice,  and  his  knowledge 
must  have  been  in  the  matter  in  which  the  client  employs  him,  and  must 
have  been  material  to  the  transaction  :  Wyllie  v.  Pollen,  3  D.  J.  &  S.  596  ; 
Espin  V.  Pemberton,  3  D.  &  J.  547  ;  Lloyd  v.  Attwood,  lb.  614  ;  and  see 
Bulpett  V.  Sturges,,  18  W.  R.  796 ;  22  L.  T.  739  ;  and  incumbrancers  do 
not  rank  in  the  order  of  accidental  knowledge  obtained  by  the  trustees  : 
Arden  v.  A.,  29  Ch.  D.  702. 

Where  the  mortgagor  is  a  solr  and  prepares  the  deed,  no  other  solr  acting 
for  the  mortgagee,  the  mortgagor  is  not  the  solr  for  the  mortgagee  to  the 
extent  of  fixing  him  with  constructive  notice  of  prior  incumbrances  or  facts 
connected  with  the  title  known  to  the  mortgagor :  Espin  v.  Pemberton,  3 
D.  &  J.  547  ;  Hewitt  v.  Loosemore,  9  Ha.  449. 

And  the  fact  that  the  transferor  of  a  mortgage  is  the  solr  of  the  mortgagor 
does  not  necessarily  import  notice  of  the  transfer  to  the  latter :  Re  Lord 
Southampton's  Estate,  Allen  v.  Lord  8.,  16  Ch.  D.  178  ;  though  it  may  have 
that  effect  in  special  circumstances  :  Dixon  v.  Winch,  [1900]  1  Ch.  736,  C.  A., 
sup.  p.  2032  ;  Norrish  v.  Marshall,  5  Madd.  475  ;  and  as  to  the  position  of  a 
mortgagor  who,  not  knowing  that  the  mortgage  has  been  transferred,  makes 
payments  to  the  original  mortgagee,  see  S.  C. ;  Williams  v.  Sorrell,  4  Ves. 
389  ;  Norrish  v.  Marshall,  5  Madd.  475 ;  Re  Lord  Southampton's  Estate, 
sup.  ;  Turner  v.  Smith,  [1901]  1  Ch.  213. 

A  solr  who  had  prepared  a  mortgage,  and  afterwards  advanced  his  money 
on  mortgage  of  the  same  property,  was  held  to  have  notice  of  the  prior 
mortgage  :   Perkins  v.  Bradley,  1  Ha.  219. 

Concealment  with  consent  of  mortgagor  by  a  solr  acting  for  both  mort- 
gagor and  mortgagee  of  a  material  fact  or  document  will  prevent  the  mort- 
gagee from  being  affected  by  the  solr's  knowledge  :  Sharpe  v.  Foy,  4  Ch.  35. 

And  as  to  the  effect  of  suppression,  misrepresentation,  and  concealment 
of  material  facts  in  negativing  the  presumption  of  notice  to  the  client  of 
material  facts  within  the  solr's  knowledge,  see  Reynell  v.  Sprye,  1 D.  M.  &  G, 
6  ;  Partridge  v.  Usborne,  5  Russ.  232  ;  Sankey  v.  Alexander,  I.  R.  9  Eq.  259. 

As  to  the  remedy  of  a  mortgagee  where  the  existence  of  an  incumbrance 
affecting  the  security  has  been  suppressed,  see  Clark  v.  Hoskins,  37  L.  J.  Ch. 
561 ;  36  76.  689  ;  16  L.  T.  730. 

By  the  omission  of  the  solr  preparing  articles  of  settlement  afterwards 
carried  out,  to  ascertain  whether  the  title  deeds  then  at  the  settlor's  bankers 
had  been  deposited  as  a  security,  those  who  claimed  under  the  articles  were 
deprived,  as  against  the  bankers,  who  claimed  imder  the  deposit  made  by 
the  settlor  to  secure  an  advance,  with  an  agreement  to  execute  a  legal 
mortgage,  of  their  right  as  purchasers  for  value  without  notice :  MaxjielA 
V.  Burton,  17  Eq.  15. 

But  non -production  of  the  title  deeds  for  an  apparently  satisfactory 
reason  to  the  mortgagee's  solr  will  not  in  itself  be  deemed  proof  of  fraud, 
or  of  such  negUgence  as  to  affect  the  interests  of  his  client,  the  mortgagee 
by  constructive  notice  of  a  prior  equitable  mortgage :  The  Agra  Bank  v. 
Ba/rry,  L.  R.  7  H.  L.  135. 

And  omission  by  the  solr  of  a  legal  mortgagee  to  examine  a  parcel  of  deeds 
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given  to  him  before  execution  of  the  mortgage,  containing  the  earlier  deeds 
only,  has  not  been  held  wilful  negligence  such  as  to  entitle  a  prior  equitable 
mortgagee,  with  whom  the  later  and  more  material  deeds  had  been  deposited, 
to  enforce  priority  :  BatcUffe  v.  Barnard,  6  Ch.  652  ;  but  see  Oliver  v. 
Hinton,  [1899]  2  Ch.  264,  C.  A.,  where  the  dictum  of  James,  L.  J.,  in 
BatcUffe  v.  Barnard,  sup.,  to  the  efEeot  that  the  negligence  must  be  such  as 
to  lead  the  Court  to  conclude  that  the  negligent  person  was  an  accomplice  of 
fraud,  was  disapproved. 

And  omission  of  the  solr  to  inquire  as  to  the  terms  of  documents  which 
may  or  may  not,  but  must  not  necessarily,  affect  titles,  will  not  fix  a  mort- 
gagee with  constructive  notice  of  a  special  clause  ;  e.g.,  a  clause  in  a  deben- 
ture by  way  of  floating  security,  precluding  the  co.  from  creating  any  prior 
charge  :  English  and  Scottish  Inv.  Tr.  v.  Brunton,  [1892]  2  Q.  B.  1  ;  In  re 
Valletort,  &c.  Co.,  [1903]  2  Ch.  634. 

And  of  two  innocent  parties,  the  principal  or  the  c.  q.  t.,  whose  agent  or  Liability  as 
trustee  has  committed  the  fraud,  rather  than  the  stranger  who  has  dealt  between 
with  the  agent  or  trustee,  must  bear  the  loss  :    Hunter  v.  Walters,  7  Ch.  principal 
75;    Pitcher  v.  Bawlins,  lb.,  259;    Turtm  v.  Meachem,  17  W.  R.  429 ;  ^""^ *'l''''^ 
King  v.  Smith,  [1900]  2  Ch.  425  ;   and  see  Dixm,  v.  Winch,  [1900]  1  Ch.  [^.^^^  Jj"" 
736,  C.  A.,  sup.  p.  2032  ;  even  though  the  stranger,  having  taken  a  transfer  agent, 
of  a  mortgage  from  the  agent  (a  solr),  has  omitted  to  give  notice  of  the 
transfer  to  the  principal,  the  mortgagor :    Dixon  v.  Winxih,  sup. ;   unless 
such  stranger  has  neglected  to  ascertain  the  real  position  of  the  trustee 
with  whom  he  deals  :   Shropshire  Union  Co.  v.  The  Queen,  L.  R.  7  H.  L. 
496  (reversing  L.  R.  8  Q.  B.  420) ;   and  see  Be  Vernon,  Ewens  &  Co.,  33 
Ch.  D.  402,  412,  0.  A. ;   Maxfield  v.  Burton,  L.  R.  17  Bq.  15  ;   Taylor  v. 
London  and  County  Banking  Company,  [1901]  2  Ch.  231,  0.  A. 

Notice  that  a  person  is  in  possession  of  property  is  enough  to  put  a  man  Notice  of 
upon  further  inquiry  as  to  his  title  :  Allen  v.  Anthony,  1  Mer.  282  ;  Daniels  possession. 
V.  Davison,  17  Ves.  433  ;  but  not  to  the  extent  of  holding  a  mortgagee 
affected  with  notice  of  an  arrangement  between  father  and  son,  by  wliich 
the  son  who  effected  the  mortgage  was  put  forward  as  absolute  owner : 
Hughes  V.  Seanor,  18  W.  R.  1122  ;  and  notice  of  a  tenant's  occupation  is 
notice  of  his  rights  only,  and  not  of  those  of  the  lessor :  Hunt  v.  DimIc, 
[1902]  1  Ch.  428,  C.  A.,  Form  17,  sup.  p.  2028  (observing  on  Mumford  v. 
Stohwasser,  L.  R.  18  Bq.  656) ;  nor  is  an  intending  mortgagee  bound  to 
inquire  minutely  as  to  payment  of  rent  by  tenants,  or  affected  with  notice 
by  knowing  that  the  rents  are  paid  to  a  local  agent  :  jS.  C.  ;  nor,  in  cases 
of  vendor  and  purchaser  while  the  matter  is  in  contract,  is  a  purchaser 
with  notice  of  a  tenancy  bound  to  ascertain  from  the  tenant  the  terms  of 
his  tenancy :  Cahallero  v.  Henty,  9  Ch.  47  (see  contra,  James  v.  Lichfield, 
9  Eq.  51  ;  Phillips  v.  Miller,  L.  R.  9  C.  P.  196) ;  but  a  mortgagee,  who  is 
told  that  the  rents  are  received  by  an  agent  on  behalf  of  a  particular  person, 
may  be  put  upon  inquiry  as  to  the  rights  of  that  person  :  Hunt  v.  Luch,  sup. 

As  to  notice  to  the  agents  of  a  co.  being  notice  to  the  co.,  see  Bainford  Agents  of  oo. 
V.  James  Keith,  &c.  Co.,  [1905]  2  Ch.  147,  C.  A. 

And  as  to  the  doctrine  of  constructive  notice  generally,  see  Dart,  V.  &  P. 
877  et  seq.  ;  Fisher  on  Mort.,  §  1069  ;  Coote,  1326  et  seq. 

Questions  of  priority  between  mortgagees  ought  not  to  be  brought  before  Procedure, 
the  Court  on  originating  summons  :  Be  Giles,  B.  <fc  P.  Adv.  Co.  v.  Michell, 
43  Ch.  D.  391,  C.  A. ;  Dan.  1144. 

SHAKES   AND   STOCKS   IN    COMPANIES. 

As  to  the  question  when  the  legal  title  to  shares  becomes  complete,  so  as  When  legal 
to  confer  priority  over  a  pre-existing  equitable  title,  see  Boots  v.  Williamson,  ^'^'^  *°  shares 
38  Ch.  D.  485  (co.  under  deed  of  settlement  and  Cos.  Act,  1862) ;  Nanney  v.  complete. 
Morgan,  37  Ch.  D.  346,  C.  A.  (co.  under  Cos.  CI.  Act,  1845) ;    Societe 
Oenerale  de  Paris  v.  Walker,  11  App.  Ca.  20  ;  Moore  v.  North  Western  Bank, 
[1891]  2  Ch.  599  ;  Powell  v.  London  and  Provincial  Bank,  [1893]  1  Ch.  610  ; 
[1893]  2  Ch.  555,  C.  A.  ;  Peat  v.  Clayton,  [1906]  1  Ch.  659. 
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Where  a  transfer  of  shares  in  ordinary  form,  but  not  complying  with  the 
requirements  of  the  co.'s  deed  of  settlement,  has  been  duly  lodged,  but  not 
registered,  the  transferee  does  not  acquire  a  legal  title,  or  such  an  uncon- 
ditional right  to  be  registered  as  will  defeat  a  pre-existing  equitable  title  : 
Boots  V.  Williamson,  38  Ch.  D.  485  ;  and,  in  general,  until  a  transferee  has 
acquired  the  full  status  of  a  shareholder  a  prior  equitable  title  will  prevail 
against  him :  Lewin  on  Trusts,  901 ;  Powell  v.  London  and  Prov.  Bank, 
[1893]  2  Ch.  555,  562,  C.  A. ;  Peat  v.  CUyton,  sup. 

Where  transfer  by  deed  is  required  by  the  constitution  of  the  co. ,  a  transfer 
in  blank,  which  neither  contains  the  name  of  the  transferee  nor  identifies 
the  shares,  is  necessarily  void,  and  adoption  and  acknowledgment  by  the 
transferor  after  the  blanks  are  filled  in  do  not  amount  to  delivery  by  him  : 
Societe  Oenerah  de  Paris  v.  Tramways  Union  Co.,  14  Q.  B.  D.  424,  C.  A. ; 
S.  C,  11  App.  Ca.  20  ;   and  see  Powell  v.  London  and  Prov.  Bank,  [1893] 

2  Ch.  555,  C.  A.  Each  holder  confers  upon  a  subsequent  hona  fide  holder 
for  value  an  authority  to  fill  in  the  names,  and  is  estopped  from  denying 
such  authority,  but  the  holder  for  value  cannot  acquire  a  legal  title,  unless 
by  fiUing  in  the  blanks  and  otherwise  he  has  obtained  an,  absolute  uncon- 
ditional right  to  be  registered  as  owner  of  the  shares :  Colonial  Bank  v. 
Hepworth,  36  Ch.  D.  36. 

But  a  transferee  of  shares  by  a,  blank  transfer  deposited  by  way  of 
security  cannot  transfer  to  another  any  greater  rights  than  he  has  himself 
as  equitable  mortgagee :  France  v.  Clark,  26  Ch.  D.  257,  C.  A. 

A  person  who  takes  from  another  an  instrument  signed  in  blank  by  a 
third  person  without  inquiry,  and  then  fills  in  the  blanks,  cannot  set  up 
the  defence  of  purchase  for  value  without  notice :  France  v.  Clark,  26 
Ch.  D.  257,  C.  A.  Nor  can  he  acquire  a  title  by  estoppel  until  the  blanks 
are  filled  in :  Colonial  Bank  v.  Hepworth,  36  Ch.  D.  36. 

Upon  a  transfer  for  value  of  shares  the  transferor  is  bound  not  to  prevent 
or  delay  the  registration  of  the  transferee :  Hooper  v.  Herts,  [1906]  1  Ch. 
549,  C.  A. 

Where  a  oo.,  having  a  certificate  of  shares  in  its  possession,  certificates 
a  transfer  of  those  shares,  the  co.  is  under  no  obligation  with  regard  to  the 
custody  of  the  certificate  towards  any  person  other  than  the  intending 
transferee  or  his  successors  in  title  :  Longmans  v.  Bath  Electric  Tramways, 
[1905]  1  Ch.  646,  C.  A. 

As  to  the  meaning  of  "negotiable  securities,"  see  Simmons  v.  London 
Joint  Stock  Bank,  [1891]  1  Ch.  270,  C.  A. ;    Venables  v.  Baring,  [1892] 

3  Ch.  527  ;  Bentinck  v.  London  Joint  Stock  Bank,  [1893]  2  Ch.  120  ;  Edelstein 
V.  Schuler  &  Co.,  [1902]  2  K.  B.  144. 

The  principle  of  Ooodwin  v.  Bobarts,  1  App.  Ca.  476,  whereby  securities 
not  strictly  negotiable  become,  as  between  the  parties,  negotiable  by 
estoppel,  is  applicable  only  where  the  instruments  contain  on  the  face  of 
them  a  representation  that  the  holder  will  acquire  a  complete  title  :  Colonial 
Bank  v.  Hepworth,  36  Ch.  D.  36  ;  and  see  Fasten  v.  London  Joint  Stock 
Bank,  34  Ch.  D.  25,  C.  A. ;  Hone  v.  Boyle,  27  L.  E.  Ir.  137  ;  Mulville  v. 
Munster  Bank,  27  L.  R.  Ir.  379. 

And  where  the  certificates  are  not  in  order  {e.g.,  where  transfers  signed 
by  exors  are  not  authenticated),  so  that  the  pledgees  are  put  upon  inquiry, 
they  do  not  acquire  a  title  by  estoppel :  Williams  v.  Colonial  Bank,  38 
Ch.  D.  388,  C.  A. ;  Colonial  Bank  v.  Cady,  15  App.  Ca.  267. 

And  even  though  the  pledgees  acquire  the  legal  title,  yet  if  the  circum- 
stances of  the  case  are  such  as  ought  to  arouse  their  suspicion  as  to  the 
authority  of  the  pledgor,  they  may  be  precluded  from  holding  beneficially 
as  against  the  rightful  owner :  Sheffield  (Ld.)  v.  London  Joint  Stock  Bank, 
13  App.  Ca.  333  ;  reversing  iS.  C,  nom.  Easlon  v.  London  Joint  Stock  Bank, 
34  Ch.  D.  25,  C.  A. ;  but  in  the  absence  of  such  special  circumstances  the 
person  who  takes  a  negotiable  instrument  in  good  faith  and  for  value  obtains 
a  valid  title :  Simmons  v.  London  Joint  Stock  Bank,  [1892]  A.  C.  201  ; 
S.  C,  [1891]  1  Ch.  270,  C.  A.  ;   and  the  principle  applies  also  to  the  issue 
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by  a  CO.  through  their  authorized  agent  of  a  certificate  that  one  who  has 
given  value  is  the  holder  of  debenture  stock  :  Robinson  v.  Montgomeryshire 
Brewery  Co.,  [1896]  2  Ch.  841 ;  and  see  Marshall  v.  National  Prov.  Bank 
of  England,  40  W.  R.  328  ;  1892,  W.  N.  34 ;  61  L.  J.  Ch.  465  ;  66  L.  T. 
526 ;  Bentinck  v.  London  Joint  Stock  Bank,  [1893]  2  Ch.  120 ;  ColUs  v. 
Hibernian  Bank,  31  L.  R.  Ir.  261  ;  Waterhouse  v.  Bank  of  Ireland,  29 
L.  R.  Ir.  384,  where  Pits,  who  had  handed  over  share  certificates  with 
indorsed  transfers  signed  by  them  in  blank,  were  estopped  from  asserting 
ownership  as  against  bond  fide  transferees  for  value  without  notice :  and 
see  Thomson  v.  Clydesdale  Bank,  [1893]  A.  C.  282. 

In  the  case  of  shares  in  a  foreign  oo.,  if  all  the  deahngs  are  in  England  by  Conflict  of 
persons  domiciled  here,  their  rights  must  be  determined  by  English  law :  laws. 
Colonial  Bank  v.  Gady,  15  App.  Ca.  267. 

Where  certificates  of  shares  represent  on  the  face  of  them  that  the  shares  Shares  pr!m& 
are  fully  paid  up,  the  onus  of  proving  that  a  person  taking  them  had  notice /acie  fully 
that  they  were  not  paid  hes  on  him  who  so  assorts  :  Be  A.  W.  Hall  dk  Co.,  paid. 
37  Ch.  D.  712. 

PRIORITY   AS   AFFECTED   BY   REGISTRATION. 

The  Registry  Acts  are — for  Middlesex,  the  Middlesex  Registry  Act,  1708  Middlesex 
(7  Ann.  c.  20) ;  the  Middlesex  Registry  Act,  1891  {54  &  55  V.  c.  10),  trans-  Registry  Acts. 
ferring  duties  of  registrars  and  masters  to  Registrar  of  Land  Registry  ;  and 
the  Land  Registry  (Middlesex  Deeds  Act,  1891)  (54  &  55  V.  c.  64),  trans- 
ferring the   Middlesex  Registry  of  Deeds  to  the  Land  Registry,  and 
providing  for  the  conduct  of  the  business  thereof ; 

— as  to  Yorkshire,  the  Yorkshire  Registries  Act,  1884  (47  &  48  V.  c.  54),  Yorkshire 
consolidating  and  amending  previous  Acts,  viz.,  (for  the  West  Riding)  2  &  3  Registry  Acts. 
Ann.  c.  4,  and  5  Ann.  c.  18,  (for  the  East  Riding  and  Hull)  6  Ann.  c.  35,  and 
(for  the  North  Riding)  8  G.  II.  c.  2 ;  the  Yorkshire  Registries  (Amendment) 
Acts,  1884  and  1885  (47  &  48  V.  c.  54 ;   48  &  49  V.  c.  26) ;   for  Ireland, 
6  Ann.  c.  2  ;  2  &  3  W.  IV.  c.  87  ;  27  &  28  V.  c.  76. 

Land  situate  within  the  jurisdiction  of  the  English  local  registries  is,  if  Land  Transfer 
registered  under  the  Land  Transfer  Act,  1875  (38  &  39  V.  c.  87),  exempt  Act,  1875. 
from  registration  in  the  local  registers :  sect.  127  ;  but  this  provision  does 
not  apply  to  estates  and  interests  excepted  from  the  effect  of  registration 
under  a  possessory  or  quahfied  title,  or  to  an  unregistered  reversion  on  a 
registered  leasehold  title,  or  to  dealing  with  incumbrances  created  prior  to 
the  registration  of  the  land :  Land  Transfer  Act,  1897  (60  &  61  V.  c.  65), 
sched.  1 ;  and  see  Land  Registry  (Middlesex  Deeds)  Act,  1891  (54  &  55  V. 
c.  64),  sched.  1,  para.  14. 

As  to  the  practice  followed  in  the  Middlesex  Registries,  see  Brickdale  on 
the  Acts ;  Reg.  v.  Registrar  of  Deeds  for  Middlesex,  21  Q.  B.  D.  565,  C.  A. 

The  Court  has  now  jurisdiction  to  order  that  the  registration  of  a  deed  in 
the  Middlesex  Registry  should  be  vacated  and  the  register  rectified  accord- 
ingly :  Stephenson  v.  Yorke,  [1900]  1  Ch.  605  ;  Eorm  11,  sup.  p.  2025. 

The  Court  refused  to  direct  a  memorial  of  an  order  for  absolute  fore- 
closure to  be  entered  in  the  Middlesex  Registry  :  Burrows  v.  Holley,  35 
Ch.  D.  123. 

An  order  of  adjudication  in  bankruptcy  is  not  a  "conveyance  "  \vithin 
the  meaning  of  the  Middlesex  Registry  Act,  1708  (7  Ann.  c.  20),  s.  1,  and 
the  title  of  the  trustee  in  bankruptcy  or  official  receiver  will  not  be  affected 
by  the  non-registration  of  the  order :  Re  Calcott  and  Elvin,  [1898]  2  Ch. 
460,  C.  A. 

By  the  Land  Charges  Registration  and  Searches  Act,  1888  (51  &  52  V.  Land  Charges 
c.  51),  provision  is  made  for  the  registration  of  writs  and  orders  affecting  ^^^'  1888. 
land  (sect.  6  ;  v.  sup.  p.  2002,  and  Vol.  I.  p.  414),  and  of  "  land  charges  " 
(sect.  10),  at  the  office  of  the  Land  Registry,  and  for  the  protection  of  pur- 
chasers against  unregistered  charges ;  and  by  sect.  14,  the  registration 
may  be  vacated  pursuant  to  an  order  of  the  High  Court  or  any  Judge 
thereof.    "  Land  charge  "  is  defined  to  mean  "  a  rent  or  annuity  or  principal 
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moneys,  payable  by  instalments  or  otherwise,  with  or  without  interest 
charged,  otherwise  than  by  deed,  upon  land,  under  the  provisions  of  any 
Act  of  Parliament,  for  securing  to  any  person  either  the  moneys  spent  by 
him,  or  the  costs,  charges,  and  expenses  incurred  by  him  under  such  Act, 
or  the  moneys  advanced  by  him  for  repaying  the  moneys  spent,  or  the 
costs,  charges,  and  expenses  incurred  by  another  person  under  the  authority 
of  an  Act  of  Parliament,"  and  charges  under  the  Land  Drainage  Act,  1861, 
s.  35,  or  the  Agricultural  Holdings  (England)  Act,  1883,  s.  29,  but  not  a 
rate  or  scot. 

Charges  on  land  for  improvement  expenses  under  the  Public  Health  Act, 
1875,  s.  257,  are  not "  land  charges  "  within  the  Act :  Beg.  v.  Land  Registry, 
24  Q.  B.  D.  178. 

Although  an  equitable  mortgage  by  deposit  of  deeds  only  is  incapable  of 
registration  {Sumpter  v.  Cooper,  2  B.  &  Aid.  223,  226),  both  a  deposit  of 
deeds  accompanied  by  a  memorandum  (see  Agra  Bank  v.  Barry,  L.  R. 
7  H.  L.  135  ;  Re  Hamilton,  9  Ir.  Ch.  R.  512  ;  Copland  v.  Davies,  L.  R.  5 
H.  L.  358),  and  an  agreement  to  deposit  deeds  and  execute  a  legal  mortgage 
upon  demand  must,  if  in  respect  of  lands  in  a  register  county,  be  registered ; 
and  if  unregistered,  will  be  postponed  to  a  subsequent  registered  charge : 
Neve  V.  Pennell,  2  H.  &  M.  187  ;  Moore  v.  Culverhouse,  27  Beav.  639 ; 
WigMs  Trust,  16  Eq.  41  (not  following  Wright  v.  Stanfield,  27  Beav.  8) ; 
and  see  Re  M'Kintiey,  I.  R.  6  Eq.  445. 

So  also  an  unregistered  memorandum  of  further  charge  in  favour  of  first 
mortgagee  (registered)  will  be  postponed  to  a  second  registered  mortgage 
without  notice  of  the  further  charge :  Credland  v.  Potter,  18  Eq.  350  ;  10 
Ch.  8. 

A  memorandum  of  agreement  for  sale  of  land  with  buildings,  when  com- 
pleted, is  not  an  "  assurance  "  or  a  "  memorandum  of  charge  "  capable  of 
registration  within  the  Yorkshire  Registries  Act,  1884  (47  &  48  V.  c.  54) : 
Rodger  v.  Harrison,  [1893]  1  Q.  B.  161,  C.  A. 

As  there  is  no  instrument  creating  an  ordinary  vendor's  Uen,  no  regis- 
tration is  required :  Kettlewell  v.  Watson,  26  Ch.  D.  501,  C.  A. ;  but  the  lien 
may  be  waived  if  the  vendor  allows  his  conveyance  to  the  purchaser  to  be 
registered,  so  as  to  mislead  sub-purchasers :  S.  C. 

The  Registry  Acts  apply  only  to  dealings  with  the  land  itself,  and  incum- 
brancers on  proceeds  of  real  estate  in  Middlesex  held  on  trust  for  sale  do  not 
acquire  priority  by  registration  but  by  notice  to  the  trustees :  Arden  v.  A., 
29  Ch.  D.  702. 

Priority  acquired  by  registration  can  only  be  displaced  by  clear,  distinct, 
and  positive  notice  amounting  to  fraud  :  Chadwick  v.  Turner,  1  Ch.  310 ; 
Wyatt  V.  Barwell,  19  Ves.  435 ;  which  includes  conduct  importing  grave 
moral  blame,  as,  for  example,  where  a  solr  registers  his  own  security  so  as 
to  defeat  the  interest  of  his  client :  Battison  v.  Hdbson,  [1896]  2  Ch.  403  ; 
and  constructive  notice  of  a  prior  unregistered  charge  wiU  not  be  imputed 
upon  the  mere  omission  by  the  solr  of  a  subsequent  registered  incumbrancer 
to  insist  upon  production  of  the  deeds,  or  to  make  the  same  inquiries  as 
would  be  necessary  in  a  non-register  county :  Agra  Bank  v.  Barry,  L.  R. 
7  H.  L.  135  ;  disapproving  Wormald  v.  Maitland,  35  L.  J.  Ch.  69  ;  12  L.  T. 
535  ;   13  W.  R.  832. 

But  if  at  the  time  of  making  his  advance  a  subsequent  incumbrancer  has 
actual  notice  of  a  prior  (unregistered)  charge,  he  cannot  obtain  priority  by 
registration  :  Benham  v.  Keane,  IJ.  &  H.  685  ;  3  D.  F.  &  J.  318  ;  Ford  v. 
White,  16  Beav.  120  ;  Rolland  v.  Hart,  6  Ch.  678  ;  ie  Neve  y.L.,1  L.  C.  Eq. 
7th  ed.  175 ;  and  the  principle  is  applicable  as  between  successive  licensees 
of  patent  rights  :  New  IxionTyre  and  Cycle  Co.  v.  Spilsbury,  [1898]  2  Ch. 
137,  484,  C.  A. ;  and  see  Greaves  v.  TofieU,  14  Ch.  D.  563,  C.  A.,  inf. 
p.  2049  ;  secus,  if  notice  was  not  received  by  the  subsequent  incumbrancer 
until  after  ho  had  taken  his  security  :  Elsey  v.  Lutyens,  8  Ha.  157. 

Registration  is  not  notice  of  the  registered  deed ;  and  a  legal  mort- 
gagee (registered)  will  not,  by  the  existence  of  a  prior  registered  equitable 
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mortgage  of  which  he  had  no  notice,  lose  the  benefit  of  his  legal  estate : 
Morecock  v.  Dickens,  Amb.  678  ;  Underwood  v.  L.  Courtown,  2  Sch.  &  Lef. 
64  ;  Bushell  v.  B.,  1  76.  103  ;  Russell  Road  Pmch.  Moneys,  12  Eq.  78. 

And  not  being  bound  to  search  the  register  {Lane  v.  Jackson,  20  Beav. 
535),  a  man  having  partially  searched  will  not  be  deemed  to  have  notice  of 
any  instrument  not  registered  within  the  period  covered  by  the  search : 
Hodgson  v.  Dean,  2  Sim.  &  St.  221  ;  Sugd.  V.  &  P.  14th  ed.  761  ;  and 
see  Proctor  v.  Cooper,  2  Drew.  1. 

By  the  V.  &  P.  Act,  1874  (37  &  38  V.  c.  78),  s.  8,  a  conveyance  by  way 
of  sale  or  mortgage  by  a  devisee  under  a  will  of  land  in  a  register  county 
not  registered  within  the  period  allowed  by  law  shall,  if  registered  before, 
take  precedence  of  and  prevail  over  any  assurance  by  the  heir-at-law : 
and  see  Chadwick  v.  Turner,  L.  R.  1  Ch.  310,  and  Dart,  V.  &  P.  872.  And 
persons  having  notice  of  an  unregistered  will  cannot  set  up  the  title  of  the 
heir-at-law :  Re  Weir,  HolUngworth  v.  Willing,  58  L.  T.  792. 

Eor  the  distinction  between  the  Irish  Act,  6  Ann.  c.  2,  under  which 
tacking  has  not,  and  the  English  Acts,  under  which  (in  the  absence  of 
actual  notice  of  a  second  registered  mortgage)  tacking  has  been  allowed, 
see  Latouche  v.  L.  Dunsany,  1  Sch.  &  Lef.  137,  157  ;  Bedford  v.  Bacchus, 
2  Eq.  Ca.  Ab.  615 ;  Credland  v.  Potter,  10  Ch.  8,  13  ;  2  L.  C.  Eq.  (7th  ed.) 
175. 

Of  two  deeds  registered  on  the  same  day,  that  which  is  denoted  by  the 
earUer  number  will,  in  the  absence  of  direct  evidence  to  the  contrary,  be 
presumed  to  have  been  first  registered  :  Neve  v.  Pennell,  2  H.  &.  M.  170. 

As  to  transfers  of  registered  charges,  and  that  the  duties  of  the  registrar  Transfers  of 
in  registering  such  charges  are  purely  ministerial,  see  A.-Q.  v.  Odell,  [1906]  registered 
2  Ch.  47,  C.  A.  charges. 

LIS  PBNDEHS. 

In  the  absence  of  express  notice,  a  lis  pendens,  in  order  to  affect  purchasers  Judgments 
or  mortgagees  with  notice,  must  be  registered,  and  after  every  five  years  Act,  1839. 
re-registered,  as  directed  by  the  Judgments  Act,  1839  (2  &  3  V.  c.  11). 
When  so  registered,  it  is  notice  of  a  claim  in  respect  of  the  property  the 
subject  of  the  action,  but  does  not  of  itself  create  a  charge  or  hen  on  the 
property  :  Bull  v.  Hutchens,  32  Beav.  615  ;  Pratt  v.  Bull,  1  D.  J.  &  S.  141  ; 
4  Giff.  117  ;  and  see  Tyler  v.  Thomas,  25  Beav.  47  ;  Dart,  V.  &  P. 
893;   Sugd.  V.  &  P.  760. 

The  doctrine  of  Us  pendens  does  not  apply  to  personal  property  other  than 
chattel  interests  in  land,  and  accordingly  registration  as  a  lis  pendens  of  an 
action  to  enforce  a  security  on  book  debts  will  not  prevail  over  notice  to  the 
book  debtors  given  by  a  subsequent  mortgagee  of  the  book  debts :  Wigram 
V.  Buckley,  [1894]  3  Ch.  483,  C.  A. 

Independently  of  the  necessity  of  registering  a  lis  pendens,  under  2  &  3  V. 
c.  11,  in  order  to  affect  purchasers,  &c.,  with  notice,  the  principle  was,  that 
pendente  lite  neither  litigant  party  could  alienate  the  property  in  dispute  so 
as  to  affect  the  rights  of  his  opponent,  and  did  not  rest  on  notice  implied  or 
constructive :  Bellamy  v.  Sabine,  1  D.  &  J.  566,  578,  580. 

But  where  the  Deft  is  in  such  a  position  that  the  purchaser  or  mortgagee 
has  a  right  to  suppose  he  is  seUing  or  mortgaging  for  the  purpose  of  paying 
the  testator's  debts,  priority  is  not  acquired  by  registration :  Price  v.  P.,  35 
Ch.  D.  297. 

A  lis  pendens  affecting  the  beneficial  interest  of  the  proprietor  of  registered 
land  should  be  protected  by  a  caution  under  sect.  53  of  the  Land  Transfer 
Act,  1875  (38  &  39  V.  c.  87) :  see  Brickdale,  198. 

By  the  Crown  Debts  and  Judgments  Act,  1860  (23  &  24  V.  c.  115),  s.  2,  Crown  Debts 
provision  is  made  for  the  entering  up  satisfaction  on  a  lis  pendens  :  see  ^^^'  1860. 
Carson,  R.  P.  Stat.  504 ;  Dan.  279  ;  and  by  the  Lis  Pendens  Act,  1867  Lis  Pendens 
(30  &  31  V.  c.  47),  s.  2,  after  reciting  that  a  registered  Us  pendens  carmot  Act,  1867. 
be  vacated  without  the  consent  of  the  person  by  whom  it  was  registered, 
and  that  such  consent  is  sometimes  withheld,  it  is  provided  that  (30  &  31 V. 
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c.  47,  s.  2)  upon  the  determination  of  a  lis  pendens,  or  during  the  pendency 
thereof,  where  the  Court  is  satisfied  that  the  litigation  is  not  prosecuted 
hand  fide,  an  order  may  be  made  for  vacating  the  registration  without  the 
consent  of  the  party  who  registered  it,  and  the  party  on  whose  behalf  the 
registration  was  made  may  be  directed  to  pay  all  costs,  &o.,  occasioned  by 
the  registration  or  the  vacating  thereof. 

The  application  under  this  section  should  be  made  in  the  action  even  if  it 
has  come  to  an  end  :  Glutton  v.  Lee,  7  Ch.  D.  541  (n). 

When  an  action  is  improperly  registered  as  a  lis  pendens  against  a  person 
who  is  not  a  party,  the  Court  has  jurisdiction  to  vacate  the  registration, 
under  30  &  31  V.  c.  47,  s.  2,  notwithstanding  that  the  action  is  being  bona 
fide  prosecuted  by  the  Pit  as  against  the  Deft :  Schofield  v.  Solomon,  54 
L.  J.  Ch.  1101. 

Where  a  specific  performance  action,  registered  by  the  Pit  as  a  lis  pendens, 
was  dismissed  with  costs,  the  Court,  upon  the  application  of  the  Deft,  in- 
cluded in  the  judgment  an  order  under  the  Act  vacating  the  registration 
unless  the  Pit  set  down  an  appeal  from  the  judgment  within  a  fortnight : 
Baxter  v.  Middleton,  [1898]  1  Ch.  313  ;  Form  16,  stip.  p.  2027. 

On  motion  ex  parte  to  vacate  the  registration  of  an  abtion  which  had  been 
dismissed  for  want  of  prosecution,  an  order  nisi  was  made.  Pits  in  the  action 
to  have  one  week  to  show  cause  why  the  order  should  not  be  made  absolute  : 
see  Pooley  v.  Bosanquet,  7  Ch.  D.  541  ;  Form  13,  sup.  p.  2026. 

A  suit  for  dissolution  of  marriage  is  not,  until  decree  made,  a  lis  pendens 
with  reference  to  the  property  included  in  the  marriage  settlement :  Wigney 
V.  W.,  7  P.  D.  228. 

Semble,  the  registration  of  an  English  action  as  a  lis  pendens  affects 
lands  in  Scotland  which  are  the  subject-matter  of  the  action  :  Marchioness 
of  Huntley  v.  Gaskell,  [1905]  2  Ch.  656,  C.  A. 

By  order  made  by  the  Lord  Chancellor  (August  3, 1890)  under  the  Land 
Cliarges  Act,  1900  (63  &  64  V.  c.  26),  all  registers  and  applications  for 
registration  relating  to  lis  pendens  are  transferred  to  the  office  of  Land 
Registry  (Lincoln's  Inn  Fields). 

POSSESSION   OP  TITLE   DEEDS. 

Where  equitable  relief  only  was  being  given,  a  bonA  fide  purchaser  for 
value  without  notice  was  not  deprived  of  any  legal  advantage  which  he 
had  fairly,  and  without  fraud  or  wilful  negligence,  obtained  for  his  pro- 
tection :  see  Pilcher  v.  Rawlins,  7  Ch.  259,  268  ;  Batcliffe  v.  Barnard, 
6  Ch.  652  ;  Eyre  v.  Burmester,  10  H.  L.  C.  90  ;  Walwyn  v.  Lee,  9  Ves.  24  ; 
Basset  v.  Nosworthy,  2  L.  C.  Eq.  ;  (7th  ed.)  150,  and  cases  there  collected ; 
and  although  in  a  suit  by  prior  mortgagee,  of  whose  incumbrance  all 
notice  was  upon  his  purchase  fraudulently  concealed  from  him  by  the 
mortgagor  (his  vendor),  he  might  be  treated  as  a  purchaser  of  the  equity 
of  redemption  only,  and  ordered  to  redeem,  or  in  default  to  be  foreclosed 
(see  Oolyer  v.  Finch,  5  H.  L.  C.  905),  he  would  not  be  compelled  in  such 
suit  to  deliver  up  the  title  deeds  which  he  had  obtained  bona  fide,  and 
without  notice :  Heath  v.  Crealock,  10  Ch.  22  (reversing  on  this  point 
18  Eq.  215) ;  Waldy  v.  Ch-ay,  20  Eq.  238  ;  Hunt  v.  Elmes,  2  D.  F.  &  J. 
578  (reversing  on  this  point  28  Beav.  631) ;  Fagg  v.  James,  8  L.  T.  5,  Form  5, 
sup.  p.  2023  ;  and  see  Bowen  v.  Evans,  1  J.  &  Lat.  178  ;  Joyce  v.  De  Moleyns, 
2  lb.  374  ;  Wallwyn  v.  Lee,  9  Ves.  24  ;  Frazer  v.  Jrnies,  17  L.  J.  Ch.  353  ; 
12  Jur.  443. 

To  this  rule  an  exception  was  made  in  cases  in  which  the  Court  is  called 
upon,  as  between  several  adverse  and  innocent  purchasers  for  value  \vithout 
notice,  to  declare  the  right  to  the  fund  or  estate.  In  order  not  to  leave 
incomplete  the  decree  by  which  the  Pit  had  been  declared  absolutely  entitled 
to  the  whole  beneficial  interest,  the  Deft  was  not  allowed  to  retain  the  deeds 
which  he  claimed  to  hold  under  an  adverse  and  invalid  title  ;  i.e.,  the  right 
to  the  estate  gave  the  right  to  possession  of  the  deeds :    Newton  v.  N., 
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4  Ch.  143  ;  6  Eq.  135  ;  Smith  v.  Chichester,  2  D.  &  War.  402  ;  Stackhouse  v. 
O.  Jersey,  IJ.  &  H.  721. 

But  since  the  Jud.  Acts  the  Court  has  jurisdiction,  on  the  appHoation  of 
the  legal  owner  of  title  deeds,  to  order  them  to  be  delivered  up  by  a  pur- 
chaser for  value  without  notice:  Be  Cooper,  C.  v.  Vesey,  20  Ch.  D.  611, 
C.  A. ;  and  a  legal  mortgagee,  having  established  his  priority,  is  entitled  to 
recover  the  deeds  from  a  subsequent  mortgagee  by  deposit  without  notice : 
Mannersv. Mew,2Q  Ch.D.725;  ReIngham,JonesY.Ingham,llS93]lCh.352. 

Mere  possession  of  the  title  deeds  by  a  second  mortgagee,  even  though 
purchaser  for  value  without  notice,  will  not  give  him  priority :  Dixon  v. 
Muckleston,  8  Ch.  155  ;  Roberts  v.  Croft,  2  D.  &  J.  1 ;  Thorpe  v.  Holdsworth, 
7  Eq.  139,  in  which  case,  although  the  Pit  was  declared  entitled  to  a  first 
charge  under  a  settlement  prior  to  a  mortgage,  of  which  settlement  the 
mortgagee  had  not  notice  when  he  took  his  security,  the  mortgagee  was  not 
deprived  of  the  custody  of  the  deeds,  but  ordered  to  produce  them  for  the 
purposes  of  the  sale  :  see  Form  6,  sup.  p.  2024. 

And  an  equitable  mortgagee  by  deposit  of  title  deeds,  though  without 
notice  of  a  previous  contract  by  the  mortgagor  to  sell  the  land,  has  no 
priority  over  the  purchaser,  nor  right  to  require  him  to  redeem  or  be  fore- 
closed': Flinn  v.  Fountain,  58  L.  J.  Ch.  389  ;  60  L.  T.  484  ;  27  W.  R.  443. 

And  as  the  equity  arising  from  fraudulent  representations  is  personal 
only,  equitable  mortgagees  of  fictitious  title  deeds  can  have  no  claim  as 
against  a  subsequent  innocent  purchaser  for  value  of  the  genuine  deeds  : 
Keate  v.  Phillips,  18  Ch.  D.  560. 

And  the  possession  of  forged  deeds  executed  by  the  son,  who  was  also 
heir-at-law,  trustee,  and  exor,  of  a  testator  could  confer  no  title  to  anytliing 
except  the  son's  interest,  and  the  mortgagees  were  ordered  to  deliver  them 
up  to  the  co-trustees  and  co-exors  :  Re  Cooper,  C.  v.  Vesey,  sup.,  and  see 
p.  2033. 

As  to  forged  transfers,  see  post,  p.  2240,  and  Sheffield  v.  Barclay,  [1903] 
2  K.  B.  680,  C.  A. 

TACKING. 

The  owner  of  the  legal  estate  in  mortgaged  property,  of  which  he  is  also 
puisne  mortgagee,  has,  under  certain  circumstances,  the  right  of  tacking,  i.e., 
of  uniting  his  securities  so  as  to  gain  priority  over  and  "  squeeze  out  "  inter- 
mediate mortgagees  of  the  same  property  :  see  Marsh  v.  Lee,  2  L.  C.  Eq.  107. 

(a)  Where  first  mortgagee  or  an  incumbrancer  having  the  legal  estate  Tacking  by 
makes  a  further  advance  on  the  security  of  the  estate  without  notice  of  an  first  mort- 
intermediate  incumbrance,  or  of  any  adverse  title,  he  may  tack  his  second  S^S^^- 
advance  to  his  first,  and  hold  his  securities  until  paid  both  debts :   Young  v. 
Y.,  3  Eq.  801 ;  not,  however,  if  the  second  advance  be  made  pending  an 
action  to  redeem  him,  duly  registered  :  Morret  v.  Paske,  2  Atk.  53  ;  nor  can 
a  first  mortgagee,  for  present  and  future  advances,  tack  advances  made  after 
notice  of  a  second  mortgage,  although  the  second  mortgagee  had  notice  that 
the  first  was  to  cover  future  advances  :   Shaw  v.  Neale,  6  H.  L.  C.  581  ; 
Hopkinson  v.  Rolt,  9  H.  L.  C.  514  ;  3  D.  &  J.  177  ;  25  Beav.  461 ;  Union  Bk. 
oj  Scotland  v.  Nat.  Bk.  oj  Scotland,  12  App.  Ca.  53  ;  and  although  the  first 
mortgage  contains  an  express  covenant  by  the  mortgagee  to  make  further 
advances  :   West  v.  Williams,  [1899]  1  Ch.  132,  C.  A. ;  and  compare  Hughes 
V.  Permanent,  die.  Society,  [1906]  2  Ch.  607. 

And  the  principle  applies  to  a  co.  entitled  under  its  articles  to  a  first  and 
permanent  lien  on  shares  for  any  money  advanced  to  the  shareholder, 
notice  to  the  co.  by  the  subsequent  incumbrancer  being  effectual  not- 
withstanding sect.  30of  the  Companies  Act,  1862,  for  which  is  substituted 
sect.  27  of  the  Companies  (Consolidation)  Act,  1908  :  Bradford  Banking  Co. 
V.  Briggs,  12  App.  Ca.  53  ;  and  to  a  purchaser  as  well  as  to  a  mortgages  : 
London  and  County  Bank  v.  Ralclifje,  6  App.  Ca.  722  ;  so  that  where  the 
purchaser  has  notice  that  the  title  deeds  are  deposited  with  a  bank  (who 
have  notice  of  the  sale)  to  secure  a  current  account,  he  is  not  concerned  to 
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inquire  whether  subsequent  advances  are  made  by  the  bank  on  the  security 
of  the  vendor's  lien  :  8.  0. 

In  the  absence  of  express  agreement,  this  rule  is  not  affected  by  an 
alleged  custom  of  trade,  as  between  brewers,  publicans,  and  distillers,  for 
the  brewer,  who  has  a  first  charge  by  memorandum  and  deposit  of  the 
publican's  lease,  to  add  to  his  security  all  further  advances  in  priority  to 
the  distiller's  intermediate  charge,  of  which  the  brewer  had  notice  when  he 
made  such  further  advances  :  Daun  v.  City  of  London  Brewery  Co.,  8  Eq. 
155  ;  Menzies  v.  LigUfoot,  11  Eq.  459. 

To  give  the  right  to  tack,  the  legal  estate  and  the  puisne  mortgage  must 
be  held  in  the  same  right :  Burnett  v.  Western,  12  Ves.  130. 

(6)  A  third  or  subsequent  mortgagee,  who  when  he  lent  his  money  had 
no  notice  of  the  second  mortgage,  becomes  entitled,  by  paying  off  the  first 
mortgage  and  getting  a  conveyance  of  the  legal  estate,  to  tack  his  own  debt 
to  the  fiist  mortgagee's  in  priority  to  the  second :  Marsh  v.  Lee,  2  L.  C. 
Eq.  (7th  ed.)  107  ;  Spencer  v.  Pearson,  24  Beav.  266  ;  though  he  has  notice 
of  the  second  incumbrance  at  the  time  of  taking  in  the  fij-st :  Worthy  v. 
Birhhead,  2  Vez.  571  ;  Willoughhy  v.  W.,  lb.  685  ;  1  T.  R.  763  ;  and  though 
he  gets  in  the  first  mortgage  pending  an  action  by  second  mortgagee  to 
redeem  the  first :  Brace  v.  Ds.  Marlborough,  2  P.  Wms.  491  ;  Boies  v. 
Johnson,  Joh.  304  ;  Robinson  v.  Davison,  1  Bro.  C.  C.  63  ;  Preston  v. 
Neele,  12  Ch.  D.  760. 

Seeus,  after  a  judgment  by  which  priorities  are  settled  :  E.  Bristol  v.  Hun- 
gerford,  2  Ves.  524  ;   Worthy  v.  Birhhead,  sup. ;  Exp.  Knott,  11  Ves.  609. 

But  whether,  as  intimated  in  Bates  v.  Johnson,  Joh,  314,  the  first  mort- 
gagee can  at  his  pleasure  give  the  preference  to  a  third  incumbrancer  over 
a  second,  quaere  :  W.  Im.  Commercial  Bh.  v.  Beliance  Bldg.  Soc,  29  Ch.  D. 
954,  0.  A. ;  in  which  case  a  first  mortgagee  who,  having  notice  of  a  second 
incumbrance,  concurred  in  a  sale  by  the  mortgagor,  and  allowed  him  to 
receive  the  balance  of  the  purchase-money,  was  liable  for  the  balance  to  the 
second  mortgagee. 

And  the  principle  of  tacking  appUes  in  the  case  of  mortgages  to  building 
societies,  where  a  person  pays  off  the  society,  takes  the  statutory  receipt 
from  them,  and  makes  a  further  advance  without  notice  of  an  intervening 
puisne  incumbrance  :  Hashing  v.  Smith,  13  App.  Ca.  582  (overruling  Pease 
V.  Jachsm,  3  Ch.  576  ;  and  Robinson  v.  Trevor,  12  Q.  B.  D.  423,  C.  A.). 

Unless  the  person  who  seeks  to  tack  has  acquired  the  legal  estate — ^which 
must  not  be  the  legal  estate  from  a  bare  trustee  with  no  pecuniary  interest : 
see  Prosser  v.  Rice,  28  Beav.  68,  74 — or  the  dominion  over  it,  the  right  does 
not  arise  :  Clarhe  v.  Abbot,  Bam.  Ch.  462  ;  Phillips  v.  P.,  4  D.  P.  &  J.  208, 
216  ;  Spence,  vol.  ii.  p.  745. 

Upon  the  question  whether  the  right  to  call  for  is  equivalent  to  posses- 
sion of  the  legal  estate,  see  Eish.  Mori.  §  1139  ;  Coote,  1237,  qualifying 
and  explaining  Exp.  Knott,  11  Ves.  618  ;  Maundrell  v.  M.,  10  Ves.  271  ; 
Dart,  V.  &  P.  845  ;  Robinson  v.  Trevor,  12  Q.  B.  D.  423  ;  Carlisle  City 
and  District  Bhg.  Co.  v.  Thompson,  28  Ch.  D.  398  ;  Sangster  v.  Cochrane, 
28  Ch.  D.  298  ;  Hoshing  v.  Smith,  H.  L.  13  App.  Ca.  582  ;  Taylor  v.  London 
and  County  Bhg.  Co.,  [i901]  2  Ch.  231,  C.  A. 

The  legal  estate  acquired  in  pursuance  of  a  previous  contract  for  a  legal 
mortgage,  entered  into  at  the  time  of  the  first  advance,  will  relate  back  so 
as  to  give  priority  over  a  charge  intermediate  between  the  advance  and 
completion  of  the  legal  mortgage,  both  for  the  original  advance  and  for 
subsequent  advances  made  without  notice  :  Coohe  v.  Wilton,  29  Beav.  100. 
But  an  equitable  incumbrancer  purchasing  the  legal  estate  with  notice 
that  the  vendor  held  it  subject  to  certain  equities  (e.g.,  as  a  trustee  for 
a  subsequent  incumbrancer)  has  been  held  to  take  it  subject  to  such 
equities,  so  that  he  cannot,  as  against  the  c.  q.  i.,  avail  himself  of  the 
legal  estate  thus  acquired,  although  he  originally  took  his  security  without 
notice  :  Mumford  v.  Stohwasser,  18  Eq.  556  ;  Alhn  v.  Knight,  5  Ha.  272 
(affirmed  11  Jur.  627) ;    Saunders  v.  Dehew,  2  Ver.  271  ;    Gamham  v. 
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Skipper,  55  L.  J.  Cli.  263  ;  53  L.  T.  940  ;  34  W.  R.  135 ;  and  see  Ortigosa 
V.  Brown,  47  L.  J.  Ch.  168  ;  Heath  v.  Crealock,  10  Ch.  22  ;  Taylor  v.  Russell, 
[1892]  A.  C.  244,  253,  262  ;  Lewin,  1101  ;  Union  Bank  of  London  v.  Kent, 
39  Ch.  D.  238,  C.  A.  ;  Powell  v.  London  and  Provincial  Bank,  [1893]  1  Ch. 
610,  616  (S.  C,  [1893]  2  Ch.  555,  C.  A.),  where  Wright,  J.,  said  that  the 
exceptions  to  the  general  rule  suggested  in  these  cases  might  perhaps  be 
stated  thus  :  "  The  transferee  must  not  get  in  the  legal  estate  from  a  person 
whom  he  knows,  or  ought  to  know,  to  be  a  trustee  of  the  estate  upon  express 
trusts  for  a  prior  incumbrancer." 

But  the  Pit  who,  on  such  ground,  seeks  to  deprive  another  of  the  benefit 
of  the  legal  estate  must  rely  on  an  equity  of  his  own,  not  on  that  of  a 
stranger  :  Taylor  v.  Russell,  [1891]  1  Ch.  8,  28  ;  explaining  Harpham  v. 
Shacklock,  19  Ch.  D.  207,  214. 

And  a  trustee  who  takes  from  his  c.  q.  t.  an  assignment  by  way  of  security, 
without  notice  of  a  prior  incumbrance,  may  avail  himself  of  the  legal  estate 
vested  in  him  as  trustee  :  Newman  v.  N.,  28  Ch.  D.  674  ;  secas,  where  he 
has  notice  :  Ledbrook  v.  Passman,  57  L.  J.  Oh.  855  ;  59  L.  T.  306. 

Where  a  mortgagor,  creating  an  equitable  mortgage,  at  the  same  time 
declares  himself  to  be  a  trustee  of  the  legal  estate  for  the  equitable  mortgagee, 
the  legal  estate  will  vest  in  new  trustees  appointed  by  the  mortgagee  in  sub- 
stitution for  the  mortgagor  by  a  vesting  declaration  under  the  Trustee  Act, 
1893  (56  &  57  V.  c.  53),  s.  12,  and  priorities  will,  it  seems,  be  determined 
accordingly :  London  and  County  Bank  v.  Ooddard,  [1897]  1  Ch.  642  (but 
see  Lewin,  812)  ;    Taylor  v.  London  and  County  Bkg.  Co.,  sup. 

If  the  mortgage  has  been  satisfied  by  taking  out  of  Court  money  paid  in, 
in  an  action  on  the  covenant,  the  mortgagee  cannot  tack  a  judgment  sub- 
sequently acquired  on  the  mortgagor's  debt  by  covenant :  Mayor  of  Brecon 
V.  Seymour,  26  Beav.  548. 

According  to  Toulmin  v.  Steere,  3  Mer.  210,  neither  the  mortgagor  paying  Rule  in 
ofi  the  first  mortgage  and  getting  in  the  legal  estate,  nor  the  first  mortgagee  Toulmin  v. 
purchasing  the  equity  of  redemption,  and  thus  putting  himself  in  the  place  Steere  as  to 
of  the  mortgagor,  can  (in  the  absence  of  any  contemporaneous  expression  of  merger, 
intention  to  keep  it  alive)  set  up  the  prior  mortgage  as  against  subsequent 
incumbrances  of  which  he  has  constructive  or  actual  notice.     See  also  Otter 
V.  L.  Vaux,  6  D.  M.  &  G.  638,  643  ;   Squire  v.  Ford,  9  Ha.  47  ;   Brown  v. 
Stead,  5  Sim.  535  :   Chessyre  v.  Biss,  2  Gifi.  287  ;   Re  W.  Tasker  ofc  Sons, 
Ld.,  [1905]  2  Ch.  587,  C.  A.,  but  as  to  the  power  of  a  co.  to  reissue  redeemed 
debentures  in  certain  cases,  see  Companies  (ConsoUdation)  Act,  1908,  s.  104. 

The  principle  of  this  decision  will  not,  however,  be  extended  :  see  Adams 
V.  Angell,  5  Ch.  D.  634  ;  Stevens  v.  Mid.  Hants  Ry.  Co.,  8  Ch.  1064  ;  Anderson 
V.  Pignet,  lb.  180  ;  Watts  v.  Symes,  1  D.  M.  &  G.  240  ;  O'LougMin  v.  Fitz- 
gerald, I.  R.  7  Eq.  483  ;  and  see  Fish.  Mort.  §  1529  ;  Thome  v.  Cann, 
[1895]  A.  C.  11,  H.  L. ;  Liquidation  Estates  Purchase  Co.  v.  Willoughhy, 
[1898]  A.  C.  321,  H.  L.  ;  [1896]  1  Ch.  726,  C.  A.  ;  Lewin  on  Trusts,  936, 
937,  and  cases  there  referred  to. 

And  a  trustee  in  bankruptcy  does  not,  by  purchasing  from  the  first  mort- 
gagee of  the  bankrupt,  let  in  the  second  mortgagee  as  first  incumbrancer  ; 
but  such  a  purchase  does  not  extinguish  the  right  of  the  second  mortgagee 
to  redeem  :  Bell  v.  Sunderland  B.  B.  Soc,  24  Ch.  D.  618. 

The  intention  to  keep  the  charge  alive  against  subsequent  incumbrancers  Intention  to 
may  be  inferred  upon  surrounding  circumstances  without  express  declara-  keep  charge 
tion  :  Adams  v.  Angell,  sup.  (where  the  purchase  of  the  equity  of  redemption  °n  ^°°*- 
by  first  mortgagee  was  from  the  bankrupt  mortgagor's  trustee,  after  decree 
in  a  foreclosure  suit  in  which  first  mortgagee  was  Pit  and  to  which  second 
mortgagee  was  a  party) ;  e.g.,  by  the  parties  dealing  with  one  another  on  the 
footing  that  a  term  merged  at  law  is  subsisting  so  as  to  render  it  inequitable 
that  the  legal  merger  should  be  set  up :  Thellusson  v.  Liddard,  [1900]  2  Ch. 
635 ;  and  the  presumption  in  favour  of  the  person  paying  off  the  money  will 
be  made  notwithstanding  that  the  reconveyance  to  him  is  absolute  in  form: 
Lord  afford  v.  Lord  Fitzhardinge,  [1899]  2  Ch.  32 ;  or  that  he  has  taken  an 


46 


Mortgages. 


[chap,  xlvii. 


tacking  of 
t  not 
anced  on 
irity  of  the 


iking 
inst  heir 
levisee  of 
rtgagor. 


iking  by 

gment 

liters. 


equitable  charge  on  a  part  of  the  mortgaged  property  :  Cheiwynd  v.  Allen, 
[1899]  1  Ch.  353  ;  or  that  he  intended  to  take  a  different  security  :  Butler 
V.  Rice,  [1910]  2  Ch.  277  ;  or  that  he  is  a  tenant  for  life  and  the  relation  of 
parent  and  child  subsists  between  him  and  the  remainderman :  Be  Harvey, 
H.  V.  Hobday,  [1896]  1  Ch.  137,  C.  A. ;  and  where  an  owner  of  five-sixths 
paid  off  a  charge  on  the  entirety  pending  a  suit  to  set  aside  the  sale  of  one 
of  such  sixths  to  him,  and  took  a  reconveyance  as  to  the  five-sixths,  and 
a  transfer  as  to  the  other  sixth,  the  charge  was  held  to  be  kept  alive  as  to 
the  disputed  sixth  :  Be  Pride,  Shaekell  v.  Colmitt,  [1891]  2  Ch.  135  ;  and 
see  Hayden  v.  Kirkpatrick,  34  Beav.  645  ;  and  the  principle  is  applicable 
also  to  the  merger  of  leases,  so  that  if  a  tenant  for  life  in  reversion,  having 
taken  a  lease,  becomes  tenant  for  Mfe  in  possession  there  is  no  merger  in 
equity :  Ingle  v.  Vaughan  Jenkins,  [1900]  2  Ch.  368  ;  and  see  Capital  and 
Counties  Bank  v.  Bhodes,  [1903]  1  Ch.  631,  C.  A. 

In  the  case  of  purely  equitable  interests,  the  question  of  merger  or  no 
merger  is  simply  one  of  intention,  but  to  what  extent  the  like  rule  applies 
where  a  merger  of  legal  estates  has  actually  taken  place  may  be  open  to 
question :   Thellusson  v.  Liddard,  sup. 

If  the  money  was  not  advanced  upon  the  faith  of  the  land  no  case  of  tack- 
ing can  arise :  see  Lacey  v.  Ingle,  2  Ph.  413  (where  the  right  was  refused  to 
a  person  who,  after  advancing  money  on  the  security  of  the  purchase-money 
of  an  estate  contracted  to  be  sold  free  from  incumbrances,  took  an  assign- 
ment of  a  mortgage  prior  to  the  contract) ;  see  also  2  L.  C.  Eq.  7th  ed. 
126,  127  ;  Spenoe,  vol.  ii.  737,  &c. 

As  against  the  mortgagor  or  puisne  incumbrancers,  debts  by  specialty 
or  simple  contract  (not  being  charges  made  on  the  security  of  the  land) 
could  not  be  tacked  :  MorretY.  Paske,  2  Atk.  53  ;  Bracev.Ds.  Marlborough, 
2  P.  Wms.  491. 

And  a  mortgagee  of  a  policy  of  assurance  having  received  under  the  policy 
more  than  the  amount  due  for  principal  and  interest,  cannot  retain  the 
balance  in  discharge  of  an  unsecured  debt  due  from  the  assured  :  Re  Gregson, 
Christison  v.  Bolam,  36  Ch.  D.  223  ;  following  Talbot  v.  Frere,  9  Ch.  D.  568, 
and  disapproving  Be  Haselfoot's  Estate,  13  Eq.  327,  and  Spalding  v.  Buding, 
26  Beav.  637. 

As  against  the  heir  or  devisee  of  a  deceased  mortgagor,  debts  for  which 
the  real  estate  was  assets  can  be  tacked  to  a  mortgage  of  realty,  but  not  as 
against  his  devisees  in  trust  for  payment  of  debts  :  Irby  v.  /.,  22  Beav.  217. 

And  since  the  Admon  of  Estates  Act,  1833  (3  &  4  W.  IV.  c.  104),  simple 
contract  debts  may  be  tacked  against  the  heir  and  devisee  also,  whenever  the 
equity  of  redemption  is  assets  for  payment  of  simple  contract  debts. 

But  this  right  of  tacking  as  against  the  estate  of  a  deceased  mortgagor  was 
not  permitted  to  the  prejudice  of  other  creditors :  Heams  v.  Bance,  3  Atk. 
630  ;  Bolfe  v.  Chester,  20  Beav.  613  ;  Thomas  v.  T.,  22  Beav.  341 ;  nor  of 
the  assignee  of  the  heir  or  exor :  Coleman  v.  Winch,  1  P.  Wms.  775  ;  and 
see  cases  collected.  Fish.  Mort.  §  1164. 

In  Elvy  V.  Norwood  (5  D.  &  S.  240),  as  against  heir  of  a  mortgagor  (who 
had  covenanted  for  himself  and  his  heirs  to  pay  the  mortgage  debt  and 
interest)  coming  to  redeem,  twenty  years'  arrears  of  interest  could  be  tacked 
to  the  amount  recoverable  out  of  the  land  ;  and  in  general  in  a  redemption 
action  the  mortgagor  is  liable  to  pay  all  the  arrears  of  interest  due,  with 
principal  and  costs,  from  the  date  of  the  mortgage :  Dingle  v.  Coppen, 
[1899]  1  Ch.  726  ;  Be  Llotjd,  [1903]  1  Ch.  385,  C.  A. 

On  the  principle  that  debts  not  charged  upon  the  land  could  not  be 
tacked,  a  judgment  creditor  before  1  &  2  V.  o.  110,  not  being  considered  as 
having  an  estate  in,  or  as  having  advanced  his  money  on  the  security  of, 
the  land— "  neither  j'tts  in  re  nor  Jas  ad  rem," — did  not,  by  subsequently 
getting  in  a  legal  mortgage,  acquire  the  right  to  tack  ;  but,  on  the  other 
hand,  a  creditor  by  mortgage  was  entitled  to  tack  subsequent  advances 
upon  a  judgment :  see  Lacey  v.  Ingle,  2  Ph.  422  ;  Exp.  Knott,  11  Ves.  617  ; 
Brace  v.  Ds.  Marlborough,  2  P.  Wms.  492. 
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As  under  the  Judgments  Aot,  1838  (1  &  2  V.  o.  110),  money  lent  upon  a 
judgment  duly  registered  constituted  a  charge  upon  the  land,  the  right  of 
tacking  a  legal  mortgage  subsequently  acquired  attached :  see  Fish.  Mort.  § 
1149;  Coote,  1247;  though  this  has  been  doubted :  sec  2L.C.  Eq.  7th  ed. 
125  seq. 

But  since  the  Judgments  Act,  1864  (27  &  28  V.  c.  112),  the  land  is  not 
affected,  and  the  right  to  tack  will  not,  it  seems,  arise  until  the  land  shall 
have  been  actually  delivered  in  execution  by  writ  of  elegit  as  thereby 
provided :  see  Sect.  X.,  "  Judgments,"  sup.  p.  1999. 

And  see  Ohampneys  v.  Burland,  19  W.  R.  148 ;  23  L.  T.  584,  that  where 
there  has  been  actual  delivery  of  the  land  in  execution  by  the  return  of  the 
sheriff  to  the  writ  of  elegit,  a  prior  mortgagee  without  notice  of  the  elegit 
carniot  on  redemption  by  the  elegit  creditor  tack  a  subsequent  charge  to  his 
first  mortgage. 

By  the  V.  &  P.  Act,  1874  (37  &  38  V.  c.  78),  s.  7,  it  was  provided  that  no  V.  &  P.  Act, 
priority  or  protection  should  be  given  or  allowed  to  any  estate,  right  or  1874,  is.  7. 
interest  in  land  by  reason  of  such  estate,  &c.,  being  protected  by  or  tacked  to 
any  legal  or  other  estate  or  interest  in  such  land,  though  the  person  claiming 
such  priority  or  protection  should  claim  as  a  purchaser  for  value  without 
notice. 

This  provision,  which  seems  to  have  affected  consohdation  as  well  as  tack- 
ing, was,  by  the  Land  Transfer  Act,  1875  (38  &  39  V.  c.  87),  s.  129,  repealed 
as  from  the  date  at  which  it  came  into  operation  (7  Aug.  1874),  except  as 
to  anything  duly  done  thereunder  before  the  commencement  of  the  repeahng 
Act  (1  Jan.  1876). 


Section  XVI. — Annuities  and  Kent-charges. 
1.  Arrears  of  Freehold  Rent-charges  raised  by  Sale. 

Declaee  that  the  Pit  and  all  other  the  grantees  or  persons  now 
entitled  to  the  benefit  of  the  several  rent-charges  of  40s.  each,  granted 
by  S.  as  in  the  bill  mentioned,  and  charged  upon  and  issuing  out  of 
the  hereditaments  comprised  in  the  indenture  dated  &c.,  are  re- 
spectively entitled  to  a  charge  upon  the  said  hereditaments  for  the 
amount  due  to  them  for  the  arrears  of  such  rent-charges  respectively, 
and  to  have  the  same  raised  by  sale  of  the  said  hereditaments  ;  And 
order  that  the  following  &c.  :  1.  An  inquiry  who  are  the  persons 
other  than  the  Pit  now  entitled  to  the  benefit  of  such  rent-charges 
respectively  ;  2.  An  account  of  what  is  due  to  the  Pit  for  the  arrears 
of  his  rent-charge  of  40s.  secured  by  the  said  indenture,  and  to  all 
other  the  grantees  or  other  persons  entitled  to  the  benefit  of  the 
several  other  charges  charged  upon  and  issuing  out  of  the  heredita- 
ments as  aforesaid. — Tax  all  parties  their  costs  of  action  ;  And  it  is 
ordered  that  the  said  hereditaments  or  a  competent  part  thereof  to 
raise  the  amount  due  to  the  Pit  and  all  other  the  grantees  or  persons 
now  entitled  to  the  benefit  of  such  several  rent-charges  for  such 
arrears,  and  for  the  costs  of  all  parties  in  this  action,  and  also  the 
balance  due  to  the- receiver  appointed  in  this  action,  be  sold  with  the 
approbation  of  the  Judge. — Pay  purchase-money  into  Court  subject 
to  further  order. — Adjourn  &c. — Liberty  to  apply. — White  v.  James, 
BI.  E.,  17  Nov.  1858,  B.  409  ;  and  see  Godlee  v.  James,  M.  R.,  19  Nov. 
1868,  A.  2817  ;  Hall  v.  Eurst,  2  J.  &  H.  76. 
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2.  Uncertainty  as  to  Land  charged — Inquiries  in  default  of 
Agreement, 

Order  that  in  the  event  of  the  parties  being  unable  to  agree,  the 
following  inquiries  be  made,  that  is  to  say : — 1.  An  inquiry  what 
are  the  lands  charged  with  the  rent-charge  of  £28  8s.  lid.  mentioned 
in  the  writ  of  summons  in  this  action,  and  if  they  cannot  be  ascer- 
tained ;  2.  An  inquiry  what  other  lands  of  the  Defts  T.  H.  T.  and 
C.  T.  are  of  the  same  extent  as  the  lands  so  charged ;  And  it  is 
ordered  that  the  lands  of  the  Defts  T.  H.  T.  and  C.  T.  of  the  same 
extent  to  answer  the  said  rent-charge  be  set  out  under  the  direc- 
tion of  the  Judge. — Defts  to  pay  Pits'  costs  of  action  up  to  and 
including  this  order  (but  excluding  the  costs  of  adjournment  to  the 
Judge  in  Chambers),  to  be  taxed. — Question  of  subsequent  costs 
reserved. — Liberty  to  apply. — Thomas  v.  Fawn,  Farwell,  J.,  26  Nov. 
1900,  A.  3974. 

For  similar  inquiries  in  the  case  of  copyhold  lands  subject  to  a  rent-charge 
in  favour  of  lord  of  manor,  and  declarations,  see  Searle  v.  Cooke,  Kay,  J., 
10  July,  1889,  B.  1002  ;  S.  C,  C.  A.  30  Jan.  1890,  B.  89  ;  43  Ch.  519,  C.  A. 

3.  Charge  by  Inclosure  Commissioners  on  Inheritance  of  Glebe 
Lands  enforced  by  Sale. 

Declare  that,  by  virtue  of  the  absolute  order,  dated  &c.  (an 
order  of  the  Inclosure  Commissioners  under  the  provisions  of  the  General 
Land  Drainage  and  Improvement  Company's  Act,  1849,  12  <&  13  V. 
c.  axi.),  in  the  pleadings  mentioned,  the  Pits  are  entitled,  in  priority 
to  all  other  persons,  to  a  charge  on  the  K.  rectory  estate,  in  the 
pleadings  mentioned,  for  the  half-yearly  payments  now  due,  and 
hereafter  to  become  due,  of  the  rent-charge  of  £116  in  the  pleadings 
mentioned. — Account  of  such  half-yearly  payments,  and  directions 
for  sale  of  a  sufficient  part  of  the  said  K.  rectory  estate  to  meet  the 
amount  due,  and  the  Pits'  costs,  charges  and  expenses,  and  costs  of 
action. — Purchase-money  to  be  paid  into  Court. — Liberty  to  apply. 
The  Scottish  Widows'  Fund  v.  Craig,  V.-G.  Hall,  6  Feb.  1882,  B.  267  ; 
S.  C,  20  Ch.  D.  208. 

NOTES. 
ANNUITIES. 

Reeistration.  ^V  -^^  ^  ^^  ^'  "•  ^^  (Usury  Laws  Repeal  Act,  1854),  the  necessity  of 
enrolling  a  memorial  of  annuity  deeds,  imposed  by  53  G.  III.  c.  141,  and 
further  regulated  by  3  G.  IV.  c.  92,  and  7  G.  IV.  c.  77,  was  abolished  by  the 
repeal  of  these  Acts. 

But  by  the  Judgments  Act,  1855  (18  &  19  V.  c.  15),  as.  12, 14,  no  annuity 
or  rent-charge  for  life,  or  for  years  dete,rminable  on  death,  granted  otherwise 
than  by  marriage  settlement  or  will,  shall  affect  lands  as  against  purchasers, 
mortgagees,  or  creditors  unless  and  until  a  memorandum  containing  the 
name,  place  of  abode,  and  the  title,  trade,  or  profession  of  the  person  whose 
estate  is  to  be  affected  thereby  and  the  date  of  the  assurance  whereby  the 
annuity,  or  rent,  or  charge  is  granted,  and  the  annual  sum  to  be  paid,  shall 
be  left  for  registration  with  the  senior  Master  of  the  Common  Pleas  (now  at 
the  Land  Registry,  v.  sup.  p.  2029). 
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By  analogy  to  the  oonatruction  put  upon  the  Registry  Acts,  sup.  pp.  2039, 
2040,  it  has  been  held  that  an  annuity  deed,  though  unregistered,  is  valid 
against  all  subsequent  incumbrancers  who  take  with  notice  of  it,  and  as 
against  the  grantor's  trustee  in  bankruptcy  :  Greaves  \.  Tofield,  14  Ch.  1). 
563,  C.  A. 

On  the  question  whether  a  transaction  in  a  loan  or  a  purchase  of  an  Whether  loan 
annuity  absolutely,  see  Bulwer  v.  Aslley,  1  Ph.  422  ;   Vemer  v.  Winskmley,  or  purchase. 
2  Sc.  &  L.  393.    The  Court  will  inohne  to  hold  annuities  redeemable: 
Longuei  v.  Scawen,  1  Vez.  402  ;  and  in  the  case  of  a  life  annuity  with  a  power 
of  repurchase,  such  power  will  receive  a  liberal  construction  :  Joy  v.  Birch, 
4  CI.  &  F.  57  ;  Sugd.  Law  Prop.  667,  668. 

If  the  relation  of  trustee  and  c.  q.  t.  has  been  created,  the  case  falls  within  Arrears, 
the  Real  Property  Limitation  Act,  1833  (3  &  4  W.  IV.  c.  27),  s.  25,  and  as 
against  the  grantor  and  his  subsequent  incumbrancers  the  arrears  of  an 
annuity  to  be  recovered  are  not  limited  to  six  years  ;  but  if  there  is  a  simple 
charge  of  the  annuity  on  the  land,  and  an  express  trust  has  not  been  created 
for  the  grantee,  only  six  years'  arrears  can  be  recovered  under  3  &  4  W.  IV. 
c.  27,  s.  42  :  see  Lewis  v.  Duncombe,  29  Beav.  175  ;  Cox  v.  Dolman,  2  D.  M. 
&  G.  592;  Lawlon  v.  Ford,  2  Eq.  97;  Locking  v.  Parker,  8  Ch.  30;  Carson, 
R.  P.  S.  201  (and  cases  there  cited). 

And  as  to  the  operation  of  time  as  a  bar  to  express  trusts,  see  and  compare 
Jud.  Act,  1873,  s.  25  (2),  with  R.  P.  Lim.  Act,  1874  (37  &  38  V.  c.  57),  s.  10  ; 
and  see  Lewin,  1133,  et  seq. 

The  rule  is  not  to  give  interest  upon  arrears  of  an  annuity,  though  it  wiU  Interest  on 
be  allowed  where  the  grantor  has  been  guilty  of  misconduct  for  the  purpose  arrears, 
of  evading  payment,  or  where  hisincumbrancers  have  prevented  perception 
of  the  annuity :  Martyn  v.  Blake,  3  D.  &  War.  1 25  ;  E.  Mansfield  v.  Ogle, 
4  D.  &  J.  38  ;  and  see  p.  1572,  sup. 

As  to  the  right  of  an  annuitant,  or  grantee  of  a  rent-charge,  to  have  the  Arrears  raised 
arrears  raised  by  sale,  and  that  such  right  is  subject  to  the  discretion  of  the  by  sale. 
Court,  which  will  refuse  to  order  sale  in  certain  cases,  see  Hall  v.  Hurst, 
2  J.  &  H.  76  ;  White  v.  James,  26  Beav.  191,  sup.  Form  1 ;  Scottish  Widows' 
Fund  V.  Graig,  20  Ch.  D.  208,  sup.  Form  3  ;  Graves  v.  Hicks,  11  Sim.  551 ; 
Re  Tucker,  T.  v.  T.,  [1893]  2  Ch.  323  ;  Blackhurne  v.  Hope  Edwardes,  [1901] 
1  Ch.  419  ;  Hambro  v.  H.,  [1894]  2  Ch.  564. 

In  the  absence  of  special  contract,  a  policy  of  assurance  effected  by  the  Policy  to 
grantee  of  an  annuity,  by  way  of  security  on  the  grantor's  life,  belongs,  on  secure 
redemption  of  the  annuity,  to  the  grantee,  and  not  to  the  grantor  :  Knox  v.  annuity. 
Turner,  5  Ch.  515  ;  9  Eq.  155  ;  Bashford  v.  Gann,  33  Beav.  109  ;  Gottlieb  v. 
Oranch,  4  D.  M.  &  G.  440  ;   Courtenay  v.  Wright,  2  GifE.  337  ;  Preston  v. 
Neele,  12  Ch.  D.  760. 

BENT- CHARGES. 

By  the  Conveyancing  Act,  1881,  s.  44,  as  amended  by  the  Conveyancing  Conveyancing 
Act,   1911,  sect.  6  (2),  powers  of  distress  and  entry,  and,  by  sect.  45,  Act,  1881, 
powers  of  redemption,  with  the  sanction  of  the  Copyhold  Commissioners  ^-  ^4. 
(Board  of  Agriculture),  are  given  to  persons  entitled  to  rent -charges,  or 
interested  in  the  land  charged  respectively. 

The  rule  of  law  relating  to  perpetuities  does  not  apply  to  the  powers 
and  remedies  conferred  by  sect.  44,  sup.,  nor  to  the  same  or  like  powers 
or  remedies  conferred  by  any  instrument  for  recovering  or  oompelling  the 
pajrment  of  any  annual  sum  within  the  meaning  of  that  section  :  Convey- 
ancing Act,  1911,  s.  6  (1). 

By  the  Land  Transfer  Act,  1897  (60  &  61  V.  c.  65),  s.  9,  sub-s.  3,  every  Land  Transfer 
registered  proprietor  of  land  is  empowered  to  charge  it  in  the  prescribed  Act,  1897, 
manner  (see  Land  Transfer  Rules,  1903,  r.  160)  with  an  annuity  or  other  s-  9  (3). 
periodical  payment,  and  it  is  conceived  that  an  annuity  charged  under  this 
enactment  will  carry  with  it  the  remedies  given  by  sect,  44  of  the  Con- 
veyancing Act,  1881 :  see  Brickdale,  323,  422. 

As  to  transfer  of  land  by  the  registered  proprietor  in  consideration  or 
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partly  in  consideration  of  a  rent-charge,  see  Land  Transfer  Rules,  1903, 
r.  130  ;  Brickdale,  408. 

Under  the  Law  of  Property  Amendment  Act,  1859  (22  &  23  V.  e.  35),  s.  10, 
where  land,  subject  to  a  rent-charge,  is  sold  in  lots,  and  the  owner  releases 
the  purchaser  of  one  lot  only,  the  whole  rent-charge  is  not  extinguished,  but 
only  a  proportionate  part  can  be  recovered  from  the  other  purchasers  :  Booth 
V.  Smith,  14  Q.  B.  D.  318,  C.  A. ;  but  where  the  owners  of  the  other  lots 
concur  in  releasing  the  purchaser  of  one  lot  they  will  remain  liable  for  the 
whole  rent-charge  without  any  abatement :  Price  v.  John,  [1905]  1  Ch.  744. 

The  holder  of  a  rent-charge,  charged  upon  glebe  lands  of  a  benefice,  under 
a  special  Act,  was  entitled  to  the  ordinary  remedy  of  having  the  arrears 
raised  by  sale,  though  the  Act  gave  powers  of  distress  and  entry,  which, 
however,  were  ineffectual  in  consequence  of  the  glebe  land  being  untenanted: 
Scottish  Widows'  Fund  v.  Craig,  20  Ch.  D.  208,  Form  3,  sup.  p.  2048  ;  and 
see  Northern  Ass.  Co.  v.  Harrison,  1889,  W.  N.  58,  74 ;  in  which  case  notice 
was  ordered  to  be  given  to  the  patron,  and  he  and  the  bishop  decUning  to 
interfere,  judgment  was  given  in  the  same  form.  And  the  powers  given  to 
the  owner  of  a  rent-charge,  as  consideration  for  enfranchisement  under  the 
Copyhold  Act  (50  &  51  V.  c.  73),  s.  16,  do  not  preclude  him  from  enforcing 
his  other  remedies  :  Searle  v.  Cooke,  43  Ch.  D.  519. 

Rent-charge  in  lieu  of  titles  is  not,  by  6  &  7  W.  IV.  c.  71,  rendered  a 
charge  on  the  inheritance,  and  the  owner  is  not  entitled  to  a  sale  in  order  to 
recover  arrears  :  Bailey  v.  Badham,  30  Ch.  D.  84,  C.  A. 

Where  a  tenant  for  life  charged  lands  with  an  annuity,  but  did  not  cove- 
nant for  payment,  the  annuitant  was,  nevertheless,  a  specialty  creditor  on 
the  general  assets  for  arrears  accrued  in  the  lifetime  of  the  tenant  for  life  : 
Crawford  v.  Annally,  23  L.  R.  Ir.  113. 

And  that  since  the  abolition  of  real  actions,  an  action  of  debt  may  be 
brought  against  the  terre-tenant  in  respect  of  a  rent-charge  during  such  time 
as  he  is  in  possession  as  owner  of  the  land,  see  Thomas  v.  Sylvester.  L.  R. 
8  Q.  B.  368  ;  Re  Blackburn  Building  Society,  Exp.  Graham,  42  Ch.  D.  343, 
346,  347,  C.  A.  ;  Swift  v.  Kdly,  24  L.  R.  Ir.  107  ;  Searle  v.  Cook,  43  Ch.  D. 
519,  528,  532,  C.  A. ;  and  that  a  mortgagee  in  fee,  being  entitled  to  take 
possession  whenever  he  choses,  is  liable  although  he  has  never  been  in 
possession,  see  CundiffY.  Fitzsimmons,  [1911]  1  K.  B.  513. 

The  owner  of  a  rent-charge  is  not  in  a  position  of  the  mortgagee,  so  as  to 
be  entitled  to  restrain  waste  by  the  terre-tenant :  Sandemann  v.  Bushton, 
61  L.  J.  Ch.  136 ;  66  L.  T.  180. 

A  tenant  for  years  is  not  liable  in  an  action  of  debt  for  non-payment  of  a 
rent-charge  issuing  out  of  the  land  of  which  he  ia  in  occupation,  nor  in  the 
case  of  a  rent-charge  created  for  charitable  purposes  is  he  liable  in  an  action 
in  the  Chancery  Division  at  the  instance  of  the  Attorney-General  or  the 
Charity  Commissioners :  Be  Herbage  Bents,  Greenwich,  [1896]  2  Ch.  811. 


Section  XVII. — Benefit  Building  Societies. 

[The  forms  here  given  are  adapted  from  those  given  in  the  previous 
editions  of  Seton,  which  refer  to  Societies  unincorporated.  By  the 
conjoint  operation  of  the  Building  Societies  Acts,  1874  and  1894,  the 
only  unincorporated  Societies  now  in  existence,  having  a  proper  legal 
status,  are  those  certified  between  the  years  1836  and  1856.] 

1.  Redemption  on  Payment  of  all  future  Subscriptions  until  Dis- 
solution of  Society — Probable  Duration  to  be  calculated,  and 
future  Payments  to  be  treated  as  immediately  due. 

The  Pit  by  (his  statement  of  claim)  admitting  that  he  is  not  entitled 
to  receive  anything  in  respect  of  profits  on  his  twelve  shares  and  a 
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half  in  the  [Equitable  Provident  Association]  in  the  pleadings 
mentioned  ;  1.  Order  that  the  following  &c. :  1.  An  account  of  all 
subscriptions,  redemption  moneys,  and  other  payments  due  and  owing 
and  payable,  and  hereafter  to  become  due,  owing,  and  payable  by 
the  Pit,  as  a  member  of  the  said  Society,  to  the  Deft  Society  \pr 
Defts  B.  &c.,  as  the  trustees  of  the  said  society],  in  respect  of  the 
said  shares,  under  and  by  virtue  of  the  indenture,  dated  &c.,  and 
the  rules  and  regulations  of  the  said  association  therein  also  men- 
tioned ;  And  in  taking  such  account.  It  is  ordered  that  the  probable 
duration  of  the  said  society,  according  to  the  said  rules  and  regula- 
tions, be  calculated  ;  And  it  is  ordered  that  all  moneys  which,  having 
regard  to  such  probable  duration,  might  at  any  time  hereafter 
become  due  from  the  Pit,  be  considered  as  due  at  the  time  of  taking 
such  account. — Tax  the  costs  of  the  Defts  of  this  action,  and  their 
costs,  charges,  and  expenses  properly  incurred  in  the  sale  of  the 
leasehold  hereditaments  situate  in  &c.,  part  of  the  estates  comprised 
in  the  said  indenture,  dated  &c.,  and  also  their  costs  of  the  action  of 
ejectment  in  the  pleadings  mentioned  ;  And  it  is  ordered  that  the 
total  amount  due  to  the  Defts  for  such  subscriptions,  redemption 
moneys,  and  other  payments  as  aforesaid,  and  for  such  costs,  and 
costs,  charges,  and  expenses  as  aforesaid,  be  certified  ;  2.  An  account 
of  the  money  received  by  the  Deft  society  [or  by  the  Defts  B.  &c.J, 
from  the  sale  of  the  copyhold  hereditaments,  and  of  the  rents  and 
profits  of  the  freehold  hereditaments  comprised  in  the  said  indenture, 
dated  &c.,  come  to  the  hands  of  Deft  society  [or  the  Defts  as  such 
trustees],  or  any  other  person  or  persons  &c.,  on  the  footing  of  wilful 
default ;  And  it  is  ordered  that  the  amount  of  the  money  to  arise 
from  such  sale,  and  what  shall  be  coming  on  the  said  account  of 
rents  and  profits,  be  deducted  from  what  shall  appear  to  be  due  for 
such  subscriptions,  redemption  moneys,  and  other  payments,  and  for 
the  said  costs,  and  costs,  charges,  and  expenses,  when  so  taxed  as 
aforesaid ;  And  it  is  ordered  that  the  Pit  do  pay  to  the  Deft  society 
[or  the  Defts  B.  &c.,  as  the  trustees  of  the  said  society],  what  upon 
the  balance  of  the  said  accounts  shall  be  certified  to  remain  due  to 
them  for  such  subscriptions,  redemption  moneys,  and  other  payments, 
costs,  and  costs,  charges,  and  expenses  as  aforesaid,  after  such 
deduction  as  aforesaid,  within  six  months  after  &c.,  at  such  &c. ; 
And  thereupon  it  is  ordered  that  the  Deft  society  [or  the  Defts  B.  &c., 
as  such  trustees],  do  indorse  a  receipt  of  acknowledgment  of  payment 
on  the  said  indenture,  dated  &c.,  pursuant  to  the  Act  of  Parliament 
in  that  behalf,  and  according  to  the  rules  and  regulations  of  the 
said  society,  and  deliver  up  to  the  Pit  and  the  Deft  M.,  or  to  whom 
they  shall  appoint,  all  deeds  &c.  ;  And  it  is  ordered  that  thereupon 
the  Defts,  at  the  costs,  charges,  and  expenses  of  the  Pit,  and  the 
Deft  M.,  his  wife,  do  also  reconvey  the  said  freehold  hereditaments 
to  the  Pit  and  the  Deft  M.,  or  as  they  shall  appoint,  free  and  clear 
&c. ;  in  default  Pit's  bill  to  stand  dismissed  with  costs. — Liberty  to 
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apply.— See  Uosley  v.  Baher,  V.-C.  W.,  19  Feb.  1848,  B.  1163  ;  6  Ha. 
87  ;  afi.  L.  C,  see  3  D.  M.  &  G.  1032,  n. ;  18  L.  J.  Ch.  457. 

And  see  Seagrave  v.  Pope,  1  D.  M.  &  G.  783,  in  which  the  principle  of  the 
above  decree  was  approved. 

In  The  Provident,  dkc.  Bvilding  Soc.  v.  Greenhill,  38  L.  T.  140 ;  9  Ch.  D. 
122,  it  was  held  that  the  account,  which  was  directed  in  the  ordinary 
terms  "  of  what  is  due  for  principal,  interest,  and  costs  under  the  indentures, 
dated,  &c.,"  included  all  fines  and  other  payments  due  under  the  securities. 

For  the  decree  in  this  case,  see  Reg.  Lib.  1877,  B.  2064. 


2.  Profits  payable  to  withdrawing  Member — No  Provision  for 
determining  the  probable  Duration  of  the  Society — Plaintiff 
having  -paid  the  Trustees^  Demands  under  Protest. 

"  Oeder  that  the  following  &o.  :  1.  An  account  of  all  subscrip- 
tions, redemption  moneys,  and  other  payments,  which,  upon  the 
21st  day  of  Aug.  1855  [the  day  of  payment  by  Pit],  were  due,  owing, 
and  payable  by  the  Pit  as  a  member  of  the  society  in  the  pleadings 
mentioned  to  the  Deft  society  [or  the  Defts  H.  &c.,  as  the  trustees 
of  the  said  society],  in  respect  of  the  Pit's  shares  in  the  said  society, 
under  and  by  virtue  of  the  indentures,  dated  &c.,  in  the  pleadings 
mentioned,  and  the  rules  and  regulations  of  the  said  society  therein 
also  mentioned ;  and  in  taking  the  said  account,  the  longest  period 
during  which  the  said  society  could  possibly  last,  having  regard  to 
its  net  assets,  and  the  amount  of  monthly  subscriptions  and  re- 
demption moneys  then  still  continuing  payable,  and  to  the  number 
of  shares  in  the  said  society  then  to  be  provided  for,  is  to  be  calcu- 
lated ;  And  the  Pit  is  to  be  charged  with  all  subscriptions  and 
redemption  moneys  which  would  become  due  and  payable  by  him, 
assuming  the  said  society  to  endure  for  the  whole  of  that  period, 
such  moneys  to  be  treated  as  a  debt  presently  due  from  him  on  the 
said  21st  day  of  Aug.  1855  ;  And  Declare  that  the  Pit  was  entitled 
on  the  said  21st  day  of  Aug.  1855,  to  the  same  share  of  profits,  or 
bonus  in  respect  of  his  said  shares,  as  was  at  that  time  allowed  by 
the  said  society,  or  the  directors  thereof,  to  withdrawing  members. — 
Tax  the  Pit's  costs  of  action,  including  the  costs  of  taking  the  account 
hereby  directed  ;  and  in  taking  such  account  the  Pit  is  to  be  credited 
with  the  sum  of  £ —  on  each  of  his  said  shares,  being  the  amount  of 
bonus  payable  to  the  withdrawing  members  on  the  said  21st  day  of 
&c.,  and  with  the  amount  of  the  said  costs  when  taxed ;  And  it  is 
ordered  that  the  Pit  do  pay  to  the  Deft  society  [or  the  Defts  H.  &c.,  as 
the  trustees  of  the  said  society],  what,  if  anything,  shall  be  certified 
to  be  due  to  them  for  such  subscriptions,  redemption  moneys,  and 
other  payments  as  aforesaid,  after  deducting  the  said  share  of 
profits  or  bonus,  and  the  amount  at  which  the  Pit's  costs  shall  be 
taxed  as  aforesaid,  within  one  month  after  &c.,  at  such  &c."  In 
default  Pit's  bill  to  be  dismissed — "  But  in  case  it  shall  appear  that 
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the  sum  of  £ —  and  £ —  for  costs  paid  by  the  Pit  to  the  Defts  on  the 
21st  day  of  &c.,  exceeded  the  amount  which  was  on  that  day  due 
from  the  Pit  to  the  Defts,  then  it  is  ordered  that  the  amount  of  such 
excess  be  certified  ;  And  it  is  ordered  that  the  Defts  H.  &c.  do 
within  one  month  after  the  date  of  the  Master's  certificate,  pay  to 
the  Pit  out  of  the  funds  and  moneys  of  the  said  society  the  amount 
which  shall  be  so  certified  to  have  been  overpaid,  with  interest 
thereon,  less  the  amount  of  the  Pit's  costs,  to  be  taxed  as  aforesaid, 
after  the  rate  of  £4  p.  c.  per  ann.,  from  the  21st  day  of  &c.  to  the 
day  of  payment." — Liberty  to  apply. — See  Archer  v.  Harrison, 
V.-C.  S.,  24  Nov.  1856,  A.  121 ;  aff.  7  D.  M.  &  G.  404. 

For  similar  decree,  where  Pit  had  not  paid  the  amount  claimed  before 
suit,  with  account  of  amount  due  at  the  date  of  Pit's  notice  to  redeem,  and 
in  default  of  payment,  bill  to  be  dismissed,  see  Smith  v.  Pilkinglon,  V.-C.  S., 
15  Deo.  1857,  B.  762  ;  4  Jur.  N.  S.  58  ;  aff.  1  D.  F.  &  J.  120  ;  following  the 
principle  of  the  decree  in  Fleming  v.  Self,  3  D.  M.  &  G.  997,  1031  (upon 
similar  rules  and  under  the  same  circumstances). 


3.  Order  for  Payment  of  Fines  as  a  Personal  Debt,  and  Judgment 
for  Redemption  of  Mortgage. 

Declare  that  the  Pit  is  liable  to  pay  to  the  —  Society  the  sum  of 
£115  4s.  stated  to  be  the  amount  due  for  contributions  in  respect  of 
his  —  shares  in  the  said  society  from  the  end  of  the  —  year  of  the 
said  society  at  £ —  per  share,  under  the  new  rules  of  the  society, 
as  a  personal  debt  only,  and  not  on  the  security  of  the  hereditaments 
comprised  in  the  indenture  of  mortgage  dated  &c. — Vary  the  certifi- 
cate by  declaring  that  £141  12s.  is  the  amount  due  from  the  Pit  to 
the  society  on  the  said  security,  instead  of  £256  16s.  ; .  And  it  is 
ordered  that  the  Pit  do  on  or  before  the  21st  July  next  pay  to  the  said 
Society  [or  the  DeftsF.,  as  the  trustees  of  the  saidSociety],  the  said  sum 
of  £115  4s.  in  discharge  and  full  satisfaction  of  all  further  liability 
of  the  Pit  to  the  Defts,  or  the  said  society,  or  the  members  thereof, 
or  otherwise  beyond  the  said  sum  of  £141  12s.  hereinafter  mentioned: 
And  it  is  ordered  that  the  Pit  do  on  the  21st  July  next  pay  unto  the 
said  society  [or  to  the  Defts  F.  &c.,  as  trustees  of  the  society],  the 
sum  of  £141 12s.,  being  the  amount  due  from  the  Pit  upon  the  security 
of  the  mortgaged  premises  ;   And,  upon  such  payment  being  made, 
it  is  ordered  that  the  said  society  [or    the  Defts  F.  &c.,  as  such 
trustees],  do  indorse  a  receipt  on  the  indenture  of  mortgage  dated 
&c.,  according  to  the  rules  of  the  said  society  ;  And  it  is  ordered  that 
two  guineas  be  paid  by  the  Pit  as  the  costs  of  and  occasioned  by 
such  receipt ;  And  it  is  ordered  that  the  Defts  do  thereupon  deliver 
up  &c.,  and  at  the  costs,  charges,  and  expenses  of  the  Pit,  if  required 
so  to  do,  reconvey  &c. — In  default  of  payment  by  the  Pit  to  the 
Defts  of  the  said  sum  of  £141  12s.  by  the  21st  July  next,  action  to 
stand  dismissed. — Tax  Defts  their  costs  of  the  appUcation  to  vary 
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the  certificate,  such  costs  when  taxed  to  be  paid  by  Pit  to  the  Defts. 
—Liberty  to  apply.— See  Hundley  v.  Farmer,  M.  E.,  21  Jan.  1861, 
A.  493  ;  S.  C,  29  Beav.  362. 

4.  Foreclosure — Special  Accounts. 

Order  that  the  following  &c. :  1.  An  account  of  what,  if  anything, 
is  owing  to  the  Pits  under  and  by  virtue  of  the  said  mortgage,  and 
transfer  dated  &c.,  distinguishing  what  is  due  up  to  the  date  of 
the  oertifi.cate  to  be  made  pursuant  to  this  order  from  what  will  be 
due  thereafter,  and  for  their  costs  of  this  action  to  be  taxed  by  the 
Taxing  Master  ;  and  in  taking  such  account  the  Deft  M.  A.  W.  is 
not  to  have  credit  for  all  sums  entered  in  the  books  of  the  St.  James's 
Hall  Mutual  Building  Society,  as  credited  to  W.  H.  W.  (since  deceased), 
but  only  for  so  much  thereof  as  on  a  plea  of  payment  he  would  be 
entitled  to  receive  credit  for  on  account  of  the  said  mortgage  ;  And 
it  k  ordered  that,  upon  the  Deft  M.  A.  W.  paying  to  the  Pits  what 
shall  be  certified  to  be  due  to  them  up  to  the  date  of  the  Master's 
certificate,  within  six  months  after  the  date  of  the  Master's  said 
certificate,  at  such  time  and  place  as  shall  be  thereby  appointed, 
and  upon  payment  of  the  several  amounts  certified  to  be  due  there- 
after.— Usual  directions  for  redemption  and  in  default  foreclosure. 
— Liberty  to  apply. — Garrett  v.  Watson,  Stirling,  J.,  at  Chambers, 
2  May,  1892,  A.  802. 


5.  Order  to  indorse  Receipt  on  Mortgage  and  to  deliver  up  Deeds. 

Order  that  the  Defts  do  indorse  the  proper  statutory  receipt  and 
discharge  upon  the  indenture  of  mortgage  dated  &c.,  and  deliver  up 
to  the  Pit  such  indenture  of  mortgage  with  such  receipt  and  discharge 
so  indorsed,  together  with  all  other  the  Pit's  title  deeds  and  other 
documents  in  their  possession  in  any  way  relating  to  the  hereditaments 
comprised  in  such  indenture  of  mortgage ;  Defts  to  repay  &c. 
—Buckle  V.  Lordonny,  Kay,  J.,  12  Feb.  1887,  A.  349  ;  56  L.  J.  Ch. 
437. 

6.  Winding-up — Withdrawal  of  Members — Priority — Deceased 
Members — Loan  by  Society  to  Members — Set-off. 

Appoint  the  Deft  E.  N.  to  represent  for  the  purpose  of  this  applica- 
tion the  class  of  members  whose  notices  of  withdrawal  matvired 
prior  to  the  [26th  June,  1895],  the  Deft  C.  C.  to  represent  the  class 
of  members  whose  notices  of  withdrawal  matured  after  the  [26th 
June,  1895],  or  who  gave  no  notice  of  withdrawal,  and  the  Deft 
C.  T.  S.  to  represent  the  class  of  members  to  whom  advances  were 
made  on  the  security  of  their  shares  on  terms  of  the  circular  herein- 
after mentioned ;   And  Declare  that  the  Deft  H.  W.  G.,  as  exor  of 
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the  will  of  I.  M.,  deceased,  is  entitled  to  be  paid  in  priority  to  all 
members  who  have  given  notice  of  withdrawal,  and  that  subject 
thereto  members  whose  notices  of  withdrawal  matured  prior  to  the 
[26th  June,  1895],  are  entitled  to  be  paid  in  full  and  without  any 
deduction  in  priority  to  all  other  members,  and  as  between  themselves 
according  to  the  priority  of  the  receipt  of  the  notice  of  withdrawal  by 
the  society ;  And  Declare  that  members  to  whom  advances  were 
made  on  the  security  of  their  shares  on  the  terms  of  the  circular, 
being  exhibit  [C.  T.  S.  2]  to  the  affidavit  of  &c.,  are  not  entitled  to 
set  off  the  amounts  due  from  them  respectively  against  the  sums 
due  to  them  respectively  out  of  the  assets  of  the  society  as  against 
persons  whose  notices  of  withdrawal  matured  prior  to  the  [26th 
June,  1895]. — Pits  {trustees  of  the  deed  of  dissolution  of  the  society) 
to  retain  and  pay  the  costs  of  all  parties  out  of  the  society's  assets. 
— Re  Counties  Conservative  Permanent  Benefit  Building  Society,  Davies 
v.  Norton,  Stirling,  J.,  11  Aug.  1900,  A.  3402  ;  [1900]  2  Ch.  819. 

7.  Shares  declared  Preferential  as  regards  jxiyment  of  Interest — 
New  Rule  Invalid. 

Declare  as  to  question  [1]  that  the  C.  shares  in  the  Pit  society  in 
respect  of  which  notice  of  withdrawal  was  not  given  before  the  change 
of  rules  in  [October,  1899],  are  preferential  as  regards  payment  of 
interest  only  and  not  as  regards  payment  of  capital,  but  that  the 
holders  of  those  C.  shares  who  gave  notice  to  withdraw  before  the 
change  of  rules  in  [October,  1899],  are  entitled  to  be  preferred  over 
holders  of  shares  who  had  not  given  notice  ;  and  as  to  question  [2] 
that  the  new  rule  is  invalid  in  so  far  as  it  varies  any  then  subsisting 
rights  of  members. — Sixth  West  Kent  Mutual  Building  Society  v. 
Shove,  Stirling,  J.,  19  June,  1895,  B.  2017  ;  [1899]  2  Ch.  64,  note. 

NOTES. 
BUILDING  SOCIETIES   ACTS. 

Benefit  building  societies  are  now  regulated  by  the  Building  Societies  Act,  Statutes. 
1874  (37  &  38  V.  c.  42),  as  amended  by  the  subsequent  Acts  of  1875,  1877, 
1884,  and  1894  (38  &  39  V.  c.  9  ;  40  &  41  V.  c.  63  ;  47  &  48  V.  c.  41 ;  and 
57  &  58  V.  c.  47).  By  the  Act  of  1874  the  previous  law  relating  to  these 
societies  was  amended  and  consoUdated,  and  by  sect.  25,  sub-sect.  2,  of  the 
Act  of  1894,  the  Building  Societies  Act,  1836  (6  &  7  W.  IV.  c.  32),  is  repealed 
as  to  all  societies  certified  thereunder  after  the  year  1856. 

As  to  the  effect  of  this  repeal  on  the  status  of  a  society  established  under 
the  Act  of  1836,  but  not  incorporated,  and  that  such  a  society  is  not  "  formed 
in  pursuance  of  "  an  Act  of  Parliament,  and  therefore  is  within  the  class  of 
companies  forbidden  by  sect.  4  of  the  Cos.  Act,  1862,  for  which  is  substi- 
tuted sect.  1  of  the  Companies  (Consolidation)  Act,  1908  {sed.  qv,.),  see  Be 
Ilfracombe  Building  Sac,  [1901]  1  Ch.  102. 

By  the  Act  of  1874  as  amended  by  the  Act  of  1875,  it  is  provided  that  Certificate  of 
every  society  the  rules  of  which  have  been  certified  under  the  Act  of  1836  incorporation. 
(6  &  7  W.  IV.  c.  32)  may  obtain  a  certificate  of  incorporation  under  the  Build- 
ing Societies  Act,  1874,  and  thereupon  shall  be  deemed  to  be  a  society  under 


2056 


Mortgages. 


[chap,  xlvii. 


Objects. 


Liability  of 
members. 


Balloting. 


Rules. 


Alteration 
of  rules. 


the  latter  Act.  A  further  amendment,  but  not  material  to  this  section, 
was  made  by  the  Building  Societies  Act,  1877  (40  &  41  V.  c.  63). 

The  Court  had  no  power  to  declare  the  certificate  of  incorporation  void 
on  the  ground  that  it  had  been  obtained  irregularly,  the  incorporation  of 
bodies  corporate  being  the  prerogative  of  the  Crown :  Olover  v.  Giles, 
18  Ch.  D.  173  ;  but  now,  by  the  Act  of  1894  (57  &  58  V.  c.  47),  s.  6,  powers 
of  cancelling  or  suspending  a  certificate  of  incorporation  improperly  obtained 
are  conferred  on  the  registrar  with  the  approval  of  the  Secretary  of  State, 
but  subject  to  pubUc  notice  being  given,  and  to  a  right  of  appeal  to  the  High 
Court  of  Justice. 

The  purpose  for  which  societies  may  be  established  under  the  Act  of  1874 
is  (sect.  13)  the  raising  by  the  subscriptions  of  the  members  a  stock  or  fund 
for  making  advances  to  members  out  of  the  funds  of  the  society  upon 
security  of  freehold,  copyhold,  or  leasehold  estates  by  way  of  mortgage. 
Societies  under  the  Act  are,  so  far  as  is  necessary  for  this  purpose,  to  have 
power  to  hold  land  with  the  right  of  foreclosure,  and  may  from  time  to  time 
raise  funds  by  the  issue  of  shares ;  and  may  repay  such  funds  when  no 
longer  required  for  the  purposes  of  the  society  ;  it  being  provided  that  any 
lands  to  which  any  such  society  may  become  absolutely  entitled  by  fore- 
closure, or  by  surrender  or  other  extinguishment  of  the  right  of  redemption, 
shall,  as  soon  afterwards  as  may  be  conveniently  practicable,  be  sold  or 
converted  into  money. 

The  liabihty  of  members  is  limited  (sect.  14),  in  respect  of  any  share  on 
which  no  advance  has  been  made,  to  the  amount  actually  paid  or  in  arrear 
on  such  share  ;  and  in  respect  of  any  share  upon  which  an  advance  has  been 
'made,  to  the  amount  payable  thereon  under  any  mortgage  or  other  security, 
or  under  the  rules  of  the  society. 

By  sect.  12  of  the  same  Act  a  society  established  after  the  passing  of  the 
Act  is  prohibited  from  causing  or  permitting  the  applicants  for  advances  to 
ballot  for  precedence  or  in  any  way  making  the  granting  of  an  advance 
depend  on  any  chance  or  lot,  and  societies  previously  established  are  em- 
powered, notwithstanding  anything  in  the  rules,  to  make  provision  for  the 
discontinuance  of  balloting. 

By  sect.  1  of  the  Act  of  1894  (57  &  58  V.  c.  47)  it  is  provided  that  the 
rules  of  every  society  under  the  Building  Societies  Acts  estabhshed  or 
substituting  a  new  set  of  rules  for  its  existing  rules  after  the  passing  of  the 
Act  shall  set  forth  certain  particulars  therein  specified  relating  to  (a)  the 
raising  of  stock  or  funds  ;  (b)  unadvanced  subscription  shares  ;  (c)  paid-up 
shares;  (d)  preferential  shares  ;  (e)  advances  and  deductions  ;  (f)  ascertain- 
ment of  and  provision  for  losses  ;  (g)  cesser  of  membership  ;  (h)  borrowing 
of  money.  The  section  apphes  although  the  society,  established  before  1894, 
is  not  substituting  a  complete  new  set  of  rules  for  its  old  rules :  StroTimenger 
V.  Finsbury,  &o.  Soc,  [1897]  2  Ch.  469,  C.  A. 

The  rules  of  a  building  society  must  not  be  varied  so  as  to  alter  the 
constitution  of  the  society,  but  it  is  competent  to  the  society,  under  sect.  18 
of  the  Act  of  1874  (37  &  38  V.  c.  42),  to  alter  its  rules  so  far  as  they  refer 
to  the  internal  rights  of  the  members,  and  to  internal  management,  and  do 
not  affect  the  constitution  {e.g.,  by  writing  off  a  fair  proportion  of  the  sub- 
scriptions of  investing  members  to  meet  an  actual  loss) :  Strohmenger  v. 
Finsbury,  &c.  Bldg.  Soc,  [1897]  2  Ch.  469,  C.  A.  ;  and  as  the  rules  of  a 
building  society  are  in  general  framed  to  meet  the  case  of  a  going  concern,  it 
is  a  general  principle  that,  where  a  society  is  known  to  be  insolvent,  no  rule 
can  be  passed  altering  the  rights  of  members  inter  se  in  respect  of  liabihty  or 
distribution  of  assets,  e.g.,  by  depriving  members  of  priority  by  notice  of 
withdrawal,  and  thus  making  the  assets  divisible  in  a  different  way  from 
that  in  which  they  would  be  divided  if  a  winding-up  order  were  made : 
Sixth  West  Kent,  &c.  Bldg.  Soc.  v.  Hills,  [1899]  2  Ch.  60 ;  Re  Anibition 
Investment  Bldg,  Soc,  [1896]  1  Ch.  89  ;  Barnard  v.  Tomson,  [1894]  1  Ch, 
374  ;  Re  Sunderland  36t7i  Universal  Bldg.  Soc,  24  Q.  B.  D.  394 ;  but  in 
applying  this  principle  it  is  not  always  easy  to  ascertain  the  precise  time  at 
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which  the  insolvency  became  known  to  the  officers  and  members  o£  the 
society  :  Barnard  v.  Tomson,  sup. ;  Sixth  West  Kent,  dsc.  Soc.  v.  Hills,  sup. 
As  to  strictness  with  which  the  terms  of  a  power  of  altering  rules  must 
be  adhered  to,  see  Counties  Conservative,  die.  Bldg.  Soc,  [1900]  2  Ch.  819, 
Form  6,  sup.  p.  2054. 

BOEKOWINQ  MEMBBES. 

For  the  terms  upon  which,  having  regard  to  the  rules  of  the  particular  Redemption 
society,  redemption  has  been  directed  in  the  case  of  advanced  members,  see 
Fleming  v.  Self,  Kay,  530  ;  3  D.  M.  &  G.  997  ;  Smith  v.  Pillcington,  I'D.  ¥. 
&  J.  120  ;  Mosley  v.  Baker,  6  Ha.  87  ;  3  D.  M.  &  G.  1032  ;  Archer  v.  Har- 
rison, 7  D.  M.  &  G.  404;  Sparrow  v.  Farmer,  26  Beav.  511  ;  Re  West 
London  and  General,  &c.  Soc,  [1894]  2  Ch.  352  (the  case  of  a  society 
registered  under  6  &  7  W.  IV.  c.  32). 

Where  the  rules  provided  that  loans  on  mortgage  should  be  repaid  by 
annual  instalments  and  premiums  spread  over  a  number  of  years,  the 
society  were  entitled  to  add  the  whole  of  the  premiums  to  the  capital  and 
charge  interest  upon  the  combined  amount,  and  on  the  borrower  redeeming 
before  the  end  of  the  period  he  was  not  entitled  to  a  rebate  in  respect  of 
future  premiums :  Harvey  v.  Municipal  Bldg.  Soc,  26  Ch.  D.  273,  C.  A. 

A  borrowing  member  cannot  redeem  his  mortgage  to  the  society  ^vithout 
paying  the  fines  due  for  non-payment  of  the  monthly  repayments  :  Parker 
V.  Butcher,  3  Eq.  762  (in  which  case  the  fines  were  held  not  to  bear  interest). 
But  see  Provident,  &c.  Soc.  v.  Oreenhill,  9  Ch.  D.  122,  sup.  p.  2052,  where 
interest,  in  taking  the  account,  was  charged  on  the  fines  as  being  included  in 
the  terms  of  the  mortgage  contract. 

Payment  of  fines  and  subscriptions  due  as  a  personal  debt,  and  redemption 
on  payment  of  the  amount  due  on  the  mortgage,  may  be  directed  by  the 
same  order :  Handiey  v.  Farmer,  29  Beav.  363,  Form  3,  sup.  2053. 

Members  advanced  prior  to  the  adoption  of  new  rules,  subjecting  the 
equity  of  redemption  of  advanced  members  to  additional  payments,  were 
held  entitled  to  redeem  on  payment  of  the  sums  payable  according  to  the 
rules  existing  at  the  date  of  their  advancements  :  Be  Norwich,  Sc  Building 
Society,  Exp.  Smith,  24  W.  R.  103  ;  45  L.  J.  Ch.  785  ;  and  see  Sixth  West 
Kent  Mutual  Building  Society  v.  Shove,  [1899]  2  Ch.  64  n. 

But  a  borrowing  member  who  covenants  to  pay  moneys  which,  according 
to  the  rules  for  the  time  being,  shall  be  due  will  be  bound  by  altered  rules : 
Rosenberg  v.  Northumberland  Building  Society,  22  Q.  B.  D.  373,  C.  A.  ; 
andscmiZe,  also,  though  the  rules  "for  the  time  being"  are  not  referred  to  : 
Bradbury  v.  Wild,  [1893]  I  Ch.  377  ;  and  see  Pepe  v.  City  and  Suburban 
Building  Society,  [1893]  2  Ch.  311;  and  Allen  v.  Gold  Reefs  of  West  Africa, 
Ld.,  [1900]  I  Ch.  656,  C.  A. ;  Punt  v.  Symons,  [1903]  2  Ch.  506  ;  British 
Equitable  Assurance  Co.  v.  Baily,  [1906]  A.  C.  35  ;  and  as  to  the  validity 
of  such  rules,  the  certificate  of  the  registrar  is  conclusive :  Rosenberg  v. 
Northumberland  Building  Society,  sup. 

Advanced  members  are  entitled  to  deduct  income  tax  from  so  much  of  Income  tax. 
their  repayments  as  represents  interest :   Re  Middlesbrough  Bldg.  Soc,  53 
L.  T.  492. 

In  the  absence  of  special  contract,  advanced  members,  as  between  them-  Liability  of 
selves  and  the  unadvanced  members  of  the  society,  are  not  liable  to  con-  advanced 
tribute  to  losses,  but  are  entitled  to  have  their  securities  discharged  in  the  ™^Y'-w  ? 
terms  of  the  rules  :  ToshY.N.  British  Bldg.  Soc, II  Ap^.  0,0,.'^%^  ;  Brownlie,°^^ 
v.  Russell,  8  App.  Ca.  235  ;  Buckle  v.  Lordonny,  56  L.  J.  Ch.  437  ;  56  L.  T. 
273  ;  35  W.  R.  360  ;  Re  West  Riding  Bldg.  Soc,  43  Ch.  D.  407  ;  Durham,  <fcc. 
Bldg.  Soc  V.  Davidson,  61  L.  J.  Q.  B.  473  ;  Re  Britannia  Bldg.  Soc,  65  L.  T. 
196 ;  and  past  advanced  or  past  investing  members  who  have  satisfied  all 
their  obligations  under  the  rules  are  no  longer  liable  to  contribute  :  Re  West 
Riding  Bldg.  Soc,  Exp.  Pullman,  45  Ch.  D.  463  ;  but  under  a  clause  in  the 
rules  providing  that  a  deficiency  of  income  to  meet  "  liabilities  "  should  bo 
apportioned  between  investing  and  borrowing  members,  the  advanced 
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members  were  held  liable  to  contribute  rateably  to  losses  on  their  shares 
incurred  by  the  investing  members :  Be  West  Biding  Bldg.  Soc,  43  Ch.  D. 
407  ;  and  as  to  the  Uability  of  advanced  members  to  contribute  towards  the 
payment  of  ordinary  creditors,  v.  inf.  p.  2064. 

It  is  not  unusual  for  the  rules  to  stipulate  that  upon  a  sale  in  default  in 
payment  of  the  instalments,  all  moneys  due  or  to  become  due  from  the 
borrowing  member  under  his  mortgage  in  respect  of  subscriptions,  fines, 
intorost,  &c.,  shall  be  retained  out  of  the  proceeds.  In  such  case  the 
member  is  not  entitled,  upon  the  exercise  by  the  society  of  their  power  of 
sale,  to  any  rebate  or  discount  in  respect  of  subscriptions  not  due  at  the 
time  of  sale,  as  in  the  case  of  a  voluntary  redemption  before  the  time 
specified  in  the  mortgage  :  Matterson  v.  Elderfield,  4  Ch.  207. 

But  in  the  absence  of  such  stipulation,  the  society  cannot,  it  seems, 
retain  out  of  the  proceeds  of  a  sale  anything  in  respect  of  interest  and 
instalments  accruing  subsequent  to  the  sale :  Exp.  Osborne,  10  Ch.  41  ; 
23  W.  R.  49  ;  and  see  Be  O' Donahue,  I.  B.  10  Eq.  221  ;  and  it  is  a  question 
of  construction  upon  the  terms  of  a  mortgage  whether  a  sum  paid  as  "  pre- 
mium "  is  to  be  regarded  as  capital  or  interest :  Exp.  Bath,  Be  Phillips, 
27  Ch.  D.  509,  C.  A. 

•  Rules  of  a  society  imposing  fines  in  case  of  repayments  by  borrowing 
members  being  in  arrear  will  not  {when  admitting  a  different  construction) 
be  construed  so  as  to  authorize  fines  cumulative  in  arithmetical  progres- 
sion :  Be  Tierney,  I.  R.  9  Eq.  1  ;  and  see  Lovejoy  v.  Mulkern,  46  L.  J.  Ch. 
630  ;  37  L.  T.  77,  for  the  principle  of  calculating  such  fines. 

In  Btimney  v.  Smith,  [1897]  2  Ch.  351,  C.  A.,  the  power  of  a  building 
society  to  transfer  a  mortgage  held  by  them  to  a  stranger — i.e.,  a  person 
not  subject  to  the  rules — was  treated  as  open  to  doubt ;  but  it  is  clear  that 
a  power  of  sale  conferred  on  "  the  trustees  "  of  the  society  "  for  the  time 
being  "  (not  mentioning  "  assigns  ")  cannot  be  exercised  by  a  transferee. 

That  an  infant  member  of  a  building  society  cannot  execute  a  valid 
mortgage  to  secure  advances  made  to  him  by  the  building  society,  see 
Nottingham,  cbc.  Building  Society  v.  Thurston,  [19031  -A-  C.  6. 

For  the  distinctions  between  the  different  classes  of  societies,  viz.  Termi- 
nating Societies,  Bowkett  Societies,  and  Permanent  Societies,  seeWurtzburg, 
pp.  2—11. 

A  death  allowance  was  held,  under  the  rules  of  a  society,  not  to  be  part 
of  the  member's  property  during  his  Hfe,  and,  in  the  absence  of  a  gift  by  wUl, 
not  assets  for  payment  of  his  debts :  Ashby  v.  Costin,  21  Q.  B.  D.  401. 


STATUTORY   EBCEIPT. 

The  effect  of  the  statutory  receipt  under  37  &  38  V.  o.  42,  s.  42,  is  to  vest 
the  legal  estate  in  the  person  who  has  the  best  right  to  call  for  it :  Fourth 
City  Mutual  Soc.  v.  Williams,  14  Ch.  D.  140  ;  Hosking  v.  Smith,  13  App. 
Ca.  582. 

Where  the  society  is  paid  off  by  the  mortgagor,  the  estate  necessarily 
vests  in  the  first  incumbrancer  ;  but  where  it  is  paid  off  by  an  incumbrancer 
who  has  no  notice  of  a  previous  incumbrance,  it  vests  in  him  :  Fourth  City 
Mutual  Soc.  V.  Williams,  14  Ch.  D.  140. 

And  as  the  receipt  "  vacates  "  the  mortgage,  the  society  is  precluded  by 
it,  though  given  under  a  mistake,  from  asserting  that  anything  is  due  in 
respect  of  the  security :  Harvey  v.  Municipal  Bldg.  Soc,  26  Ch.  D.  273, 
C.  A.  (distinguishing  Sparrow  v.  Farmer,  28  L.  J.  Ch.  537  ;  26  Bcav.  511 ; 
5  Jur.  N.  S.  530) ;  London  and  County  United  Bldg.  Soc.  v.  Angell,  65 
L.  J.  Q.  B.  194. 

Where  the  legal  estate  is  passed  by  a  reconveyance,  and  not  by  a  statutory 
receipt,  the  ordinary  consequences  of  such  a  mode  of  assurance  must  follow : 
Carlisle  Banking  Co.  v.  Thompson,  28  Ch.  D,  398. 

Where  a  person  paid  off  the  building  society  and  made  a  further  advance, 
without  notice  of  an  intervening  incumbrance,  the  statutory  receipt  was 
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held  to  give  him  priority  only  as  to  the  muuey  paid  to  the  society,  and  not 
as  to  the  further  advance :  Robinson  v.  Trevor,  12  Q.  B.  D.  423,  C.  A.  ; 
Sangster  v.  Cochrane,  28  Ch.  D.  298  ;  following  Pease  v.  Jackson,  3  Ch.  576  ; 
but  these  decisions  have  been  overruled  by  the  House  of  Lords  holding, 
under  6  &  7  W.  IV.  c.  32,  s.  5,  that  in  such  a  case,  as  the  statutory  receipt 
vests  the  legal  estate  in  the  person  who  pays  off  the  society,  he  is  in  the 
same  position  as  if  he  had  two  mortgages,  and  can  tack  the  one  to  the  other: 
Hoshing  v.  Smith,  13  App.  Ca.  582. 


ARBITRATION. 

Independently  of  the  arbitration  clauses  in  the  Act  of  1874,  questions  Jurisiliclion 
between  building  societies  and  their  members  in  the  relation  of  mortgagee  of  Court 
and  mortgagor  are  not  within  the  province  of  an  arbitrator  ;  and  the  juris-  apart  from 
diction  of  the  Court  in  such  cases  is  not  ousted  by  a  provision  in  the  rules  ■*"''  "'  lo'l. 
for  reference  to  arbitration  of  any  disputes  arising  between  the  society  and 
any  member  thereof :  JfuZfcerjiv.  iord,  4  App.  Ca.  182  ;  Morrisons.  Glover, 
4Exch.430;  FlemingY.  Self, SD.U.&G.  991 ;  Kay,518;  Reg.Y.Trafford, 
4  Ell.  &  Bl.  122  ;  Wurtzburg,  Building  Societies,  251  et  seq. 

The  Act  of  1874,  s.  34,  provides  that  where  the  rules  of  the  society  direct  Act  of  1874. 
disputes  to  be  referred  to  arbitration,  the  Court  (defined  by  sect.  3  as  the 
County  Court  of  the  district  in  which  the  chief  office,  or  place  of  meeting  for 
the  business  of  the  society,  is  situate)  may  enforce  the  award ;  and  upon  a 
reference  by  consent  to  the  registrar,  or  where  the  rules  direct  disputes  to 
be  referred  to  him,  his  award  is  to  have  the  effect  of  that  of  arbitrators.  By 
sect.  35,  the  Court  may  hear  and  determine  disputes — (1)  on  the  petition  of 
any  person  concerned  where  an  application  has  been  made  by  either  party 
to  the  dispute  to  the  other  for  a  reference  under  the  rules,  and  has  not  been 
complied  with  within  forty  days,  or  no  award  has  been  made  by  the  arbitra- 
tors for  twenty-one  days  ;  (2)  where  the  rules  direct  disputes  to  be  referred 
to  the  Court  or  justices.  By  sect.  36,  every  determination  by  arbitrators, 
by  the  Court,  or  by  a  registrar,  under  the  Act,  is  to  be  conclusive  and  final, 
and  they  are  respectively  empowered  to  state  a  case  for  the  opinion  of  the 
Supreme  Court ;  and  by  the  Building  Societies  Act,  1894  (57  &  58  V.  c.  47), 
s.  20,  it  is  provided  that,  notwithstanding  anything  contained  in  the  Arbitra- 
tion Act,  1889,  or  in  any  other  Act,  the  arbitrators,  registrar,  or  Court  to 
whom  a  dispute  is  referred  in  pursuance  of  the  Building  Societies  Act,  1874, 
shall  not  be  compelled  to  state  a  special  case  on  any  question  of  law,  but 
may  do  so  on  the  request  of  either  party  as  provided  in  sect.  36  of  the  Act 
of  1874. 

Where  the  rules  of  a  society  incorporated  under  this  Act  provided  that 
disputes  between  the  society  and  any  of  its  members  should  be  referred 
to  arbitration  pursuant  to  sect.  16  (9)  of  the  Act  of  1874,  and  a  mortgaging 
member,  wishing  to  sell  his  mortgaged  property,  commenced  an  action  for 
an  account  against  the  society,  it  was  held  that  the  jurisdiction  of  the 
Court  was  ousted,  and  that  the  matters  must  be  referred  :  Wright  v.  Monarch 
Investment  Soc.,  5  Ch.  D.  726  ;  see  also  Huckle  v.  Wilson,  2  C.  P.  D.  410  ; 
26  W.  R.  98  ;  Thomson  v.  Planet  Building  Soc,  15  Eq.  333  ;  Johnson  v. 
AUrincham,  49  L.  T.  568. 

And  such  rules  were  held  to  extend  to  disputes  between  the  society  and 
a  member  who  had  mortgaged  property  to  them  in  reference  to  the  mortgage 
security  or  money :  Hach  v.  London  Provident  Soc,  23  Ch.  D.  103,  C.  A. 
(explaining  Mulkern  v.  Lord,  4  App.  Ca.  182) ;  Wright  v.  Monarch  Invest- 
ment Soc,  5  Ch.  D.  726  ;  Municipal  Bldg.  Soc.  v.  Kent,  9  App.  Ca.  260 
(diss.,  Selborne,  L.  C). 

Secus,  as  to  an  impeached  sale  by  the  society  to  a  member  of  property 
mortgaged  to  it  by  other  members :  French  v.  Municipal  Bldg.  Soc,  53 
L.  J.  Ch.  743  ;  50  L.  T.  566. 

A  retired  member,  though  in  some  sense  a  creditor,  is  still  so  far  a  member 
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as  to  be  bound  by  a  rule  referring  disputes  to  arbitration :  Walker  v. 
Gmeral  Mutual  Building  Society,  36  Ch.  D.  777,  C.  A. ;  Armitage  v.  Walker, 
2  K.  &  J.  211  ;   Wright  v.  Deeley,  4  H.  &  C.  209. 

By  the  Building  Societies  Act,  1884  (47  &  48  V.  c.  41),  s.  2,  the  word 
"  disputes  "  in  the  Building  Societies  Acts,  or  in  the  rules  of  any  society 
thereunder,  shall  be  deemed  to  refer  only  to  disputes  between  the  society 
and  a  member,  or  any  representative  of  a  member  in  his  capacity  of  a 
member  of  the  society,  unless  by  the  rules  for  the  time  being  it  shall  be 
otherwise  expressly  provided,  and,  in  the  absence  of  such  express  provision, 
shall  not  apply  to  any  dispute  between  any  such  society  and  any  member 
thereof,  or  other  person  whatever,  as  to  the  construction  or  effect  of  any 
mortgage  deed,  or  any  contract  contained  in  any  document  other  than  the 
rules  of  the  society,  and  shall  not  prevent  any  society,  or  any  member 
thereof,  or  any  person  claiming  through  or  under  him,  from  obtaining  in 
the  ordinary  course  of  law  any  remedy  in  respect  of  any  such  mortgage  or 
other  contract  to  which  he  or  the  society  would  otherwise  be  by  law  en- 
titled. This  section  "  was  passed  for  the  purpose  of  giving  to  the  rules 
that  meaning  which  Lord  Selborne,  in  Municipal  Bldg.  Soc.  v.  Kent,  9 
App.  Ca.  260,  267,  said  that,  apart  from  the  question  of  authority,  he 
should  himself  put  upon  them  "  :  Western  Suburban,  Sc.  Bldg.  Soc.  v. 
Martin,  17  Q.  B.  D.  609,  613,  C.  A.  ;  and  see  Municipal  Bldg.  Soc.  v. 
Richards,  39  Ch.  D.  372,  C.  A.,  at  p.  382. 

A  claim  by  a  society  against  its  officer  for  misappropriating  and  retain- 
ing moneys  of  the  society  is  not  a  dispute  between  the  society  and  a  member 
"  in  his  capacity  of  member  "  within  the  section  :  Municipal  Bldg.  Soc.  v. 
Richards,  39  Ch.  D.  372,  C.  A. 

A  mortgage,  including  subscriptions  and  "  other  moneys,"  was  not  con- 
strued as  a  security  for  moneys  embezzled  by  a  mortgagor  as  secretary  of 
the  societv :  Bailes  v.  Sunderland  Bldg.  Soc,  1896,  W.  N.  191 ;  55  L.  T. 
508. 

Where  the  rules  of  a  society  provide  for  the  appointment  of  a  standing 
body  of  arbitrators,  the  society  may  appoint  arbitrators  after  a  dispute  has 
arisen  :  Norton  v.  Counties  Benefit  Bldg.  Soc,  [1895]  1  Q.  B.  246,  C.  A.  (not 
approving  Christie  v.  Northern  Counties  P.  Bldg.  Soc,  43  Ch.  D.  62) ;  and 
if  the  society  neglect  to  appoint,  a  member  can  apply  for  a  mandamus  to 
compel  them  to  do  so,  and  proceedings  in  an  action  by  him  against  the 
society  in  respect  of  a  dispute  falHng  within  the  rules  will  be  stayed,  as 
the  Court  has  no  power  to  decide  such  a  dispute  :  S.  C. 

The  Court  has  power  to  order  arbitrators  under  the  Building  Societies 
Act,  1874,  to  state  a  special  case  ;  sect.  36  of  that  Act  not  being  "  incon- 
sistent "  (within  sect.  24  of  the  Arbitration  Act,  1889)  with  the  exercise  of 
such  a  power  :  Se  Knight  and  Tabernacle  Bldg.  Soc,  [1891]  2  Q.  B.  (C.  A.) 
63  ;   S.  C,  [1892]  A.  C.  298. 

As  to  what  is  a  sufficient  compliance  with  the  rules  of  a  building  society  in 
reference  to  the  auditing  of  accounts,  see  Holgate  v.  Shvtt,  28  Ch.  D.  Ill, 
C.  A. 


STAMP  DUTY. 

By  the  Building  Societies  Act,  1874,  s.  41,  it  is  provided  that  documents 
required  to  be  signed,  made  or  produced,  in  pursuance  of  the  Act  or  by  the 
rules  of  the  society,  shall  be  exempt  from  stamp  duty,  but  the  exemption 
is  not  "  to  extend  to  any  mortgage."  Under  this  enactment  a  reconveyance 
by  a  building  society  to  the  mortgagor  is  exempt  from  stamp  duty,  and 
not  the  less  so  because  the  trustees,  for  the  purpose  of  the  dissolution  of 
the  society,  are  joined  as  parties :  Old  Battersea  and  District  Bldg.  Soc  v. 
Inland  Revenue  Commrs.,  [1898]  2  Q.  B.  294.  And  on  the  subject  of 
exemption  from  stamp  duty,  see  Wurtzburg,  96,  et  seq. 
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BOKEOWING   POWERS. 

Building  societies  enrolled  under  the  Acts  previous  to  the  Act  of  1874  have  Previous  to 
no  power  to  borrow  money  except  for  the  purposes  and  to  the  extent  1874. 
specially  authorized  by  a  duly  certified  rule  :  sec  Murray  v.  Scott,  9  App. 
Ca.  519  ;  The  National  Permanent,  die.  Soe.j  Exp.  Williamson,  5  Ch.  309  ; 
Moye  V.  Sparrow,  18  W.  R.  400 ;  22  L.  T.  154.  And  a  rule  purporting  to 
empower  the  directors  of  a  society  registered  under  6  &  7  Will.  IV.  c.  32,  to 
borrow  on  deposit  so  as  to  bind  its  members  personally  is  ultra  vires,  and  the 
members  advanced  or  unadvanced  are  liable  only  for  the  amounts  payable 
by  them  under  the  rules  :  Re  West  London  and  General  Permanent  Benefit 
Bldg.  Soc,  [1894]  3  Ch.  352. 

But  a  rule  authorizing  such  a  society  to  borrow  is  not  invalid  merely 
because  it  docs  not  limit  the  borrowing  power :  Murray  v.  Scott,  9  App.  Ca. 
519  ;  explaining  Laing  v.  Beed,  5  Ch.  4  ;  Hill's  Case,  Victoria,  dkc.  Soc,  9  Eq. 
605  ;  and  Be  Professional,  &c.  Soc,  6  Ch.  856  ;  but  the  power  must  not  be 
so  exercised  as  to  make  the  society  something  different  from  a  statutory 
benefit  building  society  :  S.  C.  ;  Re  Mutual  Aid  Bldg.  Soc,  30  Ch.  D.  434, 
C.  A.  A  rule  stating  that  the  society  was  established  for  the  purpose  of 
raising  by  monthly  subscriptions  and  deposits  on  loans  a  fund  to  make 
advances  to  members  was  sufficient  to  confer  a  power  to  borrow  by  re- 
ceiving deposits  on  loan :  76.  ;  but  borrowing  powers  conferred  by  an 
altered  rule  duly  certified  must  be  limited  strictly  to  the  purposes  of  the 
society  as  stated  in  the  original  rules  :  Davis's  case,  12  Eq.  516. 

The  issue  of  deposit  or  paid-up  shares  is  not  invaUd  as  being  a  disguised 
borrowing  :  Murray  v.  Scott,  9  App.  Ca.  519  ;  S.C.,  nom.  Re  Guardian  Bldg. 
Soc,  23  Ch.  D.  440,  C.  A. 

If  the  loan  is  in  excess  of  the  borrowing  powers,  and  the  society  receives  Loan  in 
no  benefit  from  it,  the  directors  personally,  and  not  the  society,  are  liable  :  excess  of 
Ghapleo  v.  Brunswick  Bldg.  Soc,  6  Q.  B.  D.  696  ;    and  see  Blackburn  Bldg.  horro-»vmg 
Soc  V.  Cunliffe,  Brooks  &  Co.,  29  Ch.  D.  902,  C.  A.  P"'^'^"^' 

But  persons  lending  money  in  excess  of  the  borrowing  powers  have,  by  Subrogation, 
an  equity  of  subrogation,  a  right  to  stand  in  the  place  of  creditors  of  the 
society  to  payment  of  whose  debts  the  money  lent  has  been  vaUdly  applied, 
and  in  this  way  obtain  payment,  the  burden  of  proof,  however,  resting  upon 
the  lenders,  and  without  the  benefit  of  the  rule  in  Clayton's  case,  1  Mer.  572  ; 
as  to  which  see  Deeley  v.  Lloyd's  Bank,  [1910]  1  Ch.  648  ;  Blackburn  Bldg. 
Soc  V.  Cunliffe,  Brooks  &  Co.,  29  Ch.  D.  902,  C.  A. ;  S.  C,  9  App.  Ca.  857  ; 
Neath  Bldg.  Soc.  v.  Luce,  43  Ch.  D.  158  ;  Owen  v.  Roberts,  57  L.  T.  81  ; 
by  the  lenders  are  not  "  subrogated  "  to  any  securities  or  priorities  of 
the  creditors  who  have  been  paid  by  means  of  their  money  :  Re  Wrexham, 
Mold  and  Connah's  Quay  Ry.  Co.,  [1899]  1  Ch.  440,  C.  A. ;  [1898]  2  Ch. 
663  ;  [1899]  1  Ch.  205  ;  and  the  right  cannot  be  extended  to  a  case  where 
the  loan  is  made  not  to  the  society,  but  at  their  instance,  to  a  third  person, 
in  order  that  the  money  may  find  its  way  to  them,  and  a  direct  loan  to  the 
society  is  purposely  avoided :  Re  Portsea  Island  Bldg.  Soc  v.  Barclay, 
[1895]  2  Ch.  298,  C.  A. ;  [1894]  3  Ch.  86, 

In  working  out  the  subrogation  the  lenders  were  held  entitled  to  have  the 
benefit  of  the  whole  amount  covered  by  securities  obtained  by  means  of  the 
money,  although  a  lesser  amount  was  in  fact  paid  by  the  society,  the  differ- 
ence being  in  the  nature  of  premium  or  commission  :  Neath  Bldg.  Soc.  v. 
Luce,  43  Ch.  D.  158. 

Where  a  rule  which  authorized  borrowing  directed  that  the  money  Lenders 
borrowed  should  be  a  first  charge  on  the  funds  and  property  of  the  society,  ranking  pari 
equitable  mortgages  of  specific  assets  were  invalid  as  interfering  with  the  passu. 
equality  which  the  rule  prescribed,  and  all  lenders  were  entitled  to  rank  ^ori 
passu  against  the  entire  assets :  Murray  v.  Scott,  9  App.  Ca.  519. 

Where  mortgages  held  by  the  society  were  deposited  ultra  vires  with  the 
bankers  as  security  for  overdrafts,  and  on  an  account  being  taken  of  pay- 
ments made  by  the  society  out  of  the  overdrafts  it  appeared  that  the  bankers 
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were  not  entitled  to  hold  the  deeds  as  security  for  any  money,  they  were 
ordered  to  deliver  up  the  deeds  to  the  liquidator  in  the  winding-up  of  the 
society,  and  repay  all  sums  received  on  behalf  of  the  society  after  the 
petition  for  liquidation :  Cunliffe,  Brooks  &  Co.  v.  Blackburn  Bldg.  Soc,  9 
App.  Ca.  857. 

The  mere  receipt  by  members  of  yearly  accounts  showing  an  overdraft  is 
not  a  ratification  of  the  ultra  vires  borrowing  of  it,  nor  will,  in  such  a  case, 
the  ratification  of  the  majority  bind  the  minority  :  Blackburn  Bldg.  Soc.  v. 
Cunliffe,  Brooks  &  Co.,  29  Ch.  D.  902,  C.  A. 
Investments        Directors  of  a  building  society  having  a  large  discretion  vested  in  them  as 
by  building      confidential  agents  may  make  investments  on  speculative  securities  (such  as 
society.  g^  second  mortgage  of  a  colliery),  which  would  be  improper  for  ordinary- 

trustees  :  Sheffield,  Sc.  Bldg.  Soc.  v.  Aizlewood,  44  Ch.  D.  412. 

A  member  who  has  given  notice  of  withdrawal  and  subsequently  accepts 
from  the  society  an  advance,  admittedly  ultra  vires,  on  his  shares  must  be 
taken  to  have  waived  his  notice,  and  can  have  no  right  to  set  ofi  the  amount 
due  from  him  against  such  improper  advance  :  Be  Counties  Conservative, 
&c.  Soc,  [1900]  2  Ch.  819. 
Act  of  1874.  By  the  Act  of  1874,  borrowing  powers  are  given  by  sect.  15,  which  pro- 
vides that  any  society  under  the  Act  may  receive  deposits  or  loans  at  in- 
terest, the  amount  so  received  being  limited — in  a  permanent  society  to 
two-thirds  of  the  amount  for  the  time  being  secured  to  the  society  by  mort- 
gages from  its  members — in  a  terminating  society  to  such  two-thirds,  or 
a  sum  not  exceeding  twelve  months'  subscriptions  on  the  shares  for  the 
time  being  in  force  ;  by  sect.  16  (2),  every  society  incorporated  under  the 
Act  is  required  to  set  forth  whether  it  intends  to  avail  itself  of  the  borroiving 
powers  contained  in  the  Act,  and,  if  so,  within  what  limits,  not  exceeding 
the  limits  prescribed  by  the  Act ;  and  by  sect.  43,  the  directors  or  committee 
of  management  of  any  society  receiving  loans  or  deposits  in  excess  of  the 
prescribed  limits  shall  be  personally  liable  for  the  amount  so  received  in 
excess.  As  to  evidence  required  under  this  section,  see  Cross  v.  Fisher, 
[1892]  1  Q.  B.  467,  C.  A. 

Under  sect.  15  of  the  Act  of  1874,  "  the  amount  for  the  time  being  secured 
to  the  society  by  mortgages  "  is  not  to  be  limited  to  the  principal,  but  covers 
all  sums  due  thereon  at  the  date  when  the  borrowing  power  is  exercised, 
whether  for  principal,  interest,  fines  or  otherwise,  and  all  instalments  not 
then  accrued  due,  but  secured  by  the  mortgages  and  outstanding  :  Neath 
Bldg.  Soc.  V.  Luce,  43  Ch.  D.  158. 

And  moneys  lent  on  mortgage  to  members,  though  not  advanced  in 
respect  of  their  shares,  ought  to  be  included ;  secus,  moneys  lent  on  mort- 
gage to  non-members,  since  the  section  refers  only  to  mortgages  "  due 
from  members,"  and  such  moneys  cannot  be  taken  as  in  reduction  of  the 
total  amount  borrowed  and  not  repaid  by  the  society :  lie  West  Biding 
Bldg.  Soc,  45  Ch.  D.  463. 

An  overdraft  with  bankers  secured  by  deposit  of  title  deeds  is  a  "  loan  " 
within  sect.  15  of  the  Act  of  1874,  for  which  directors  may  be  held  liable 
under  sect.  43  :  Leigh  v.  Wrigley,  9  Q.  B.  D.  397  ;  and  see  Cunliffe,  Brooks 
&  Co.  V.  Blackburn  Bldg.  Soc,  9  App.  Ca.  857. 

A  bond  by  a  building  society  declaring  that  "  all  the  funds,  assets,  and 
effects  of  the  society  shall  be  held  hable  for  the  repayment  "  of  the  money 
borrowed  does  not  amount  to  a  mortgage :  Andrew  v.  Swansea  Cambrian 
Bldg.  Soc,  50  L.  J.  Q.  B.  428. 

A  deposit  note  for  a  past  loan  stating  that  the  money  was  lent  on  the  date 
of  it,  and  given  in  exchange  for  promissory  notes  issued  by  the  society  before 
it  obtained  borrowing  powers,  was  held  invalid :  Exp.  Watson,  21  Q.  B.  D 
301. 

Where  money  is  deposited  by  non-members  with  a  building  society  under 
a  condition  that  if  "  the  available  balance  in  hand  "  is  insufficient  to  pay  all 
depositors  wishing  to  withdraw,  they  shall  be  paid  in  rotation  according  to 
priority  of  notice  of  withdrawal,  the  contract  (having  regard  to  the  nature  of 
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such  a  society)  must  be  taken  to  be  that  the  society  may  postpone  payment 
until  there  is  in  their  hands  money  which  can  be  readily  realized,  e.g.,  money 
invested  in  consols  or  the  like :  Brett  v.  Monarch  Investment  Bldg.  8oc. ,  [1894] 
1  Q.  B.  367,  C.  A. 

By  the  Building  Societies  Act,  1894,  s.  13,  a  society  under  the  Acts  (other  Act  of  1894. 
than  a  society  in  Scotland  or  Ireland  under  existing  rules)  is  prohibited  from 
advancing  money  on  the  security  of  any  freehold,  copyhold,  or  leasehold 
estate  which  is  subject  to  a  prior  mortgage,  unless  the  prior  mortgage  is  in 
favour  of  the  society  making  the  advance,  and  if  any  advance  is  made  in 
contravention  of  this  enactment  the  directors  of  the  society  who  authorized 
the  advance  are  made  jointly  and  severally  liable  for  any  loss  on  the 
advance  occasioned  to  the  society. 

By  sect.  14  of  the  Act  of  1894,  "  in  calculating  the  amount  for  the  time 
being  secured  to  a  society  under  the  Acts  by  mortgages  from  its  members 
for  the  purpose  of  ascertaining  the  limits  of  its  powers  to  receive  deposits 
or  loans  at  interest,  the  amount  secured  on  properties  the  payments  in 
respect  of  which  were  upwards  of  twelve  months  in  arrear  at  the  date  of 
the  society's  last  preceding  annual  account  and  statement,  and  the  amount 
secured  on  properties  of  which  the  society  had  been  twelve  months  in  pos- 
session at  the  date  of  such  account  and  statement,  shall  be  disregarded," 
but  this  section  is  not  to  afiect  the  validity  of  any  deposit  or  loan  which 
was  within  the  limit  provided  by  law  at  the  time  when  it  was  received. 

Where  a  society,  having  power  to  release  a  part  of  a  sufficient  security  but 
not  to  invest  on  second  mortgage,  exercised  the  poAver  by  postponing  the 
whole  of  their  security  in  favour  of  a  third  person,  and  thus,  to  the  knoAv- 
ledge  of  the  lenders,  bringing  about  the  same  result  as  if  the  society  had 
originally  invested  on  second  mortgage,  it  was  held  that  the  transaction 
was  ultra  vires  and  not  binding  on  the  society,  and  (per  Kay,  J.)  the  C'ourt 
could  not  impose  any  terms  on  granting  relief  to  the  society  as  against  the 
lenders  :  Portsea  Island  Bldg.  Soc.  v.  Barclay,  [1895]  2  Ch.  298,  C.  A. 

WINDING-UP   AND    DISSOLUTION. 

A  benefit  building  society  was  within  the  Winding-up  Acts,  1848  and  Before  Act 
1849  :  Be  St.  George's  Bldg.  Soc,  4  Drew.  154  ;  and,  if  not  registered  under  of  1874. 
the  industrial  and  Provident  Societies  Acts,  1852  and  1862  (15  &  16  V.  c.  31  ; 
25  &  26  V.  c.  87),  was  subject  to  the  provisions  of  the  Companies  Act,  1862, 
relating  to  winding-up :  Re  Midland  Cos.  Bldg.  Soc,  13  W.  R.  399  ;  Be 
Queen's  Bldg.  Soc,  6  Ch.  815  ;  Re  Doncaster  Bldg.  Soc,  3  Eq.  158  ;  and  see 
Buckley,  313  ;  Wurtzburg,  275  et  seq. 

By  the  Act  of  1874  it  is  provided  (sect.  32)  that  societies  under  that  Act  Act  of  1874. 
may  terminate  or  be  dissolved — 

(1)  Upon  the  happening  of  any  event  declared  by  its  rules  to  be  the 

termination  of  the  society. 

(2)  By  dissolution  in  manner  prescribed  by  its  rules. 

(3)  By  dissolution  with  the  consent  of  three-fourths  of  the  members, 

testified  by  their  signatures  to  the  instrument  of  dissolution. 

(4)  By  winding-up,  either  voluntarily  under  supervision  of  the  Court,  or 

by  the  Court,  if  the  Court  shall  so  order,  on  the  petition  of  any 

member  authorized  by  three-fourths  of  the  members  present  at  a 

general  meeting  specially  called  for  the  purpose,  or  on  the  petition 

of  any  judgment  creditor  for  not  less  than  £50,  but  not  otherwise. 

By  the  Act  of  1894  (57  &  58  V.  c.  47),  s.  7,  on  an  application  in  writing  as  Act  of  1894. 

therein  mentioned  by  one-tenth  of  the  members  of  a  building  society,  or  of 

100  members  in  the  case  of  a  society  of  more  than  1,000  members,  the 

registrar,  on  giving  two  months'  notice  to  the  society  at  its  registered  chief 

office  or  place  of  meeting,  is  empowered  to  investigate  the  affairs  of  the 

society,  and  if  on  such  investigation  it  appears  that  the  society  is  unable  to 

meet  the  claims  of  the  members,  and  that  it  would  be  for  their  benefit  that  it 

should  be  dissolved,  the  registrar  may  award  accordingly  and  direct  in  what 
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manner  the  affairs  are  to  be  wound  up,  or  may  suspend  his  award  to  enable 
the  society  to  alter  its  rules,  and  the  section  provides  for  advertisement 
of  notice  of  the  making  of  the  award  within  twenty- one  days  in  the  OazeUe 
and  locally. 

The  provisions  of  the  Companies  Acts,  1862  to  1867,  are  applicable  to 
societies  registered  under  the  Act  of  1874  :  Andrew  v.  Swansea  Cambrian 
Bldg.  8oc.,  50  L.  J.  Q.  B.  428  ;  and  by  sect.  8  of  the  Act  of  1894,  "  every 
society  under  the  Building  Societies  Acts  is  to  be  deemed  to  be  a  company 
within  the  meaning  of  the  Companies  (Winding-up)  Act,  1890." 

By  sect.  9  of  the  Act  of  1894,  where  a  society  under  the  Acts  is  being  dis- 
solved in  manner  prescribed  by  its  rules,  or  in  pursuance  of  the  consent  of 
three-fourths  of  the  members,  the  provisions  of  the  Acts  "  shall  continue  to 
apply  in  the  case  of  the  society  as  if  the  liquidators  or  other  persons  con- 
ducting the  dissolution  of  the  society,  or  the  trustees  appointed  under  the 
instrument  of  dissolution,  were  the  board  of  directors  or  committee  of 
management  of  the  society." 

As  to  the  liabihty  of  a  society  within  twenty-eight  days  from  dissolution 
to  send  to  the  registrar  a  full  account  and  balance  sheet  showing  assets, 
liabilities,  and  mode  of  distribution,  see  Act  of  1894,  sect.  11.  The  account 
must  show  the  whole  of  the  transactions  from  the  commencement  of  the 
dissolution. 

As  to  the  status  of  a  building  society  established  under  the  Act  of  1836, 

but  never  incorporated  under  any  subsequent  Act,  see  Be  Ilfracombe  Bldg. 

Soc.,  [1901]  1  Ch.  102,  sup.  p.  2055. 

Rit'hts  of  ^  contractual  right  of  withdrawing  members  to  be  paid  in  priority  or  out 

members  in  »  of  a  particular  fund  is  not  put  an  end  to  by  the  subsequent  winding-up  of 

winding-up.     the  society,  or  the  closing  of  the  fund  :   Walton  v.  Edge,  10  App.  Ca.  33  ;  Re 

Alliance  Soc,  28  Ch.  D.  559,  C.  A. ;  Brownlie  v.  Bussell,  8  App.  Ca.  235  ;  in 

which  case  a  borrowing  member  who  had  given  notice  of  withdrawal  was 

held  entitled  from  and  after  the  winding-up  to  redeem  his  security  by  paying 

to  the  liquidators  the  difference  between  his  advances  and  instalments  paid, 

allowing  for  interest,  and  to  be  relieved  of  all  further  liability :    and  see 

Tosh  V.  N.  British  Bldg.  Soc,  11  App.  Ca.  489  ;  Be  West  Biding  Bldg.  Soc, 

43  Ch.  D.  407.     Members  giving  notice  before  the  winding-up  are  thus  held 

to  be  in  the  position  of  quasi-creditors,  entitled  to  be  paid  the  amount  of 

their  shares  after  creditors,  but  in  priority  to  the  other  members  :  Murray  v. 

Scott,  9  App.  Ca.  510  ;   Walton  v.  Edge,  10  App.  Ca.  33  ;  with  interest  and 

according  to  the  respective  dates  of  their  notices  ;  Be  Middlesbrough  Bldg. 

Soc,  53  L.  T.  203  ;  58  L.  J.  Ch.  771 ;  and  whether  advanced  or  unadvanced 

not  to  be  personally  liable  in  respect  of  loans  to  the  society  beyond  the 

amounts  payable  under  the  rules  :  Be  West  London  and  General  Permanent 

Benefit  Bldg.  Soc,  [1894]  2  Ch.  352  ;  and  now,  by  sect.  10  of  the  Act  of  1894, 

it  is  provided  that  when  a  society  under  the  Acts  is  being  dissolved  or  wound 

up,  "  a  member  to  whom  an  advance  has  been  made  under  any  mortgage  or 

other  security,  or  under  the  rules  of  the  society,  shall  not  be  Hable  to  pay  the 

amount  payable  under  the  mortgage  or  other  security  or  rules,  except  at  the 

time  or  times  and  subject  to  the  conditions  therein  expressed."    This  section 

came  into  operation  immediately  after  the  passing  of  the  Act.     The  section 

applies  to  a  society  the  dissolution  of  which  was  begun  before,  but  not 

completed  until  after,  the  section  came  into  operation  :   Kemp  v.  Wright, 

[1895]  1  Ch.  121,  C.  A. 

But  after  a  winding-up  order,  and  where  there  are  outside  creditors, 
advanced  members  are  immediately  liable  to  pay  to  the  society  such  sums 
as  under  the  rules  (instalments  already  paid  being  taken  into  account)  wiU 
entitle  them  to  call  for  a  redemption  of  their  security :  London  and  Prov. 
Bldg.  Soc,  V.  Morgan  [1893]  2  Q.  B.  266. 

In  general,  notices  of  withdrawal  given  at  the  time  when  the  society  is 
known  to  be  insolvent,  though  before  a  winding-up,  wiU  give  no  priority 
over  other  shareholders :  Be  Sunderland  Bldg.  Soc,  King  v.  Bawlings, 
24  Q.  B.  D.  394 ;  Be  Ambition  Investment  Bldg.  Soc,  [18'96]  1  Ch.  89  ;  Sixth 
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West  Kent  Mutual  Bldg.  Soc.  v.  Shove,  [1899]  2  Ch.  64,  n. ;  and  sob  Ee 
Gwawa-y-Oweithyr  Soc,  [1901]  2  K.  B.  481 ;  and  as  to  the  alteration  of  rules 
with  reference  to  known  insolvency  being  incompetent,  v.  sup.  p.  2056. 

Interest  was  not  allowed  to  withdraAving  members  in  the  winding-up 
where  the  rules  only  allowed  of  interest  "  provided  the  funds  permitted  "  : 
Be  Blackburn  Bldg.  Soc,  1886,  W.  N.  22. 

On  the  decease  of  a  member  he  ceases,  ipso  facto,  to  be  a  member  and  his  Deceased 
exors   are  entitled  to  be  paid  in  priority  to  withdrawing  members :    iJe  member. 
Counties  Conservative,  cfcc.  Bldg.  Soc,  [1900]  2  Ch.  819  ;   Ee  West  London 
and  General  Bldg.  Soc,  78  L.  T.  393. 

As  to  the  distribution  of  assets  in  the  winding-up  as  between  advanced  Advanced 
and  unadvanced  members  in  the  event  of  there  being  a  surplus,  see  Be  ^nd  ""■ 
Middlesbrough,  Redcar  and  Saltburn  Bldg.  Soc,  58  L.  J.  Ch.  771 ;    Be  aiivanced 
Britannia  Bldg.  Soc,  65  L.  T.  196  ;  and  as  to  the  right  of  members  whohave  ™«™°s'^- 
given  notices  of  withdrawal  expiring  during  a  winding-up  to  be  paid  in 
priority  to  those  whose  notices  have  matured  later  or  who  have  given  no 
notice  at  all,  see  Be  Counties  Conservative,  i&c  Bldg.  Soc,  [1900]  2  Ch.  819. 
As  to  the  liability  of  advanced  members  in  a  society  not  registered  under 
the  Act  of  1874,  to  contribute  as  a  condition  of  redemption  to  ordinary  debts, 
see  Be  West  London  and  General  Bldg.  Soc,  [1894]  2  Ch.  352. 

As  to  the  rights,  in  the  case  of  a  winding-up,  of  holders  of  preference  Preference 
shares  at  a  guaranteed  rate  of  interest  who  were  not  liable  for  losses  nor  shareholders, 
participant  in  profits,  see  Be  Reliance  Bldg.  Soc,  61  L.  J.  Ch.  453 ;    66 
L.  T.  823. 

As  to  the  discretion  of  the  Court  to  refuse  to  make  a  winding-up  order  Discretion  of 
where  it  is  apparent  from  the  special  circumstances  of  the  case  that  no  ^^^^ ''°  mo-ke 
substantial  advantage  vpill  result  therefrom,  see  Be  Ilfracombe  Bldg.  Soc,  °™^'^' 
[1901]  1  Ch.  102. 

As  to  the  winding-up  of  building  societies  in  the  County  Court,  see  Re  County  Court. 
Portsea  Island  Bldg.  Soc,  [1893]  3  Ch.  205. 

An  instrument  of  dissolution  under  sect.  32  of  the  Act  of  1874  is  not  Instrument  of 
equivalent  in  operation  to  a  winding-up  order.  Upon  such  an  instrument  dissolution, 
taking  effect  advanced  members  who  have  covenanted,  in  accordance  with 
the  rules,  to  pay  by  instalments,  cannot  be  compelled  to  pay  up  the  balances 
due  forthwith  :  Kemp  v.  Wright,  [1895]  1  Ch.  121,  C.  A. ;  [1894]  2  Ch.  462. 
It  is  not  competent  for  the  members  of  a  building  society  by  an  instrument 
of  dissolution  under  the  Act  of  1874,  and  without  any  alteration  of  its  rules, 
to  vary  the  rights  of  members  under  the  rules  by  a  provision  taking  away 
the  priority  of  withdra\ving  members  over  those  who  have  given  no  notice 
of  withdrawal :  Botten  v.  City  and  Suburban  Permanent  Benefit  Bldg.  Soc, 
[1895]  2  Ch.  441  (treating  decision  of  Kekewich,  J.,  in  Kemp  v.  Wright,  sup. 
as  inconsistent  with  judgment  of  Herschell,  L.  C,  on  appeal). 

As  to  the  signatures  requisite  to  an  instrument  of  dissolution,  and  that  a 
defect  cannot  be  cured  after  registration  by  signatures  subsequently  affixed 
to  the  returned  duplicate,  see  Dennison  v.  Jeffs,  [1896]  1  Ch.  611. 

Withdrawing  members  who  have  given  notice,  but  not  been  paid,  are 
still  members  for  the  purpose  of  signing  an  instrument  of  dissolution,  though 
the  rules  provide  that  after  the  notice  they  shall  cease  to  take  part  in  the 
affairs  of  the  society :  Sibun  v.  Pearce,  44  Ch.  D.  354,  C.  A.  ;  and,  as 
members,  are  bound  by  alterations  in  the  rules  duly  made  after  notice  of 
withdrawal  given  :  Pepe  v.  City  and  Suburban  Bldg.  Soc,  [1893]  2  Ch.  311  ; 
Davis  Y.  Second  Chatham  Bldg.  Soc,  61  L.  T.  680  ;  Strohmenger  v.  Finsbury 
Permanent,  die.  Bldg.  Soc,  [1897]  2  Ch.  469  ;  Sixth  West  Kent  Bldg.  Soc  v. 
Hills,  [1899]  2  Ch.  60,  v.  sup.  p.  2056. 

As  to  the  rights  of  married  women  as  shareholders  in  building  societies  Married 
under  the  Married  Women's  Property  Acts  and  otherwise,  see  Wurtzburg,  women. 
156  et  seq. ;  Crawley,  Husb.  &  W.  215  et  seq. 
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Section  XVIII. — ^Welsh  Mortgage. 

A  Welsh  mortgage,  which  is  now  very  rare,  is  a  mortgage  in  which  there 
is  no  condition  or  covenant  for  repayment :  see  Lawley  v.  Hooper,  3  Atk. 
280 ;  the  main  incident  of  the  security  being  possession  by  the  mortgagee  of 
the  mortgaged  property  until  he  has  repaid  himself,  out  of  the  rents  and 
profits,  the  money  lent :  see  Yates  v.  Hambly,  2  Atk.  364  ;  Fenivick  v.  Beed, 
1  Mer.  125  ;  Fish  Mort.  §§  10, 11,  and  12  ;  Spence,  vol.  ii.  616,  617. 

A  security  giving  the  mortgagee  the  right  to  take  the  rents  and  profits 
until  payment  has  been  held  to  be  a  Welsh  mortgage,  notwithstanding  a 
covenant  to  pay  on  demand :  see  Teuton  v.  Curtis,  You.  610 ;  but  a  security 
with  a  similar  covenant,  and  no  express  stipulation  for  receipt  of  rents  until 
payment,  was  held  to  be  an  ordinary  mortgage  carrying  the  right  of  fore- 
closui*  :  see  Balfe  v.  Lord,  2  D.  &  War.  480. 

For  form  of  order  applicable  to  a  Welsh  mortgage,  see  Yates  v.  Hambly, 
1741,  B.  334  ;  2  Atk.  360 ;  Douglas  v.  Ovlverwell,  1862,  A.  743  ;  4  D.  F.  &  J, 
20,  28,  where  the  instrument,  which  was  in  form  an  absolute  conveyance, 
was  treated  as  a  security  in  the  nature  of  a  Welsh  mortgage,  and  the 
balance  coming  due  from  Deft,  the  mortgagee,  on  the  account  of  rents  and 
profits  received,  was  ordered  to  be  appHed  in  discharge  of  the  interest  on  the 
money  secured,  and  then  in  sinking  the  principal  money  ;  "  and  if  the  same 
shall  break  in  on  the  principal,  then  rests  are  to  be  made  from  time  to  time 
and  such  interest  only  calculated  on  the  residue  :  "  see  Form  1,  sup.  p.  1885. 

In  an  ordinary  Welsh  mortgage  the  mortgagee  cannot  foreclose  or  bring 
an  action  for  the  mortgage  debt,  but  the  mortgagor  might,  at  any  time 
within  twenty  years  after  satisfaction,  claim  to  redeem :  Lonquet  v.  Scawen, 
1  Vez.  406  ;  Howel  v.  Price,  Free.  Ch.  477  ;  1  P.  Wms.  291 ;  Yates  v. 
Hambly,  sup.  ;  and  since  3  &  4  W.  IV.  c.  27,  time  will  not,  it  has  been  pre- 
sumed, commence  to  run  against  the  mortgagor  until  the  mortgage  debt 
has  been  fully  satisfied :  see  Fish.  Mort.  §§  10  and  1405. 
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CHAPTER  XLVIII. 

SURETYSHIP. 


Section  I. — Indemnity  and  Contribution. 

1.  Contribution  between  Co-Sureties  and  Principal,  in  Suit  by 

Surety. 

Order  that  the  following  account  be  taken  ;  that  is  to  say :  1. 
An  account  of  aU  sums  of  money  paid  by  the  testator  A.  {surety) 
and  the  Pits,  his  exors,  or  either  of  them,  agreeably  to  the  undertaking 
dated  &c.  in  the  pleadings  mentioned ;  And  it  is  ordered  that 
interest  be  computed  on  such  sums  of  money,  at  the  rate  of  4  p.  c. 
per  arm.,  from  the  times  the  several  payments  were  made  ;  Tax  the 
Pits'  costs  of  this  action ;  And  it  is  ordered  that  the  Deft  B.  {co- 
surety), do  within  &c.,  pay  to  the  Pits  {names)  one  moiety  of  what 
shall  be  certified  to  be  due  for  principal  and  interest  as  aforesaid, 
together  with  their  costs  of  this  action  when  taxed  ;  And  it  is  ordered 
that  the  Deft  C.  {principal  debtor,  on  whose  default  A.  had  been  com- 
pelled to  pay),  do  within  &c.,  pay  to  the  Pits  the  other  moiety  of 
what  shall  be  certified  to  be  due  for  principal  and  interest  as  afore- 
said, and  also  pay  to  the  Deft  B.  the  principal  and  iuterest  before 
directed  to  be  paid  by  him  to  the  Pits,  together  with  the  costs  of 
the  said  Deft  B.,  to  be  taxed  &c.,  and  also  the  costs  which  he  shall 
pay  to  the  Pits  under  the  direction  before  given. — Liberty  to  apply. 
—Lawson  v.  Wright,  M.  E.,  14  Nov.  1786,  B.  51 ;   1  Cox,  275. 

2.  Account  of  Payments  by  Surety,  and  Inquiry  as  to  Contribution 
by  Co-Sureties. 

Order  that  the  following  &c. :  1.  An  account  of  all  and  every 
sum  and  sums  of  money  which  hath  or  have  been  paid  by  the  Pit, 
as  one  of  the  sureties  of  the  Deft  G.,  as  collector  of  the  several  taxes 
for  the  parish  of  &c.,  as  in  the  pleadings  mentioned  ;  2.  An  inquiry, 
whether  the  Deft  J.,  another  of  such  sureties,  is  in  such  pecuniary 
circumstances  that  he  can  contribute  towards  the  payment  of  the 
sums,  if  any,  which  have  been  paid  by,  or  may  be  payable  by,  the 
sureties  of  the  said  Deft  G.,  or  any  of  them  ;  But  the  said  inquiry  is 
to  be  without  prejudice  to  any  question  between  the  Pit  and  the 
Deft  J.,  or  between  the  said  Deft  and  all  or  any  of  his  co-Defts  ; 
And  the  Defts  S.  and  P.  not  desiring  any  inquiry  whether  the  Deft 
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]?.  call  contriiDute  towards  the  payment  of  the  said  sums,  this  Court 
doth  not  think  fit  to  direct  such  inquiry. — Adjourn  &c. — Hitohman 
V.  Stewart,  V.-C.  K.,  22  Feb.  1854,  A.  748. 

3.  Surety  declared  entitled  to  Dividends  from  Principal  Debtor's 

Estate. 

[Pit  was  surety  to  the  extent  of  ££000,  for  advances  to  S.  by  the  Bank. — 
S.  died. — ^The  Bank  proved  under  an  admon  decree  for  the  whole  debt,  and 
received  dividends. — Pit  when  sued  at  la  w  paid  the  £5000,  and,  not  knowing 
of  the  dividends  received,  did  not  plead  set-off.] 

Declare  that  the  Pit  T.  is  entitled  to  stand  in  the  place  of  the  L. 
and  C.  Banking  Co.,  as  regards  the  proof  made  by  them  against  the 
estate  of  S.,  in  the  suit  of  G.  v.  S.  in  the  pleadings  mentioned,  to  the 
extent  of  £5000;  and  adjudge  the  same  accordingly;  And  Order 
that  M.  {the  public  officer)  do  pay  to  the  Pit  T.  any  dividends  received 
by  the  said  Banking  Co.  in  respect  of  the  said  sum  of  £5000  under 
such  proof,  together  with  interest  thereon  at  the  rate  of  £4  p.  c.  per 
ann.  from  the  —  day  of  —  to  the  time  of  payment,  and  any  future 
dividends  to  be  received  by  the  said  Banking  Co.  in  respect  thereof. 
■ — Deft  to  pay  Pit's  costs  of  suit. — Liberty  to  apply. — Thornton  v. 
McKewan,  V.-C.  W.,  11  Nov.  1861,  B.  2102  ;  1 H.  &  M.  525  ;  Goodwin 
V.  Gray,  M.  R.,  27  Jan.  1874,  A.  1005  ;  22  W.  R.  312. 

4.  The  like — Declaration  as  to  several  Sureties. 

Declare  that  the  Pits  are  respectively  absolutely  entitled  to  so 
much  of  the  dividends  received,  and  hereafter  to  be  received,  by  the 
Defts  in  respect  of  the  debt  of  £657  for  which  the  Defts  have  proved 
against  the  estate  of  H.,  the  bankrupt,  as  bears  the  same  proportion 
to  the  total  amount  of  such  dividends  as  the  sum  of  £250,  which 
each  of  the  Pits  have  paid  to  the  Defts  in  pursuance  of  the  Pits' 
guarantees,  bears  to  the  total  amount  of  the  said  debt. — Hobson  v. 
Bass,  L.  C,  19  July,  1871,  A.  2103 ;   6  Ch.  792. 

5.  Contribution  between  co-Directors  in  respect  of  the  Liability  on 
Shares  which,  pursuant  to  a  Resolution  ultra  vires,  had  been 
purchased  and  transferred  into  the  Name  of  the  Plaintiff,  one 
of  the  Directors,  in  Trust  for  the  Company. 

Order  that  the  Pit  do  pay  to  the  Deft  L.  {appointed  to  represent  R., 
deceased)  his  costs  of  this  action,  excluding  therefrom  the  costs  of 
his  appearance  at  the  hearing  ;  and  the  Pit  is  to  be  at  liberty  to  add 
what  he  shall  so  pay  to  his  own  costs. — Declare  that  the  Pit  and  the 
Defts  M.,  F.,  C,  S.,  and  K.  became  jointly  and  severally  liable  to 
contribute  to  and  make  good  the  calls  paid,  and  all  further  calls, 
if  any,  to  be  paid  by  the  Pit  on  the  250  shares  transferred  to  him 
and  the  Deft  L.,  as  in  the  pleadings  mentioned  ;  and  that  the  Defts 
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M.,  F.,  C,  and  S.,  and  the  Deft  L.,  as  such  representative  as  afore- 
said, and  the  Deft  B.,  as  the  trustee  in  liquidation  of  the  Deft  K., 
and  out  of  his  estate,  ought  respectively  to  rejjay  to  the  Pit  the 
respective  shares  of  the  Defts  M.,  F.,  C,  S.,  R.,  and  K.,  of  all  such 
calls  ;   and  as  to  the  calls  already  paid,  with  interest  on  such  shares 
respectively  at  the  rate  of  £4  p.  c.  per  ann.  from  the  respective  dates 
of  the  payment  of  such  calls  by  the  Pit  until  the  date  of  this  judg- 
ment ;    And  it  appearing  by  the  affidavit  of  &c.  that  the  Pit  has 
already  paid  in  cash,  or  been  allowed  on  account  by  the  liquidators, 
the  sum  of  £2312  in  respect  of  the  said  calls,  in  the  following  sums, 
on  the  following  dates,  &c. ;    It  is  ordered  that  each  of  the  Defts 
M.,  F.,  C,  and  S.  do  pay  to  the  Pit  A.,  within  ten  days  from  the 
service  of  this  judgment,  the  sum  of  £— ,  being  his  one-seventh  share 
of  the  aggregate  amount  of  the  several  principal  sums  paid  by  the 
Pit,  together  with  £ —  (being,  as  appears  by  the  said  affidavit,  the 
aggregate  amount  of  interest  at  £4  p.  c.  per  ann.,  less  income  tax 
on  the  principal  sums,  to  the  date  of  this  judgment),  and  further 
interest  at  the  same  rate  until  payment  thereof  ;   And  the  Pit  is  to 
be  at  liberty  to  prove  under  the  liquidation  of  the  Deft  K.  for  the 
like  sum  of  £ — ,  being  his  one-seventh  share  of  the  said  principal 
sums,  and  for  the  sum  of  £ — ,  being,  as  appears  by  the  said  affidavit, 
the  aggregate  amount  of  interest  at  4  p.  c.  per  ann.,  less  income  tax 
on  his  one-seventh  share  of  the  said  principal  sums  of  £ —  respectively, 
from  the  respective  dates  of  payment  of  the  said  principal  sums 
respectively  to  the  1st  Oct.,  1873,  being  the  date  of  the  appointment 
of  the  Deft  B.,  as  trustee  of  Deft  K.'s  liquidation  ;  And  it  is  ordered 
that  the  Defts  M.,  F.,  C,  and  S.,  and  the  Deft  B.,  do  pay  to  the  Pit 
his  costs  of  this  action,  including  therein  such  costs  as  he  shall  have 
paid  to  the  Deft  L.,  such  costs  to  be  taxed  &c. — Liberty  to  the  Pit 
to  apply  in  Chambers  as  to  the  payment  of  such  portion  of  the  said 
sums  of  £ — ,  for  which  the  Pit  is  to  be  allowed  to  prove  under  the 
liquidation,  as  he  may  be  unable  to  recover  thereunder,  and  as  to  the 
payment  of  any  subsequent  interest  in  respect  of  the  one-seventh 
share  of  the  Deft  K.— And  liberty  to  the  Pit,  in  case  of  his  failing 
to  recover  from  any  of  the  other  Defts  the  sums  hereinbefore  ordered 
to  be  paid  by  them  respectively  for  principal  and  interest  as  afore- 
said, to  apply  in  Chambers  as  he  may  be  advised,  to  obtain  contribu- 
tion towards  the  payment  of  such  sums  by  the  other  Defts,  and  pay- 
ment to  him  of  such  contributions,  and  generally  to  a^Tply. —Ashhurst 
V.  Mason,  V.-C.  B.,  12  June,  1875,  A.  921 ;  20  Eq.  225  ;  23  W.  R.  506. 

6.  Contribution — Plaintiffs  (Sureties)  entitled  to  participate  in 
Benefit  oj  Security  given  by  Principal  to  Co-sureties — Validity 
of  Security  disputed — Costs — Set-off. 

Declare  that  the  assignment  dated  &c.  {security  given  to   co- 
sureties) is  a  good  and  valid  security  upon  all  the  property  comprised 
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therein  for  the  following  sums,  and  in  the  following  order,  that  is 
to  say — (1.)  The  expenses  in  the  said  assignment  referred  to  as 
payable  in  the  first  place  out  of  the  proceeds  of  sale  therein  mentioned. 
(2.)  The  sum  of  £400.    (3.)  Such  further  sums  as  may  be  required 
to  make  good  to  the  Defts  D.  and  G.  [co-sureties  with  plaintiffs)  the 
total  sums  of  £200  paid  by  each  of  them  in  respect  of  their  liability 
under  the  promissory  note  for  £800  in  the  pleadings  mentioned ; 
and  the  Pits  by  their  counsel  having  elected  to  confine  their  claim 
to  that  sum,  Declare  that  the  first  net  moneys  (after  payment  of 
the  said  expenses)  already  received  or  to  be  received  by  the  Defts 
D.  and  G.  under  the  said  assignment  up  to  the  sum  of  £400  ought  to 
be  apportioned  between  the  Pits  and  the  Defts  D.  and  G.  in  equal 
shares  ;  And  Order  that  the  Pits  be  at  liberty  to  apply  in  Chambers 
for  an  order  against  the  Defts  D.  and  G.  to  account  for  and  pay  to 
the  Pits  the  shares  of  the  net  moneys  up  to  £400,  to  which  they  are 
entitled  under  the  preceding  declaration ;   and  coimsel  for  the  Deft 
S.  {trustee  in  hanhrwptcy  of  the  principal  debtor)  requesting  it;  It  is 
ordered  that  the  following  &c. :    1.  An  inquiry  whether  any  part  of 
£604  7s.  6d.  admitted  by  the  Defts  D.  and  G.  to  have  been  realized 
by  them  by  the  sale  of  furniture  and  effects  at  B.  House,  is  attributable 
to  furniture  and  effects  not  comprised  in  the  said  assignment ;   and 
any  party  interested  is  to  be  at  liberty  to  apply  in  Chambers  with 
respect  to  the  amount  (if  any)  which  shall  be  found  to  be  so  attribut- 
able, and  as  to  the  costs  of  such  inquiry  ;  And  it  is  ordered  that  the 
Deft  J.  S.  do  pay  to  the  Pits  and  to  the  Defts  D.  and  G.  respectively 
their  costs  of  the  issues  raised  by  the  Deft  J.  S.  as  to  the  validity  of 
the  said  assignment,  including  in  such  costs  of  the  Defts  D.  and  G. 
their  costs  reserved  by  the  order  dated  &c.,  and  also  the  costs  directed 
to  be  paid  by  them  in  pursuance  of  such  order  to  the  Pits,  all  such 
costs  to  be  taxed  by  the  Taxing  Master  ;   And  it  is  ordered  that  the 
Defts  D.  and  G.  do  pay  to  the  Pits  so  much  of  their  costs  of  this 
action,  to  be  taxed  by  the  Taxing  Master,  as  are  not  payable  by  the 
Deft  J.  S.,  except  the  Pits'  costs  reserved  by  the  order  dated  &c., 
which  excepted  costs  the  Pits  are  to  bear  ;  And  it  is  ordered  that  the 
Pits  do  pay  to  the  Defts  D.  and  G.  their  costs,  to  be  taxed  by  the 
Taxing  Master,  reserved  by  the  last-mentioned  order ;  And  it  is 
ordered  that  such  last-mentioned  costs  be  set  off  against  the  costs 
ordered  to  be  paid  by  the  Defts  D.  and  G.  to  the  Pits. — Liberty  to 
apply.— See?  v.  Dixon,  Fry,  J.,  29  March,  1881,  B.  867  ;   17  Ch.  D. 
825. 

7.  Mutual  Marine  Insurance — Contribution. 

Declare  that  the  Pit  H.  is  entitled  to  be  paid  £600,  the  amount 
of  his  insuxance  as  for  a  total  loss,  subject  to  the  deduction  of  £15 
p.  c.  to  be  made  in  respect  of  the  cargo  exceeding  the  amount  specified 
in  the  rules  of  the  C.  Insurance  Association  in  that  behalf :    And 
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Order  that  the  Defts  B.  &o.  {directors),  do  within  ten  days  after 
service  of  this  judgment,  make  an  order  upon  the  Deft  X.,  the 
secretary  of  the  said  association,  for  the  payment  of  the  sum  of 
£510,  together  with  interest  thereon  at  the  rate  of  4  p.  c.  per  ann. 
from  the  date  of  this  judgment  to  the  day  of  payment ;  And  it  is 
ordered  that  the  Deft  X.,  do  within  ten  days  after  he  shall  have 
received  the  said  order  from  the  said  Defts  B.  &c.,  draw  upon  the 
members  of  the  said  association  for  the  said  sum  of  £510  and  interest, 
pursuant  to  the  said  order,  according  to  the  rules  of  the  said  associa- 
tion.— Defts  B.  &c.  to  pay  Pit's  costs. — Declare  that  the  said  Defts 
are  entitled  to  be  indemnified  in  respect  of  the  said  costs,  and  also  in 
respect  of  their  own  costs  of  this  action,  pursuant  to  the  rules  of  the 
said  association. — Liberty  to  apply. — Harvey  v.  Beckwith,  V.-C.  W., 
2  May,  1864,  A.  919  ;   2  H.  &  M.  429  ;   12  W.  R.  819,  896. 

8.  Liability  to  "  Lloyds  "  on  Letter  of  Guarantee. 

Declare  that  according  to  the  true  construction  of  the  letter  of 
guarantee,  dated  &c.,  given  by  A.  B.,  deceased,  ia  favour  of  his  son, 
the  Deft  C.  D.,  upon  his  being  a  candidate  for  admission  to  "  Lloyds," 
the  estate  of  the  said  A.  B.  is  liable  to  satisfy  all  engagements  incurred 
by  the  Deft  C.  D.  as  an  underwriting  member  of  "  Lloyds  "  down  to 
the  —  day  of  &c.,  the  date  of  his  suspension  of  payment,  whether 
such  engagements  were  incurred  to  or  with  members  or  subscribers 
of  "  Lloyds  "  or  any  other  persons,  or  whether  in  the  lifetime  of  the 
said  A.  B.  or  after  his  death ;  And  Order  that  the  following  &c. : 
1.  An  inquiry  what  was  the  nature  of  any  engagements  in- 
curred by  the  Deft  C.  D.  subsequent  to  the  —  day  &c.,  as  an 
underwriting  member  of  "  Lloyds  "  with  members  or  subscribers 
to  "  Lloyds  "  or  any  other  person  down  to  the  —  day  &c.,  upon 
which  any  money  is  now  due,  and  the  amounts  now  due,  and  to  whom, 
in  respect  of  such  engagements. — Costs. — Adjourn  further  considera- 
tion.—" Lloijds  "  v.  Harper,  Fry,  J.,  31  Jan.  1880,  B.  385  ;  16  Ch.  D. 
290. 


9.  Leave  to  give  Notice  of  Claim  to  he  indemnified  by  a  Third  Party 

—0.  XVI,  48. 

Oeder  that  the  Deft  H.  be  at  liberty  to  issue  a  notice  claiming 
to  be  indemnified  by  T.  of  &c.,  pursuant  to  0.  xvi,  48,  of  the  Rules 
of  the  Supreme  Court. — Fothergill  v.  Hankey,  V.-C.  M.,  at  Chambers, 
17  Dec.  1877,  A.  2133. 

Though  the  application  is  ex  parte  as  regards  strangers,  the  Pit  must  have 
notice :   Wye  Valley  By.  Co.  v.  Hawes,  16  Ch.  D.  489,  C.  A. 
As  to  third  party  procedure,  see  Vol.  I.  pp.  20,  21  ;  Dan.  230  et  seq. 
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10.  Liability  to  Indemnify — Third  Party— Question  tried  imme- 
diately after  Trial — 0.  xvi,  52. 

This  action  and  tlie  question  of  the  liability  of  the  said  A.  B.  to 
indemnify  the  Deft,  which  by  an  order  dated  &c.,  was  ordered  to 
be  tried  at  the  trial  of  this  action,  but  subsequent  thereto,  coming 
on  for  trial  &c.,  This  Court  doth  order  that  the  Pits  do  recover  against 
the  Deft  £ —  agreed  damages  for  breach  of  the  agreement  dated  &c., 
and  their  costs  to  be  taxed  &c. ;  And  as  to  the  question  of  indemnity. 
This  Court  doth  declare  that  the  Deft  is  entitled  to  be  indemnified 
by  the  said  A.  B.  against  all  amounts  payable  by  him  under  this 
judgment ;  And  it  is  ordered  that  the  Deft  do  recover  against  the 
said  A.  B.  any  amounts  so  paid  by  him,  and  his  own  costs  of  this 
action  and  of  the  third  party  proceedings  to  be  taxed  &c.,  those  of 
the  action  as  between  solr  and  client,  but  having  regard  to  the  fact 
that  they  are  payable  by  the  third  party. — Trafalgar  Co.,  Li.  v. 
Francis,  Eomer,  J.,  25  June,  1892,  B.  758. 

A  motion  to  vary  the  minutes  of  this  order  as  regards  solr  and  client  ccels 
given  against  the  third  party  was  refused  ;  but  see  post,  p.  2075. 

11.  Persons  served  with  Notice  of  Claim  to  Contribution  having 
entered  an  Appearance,  Leave  given  to  Defend  —  0.  xvi, 
49,  53. 

Upon  the  application  of  &o.,  and  upon  hearing  the  solrs  for  A.,  and 
also  for  B.  &c.,  who  have  been  duly  served  with  notice  under  0.  xvi, 
48,  of  the  E.  S.  C,  and  have  entered  an  appearance  under  r.  49  of 
the  same  Order  ;  Order  that  the  said  B.  &c.  be  at  liberty  to  appear 
by  counsel,  and  defend  this  action  as  they  may  be  advised,  as  regards 
the  question  of  their  alleged  authority  or  agency,  but  upon  no  other 
question  ;  And  it  is  ordered  that  the  said  B.  &c.,  be  bound  by  the 
decision  of  the  Court  upon  such  question. — Reserve  the  question  of 
costs  to  be  paid  to  or  by  B.  &c.  to  be  dealt  with  at  the  trial. — B.  &c. 
to  be  at  liberty  to  deliver  a  defence  within  ten  days  from  the  date 
of  this  order. — Burhs  v.  Myddleton,  V.-C.  H.,  at  Chambers,  9  July, 
1877,  A.  1776. 

12.  Declaration  of  Right  to  Indemnity  and  Contribution. 

Declare  that  the  Pit  is  entitled  to  contribution  from  the  Deft 
T.  G.  in  respect  of  one  moiety  of  the  principal  debt,  interest,  and 
costs  allowed  to  Messrs.  B.  B,  &  Co.  in  the  action  of  Re  W.,  W.  v.  W. 
— And  Declare  that  upon  the  Pit  paying  a  moiety  of  the  said  principal 
debt,  interest,  and  costs  the  Deft  T.  G.  will  be  bound  subject  as 
heremafter  mentioned  to  indemnify  her  against  any  further  payment 
or  liability  in  respect  of  the  said  principal  debt,  interest,  and  costs  ; 
And  Order  that  the  Deft  T.  G.  by  payment  to  the  Pit  or  to  the  said 
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Messrs.  B.  B.  &  Co.  or  otherwise  do  exonerate  the  Pit  from  liability 
beyond  the  extent  of  her  own  moiety  of  the  said  principal  debt, 
interest,  and  costs. — Liberty  for  the  Pit  to  apply  in  Chambers  in 
reference  thereto. — ^And  it  is  ordered  that  the  Deft  T.  G.  do  con- 
tribute half  the  costs  incurred  by  the  Pit  in  resisting  and  reducing 
the  said  claim  to  be  taxed  ;  And  it  appearing  by  &c.  that  a  sum  of 
£300  should  have  been  recovered  towards  the  said  principal  debt  in 
the  scheme  of  arrangement  of  the  affairs  of  the  Deft  I.  P.  under  the 
receiving  order  dated  &c. ;  Declare  that  the  Pit  and  the  Deft  T.  G. 
do  each  bear  one  half  of  such  loss  of  £200,  and  that  the  indemnity  to 
be  given  by  the  said  Deft  T.  G.  be  reduced  accordingly  by  the  sum 
of  £100,  Deft  T.  G.  to  pay  Pit's  costs  of  action  to  be  taxed. — Wolmers- 
hausen  v.  GulUch,  Wright,  J.,  1  May,  1893,  B.  648 ;  [1893]  2  Ch. 
514. 


13.  Three  Sureties  to  prove  for  Whole,  each  to  receive  one  Share  only. 

Declare  that  the  Pits  M.  A.  M.  and  I.  W.  I.,  as  the  assigns  of 
S.  C.  H.  and  F.  I.,  are  entitled  to  prove  as  creditors  under  the  pro- 
visions of  the  above-mentioned  deed  {of  arrangement  with  creditors)  for 
£1753  but  no  one  of  the  Pits  is  to  receive  dividends  beyond  6s.  8d. 
in  the  £. — See  Re  Parker,  Morgan  v.  Hill,  Kekewich,  J.,  16  June, 
1894,  B.  719  ;  S.  C,  C.  A.,  2  Aug.  1894,  B.  1009  ;  [1894]  3  Ch. 
400,  C.  A. 


14.  Surety  discharged  by  Loss  of  Collateral  Security  through 
Creditor's  Negligence. 

"  Declare  that  the  Pit,  as  administratrix  of  her  late  husband  S., 
in  the  pleadings  named,  is  entitled  to  the  benefit  of  the  trusts  declared 
by  the  indenture  of  mortgage  dated  &c.,  in  the  pleadings  mentioned  ; 
And  it  appearing  that  by  the  neglect  of  the  Defts  F.  (mortgagee  and 
bond  creditor)  and  H.  (his  assignee)  to  give  proper  notice  of  the  said 
indenture  of  mortgage  to  the  trustees  or  trustee  of  the  therein  recited 
indenture  of  settlement  dated  &c.,  made  on  the  marriage  of  the 
Defts  J.  and  wife,  the  security  by  the  said  indenture  of  mortgage 
created  on  the  life  estate  of  the  said  J.  and  wife  has  been  lost. — 
Declare  that  to  the  extent  of  the  value  of  the  said  security,  the  Pit, 
and  the  estate  of  her  said  husband  S.,  are  discharged  from  the  bond 
in  the  pleadings  mentioned  ;  And  Order  that  the  following  &c.  : 
1.  An  inquiry  what  was  the  value  of  the  said  security  and  what  loss, 
has  been  occasioned  to  the  estate  of  the  said  S.  by  the  loss  of  the 
said  security." — (Injunction  staying  execution  on  judgment  con- 
tinued.)— Defts  F.  and  H.  to  pay  Pit's  costs  of  action  up  to  the 
hearing. — Adjourn  &c. — Strange  v.  FooJcs,  V.-C.  S.,  20  July,  1863, 
B.  1937  ;  11  W.  E.  983. 
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15.  Discharge  of  Surety  on  the  usual  Bond  by  a  Railway  Company 
under  the  Parliamentary  Deposits  Act,  hy  the  subsequent 
passing  of  an  Act  making  Deviations,  abandoning  Part  of  the 
Undertaking,  and  authorizing  an  Increase  of  Capital. 

"  Declare  that  by  virtue  of  the  Act  of,  &c.  (Deviation  Act),  A. 
(the  surety)  was  without  his  consent  placed  in  a  position  he  had  not 
contracted  for,  and  was  thereby  discharged  from  his  position  as 
surety "  ;  And  Declare  that  the  said  requisition  is  sufficiently 
answered. — Re  Finch  and  Juke's  Agreement,  V.-C.  H.,  31  July,  1877, 
A.  1522;  1877,  W.  N.  211. 

The  order  in  this  case  was  made  upon  a  summons  under  the  Vendor 
and  Purchaser  Act,  1874,  raising  the  question  whether  a  surety  (through 
whom  the  vendor  claimed)  on  the  usual  bond  given  by  a  railway  co. 
under  the  Parliamentary  Deposits  Act,  was  discharged  by  a  subsequent 
Act  obtained  by  the  co.,  so  that  the  bond,  as  was  alleged  by  the  vendor  in 
his  answer  to  the  purchaser's  requisitions,  and  decided  by  the  Court,  did 
not  affect  the  surety's  estate. 

16.  Covenant  rescinded  as  against  a  Surety  on  Non-execution  by 

Co-surety. 

"  Declare  that  the  Pit  is  (in  equity)  discharged  from  all  liability 
under  the  indenture  in  the  pleadings  mentioned,  dated  &c.,  the  said 
indenture  not  having  been  executed  by  B.,  who  is  named  as  one  of  the 
sureties  therein  ;  And  it  is  ordered  that  such  indenture  be,  so  far 
as  the  Pit  is  concerned,  set  aside  (and  cancelled)." — Injunction 
against  {further  proceeding  in  an  action  in  the  {King's)  Bench  Division 
and'  against)  commencing  any  action  against  the  Pit  upon  the  said 
indenture. — Defts  to  pay  Pit's  costs  of  action. — Liberty  to  apply. 
—Evans  v.  Bremridge,  V.-C.  W.,  11  Dec.  1855,  A.  260 ;  2  K.  &  J. 
174,  as  varied  on  appeal,  L.  JJ.,  23  Feb.  1856,  A.  599  ;  8  D.  M.  &  G. 
100. 

It  appears  that  the  words  "  and  cancelled  "  should  have  been  omitted  : 
8.  C,  4  W.  R.  350,  351. 

Since  the  commencement  of  the  Jud.  Acts,  an  injunction  cannot  be 
awarded  to  restrain  proceedings  at  any  time  pending  in  the  High  Court  of 
Justice  or  before  the  Court  of  Appeal :  36  &  37  V.  c.  66,  s.  24  (5) ;  but  an 
injunction  may  still  be  awarded  to  restrain  the  commencement  of  pro- 
ceedings :  Ld.  Londonderry  v.  Netherlands  Steamboat  Co.,  M.  R.,  8  July, 
1878,  B.  1918. 

NOTES. 
INDEMNITY. 

Surety's  right  A  surety  who  has  been  compelled  to  pay  the  debt  may  sue  the  principal 
against  prin-  debtor  for  repayment,  and  the  co-sureties  for  contribution  :  Lawson  v. 
cipaland  Wright,  1  Cox,  275,  Form  1,  sup.  p.  2067  ;  Hitchman  v.  Stewart,  3  Drew, 

co-sureties.      291,  Form  2,  sup.  p.  2067  ;  and  on  paying  off  the  creditor  and  giving 

an  indemnity  for  costs,  may  sue  the  principal  in  the  creditor's  name  : 

Swire  v.  Redman,  1  Q.  B.  D.  536,  541. 
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When  money  is  actually  due  on  the  contract,  and  the  surety  admits 
liability,  he  may  compel  the  principal  to  discharge  it :  Padwich  v.  Stanley, 
9  Ha.  627  ;  "it  being  unreasonable  that  a  man  should  have  such  a  cloud 
hanging  over  him,"  per  L.  K.  North,  Ranelaugh  v.  Hayes,  1  Vern.  190  ; 
Mitf.  PL  171, 172  ;  and  it  is  not  necessary  to  show  that  the  creditor  refuses 
to  sue  :  Mathews  v.  Saurin,  31  L.  R.  Ir.  181  ;  Ascherson  v.  Tredegar,  [1909] 
2  Ch.  401,  disapproving  Padwiclc  v.  Stanley,  ubi  sup. ;  and  a  surety  having 
a  bond  of  indemnity,  although  he  had  not  actually  paid  anything,  might 
file  a  bill  in  his  own  name  aloae  against  the  exors  of  his  obligor  for  admon, 
payment  of  the  debt,  and  indemnity :  see  Wooldridge  v.  Norris,  6  Eq.  410. 

In  Ranelaugh  v.  Hayes,  sup.,  the  decree  seems  to  have  declared  the  right 
to  indemnity  on  the  Deft's  covenant,  with  liberty  to  the  Pit  to  apply  lotics 
quoties  if  any  breach  of  the  covenant  should  happen. 

But  in  Lloyd  v.  Dimmach,  7  Ch.  D.  398,  where  the  indemnity  was  givoii 
in  respect  of  breaches  of  covenant  in  a  lease  for  a  long  term,  the  Court 
decUned  to  give  liberty  to  apply  from  time  to  time  as  breaches  of  the  in- 
demnity might  occur.    For  the  decree,  see  7  Oh.  D.  p.  402,  1878,  B.  337. 

If  the  surety  compounds  with  the  creditor  for  less  than  the  full  amount, 
he  can  only  claim  as  against  the  principal  the  amount  actually  paid  :  B. 
V.  Norris,  2  My.  &  C.  361,  375  ;  and  expenses  properly  incurred  in  the 
matter,  e.g.,  of  the  writ  only,  where  after  being  served  he  has  allowed  the 
proceedings  to  run  on  to  execution  :  Pierce  v.  Williams,  23  L.  J.  Ex.  322  ; 
and  see  Knight  v.  Hughes,  3  Car.  &  P.  467. 

If  a  decree  be  made  against  principal  and  sureties,  leave  will  be  given  to 
the  sureties  to  prosecute  the  decree  against  the  principal  to  reimburse  them 
what  they  shall  have  paid,  and  against  each  other  to  recover  a  proportion  - 
able  contribution  :  Oreerside  v.  Benson,  3  Atk.  253,  n. ;  Walker  v.  Preswick, 
2  Vez.  622  ;  Belt's  Supp.  [427,  428]. 

A  surety  who  is  being  sued  by  the  creditor  may  plead  a  set-off  due  from 
the  creditor  to  the  principal  debtor  arising  out  of  the  transaction  on  which 
the  liability  arises  :  Bechervaise  v.  Lewis,  L.  R.  7  C.  P.  372. 

A  surety's  right  to  indemnity  was  not  lost  by  his  joining  as  creditor  in  a 
composition  deed,  whereby  the  principal's  creditors  agreed  to  accept  15«. 
in  the  pound,  but  the  suretyship  creditor  expressly  reserved  all  collateral 
securities  for  his  debt,  and  afterwards  received  the  balance  from  the  surety  : 
Close  V.  C,  4  D.  M.  &  G.  176  ;  nor  is  a  surety's  general  right  against  all 
property  of  the  principal  lost  by  his  taking  a  specific  security  against  loss  by 
his  suretyship  :  Brandon  v.  5.,  3  D.  &  J.  524. 

A  surety  for  a  trustee  in  bankruptcy  is  not  liable  for  penal  interest  under  Surety  for 
sect.  74  (6)  of  the  Bankruptcy  Act,  1883  :  Board  of  Trade  v.  Employers'  trustee  in 
Liability  Assce.  Corporation,  Ld.,  [1910]  2  K.  B.  649.  bankruptcy. 

The  indemnity  of  a  trustee  in  bankruptcy  on  his  insolvency  vests  in  his 
trustee  :  St.  Thomas's  Hospital  [Governors)  v.  Richardson,  [1910]  1  K.  B. 
271. 

A  person  indemnifying  another  against  costs  pays  them  as  between  party  Indemnity 
and  party,  not  as  between  solr  and  client :    Maxwell  v.  British,  t&c,  agamst 
[1904]  2  K.  B.  342;  and  there  is  no  authority  that,  in  the  absence  of  special  '^°^*''*- 
circumstances,  the  surety  can  be  called  on  to  pay  the  costs  of  an  appeal : 
lb.    As  to  the  right  to  indemnity  against  costs  of  unsuccessful  action  of 
next  friend  of  an  infant,  see  Steeden  v.  Walden,  [1910]  2  Ch.  393. 

As  to  the  extent  of  the  liability  of  a  surety  for  a  trustee  or  a  receiver  Surety  for 
and  manager  in  a  debenture  holder's  action,  see  Re  British  Power,  d-r.  Co.,  receiver  and 
[1910]  2  Ch.  470.  manager. 

And  as  to  the  liability  of  partners  to  indemnify  a  receiver  and  manager 
appointed  by  the  Court  on  a  dissolution,  see  Boehm  v.  Ooodall,  [1911] 
1  Ch.  155. 

A  surety  paying  the  debt  is  entitled  to  stand  in  the  place  of  the  creditor  Right  to 
and  to  all  the  equities  which  the  creditor  could  have  enforced  against  the  securities, 
principal  debtor,  and  all  persons  claiming  under  him :    Drew  v.  Lockelt, 
32  Beav.  499  ;  including  the  right  of  marshalling  the  securities  :   Heyman 
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V.  Dubois,  13  Eq.  158  ;  Duncan,  Fox  &  Co.  v.  N.  &  8.  Wales  Bk,  6  App. 
Ca.  1  ;  sup.  p.  2018,  subject,  however,  to  the  creditor's  right  as  mortgagee 
to  tack :  Farebrother  v.  Woodhouse,  23  Beav.  18,  and  inf.  p.  2089  ;  and 
this  right  exists  before  the  debt  is  paid  by  the  surety :  Dixon  v.  Steel, 
[1910]  2  Ch.  602  ;  and  see  post,  p.  2089. 

But  he  is  not  entitled,  on  paying  that  part  of  the  debt  for  which  he  is 
surety,  to  a  security  for  the  other  part  of  the  debt  given  subsequently  to  the 
contract :  Wade  v.  Ooope,  2  Sim.  155 ;  South  v.  Bloxam,  2  H.  &  M.  457,  sup. 
p.  2016 ;  Dixon  v.  Steel,  ubi  sup. 

This  right  to  the  securities  applies  as  between  principal  and  surety, 
although  the  creditor  is  a  stranger  to  the  contract  of  suretyship  between 
them,  and  as  between  debtors,  of  whom  one  is  primarily,  and  the  other 
secondarily,  liable  ;  e.g.,  the  acceptor  of  a  bill  of  exchange  and  an  indorser 
who  is  called  upon  to  pay,  and  although  the  securities  were  given  by  one 
only  of  several  acceptors  :  Duncan,  Fox  &  Co.  v.  N.  &  8.  Wales  Bh, 
e  App.  Ca.  1 ;  but  qussre  whether  so  if  given  by  a  stranger ;  S.  C. ;  and 
see  Nicholas  v.  Ridley,  [1904]  1  Ch.  192,  C.  A.,  as  to  whether  on  the  facts 
a  person  was  principal  or  surety. 

And  by  the  Mercantile  Law  Amendment  Act,  1866  (19  &  20  V.  c.  97), 
s.  5,  the  surety  is  entitled,  on  paying  the  debt,  to  have  an  assignment  of 
every  judgment,  specialty,  or  other  security  held  by  the  creditor :  see 
Batchellor  v.  Lawrence,  9  C.  B.  N.  S.  543 ;  8ilh  v.  Eyre,  I.  B.  9  Eq.  393  ; 
and  having  taken  such  an  assignment  is  entitled  as  assignee,  under  sect.  5, 
to  sue  his  co-surety  or  to  prove  against  his  estate  for  the  whole  debt,  although 
he  can  only  actually  recover  the  just  proportion  which  his  co-surety  is 
liable  to  pay :  Re  Parker,  Morgan  v.  Hill,  [1895]  3  Ch.  400,  C.  A.,  following 
Exp.  Stolces,  De  G.  618  (but  qussre,  perDavey,  L.  J.,  whether  so  if  the  surety 
claims  solely  under  his  right  to  contribution) ;  and  to  stand  in  the  place 
of  the  judgment  creditor,  though  he  has  not  obtained  an  actual  assignment 
of  the  judgment :  Re  McMyn,  Lightbown  v.  McM.,  33  Ch.  D.  575 ;  and  to 
enforce  his  remedy  against  his  co-surety  for  contribution  as  well  as  against 
the  principal  for  indemnity :  see  Re  Swan,  I.  R.  4  Eq.  209. 

And  as  the  right  of  the  surety  is  not  confined  to  standing  in  the  place  of 
the  creditor,  a  judgment  against  one  partner  does  not,  under  the  principle 
in  Kendall  v.  Hamilton,  4  App.  Ca.  504,  take  away  the  rights  of  a  surety  as 
against  the  other  partner :  Badeley  v.  Consolidated  Bank,  34  Ch.  D.  536  ; 
S.  C,  38  Ch.  D.  238  ;  and  the  principle  of  Kendall  v.  Hamilton,  sup.,  does 
not  apply  where  the  causes  of  action  against  joint  guarantors  difEer  as, 
e.g.,  if  one  is  sued  on  a  cheque  given  by  him  and  the  other  solely  on  the 
contract  of  guaranty :   WeggProsser  v.  Evans,  [1895]  1  Q.  B.  108,  C.  A. 

The  right  extends  to  the  case  of  a  broker  who  buys  for  an  undisclosed 
principal,  and  by  the  custom  of  London  is  personally  liable  to  the  vendor 
for  the  price  of  the  goods  in  case  the  principal  does  not  pay :  Imperial 
Bank  v.  London  and  St.  Katharine  Docks  Co.,  5  Ch.  D.  195. 

The  right  of  distress  is  not  a  security  or  remedy  to  which  a  surety  pajdng 
rent  is  entitled  under  19  &  20  V.  o.  97,  s.  5 :  Re  Russell,  R.  v.  Shoolbred,  29 
Ch.  D.  254,  C.  A. 

The  creditor  is  not,  as  such,  entitled  to  the  benefit  of  counter-security 
given  by  the  principal  debtor  to  the  surety :  Re  Walker,  Sheffield  Bkg.  Co.  v. 
Clayton,  [1892]  1  Ch.  021  (explaining  Jfawe  v.  Harrison,  1  Eq.  Ca.  Abr.  93 ; 
and  dissenting  from  dictum  in  Wright  v.  Morley,  11  Ves.  22). 
Appropriation  Voluntary  pajrments  by  a  surety  must  be  appropriated  according  to  his 
of  payments,  intention,  and  cannot  be  controlled  for  the  benefit  of  the  principal :  Waugh 
V.  Wren,  11  W.  R.  244  ;  1  N.  R.  142  ;  9  Jur.  N.  S.  356  ;  7  L.  T.  612. 

But  the  mere  fact  of  suretyship  does  not  take  away  from  the  principal 
debtor  and  creditor  the  ordinary  right  of  appropriating  payments  which  are 
not  subject  to  any  contract  with  the  surety :  Re  Sherry,  London  and  County 
Bk.  V.  Terry,  25  Ch.  D.  692,  C.  A. ;  Kirby  v.  D.  of  Marlborough,  2  M.  ^  S. 
18  ;    Williams  v.  Rawlinson,  3  Bing.  71  ;  Holland  v.  Teed,  7  Ha.  50. 

And  where  a  continuing  guarantee  for  balances  of  an  account  current  with 
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a  bank  was  determined  by  the  closing  of  tlie  account  after  tlie  guarantor's 
death,  the  bankers  were  not  bound  under  the  rule  in  Clayton's  Case,  1  Mer. 
572,  or  otherwise,  to  appropriate  subsequent  payments  to  the  payment  of 
the  guaranteed  debt :  Re  Sherry,  London  and  County  Bank  v.  Terry,  25 
Ch.  D.  692,  C.  A. ;  and  see  Deeley  v.  Llotjd's  Bank,  [1910]  1  Ch.  648. 

If  the  creditor  has  received  a  dividend  out  of  the  estate  of  the  deceased  Dividends  out 
or  bankrupt  principal  debtor,  the  surety  who  has  paid  the  debt,  and  thereby  of  estate  of 
acquired  the  right  to  stand  in  the  place  of  the  creditor,  is  entitled  to  be  paid  principal, 
such  dividend,  and  to  have  all  future  dividends  secured  for  his  benefit ; 
and  this  right  is  not  lost  by  his  not  having  pleaded  set-off  {by  receipt  of 
the  dividends)  in  the  action  in  which  the  amount  of  his  guarantee  was 
recovered :   Thornton  v.  M'Kewan,  1  H.  &  M.  525 ;  Hobson  v.  Bass,  6  Ch. 
792,  Forms  3,  4,  sup.  p.  2068  ;  and  see  Midland  Banking  Co.  v.  Chambers, 
4  Ch.  398  ;  7  Eq.  179  ;  Goodwin  v.  Gray,  22  W.  R.  312. 

If  the  surety  is  surety  for  a  part  of  the  debt  only,  and  has  paid  that  part.  Payment  of 
the  principal  creditor  is  entitled  to  prove  for  the  whole  of  his  debt  in  the  P^^rts  of  debt 
bankruptcy  of  the  debtor :    Re  Sass,  Exp.  Nat.  Prov.  Bank  of  England,  "^  surety. 
[1896]  2  Q.  B.  12  ;  and  the  surety  is  entitled  to  receive  from  him  a  share 
of  the  dividend  in  the  same  proportion  to  the  whole  dividend  as  the  payment 
made  bears  to  the  whole  debt :  Gray  v.  Seckham,  7  Ch.  680  ;  and  see  Exp. 
Holmes,  Mont.  &  Ch.  301. 

If  the  suretyship,  though  limited  in  amount,  is  a  guarantee  for  the  whole  Limit  of 
amount  of  an  ascertained  debt  (as  distinguished  from  a  floating  balance)  guarantee, 
the  surety  is  not  entitled  in  reduction  of  his  liabiUty  to  the  benefit  of  so 
much  of  the  dividends  as  is  appUcable  to  the  amount  to  which  his  liability 
is  limited,  i.e.,  the  guarantee  will  not  be  construed  as  a  security  for  part  of 
the  debt  only  :  Ellis  v.  Emmanuel,  1  Ex.  D.  157,  C.  A. ;  secus,  where  the 
limited  security  is  for  a  floating  balance  :  8.  C. ;  Hobson  v.  Bass,  6  Ch.  792, 
794. 

Where  both  principal  and  surety  became  bankrupt,  and  the  creditor  Principal  and 
.  received  dividends  of  10«.  in  the  pound  from  each  estate,  the  assignees  of  surety 
the  surety  were  held  entitled  to  all  future  dividends  under  the  creditor's  becoming 
proof  out  of  the  principal's  estate  until  they  should  be  recouped  the  amount  bankrupt, 
paid  by  the  surety's  estate  :  Exp.  Johnson,  Re  Bulmer,  3  D.  M.  &  G.  218. 

Sureties  who,  after  payment  of  the  debt,  have  received  a  dividend  on  a  Proof  against 
proof  against  the  joint  estate  of  a  banking  firm  in  which  their  principal  was  partnership 
a  partner,  cannot  prove  against  the  principal's  separate  estate  until  they  estate, 
have  applied  to  expunge  the  joint  proof :  Exp.  Came,  3  Ch.  463. 

As  against  the  principal  debtor  and  his  co-sureties,  a  surety  is  entitled  Interest, 
to  interest  by  way  of  damages  on  sums  paid  by  him  (Lawson  v.  Wright, 

1  Cox,  275;  Hitchman  v.  Stewart,  3  Drew.  271  ;  Eorms  1,  2,  p.  2067; 
Re  Swan,  I.  R.  4  Eq.  209),  his  right  being  to  be  put  in  the  position  in  which 
he  would  have  been  if  the  principal  had  performed  his  contract :  Exp. 
Bishop,  Re  Fox,  Walker  &  Co.,  15  Ch.  D.  400,  C.  A. ;  Petre  v.  Buncombe, 

2  L.  M.  &  P.  Pr.  Cas.  107 ;  Hitchman  v.  Stewart,  3  Drew.  271 ;  and  see 
L.  C.  &  D.  Ry.  Co.  v.  S.  E.  Ry.  Co.,  40  Ch.  D.  100  ;  [1892]  1  Ch.  120,  C.  A. ; 
but  as  against  tlie  estate  of  the  deceased  principal  he  is  not  so  entitled, 
though  where  a  fund,  assigned  as  a  further  security,  had  made  interest, 
he  was  allowed  interest  out  of  that  interest :  Caulfield  v.  Maguire,  2 
J.  &  L.  164. 

On  the  question  of  impKed   contract  of  indemnity,  see  Drysdale  v.  Contract  of 
Lovering,  L.  R.  10  C.  P.  196,  and  oases  there  cited.  indemnity. 

As  to  the  implied  right  of  indemnity  of  a  man  whose  goods  are  lawfully 
seized  for  another's  debt,  see  Edmunds  v.  Wallingford,  14  Q.  B.  D.  811, 
C.  A. 

And  as  to  the  definition  of  the  term  "indemnity,"  see  Birmingham  and 
District  Land  Co.  v.  L.  &  N.  W.  Ry.  Co.,  34  Ch.  D.  261,  C.  A. 

A  covenant  of  indemnity,  unlike  a  release,  is  not  to  be  restricted  by  its 
recitals  :  Re  Baker,  Collins  v.  B.,  20  Ch.  D.  230,  C.  A. 

The  right  to  indemnity  extends  to  liability  as  well  as  to  loss  incurred  by 
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the  agent  on  behalf  of  his  principal :  Laceij  v.  Hill,  Crowley's  Claim,  18 
Eq.  183. 

As  to  the  liability  for  breach  of  warranty  of  authority  of  a  broker  apply- 
ing for  shares  for  his  principal  in  the  wrong  oo.,  see  lie  National  Coffee  Palace 
Co.,  Exp.  Panmure,  24  Ch.  D.  367,  C.  A. 

As  to  the  distinction  between  a  promise  to  indemnify,  and  a  contract  to 
answer  for  the  debt  of  another  within  sect.  4  of  the  Statute  of  Frauds,  see  Re 
Hoyle,  H.  v.  H.,  [1893]  1  Ch.  84,  C.  A.  And  as  to  the  application  of  the 
section  to  contracts  generally,  see  Addison,  22  ;  Leake,  199  et  seq. 

CONTEIBUTION. 

Right  to  con-  Where  one  of  several  persons  has  paid  that  which  is  the  debt  of  all,  he 
tribution.  is  entitled  to  enforce  contribution,  and  this  right,  which  is  founded  on 
principles  of  equity,  and  does  not  depend  upon  contract,  is  not  affected  by 
the  circumstance  that  the  liability  arises  out  of  a  transaction  which,  strictly 
speaking,  is  unauthorized,  or  ultra  vires :  Ashhursi  v.  Mason,  20  Eq.  225 ; 
and  see  Duncan,  Fox  &  Co.  v.  N.  &  8.  Wales  Bank,  6  App.  Ca.  1 ;  Stirling 
V.  Forrester,  3  Bli.  590 ;  and  cases  collected  Bering  v.  L.  Winchelsea, 
2  L.  0.  Eq.  7th  ed.  535  ;  Nicholas  v.  Ridley,  [1904]  1  Ch.  192. 

And  the  right  to  indemnity  or  contribution  exists  although  there  is  no 
agreement :  Edmund  v.  Wallingford,  14  Q.  B.  D.  811,  C.  A.  Thus  where 
two  trustees  invested  funds  in  partly  paid  shares,  in  breach  of  trust,  and  one 
died  and  the  other  paid  a  call,  the  executors  of  the  deceased  trustee  were 
held  liable  to  contribute  :  Jackson  v.  Dickinson,  [1903]  1  Ch.  947. 

If  the  contract  is  one  transaction,  whether  they  are  bound  by  several 
instruments  or  not,  and  whether  the  fact  is  known  or  not,  the  sureties  are 
all  liable  to  contribute,  the  same  as  if  joined  by  one  instrument :  Bering  v. 
L.  Winchelsea,  2  L.  C.  Eq.  7th  ed.  S35 ;  Craythorne  v.  Suinburne,  14  Ves. 
and  see  Re  Ennis  ;  Cole  v.  Peyton,  [1893]  3  Ch.  238,  C.  A.  ;  Re  Benton,  160; 
[1904]  2  Ch.  178,  where  an  insurance  co.  was  held  to  be  not  a  co-surety, 
but  a  collateral  guarantor  and  the  right  of  contribution  arises,  though  the 
undertaking  is  not  on  the  face  of  it  a  co-suretyship,  if  upon  the  evidence 
that  relation  is  established :  Whiting  v.  Burke,  6  Ch.  342 ;  10  Eq.  539  ; 
and  see  Ashhursi  v.  Mason,  20  Eq.  225. 

If,  however,  the  guaranty  is  distinct,  or  there  is  no  one  instrument  upon 
which  they  are  all  jointly  liable  (see  Arcedeckne  v.  L.  Howard,  20  W.  R.  571, 
879 ;  27  L.  T.  194 ;  45  I.  J.  Ch.  622),  there  is  no  contribution  between 
co-sureties  :  Coope  v.  Twynam,  T.  &  R.  426  ;  Pendlebury  v.  Walker,  4  Y. 
&  C.  424. 

Where  the  co-sureties  bind  themselves  in  different  amounts  they  are  liable 
to  contribute  in  proportion  to  the  limits  of  their  respective  liabilities,  and 
not  in  equal  amounts  :  Ellesmere  Brewery  Co.  v.  Cooper,  [1896]  1  Q.  B.  75 ; 
and  compare  Re  Benton,  [1904]  2  Ch.  178. 

In  the  absence  of  special  contract,  a  surety  cannot  recover  judgment 
against  his  co-surety  for  contribution  unless  he  has  paid  the  whole  of  the 
principal  debt,  or  a  part  in  satisfaction  of  the  whole,  or  more  than  his 
share :  Re  Snowdon,  Exp.  8.,  17  Ch.  D.  44,  C.  A. ;  Bavies  v.  Humphreys,  6  Mee. 
&  W.  153;  Stirling  v.  Burdett,  [1911]  2  Ch.  418;  but  under  a  contract 
guaranteeing  a  debt  payable  by  instalments,  one  of  the  sureties,  having 
paid  an  instalment,  was  entitled  to  immediate  contribution :  Re 
Macdonald,  Exp.  Orant,  1888,  W.  N.  130 ;  and  if  the  principal 
creditor  has  established  his  claim  by  obtaining  judgment  against  one 
surety  for  the  full  amount  of  the  debt,  that  surety,  though  he  has 
not  actually  paid  anything,  can  maintain  an  action  against  a  co-surety  to 
compel  him  to  contribute  towards  the  common  liability :  Wolmershausen 
V.  Gullick,  [1893]  2  Ch.  514 ;  Eorm  12,  sup.  p.  2072  ;  and  for  this  purpose 
the  allowance  of  a  claim  by  the  principal  creditor  against  the  estate  of  a 
deceased  surety  is  equivalent  to  a  judgment.  If  the  principal  creditor  is 
a  party  to  the  action,  the  co-surety  may  be  ordered  to  pay  his  propor- 
tion to  the  principal  creditor ;  if  otherwise,  the  order  will  be  prospective 
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directing  the  co-surety,  upon  payment  by  the  surety  of  his  own  share,  to 
indemnify  him  against  further  liabiUty  :  S.  0. 

And  a  surety  having  a  right  of  proof  in  respect  of  liis  contingent  liability 
is  a  creditor  within  sect.  48  of  the  Bankruptcy  Act,  1883  (46  &  47  V.  c.  52), 
so  that  a  charge  in  liis  favour  before  he  has  been  called  upon  to  pay  may  be 
a  fraudulent  preference,  v.  inf.  p.  2288  :  Re  Blackpool  Motor  Car  Co.,  [1901] 
1  Ch.  77. 

Under  the  former  practice  a  surety,  who  had  unintentionally  given  his 
principal  a  release  wliich  would  bar  his  claim  against  a  co-surety  for  contri- 
bution, was  held  entitled  to  relief  at  law  on  equitable  grounds  :  see  Vorleij 
V.  Barrett,  5  W.  R.  137  ;  1  C.  B.  N.  S.  225. 

As  to  the  right  to  contribution  between  co-Defts  in  respect  of  the  costs  of 
suit  which  one  Deft  has  paid,  see  Pitt  v.  Bonner,  1  Y.  &  C.  C.  670. 

Where  Defts  are  ordered  to  pay  the  costs  of  an  action,  one  co-Deft  cannot, 
by  an  independent  proceeding,  obtain  contribution  in  respect  of  such  costs 
against  the  other  :   Dearsley  v.  Middleweek,  18  Ch.  D.  236. 

There  is  no  general  principle  of  law  requiring  contribution  by  a  person  to 
an  outlay  merely  because  he  has  derived  a  material  benefit  from  it :  Buabon 
Steamship  Co.  v.  London  Assurance,  [1900]  A.  C.  6,  H.  L. 

The  principle  of  contribution  is  appUed  in  the  case  of  insurances  effected  Insurance : 
with  different  insurers  by  the  same  insured,  in  respect  of  the  same  interest  "  Subroga- 
in  the  same  property.  *''°'^' 

The  principle  of  subrogation  is  appUed  in  some  oases  of  insurances  effected 
with  different  insurers  by  different  insured,  in  respect  of  their  different 
interests  in  the  same  property.  If  these  interests  are  distinct,  as  in  the  case 
of  tenant  for  life  and  remainderman,  each  insured  may  recover  from  his 
insurer  the  value  of  his  interest,  and  no  further  question  will  arise.  But  if 
the  interests,  instead  of  being  distinct,  are  such  that  each  of  the  insured  can 
recover  from  his  insurer  the  whole  value  of  the  property,  as  in  the  case  of 
mortgagor  and  mortgagee,  then,  if  any  one  of  the  insured  so  recovers  the 
whole  value,  the  other  persons  insured  have  a  remedy  over  against  him, 
because  the  property  cannot  belong  in  value  to  different  persons  at  the  same 
time.  If  in  this  case  the  persons  having  this  remedy,  instead  of  enforcing  it, 
recover  from  their  respective  insurers,  these  insurers  will  succeed  to  the 
remedy  against  the  first-mentioned  insured  ;  and  this  is  a  case  of  subroga- 
tion :  per  MeUish,  L.  J.,  in  North  British,  <Ssc.  Co.  v.  Liverpool,  London,  and 
Globe  Co.,  5  Ch.  D.  569,  583  ;   Be  Denton,  [1904]  2  Ch.  178. 

These  rules,  which  are  established  in  the  case  of  marine  insurances, 
extend  to  fire  insurances  as  well :  8.  C. ;  Mason  v.  Sainsbury,  3 
Dougl.  61. 

So,  too,  if  an  insured  person  has  any  rights  or  remedies,  either  ex  con- 
tractu or  ex  delicto,  against  third  persons  in  respect  of  the  loss  of  the  insure  1 
property,  the  insurers  have,  on  paying  the  value  of  the  property,  a  right  to 
succeed  to  such  rights  or  remedies :  Comml.  Union  Co.  v.  Lister,  9  Ch.  483; 
Dickenson  v.  Jardine,  L.  R.  3  C.  P.  639  ;  Mason  v.  Sainsbury,  3  Dougl.  61 ; 
and  also  to  the  full  value  of  any  such  rights  or  remedies  of  the  assured  which 
may  have  been  renounced  by  him  :  West  of  England  Fire  Ins.  Co.  v.  Isaacs, 
[1897]  1  Q.  B.  D.  226,  C.  A. ;  [1896]  2  Q.  B.  377.  If  the  payment  by  the 
insurer  has  been  honestly  made  in  satisfaction  of  a  claim  by  the  assured, 
his  right  cannot  be  resisted  on  the  ground  that  the  payment  was  not  within 
the  terms  of  the  policy :  King  v.  Victoria  Ins.  Co.,  [1896]  A.  C.  250  ;  and 
if,  after  the  insurer  has  paid,  the  insured  receives  compensation  aliunde, 
the  insurer  can  recover  from  him  any  sum  received  in  excess  of  the  actual 
loss :  Darrell  v.  Tibbits,  5  Q.  B.  D.  560,  C.  A. ;  Castellain  v.  Preston,  11 
Q.  B.  D.  380,  C.  A. ;  but  the  insurer  has  no  rights,  other  than  those  of  the 
insured,  and  (in  the  absence  of  assignment  to  him  by  the  assured  under  the 
Jud.  Act,  1873,  s.  25  (6) :  see  King  v.  Victoria  Ins.  Co.,  sup.)  can  enforce 
those  only  in  his  name,  and  after  admitting  the  claim  on  the  pohey :  Mid- 
land Ins.  Co.  V.  Smith,  6  Q.  B.  D,  661 ;  Simpson  v.  Thompson,  3  App. 
Ca,  279,  284. 
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And  oil  the  same  principle,  payment  by  the  insurers  will  not  affect  the 

amount  of  damages  recovered  by  the  insured  on  enforcing  any  such  remedy, 

as  he  is  liable  to  refund  to  the  insurers :   Yates  v.  Whyte,  4  Bing.  N.  C.  272. 

The  insured  is  not  bound  to  enforce  any  such  remedy  before  suing  on  the 

policy :   Dickenson  v.  Jardine,  L.  R.  3  C.  P.  639. 

For  a  case  in  which  a  contract  by  Lloyd's  to  guarantee  repayment  of  a 

loan  was  held  to  be  a  contract  of  insurance  and  not  of  suretyship,  see  Parr's 

Bank  V.  Albert  Mines  Syndicate,  5  Comm.  Gas.  116. 

Mode  of  Each  co-surety  must  contribute  his  proportionate  part  of  the  loss  or 

enforcing  debt :  see  1  Sm.  L.  C.  156  et  seq.  ;  Be  Macdonough,  I.  B.  10  Eq.  269  ;  and 

right.  if  some  of  the  co-sureties  are  insolvent,  those  solvent  must  distribute  the 

loss  equally  amongst  them  :  see  Hitchman  v.  Stewart,  Form  2,  sup.  p.  2067  ; 

and  since  the  Jud.  Act,  1873,  s.  25,  sub-s.  11,  the  rule  at  law  is  the  same 

as  in  equity  :  Lowe  v.  Dixon,  16  Q.  B.  D.  455. 

The  law  merchant  regulating  the  liabilities  inter  se  of  successive  indorsers 
of  a  biU  or  note  will  not  prevail  if  from  the  substance  of  the  transaction  it 
appears  that  the  relation  between  them  was  that  of  co-sureties  :  Macdonald 
V.  Whitefield,  8  App.  Ca.  P.  C.  733  ;  Reynolds  v.  Wheeler,  10  C.  B.  N.  S.  561  ; 
and  see  Wilkinson  v.  Unwin,  7  Q.  B.  D.  636,  C.  A. 

One  of  two  sureties  from  whom  the  full  amount  due  on  a  recognizance  has 
been  recovered  is  entitled  to  use  the  recognizance  to  recover  from  the  estate 
of  his  co-surety  not  only  half  the  amount  paid,  but  interest  thereon  :  Re 
Swan,  I.  R.  4  Eq.  209. 

For  the  mode  of  working  out  a  joint  and  several  hability  affecting  a  class 
of  persons  of  whom  some  had  died  and  others  become  bankrupt,  see  Joint 
Stock  Discount  Co.  v.  Brown,  8  Eq.  376,  406  ;    Ashhurst  v.  Mason,  Form  5, 
sv/p.  p.  2068  ;  Jackson  v.  Dickinson,  [1903]  1  Ch.  947  ;  ante,  p.  2078. 
Release  of  If  the  creditor  release  one  co-surety,  he  may  still  claim  haff  the  debt 

one  co-surety,  against  the  other,  who,  notwithstanding  the  release,  is  entitled  to  contri- 
bution from  his  co-surety  :  Exp.  Oiffard,  6  Ves.  805  ;  and  see  Whiting  v. 
Burke,  6  Ch.  342 ;  10  Eq.  539  ;  and  {secus)  as  to  joint  debtors :  Re  a 
Debtor,  85  L.  T.  31. 

Evidence  cannot  be  admitted  to  modify  the  legal  effect  of  such  a  release 
by  showing  anterior  negotiations  reserving  rights  against  co-sureties : 
Mercantile  Bank  of  Sydney  v.  Taylor,  [1893]  A.  C.  317. 
Counter  Where  a  poUcy  of  assurance,  effected  by  a  creditor  for  his  own  benefit  on 

securities.  the  life  of  his  debtor,  was  assigned  to  a  surety  who  had  paid  the  debt,  a 
claim  for  contribution  against  the  estate  of  his  co-surety  was  allowed  on 
terms  of  the  surety  bringing  into  account  the  moneys  received  on  the 
policy,  credit  being  first  given  for  premiums  and  other  sums  paid  by  the 
surety  :  Re  Arcedeckne,  Atkins  v.  A.,  24  Ch.  D.  709. 

Where  one  of  the  sureties  obtains  a  counter-security  from  the  principal 
debtor,  he  must  bring  into  hotchpot,  for  the  benefit  of  his  co-sureties,  what- 
ever he  receives  by  virtue  of  the  counter-security  :  Steel  v.  Dixon,  17  Ch.  D. 
825,  C.  A.  ;  see  Form  6,  p.  2069  ;  and  when  he  has  shared  with  his  co- 
sureties, he  may  be  entitled  to  go  upon  the  security  for  what  he  has  paid 
away  to  them,  and  so  on  toties  qrioties  ;  and  thus,  in  effect,  the  security 
may  enure  for  the  benefit  of  all  the  co-sureties  to  the  full  extent  of  the 
principal  debt,  and  be  applicable  in  repaying  to  them  what  they  have 
respectively  paid  :  Berridge  v.  B.,  44  Ch.  D.  168. 
Third-party  Where  one  of  two  co-sureties  is  being  alone  sued  for  the  debt,  notice 
notice.  under  O.  xvi,  48,  may  be  issued  to  the  person  not  a  party  to  the  action,  in 

the  form  given  in  R.  S.  C.  App.  B.  Form  1 ,  by  leave  of  the  Court  or  a  Judge  ; 
and  see  Forms  5,  6,  11,  sup.  pp.  2068,  2069,  2072. 

The  effect  is  not  to  give  immediate  relief  against  the  third  person  served 
with  notice,  but  to  obtain  a  decision  of  the  question  in  the  action,  which  will 
be  binding  in  proceedings  by  the  original  Deft  against  such  third  person : 
see  Treleaven  v.  Bray,  45  L.  J.  Ch.  113,  114  ;  1  Ch.  D.  176  ;  33  L.  T.  827  ; 
24  W.  R.  198  ;  Re  Scott,  Padwick  v.  S.,  2  Ch.  D.  736,  744. 
Payment  of  a  composition  could  not  be  enforced  under  the  Bankruptcy 
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Act,  1869,  s.  126,  against  a  surety  :  Exp.  Mirabita,  20  Eq.  772  ;  23  W.  R. 
869  ;  but  the  trustee  might  be  ordered,  on  being  indemnified  as  to  costs,  to 
sue  the  surety  on  his  covenant :  Exp.  Monkhouse,  1  Ch.  D.  287  ;  24  W.  B.  300. 

A  surety  is  not,  in  the  absence  of  contract,  bound  by  an  admission  of  tlie  Judgment 
principal,  and  therefore  a  judgment  against  the  latter  cannot  be  used  as  against 
evidence  against  the  surety  in  an  action  against  him  by  the  creditor :  principal. 
Exp.  Young,  Me  Kitchin,  17  Ch.  D.  668,  C.  A. 

The  statute  does  not  run  against  a  surety  suing  a  co-surety  for  contri-  Statute  of 
bution  until  the  habihty  of  the  surety  is  ascertained  by  establishment  of  Limitations, 
the  claim  of  the  creditor  against  him :    Wolmerhiy^en  v.  Gullick,  [1893] 
2  Ch.  514 ;   and  see  Robinson  v.  Harkin,  [1896]  2  Ch.  415 ;   and  as  to  the 
appUcability  of  the  general  prmciple  to  the  case  of  co-trustees  claiming 
contribution  inter  se,  see  Robinson  v.  Harkin,  [1896]  2  Ch.  415. 

As  to  the  necessity  for  compliance  with  the  requirements  of  sect.  4  of  Statute  of 
the  Statute  of  Frauds  (29  Car.  2,  c.  3),  see  MalletY.  Bateman,  L.  R.  1  C.  P.  Frauds. 
163  ;  Laheman  v.  Mountstephen,  L.  B.  7  H.  L.  17  ;  Sutton  v.  Qrey,  [1894] 
1  Q.  B.  285,  C.  A. ;  Jenkins  v.  Coomber,  [1898]  2  Q.  B.  168. 

DTJEATION   OF   CONTRACT. 

A  continuing  guarantee  for  a  consideration  given  once  for  all  in  prmsenti  Continuing 
does  not  cease  on  the  death  of  tlie  guarantor  :  Re  Grace,  [1902]  1  Ch.  733  ;  guarantee, 
but  qumre  as  to  a  guarantee  for  future  advances  wliioh  tlie  person  in  whose 
favour  the  guarantee  is  given  is  not  bound  to  make  :   Lloyds  v.  Harper, 
16  Ch.  D.  290,  C.  A.,  Form  8,  sup.  p.  2071 ;  and  see  Smith  v.  Hawthorne, 
76  L.  T.  717. 

As  to  whether  a  continuing  guarantee  is  revoked  by  notice  of  death  of  the 
guarantor,  see  CouUhart  v.  Glemenlson,  5  Q.  B.  D.  42 ;  Lloyds  v.  Harper, 
16  Ch.  D.  290,  C.  A. ;  Re  Sherry,  London  and  County  Bank  v.  Terry,  25 
Ch.  D.  692,  C.  A. 

And  as  to  the  effect  of  a  guarantee  given  to  "  Lloyds  "  against  the  engage- 
ments of  an  underwriting  member,  and  that  such  guarantee  continues  after 
notice  of  the  death  of  the  guarantor,  see  Lloyds  v.  Harper,  16  Ch.  D.  290, 
C.  A. 

Where  a  joint  guarantee  has  been  given  to  secure  the  overdrafts  of  a  Death  of 
banking  account,  the  death  of  one  guarantor  does  not  of  itself  determine  one  of  several 
the  liabiUty  of  the  survivors  :   Ashby  v.  Day,  52  L.  T.  73  ;    54  L.  T.  408  ;  guarantors. 
54  L.  J.  Ch.  935  ;  34  W.  R.  312. 

The  death  of  one  co-surety  under  a  joint  and  several  guarantee  does  not 
by  itself  determine  the  future  liability  of  the  surviving  surety  :  Beckett  v. 
Addyman,  9  Q.  B.  D.  783,  C.  A. ;  and  notice  of  the  death  given  by  such 
co-surety's  represve  is  not  equivalent  to  notice  determining  the  liability 
under  a  proviso  authorizing  such  notice  :  Re  Silvester,  Midland  Rail.  Co. 
V.  8.,  [1895]  1  Ch.  573. 

And  where  a  contract  was  entered  into  to  indemnify  the  Pit  from  all  Effect  of 
liabihty  which  he  might  incur  in  giving  a  bond  for  the  completion  of  a  legislation, 
railway,  the  liabihty  of  the  Def ts  on  the  contract  was  not  determined  by 
reason  of  the  passing  of  the  Railway  Cos.  Act,  1867,  enabling  the  Pit  to 
take  proceedings  to  cancel  the  bond  :    Webster  v.  Peire,  4  Ex.  D.  127. 

By  the  Partnership  Act,  1890  (53  &  54  V.  c.  39),  s.  18,  "  a  continuing  Change  in 
guaranty  or  cautionary  obligation  given  either  to  a  firm  or  to  a  third  person  constitution 
in  respect  of  the  transactions  of  a  firm  is,  in  the  absence  of  agreement  to  the  of  firm, 
contrary,  revoked,  as  to  future  transactions,  by  any  change  in  the  con- 
stitution of  the  firm  to  which,  or  of  the  firm  in  respect  of  the  transactions  of 
which,  the  guaranty  or  obhgation  was  given." 

DISCHARGE  AND  RELEASE  OF  SURETY. 

Though  a  representation  of  personal  intent  cannot  amount  in  itself  to  a 
fraud  {Citizens'  Bank  v.  First  National  Bank  of  New  Orleans,  L.  R.  6  H.  L. 
352,  362  ;  et  v.  inf.  p.  2247),  yet  if  a  contract  or  dealing  be  entered  into  by 
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a  person  on  the  faith  of  the  intentions  of  others  being  fulfilled,  and  those 
intentions  are  not  fulfilled,  he  may  have  a  right  to  be  protected  against 
any  hability  which  he  may  have  incurred  :  Evans  v.  Bremridge,  8  D.  M.  & 
G.  100,  Form  16,  sup.  p.  2074 ;  i?e  Oarew's  Estate,  5  D.  M.  <&  G.  94,  100  ; 
and  if  an  expressed  intention  is  not  fulfilled,  and  this  non-fulfilment  is  con- 
cealed from  a  person  about  to  act  on  the  faith  of  the  intent,  this  concealment 
may  amount  to  misrepresentation  :  Traill  v.  Baring,  4  D.  J.  &  S.  318,  326. 

Accordingly,  if  a  person  executes  a  deed  as  a  surety,  on  the  faith  of  another 
becoming  co-surety  with  him,  and  this  expectation  is  not  realized,  he  has  a 
right  to  relief  in  Equity  :  Evans  v.  Bremridge,  8  D.  M.  &  G.  100,  Form  16, 
sup.  p.  2074  ,•  Bonserv.  Gox,  4  Beav.  379  ;  Fitzgerald  v.  McCowan,  [1898] 
2  I.  R.  1. 

On  a  similar  principle,  where  a  deed  of  family  arrangement  ceased  to  be 
binding  on  some  of  the  parties  to  it,  it  was  held  that  the  others  were  released 
from  their  obhgations  under  the  deed  :  Bolitho  v.  Hillyar,  34  Beav.  180  ; 
et  V.  sup.,  Vol.  II.  p.  1634. 

It  is  essential  to  the  contract  of  suretyship  (I.)  that  there  shall  have  been 
perfect  good  faith,  and  that  no  material  fact  shall  have  been  concealed  from 
the  surety,  or  misrepresented  to  him ;  (II.)  that  the  agreement  shall  be  in 
no  way  departed  from,  or  varied  without  the  consent  of  the  surety ;  (III.) 
that  nothing  shall  be  done  either  by  commission  or  omission  on  the  part  of 
the  creditor  so  as  injuriously  to  affect  the  surety  or  alter  his  position. 

(I.)  Discharge  of  the  Surety  by  Concealment  or  Misrepresentation. 

The  surety  is  entitled  to  full  particulars  of  all  the  facts  on  which  the  con- 
tract is  founded ;  thus,  a  false  recital  of  the  state  of  the  account  between 
the  principal  and  creditor  contained  in  a  deed  giving  collateral  security, 
which  was  read  to  the  surety  at  the  time  of  his  making  the  contract,  was 
held  to  discharge  him  :  Stone  v.  Oom/pton,  5  Bing.  N.  C.  142  ;  see  also  Smith 
T.  Bk.  of  Scotland,  1  Dow.  272 ;  Bailton  v.  Matthews,  10  CI.  &  P.  934 ;  Burke 
V.  Bogerson,  L.  J  J.,  14  L.  T.  780  ;   12  Jur.  N.  S.  635  ;  M.  R.,  13  L.  T.  415. 

Non-disclosure  of  a  material  fact  may  amount  to  an  implied  representa- 
tion that  such  fact  does  not  exist,  so  as  to  discharge  the  surety  :  see  Lee  v. 
Jones,  17  C.  B.  N.  S.  482,  498,  506 ;  Phillips  v.  Foxall,  L.  R.  7  Q.  B.  666, 
673 ;  but  the  non-disclosure  must  be  of  something  afiecting  the  surety's 
position,  so  as  to  make  it  worse  than  he  supposed  ;  the  circumstance  that 
the  money  borrowed  is  to  be  partly  applied  in  payment  of  a  debt  due  to  his 
co-surety  is  not  material :  MOfCkreth  v.  Walmsley,  51  L.  T.  19  ;  32  W.  R. 
819 ;  and  where  the  solvency  of  a  surety  for  a  loan  is  guaranteed,  the 
non-disclosure  of  the  rate  of  interest  and  other  circumstances  affecting  the 
loan  is  not  so  necessarily  material  to  the  risk  as  to  constitute  a  defence 
per  se :  Seaton  v.  Burnand,  [1900]  A.  C.  135  H.  L. ;  reversing  Seaton  v. 
Heath,  [1899]  1  Q.  B.  782,  C.  A.  And  in  the  case  of  a  continuing  guarantee, 
the  same  rule  applies  if  the  concealment  has  been  practised  during  the 
progress  of  the  contract ;  thus,  where  A.  guarantees  the  honesty  of  a 
servant,  the  master,  discovering  him  to  be  dishonest,  and  continuing  liim 
in  his  service  without  the  knowledge  or  assent  of  A.,  cannot  require  A.  to 
make  good  loss  arising  from  his  subsequent  dishonesty :  see  Phillips  v. 
Foxall,  sup. ;  Burgess  v.  Eve,  13  Eq.  450. 

But  a  surety  for  a  contractor  is  not  discharged  if  his  position  is  altered  by 
the  conduct  of  the  employer,  caused  by  a  fraudulent  act  or  omission  of  the 
contractor  against  which  the  surety  has  guaranteed  the  employer :  Mayor 
of  Kingston-upon-Hull  v.  Harding,  [1892]  2  Q.  B.  494,  C.  A. ;  and  sureties 
to  a  bond  by  a  collector  of  poor  rates  are  not  discharged  by  the  mere  fact  that 
the  obligees,  on  becoming  aware  of  his  having  been  in  arrear  with  public 
money,  refrain  from  dismissing  him  :  Caxton  and  Arringion  Union  v.  Dew, 
68  L.  J.  Q.  B.  380  (distinguishing  Phillips  v.  Foxall,  sup.). 

So,  where  the  circumstances  of  the  case  are  such  as  to  create  a  strong 
suspicion  that  the  ere  ditormust  have  been  aware,or  must  have  had  reasonable 
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grounds  for  suspecting,  that  the  prinoipal  obtained  the  concurrence  of 
the  surety  by  concealment  or  misrepresentation,  the  creditor  is  not  entitled 
to  the  assistance  of  the  Court  by  the  appointment  of  a  receiver  :  Owen  v. 
Homan,  4  H.  L.  C.  997  ;  3  Mac.  &  G.  378  ;  see  also  Hamilton  v.  Watson,  12 
CI.  &  E.  109  ;  Pledge  v.  Buss,  Joh.  663.  And  for  oases  in  which  the  surety 
has  been  relieved  from  liability  on  the  ground  of  suppression  of  material 
facts  or  mistake,  see  Other  v.  Iveson,  3  Drew.  177  ;  iaie  v.  Brutton,  18  Beav. 
34  ;   Willis  V.  W.,  17  Sim.  218  ;  Cooper  v.  Joel,  1  D.  F.  &  J.  240. 

But,  in  the  absence  of  such  knowledge  and  suspicion,  it  is  not  necessary 
for  the  creditor  to  disclose  all  the  circumstances  of  the  relation  between 
himself  and  the  prinoipal  to  the  surety  :  North  British  Assur.  Co.  v.  Lloyd, 
10  Ex.  523 ;  1  Jur.  N.  S.  45 ;  nor  is  he  bound  to  disclose  circumstances 
affecting  the  credit  of  the  principal  unconnected  with  the  suretyship  trans- 
action :    Wythes  v.  Labouchere,  3  D.  &  J.  593. 

And  to  entitle  a  surety  to  be  relieved  from  his  contract  of  suretyship  false 
representations  must  have  been  made  to  him  ;  or  facts  which  ought  to  have 
been  communicated,  or  the  precise  circumstances  of  the  transaction,  with- 
held from  him  purposely :  Oreenfield  v.  Edwards,  2  D.  J.  &  S.  582  ;  and 
with  the  knowledge  of  the  creditor  :  Matthews  v.  Bloxsome,  12  W.  R.  795  ; 
33  L.  J.  Q.  B.  209  ;  10  Jur.  N.  S.  998  ;  10  L.  T.  415 ;  and  see  Davies  v. 
London,  &c.  Co.,  8  Ch.  D.  469. 

(II.)  Discharge  of  the  Surety  by  Variation  of  the  Contract. 

A  surety  is  entitled  to  remain  in  the  position  in  which  he  was  when  the 
contract  was  entered  into,  and  is  bound  only  by  the  letter  of  his  engage- 
laent.  If  that  engagement  is  in  any  way  altered  without  liis  consent,  even 
for  his  benefit,  or  innocently,  he  is  entitled  to  say  that  his  contract  is  at  an 
Olid  and  to  be  discharged  :  Blest  v.  Brown,  4  D.  F.  &  J.  367, 376  ;  3  Giff.  450  ; 
Samuell  v.  Howarth,  3  Mer.  272  ;  Polak  v.  Everett,  1  Q.  B.  D.  669,  C.  A.  ;  24 
W.  R.  365,  689  ;  Gardner  v.  Walsh,  5  E.  &  B.  83  ;  Mercantile  Bk.  of  Sydney 
V.  Taylor,  [1893]  A.  C.  317 ;  and  the  principle  is  not  confined  to  cases  in 
which  the  alteration  results  from  an  arrangement  between  the  creditor  and 
the  principal  debtor :  see  Be  Finch  and  Jukes,  1877,  W.  N.  211 ;  Form  15, 
sup.  p.  2074. 

Instances  of  variation  by  which  the  surety  has  been  discharged  are  :■ — 

(a)  Where  the  principal  debtor  or  one  of  the  co-sureties  has  not,  as  Noii-execu- 
agreed,  executed  the  bond  or  deed  :  Bonser  v.  Cox,  4  Beav.  379  ;  Evans  v.  tion  of  instru- 
Bremridge,  8  D.  M.  &  G.  100,  Form  16,  sup.  p.  2074  ;  Fitzgerald  v.  McCowan,  ment  of  all 
[1898]  2  I.  R.  1 ;  and  see  Barry  v.  Moroney,  I.  R.  8  C.  L.  554  (reversing  parties. 

7  C.  L.  110). 

Secus,  where  the  principal  has  executed  an  instrument  on  which  the 
surety  may  sue  him  :   Cooper  v.  Evans,  4  Eq.  45. 

PrimA  facie  it  is  the  duty  of  the  person  to  whom  the  security  is  given  to 
see  that  the  instrument  is  executed  by  all  proper  parties :  Fitzgerald  v. 
McCowan,  sup. 

(b)  Adding  or  discharging  a  co-surety  without  the  privity  of  the  first  :  Adding  or 
Gardner  v.  Walsh,  5  E.  &  B.  83 ;  Nicholson  v.  Revell,  4  A.  &  E.  675 ;  Re  discharging 
E.  W.  A.,  [1901]  2  K.  B.  642  ;  secus,  where  a  fresh  and  distinct  security,  co-surety, 
not  in  lieu  of  the  original  security,  is  taken  :  Gordon  v.  Calvert,  4  Russ.  583. 

But  the  claim  of  the  surety  to  be  released  because  the  creditor  releases 
another  surety  arises  from  his  being  deprived  of  his  remedy  for  contribution 
in  equity,  and  therefore  the  surety  is  not  released  because  the  creditor 
releases  a  person  who  was  a  surety  under  an  independent  contract :  Ward  v. 
National  Bank  of  New  Zealand,  8  App.  Ca.  755. 

(i;)  Extending  the  liability  on  a  bond  to  be  responsible  for  one  person  to  Extending 
responsibiUty  for  a  second  taken  into  partnership  with  knowledge  of  the  liability, 
surety  when  he  signed  the  bond :   Montefiore  v.  Lloyd,  12  W.  R.  83 ;   15 
C.  B.  N.  S.  203. 

{d)  Substituting  for  the  original  agreement  another  determinable  on  a  Substituting 
different  event,  so  as  to  make  it  a  new  agreement  to  which  the  surety  has  new  agree- 
ment. 
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not  assented :  see  Tayleur  v.  Wildin,  L.  R.  3  Ex.  303 ;  N.  W.  By.  Co.  v. 
Whinsay,  10  Ex.  77  ;  Holme  v.  Brunskill,  47  L.  J.  C.  P.  81  ;  Taylor  v.  N.  S. 
Wales  Bank,  11  App.  Ca.  596  ;  see  Calvert  v.  London  Dock  Co.,  2  Keen,  638 ; 
Gen.  Steam  Nav.  Co.  v.  Roll,  6  C.  B.  N.  S.  550,  584 ;  Bonser  v.  Cox,  6  Beav. 
]  10  ;  Polak  v.  Everett,  1  Q.  B.  D.  669,  C.  A. ;  Taylor  v.  N.  S.  Wales  Bank, 
11  App.  Ca.  696,  603  ;  unless  it  is  self-evident  that  the  alteration  is  unsub- 
stantial and  one  which  cannot  possibly  prejudice  the  surety :  Holme  v. 
Brunskill,  3  Q.  B.  D.  495,  0.  A. ;  and  see  Weister  v.  Petre,  4  Ex.  D.  127  ; 
Barher  v.  Mackrell,  40  W.  R.  618  ;  67  L.  T.  108 ;  41  W.  R.  541. 

Thus  where  one  of  four  co-sureties,  being  the  last  to  sign  a  joint  and 
several  bond,  appended  to  his  signature  a  limitation  of  his  liability  which 
varied  the  terms  of  the  contract  of  suretyship,  the  other  co-sureties  were 
thereby  discharged,  and,  their  liability  being  gone,  he  also  was  not  bound: 
Ellesmere  Brewery  Co.  v.  Cooper,  [1896]  1  Q.  B.  75. 

But  an  alteration  in  the  original  agreement  collateral  to  and  not  forming 
part  of  the  suretyship  contract,  and  not  materially  increasing  the  surety's 
risk,  will  not  discharge  him  :  Sanderson  v.  Aston,  L.  R.  8  Ex.  73. 

And  the  contract  may  be  divisible  :  thus,  on  a  contract  for  monthly  pay- 
ments, the  giving  of  time  for  payment  of  one  instalment  does  not  discharge 
the  surety  as  to  the  amount  due  for  succeeding  months  :  Croydon  Qas  Co.  v. 
Dickinson,  2  C.  P.  D.  46,  C.  A.  (reversing  1  C.  P.  D.  707) ;  and  see  Eyre  v. 
Bartopp,  3  Madd.  227  ;  and  where  the  creditor  accepted  from  the  debtor  a 
bill  of  exchange  on  account  of  part  of  the  debt,  the  surety  was  only  dis- 
charged pro  tanto :  Dowden  v.  Levis,  14  L.  R.  Jr.  307. 

So,  also,  a  variation  as  to  one  of  several  separate  and  distinct  matters 
comprised  in  the  contract,  but  not  materially  altering  the  nature  of  the 
engagement  for  which  the  sureties  have  become  responsible,  will  not  release 
their  liability  as  to  the  rest :  Skillett  v.  Fletcher,  L.  R.  2  C.  P.  469  ;  1  Id. 
635  ;  Harrison  v.  Seymour,  L.  R.  1  C.  P.  618. 

And  see  and  compare  Pylus  v.  Oibh,  6  E.  &  B.  902  ;  Bonar  v.  Macdonald, 
3  H.  L.  C.  226 ;  Mailing  Union  v.  Graham,  L.  R.  5  C.  P.  201  (oases  in  wliich 
the  nature  of  the  office  and  duties  for  performance  of  which  the  sureties 
became  responsible  were  so  altered  that  they  were  held  no  longer  liable  on 
their  bond) ;  Be  Finch  and  Jukes,  1877,  W.  N.  211  ;  Eorm  16,  sup.  p.  2074, 
where  the  surety  on  a  bond  given  by  a  railway  co.  was  held  to  have  been 
discharged  by  the  passing  of  a  subsequent  Act  authorizing  deviations,  the 
abandonment  of  part  of  the  undertaking,  and  an  increase  of  capital. 

If  the  variation  is  made  with  the  knowledge  and  concurrence  of  the 
sureties  {e.g.,  where  they  were  the  solrs  of  the  principal  and  transacted  all 
the  business  of  the  alteration),  they  are  not  released  :  Woodcock  v.  0.  W. 
&  W.  By.  Co.,  1  Drew.  521  ;  and  see  Hollier  v.  Eyre,  9  CI.  &  P.  1,  52. 

That  a  suretyisnot  necessarily  discharged  by  reason  of  subsequent  legis- 
lation affecting  the  liability  in  respect  of  which  he  has  entered  into  the 
contract  of  indemnity,  see  Webster  v.  Petre,  4  Ex.  D.  127. 

Where  a  bond  was  given  for  the  performance  of  the  duties  of  the  office  of  a 
collector,  a  defence  that  the  principal  became  lunatic  before  he  could  receive 
anytliing  was  held  good  :   drove  v.  Johnston,  24  L.  R.  Ir.  252. 

Disclaimer  of  a  lease  by  trustee  in  bankruptcy  will  relieve  a  surety  for  the 
rent  from  liabihty  :  (Stocei/  v.  Hill,  [1901]  1  K.  B.  660,  C.  A. 

Where  two  directors  and  a  solr  of  a  co.  gave  a  guarantee  to  a  bank,  and 
the  CO.  afterwards  changed  its  name,  but  concealed  the  fact  from  the  bank, 
the  guarantors  were  estopped  from  denying  their  liability  :  Aehby  v.  Day, 
33  W.  R.  631  ;  34  W.  R.  312. 


(III.)  Discharge  of  the  Surety  by  Acts  of  the  Creditor  affecting  or  altering  Ms 

Position, 

Giving  time         («)  Giving  time,  by  positive  contract,  to  the  principal  debtor  without  the 

to  debtor.        consent  of  the  surety  discharges  the  surety,  even  though  he  is  in  no  way 

damnified :  see  Overend,  Qurney  <fe  Co,  v,  Oriental  Fin,  Corp.,  L,  R,  7  H,  L, 
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348 ;  7  Ch.  142  ;  Davies  v.  Stainbank,  6  D.  M.  &  G.  679,  696 ;  Bailey  v. 
Edwards,  4  B.  &  S.  761  ;  Samuell  v.  Howarth,  3  Mer.  272  ;  Boullbee  v. 
Stubhs,  18  Ves.  20  ;  on  the  ground  that  "  if  the  creditor  binds  himself  not 
to  sue  the  principal  debtor,  for  however  short  a  time,  he  interferes  with 
the  surety's  theoretical  right  to  sue  in  his  name  during  such  period  "  : 
Swire  v.  Redman,  1  Q.  B.  D.  536,  541 ;  and  see  Rees  v.  Berrington,  2  L.  C. 
Eq.  7th  ed.  568  ;  Addison,  1093  et  seq. 

Thus  a  surety  for  payment  of  a  mortgage  debt  at  a  specified  time  will  be 
discharged  by  the  execution,  without  his  privity,  of  a  deed  consohdating  that 
and  otlier  securities  of  tlie  mortgagee,  and  containing  a  covenant  for  pay- 
ment at  a  later  date  :  Bolton  v.  Buckenham,  [1891]  1  Q.  B.  278,  C.  A.  ; 
and  the  property  which  the  surety  has  included  in  the  contract  will  also  be 
released  :  Bolton  v.  Salmon,  [1891]  2  Ch.  48. 

Where  a  bank  took  from  a  customer  a  mortgage  for  a  sum  which  included 
the  amount  of  a  bill  of  exchange,  and  contained  a  covenant  for  payment  at 
different  dates,  the  acceptor  was  discharged  from  his  suretyship  :  Munster 
and  Leinsier  Bank  v.  France,  24  L.  R.  Ir.  82. 

The  rule  appUes  where  the  creditor  has  knowledge  that  the  parties, 
though  contracting  with  him  as  principal  debtors,  were  inter  se  principal 
and  surety  :  Pooley  v.  Harradine,  7  E.  &  B.  431 ;  Greenough  v.  McClelland, 
2  E.  &  E.  424  ;  and  where  their  position  has  been  subsequently  changed  by 
agreement  from  that  of  principal  debtors  both  primarily  liable  to  that  of 
principal  and  surety,  and  notice  of  such  agreement  is  given  to  the  creditor : 
Rouse  V.  Bradford  Banking  Co.,  [1894]  A.  C.  586,  H.  L. ;  referring  to 
Oakeley  v.  Pasheller,  4  CI.  &  E.  207  ;  10  Bli.  N.  S.  548 ;  and  Overend, 
Gfurney  &  Co.  v.  Oriental  Fin.  Corp.,  L.  R.  7  H.  L.  348  ;  Maingayv.  Lems, 
I.  R.  5  C.  1 .  229.  A  proviso,  that  the  principal  debtor  thus  converted  into 
a  surety  shall  not,  so  long  as  he  is  kept  indemniiied  against  all  claims, 
require  the  continuing  principal  debtor  to  make  payments,  will  not,  it 
would  seem,  have  the  effect  of  preventing  the  ordinary  doctrine  from  apply- 
ing :  Rouse  v.  Bradford  Banking  Co.,  [1894]  A.  C.  586,  H.  L. ;  secus,  S.  C, 
[1894]  2  Ch.  32,  C.  A. 

Mere  delay  by  the  creditor  in  suing  the  principal,  or  the  passive  act  of 
abstaining  from  suing,  is  not  giving  time  so  as  to  discharge  the  surety : 
Price  V.  Kirkham,  3  H.  &  C.  437  ;  Etjre  v.  Everett,  2  Russ.  381 ;  Story,  Eq. 
Jur.  §  326. 

So,  also,  if  the  time  given  is  an  apparent  but  not  a  real  delay  :  Hvlme  v. 
Coles,  2  Sim.  12  ;  or  if  the  time  be  given  with  the  assent  or  subsequent 
approval  of  the  surety  :  Tyson  v.  Cox,  T.  &  R.  395  ;  and  the  hability  of  the 
surety  may  be  revived  by  his  engagement  to  pay  the  debt  after  time  has 
been  given  :  Mayhew  v.  Cricked,  2  Swa.  185,  192. 

And  on  giving  time  to  the  principal  debtor,  as  distinguished  from  an 
absolute  release  or  obliteration  of  the  debt,  the  creditor  may  reserve  all  his 
rights  against  the  surety  :  see  Owen  v.  Homan,  4  H.  L.  C.  997, 1037  ;  Wehb 
V.  Hewitt,  3  K.  &  J.  438  ;  Jones  &  Co.  v.  WUtaker,  57  L.  T.  216. 

The  stringency  of  the  rule  that  giving  time  to  the  principal  discharges  the 
surety  has  been  relaxed  in  recent  cases  :  see  Swire  v.  Redman,  1  Q.  B.  D. 
542  ;  Qreenough  v.  McClelland,  2  E.  &  E.  424,  434  ;  and  in  order  to  dis- 
charge the  surety  it  has  been  held  that  the  act  of  the  creditor  must  have 
been  against  the  faith  of  the  contract :  see  Petty  v.  Cooke,  L.  R.  6  Q.  B. 
790 ;  or  that  the  position  of  the  surety  must  have  been  prejudiced  or  altered : 
see  Bingham  v.  CorUtt,  34  L.  J.  Q.  B.  37  ;   12  W.  R.  1030. 

And  there  must  be  a  binding  contract  to  give  time  capable  of  being 
enforced,  and  the  contract  must  be  with  the  principal  debtor  ;  if  the  con- 
tract is  with  a  third  party,  e.g.,  a  co-surety,  the  surety  will  not  be  released  : 
Clarke  v.  Birley,  41  Ch.  D.  422,  434. 

If  the  relation  of  surety  has  been  changed  to  that  of  principal,  subsequent 
deaHngs  between  the  creditor  and  the  original  principal  will  not  operate  as 
a  discharge  of  the  original  surety :  Reade  v.  Lowndes,  23  Beav.  361  (aifirmed 
30  L.  T.  110) ;  Defries  v.  Smith,  10  W.  R.  189  ;  nor  will  subsequent  dealings 


2086  Suretyship.  [chap,  xlviii. 

with  the  principal,  after  the  liability  of  the  surety  has  been  established  by 
judgment  in  an  action  by  the  creditor  to  administer  the  surety's  estate : 
Jenkins  v.  Robertson,  2  Drew.  351. 

Where  co-sureties  jointly  and  severally  liable  agree  that  they  shall,  as 
between  themselves  and  the  obligees,  be  taken  to  be  principal  debtors  who 
are  not  to  be  released  by  the  giving  of  time  to  the  real  principal  debtor,  one 
co-surety  cannot  complain  of  time  being  so  given  by  the  other  co-sureties 
who  have  paid,  and  taken  an  assignment  of,  the  debt :  Greenwood  v. 
Francis,  [1899]  1  Q.  B.  312,  C.  A. 

Whether  an  agreement  by  a  surety  to  give  time  to  the  principal  debtor 
discharges  a  co-surety,  qumre  :  Oreenwood  v.  Francis,  sup. 
Release  of  (6)  A  release  of  the  principal  discharges  the  surety  unless  given  with  his 

principal.  assent :  Exp.  Harvey,  4  D.  M.  &  G.  881 ;  Cragoe  v.  Jcynes,  L.  R.  8  Ex.  81  ; 

or  unless  there  be  a  stipulation  to  the  contrary  in  the  bond  of  guaranty : 
Manchester  Union  Bh.  v.  Beech,  34  L.  J.  Ex.  133  ;  3  H.  &  C.  672  ;  Coivper  v. 
Smith,  4  M.  &  W.  519  ;  Perry  v.  National  Provl.  Bank  of  England,  [1910] 
1  Ch.  464. 

If  the  deed  containing  the  release  and  reserving  all  rights  and  remedies 
against  the  surety  amounts  only  to  a  covenant  not  to  sue  the  principal,  the 
debt  is  not  extinguished  and  the  surety  is  not  released,  as  he  may  pay  the 
creditor  and  sue  the  principal  for  the  amount :  Green  v.  Wynn,  4  Ch.  204 ; 
7  Eq.  28 ;  Bateson  v.  Gosling,  L.  R.  7  C.  P.  9 ;  Price  v.  Barker,  4  E.  &  B. 
760  ;  Dtick  v.  Mayeu,  [1892]  2  Q.  B.  511,  514  ;  and  under  such  a  deed  the 
principal  or  co-surety  remains  liable  to  indemnity  or  contribution  to  the 
surety  against  whom  the  right  is  reserved :  North  v.  Wakefield,,  13  Q.  B. 
536  ;  Hall  v.  Hutchins,  3  My.  &  K.  426  ;  and  see  Close  v.  C,  4  D.  M.  &  G. 
176,  185. 

But  if  the  debt  is  actually  gone,  by  payment  or  release,  any  reservation  of 
rights  against  the  surety  is  a  nullity :  see  Webb  v.  Heioitt,  3  K.  &  J.  438, 
442  ;  Kearsley  v.  Gole,  16  M.  &  W.  128  ;  and  novation  of  the  debt  of  the 
principal  debtor  necessarily  operates  as  a  complete  release  of  the  surety : 
Commercial  Bank  of  Tasmania  v.  Jones,  [1893]  A.  C.  313  ;  distinguished  in 
Perry  v.  National  Prov.  Bank  of  England,  [1910]  1  Ch.  464. 

If  the  principal  debtor  is  discharged  by  operation  of  law,  e.g.,  by  resolu- 
tion of  the  creditors  for  liquidation  or  composition,  his  co-debtor  or  surety 
remains  Uable  :  Re  Jacobs,  10  Ch.  211  ;  Ellis  v.  Wilmot,  L.  R.  10  Ex.  10  ; 
Megrath  v.  Gray,  L.  R.  9  C.  P.  216  (disapproving  Wilson  v.  Lloyd,  16  Eq. 
60) ;  and  see  Cragoe  v.  Jones,  L.  R.  8  Ex.  81  ;  Re  Fitz-George,  [1905] 
1  K.  B.  462  ;  Re  Moss,  [1905]  2  K.  B.  307.  But  if  a  lease  comes  to  an 
end  by  the  dissolution  of  the  company  (the  lessees),  the  sureties  are  dis- 
charged, Hastings  v.  Letton,  [1908]  1  K.  B.  378. 

Where  the  principal  creditor  had,  without  the  Deft's  knowledge  and 
consent,  released  another  of  the  sureties  "  from  all  debts  due  by  him  to  (the 
Pit)  at  this  date,"  the  legal  effect  of  the  release  could  not  be  modified  by 
evidence  of  verbal  negotiations  prior  to  the  release  for  the  purpose  of 
showing  an  agreement  superseded  by  the  release  to  reserve  rights  against 
the  sureties :  Mercantile  Bk.  of  Sydney  v.  Taylor,  [1893]  A.  C.  317. 
Negligence  of  (c)  Negligence  on  the  part  of  the  creditor,  in  losing  or  not  making  proper 
creditor.  use  of  securities,  will  also  discharge  the  surety  pro  tanto,  as  : 

■ — by  not  giving  notice  of  a  mortgage  of  the  debtor's  hfe  interest  to 
trustees  of  the  settlement :   Strange  v.  Fooks,  4  Giff.  408  ;   11  W.  R.  983  ; 

— by  relinquishing  a  remedy  against  the  principal  debtor  {e.g.,  by  with- 
dra'i^'ing  execution),  unless  the  surety  renews  his  liability :  Mayhew  v. 
Crickeit,  2  Swa.  185  ; 

— by  neglect  to  insure  works  according  to  contract :  Watts  v.  Shidlleworih, 
7  H.  &  N.  353  ;  5  lb.  235  ; 

— by  omission  to  register  a  bill  of  sale  given  as  a  security,  and  to  enter 
into  possession  on  default  in  payment  ol  interest,  thereby  enabhng  the 
trustee  in  bankruptcy  to  seize  and  sell  the  property :  Wnlffv.  Jay,  L.  R.  7 
Q,  B.  756 ; 
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— by  omission  to  register  an  assignment  of  a  ship :  Capel  v.  Butler, 
2  S.  &  S.  457  ;  and  see  Stratum  v.  Bastall,  2  T.  R.  366  ; 

— ^by  omission  to  comply  with  statutory  formalities :  see  Watson  v. 
Allcock,  4  D.  M.  &  G.  242  ;   1  Sm.  &  G.  319  ; 

— by  omission  to  value  a  security  in  the  bankruptcy  of  the  principal  (but 
the  discharge  will  only  extend  to  the  value  of  the  security) :  Bainbow  v. 
Juggins,  5  Q.  B.  D.  138  ; 

— by  neglecting  to  realize  a  collateral  security  which  would  have  produced 
enough  to  pay  the  debt :  Mutual  Loan  Assoc,  v.  Sudlow,  5  C.  B.  N.  S.  449  ; 

— by  not  presenting  a  bill  of  exchange  for  payment  at  maturity,  see 
Latham  v.  Chartered  Bank  of  India,  17  Eq.  205  ; 

— by  taking  notes  of  a  bank  shortly  before  it  stopped  payment,  and 
drafts  on  their  London  agents,  when  cash  might  have  been  obtained : 
Lichfield  Union  v.  Oreene,  1  H.  &  N.  884. 

But  not  by  neglecting  to  iill  up  acceptances  of  the  debtor  having  the 
drawer's  name  in  blank,  there  being  no  evidence  that  anything  could  have 
been  recovered  if  the  acceptances  had  been  so  perfected :  Carter  v.  White, 
25  Ch.  D.  666,  C.  A. ; 

— nor  by  selling  the  mortgaged  property  under  his  power  of  sale  without 
consulting  the  sureties :  Taylor  v.  Bk.  of  N.  S.  Wales,  11  App.  Ca.  596  ; 

■ — nor  where  a  bond  was  given  to  guardians  of  the  poor,  and  the  negli- 
gence, if  any,  was  that  of  the  overseers :  Mansfield  Union  v.  Wright, 
9  Q.  B.  D.  683,  C.  A. 

And  if  a  security  proves  worthless,  and  the  loss  has  not  been  caused  by 
any  act  of  the  creditor,  the  surety  is  not  discharged  :  Hardwick  v.  Wright, 
35  Beav.  133. 

So  also  a  surrender  of  a  poUoy  effected  by  the  bankrupt  debtor  as  a  security 
for  the  debt  did  not  release  the  surety  :  Coates  v.  C,  33  Beav.  249. 

The  rule  being  that  the  surety  is  entitled  to  the  benefit  of  every  security  Dealings  by 
held  by  the  creditor  against  the  principal  debtor,  whether  given  at  the  time  creditor  with 
of  the  contract  or  afterwards,  and  whether  with  the  knowledge  of  the  surety  securities, 
or  not  (see  Pledge  v.  Buss,  Joh.  663  ;  Pearl  v.  Deacon,  24  Beav.  186  ;  1  D.  & 
J.  461  ;  Goddard  v.  Whyte,  2  Giff.  449  ;  2  L.  C.  Eq.  7th  ed.  535,  555) ;  any 
dealing  by  the  creditor  \vdth  a  security  (though  acquired  after  the  contract  of 
suretyship),  so  that  he  cannot  give  it  up  to  the  surety  in  the  same  condition 
in  which  it  was  acquired,  discharges  the  surety  :  Campbell  v.  Roihwell,  38 
L.  T.  33  ;  47  L.  J.  Q.  B.  144  (not  following  Newton,  v.  Chorlton,  10  Ha.  646  ; 
2  Drew.  333) ;  and  see  2  L.  C.  Eq.  7th  ed.  601 ;  but  this  rule  does  not  apply 
unless  there  is  a  contract  of  suretyship  properly  so-called,  i.e.,  between  the 
creditor,  principal,  and  surety :  Duncan,  Fox  &  Co.  v.  N.  and  8.  Wales 
Bank,  6  App.  Ca.  1  ;  and  in  any  other  case  the  obligation  upon  the  creditor 
will  be  that,  on  receiving  notice  of  the  rights  of  the  surety,  he  will  not  be 
at  liberty  to  do  anything  to  prejudice  them  or  to  refuse,  when  his  own 
just  claims  are  satisfied,  to  give  effect  to  them  :  S.  C. ;  and  see  Nicholas 
V.  Ridley,  [1904]  1  Ch.  192,  C.  A. 

And  generally  as  to  the  discharge  of  the  surety  by  acts  on  the  part  of  the 
creditor,  see  Bees  v.  Berrington,  2  L.  C.  Eq.  7th  ed.  568  ;  Addison,  Con- 
tracts, 1093,  et  seq.  ;  Pollock,  Contr.  297. 


Section  II. — Mobtgagb  by  Surety. 

1.  Foreclosure  of  separate  Mortgages  by  Principal  and  Surety. 

Pit  and  D.  (deceased)  were  co-trustees  of  a  mortgage  from  James  W., 
further  secured  by  mortgage  from  Joseph  W. ;  James  W.'s  equity  of  redemp- 
tion in  the  principal  mortgage  had  been  purchased  by  M. ;  L.  and  B.  were 
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entitled  as  devisees  to  the  equity  of  redemption  of  the  property  mortgaged 
by  Joseph  W.  as  a  surety. 

Order  that  the  following  &c. :  1.  An  account  of  what  remains 
due  to  the  Pit  under  and  by  virtue  of  his  mortgage  for  £ —  secured 
by  the  several  indentures,  dated  &c.,  and  for  his  costs  in  this  Court, 
such  costs  to  be  taxed  &c.  ;  2.  An  account  of  the  rents  and  profits 
of  the  mortgaged  hereditaments  comprised  in  the  indenture  in  &c. 
first  mentioned,  dated  &c.,  received  by  the  Pit  and  D.  (deceased),  or 
either  of  them,  or  by  &c.  ;  And  it  is  ordered  that  what  shall  appear 
to  be  due  on  the  last-mentioned  account  be  deducted  from  what  sball 
appear  to  be  due  to  the  Pit  as  aforesaid  ;  And  upon  the  Deft  M. 
('princi'pal),  or  the  Defts  L.  and  B.  (sureties),  paying  to  the  Pit  what 
shall  be  certified  to  remain  due  to  him  after  such  deduction  as 
aforesaid,  within  six  months  after  &c.,  at  such  time  and  place  &c., 
it  is  ordered  that  the  Pit  do  convey  the  mortgaged  hereditaments 
in  manner  following,  that  is  to  say,  in  case  the  Deft  M.  shall  redeem 
the  Pit  as  aforesaid,  it  is  ordered  that  the  Pit  do  convey  the  heredita- 
ments comprised  in  the  said  first-mentioned  indenture,  dated  &c., 
free  &c.,  and  deliver  all  deeds  &c.  to  the  Deft  M.,  or  as  he  shall 
appoint ;  And  it  is  ordered  that  the  Pit  do  also  convey  the  heredita- 
ments comprised  in  the  indenture  &c.,  secondly  mentioned,  dated  &c., 
free  &c.,  and  deliver  all  deeds  &c.  to  the  Defts  L.  and  B.,  or  as  they 
shall  appoint ;  But  in  case  the  Defts  L.  and  B.  shall  redeem  the  Pit 
as  aforesaid,  it  is  ordered  that  the  Pit  do  convey  the  mortgaged 
premises  comprised  in  each  of  the  said  several  indentures  of  &c., 
free  &o.,  and  deliver  all  deeds  &c.  to  the  Defts  L.  and  B.,  or  as  they 
shall  appoint ;  But  in  default  of  the  Deft  M.  or  the  Defts  L.  and 
B.  paying  unto  the  Pit  what  shall  be  certified  to  remain  due  to  him 
as  aforesaid,  by  the  time  aforesaid,  the  said  Defts  are  thenceforth 
to  stand  absolutely  debarred  &c. — Liberty  to  apply.— See  Becket 
V.  Micklelhwaite,  V.-C,  26  Jan.  1821,  A.  871 ;  6  Mad.  199,  202.— 
Settled  by  the  V.-C. 

For  foreclosure  decree,  working  out  the  equities  between  the  Defts,  where 
A.  mortgaged  his  estate  to  Pit,  and  afterwards  joined  B.  as  surety  in  a 
mortgage  to  Pit  of  both  their  estates  for  a  further  sum,  and  A.  had  died, 
having  devised  part  of  the  estates  to  B.,  see  Aldworfh  v.  Robinson,  2  Beav. 
287,  1839,  A.  874 ;  Fish.  Mort.  §  2067. 

NOTES. 

A  man  who  as  surety  mortgages  his  property  as  a  collateral  security  for 
the  debt  of  another,  is  entitled  to  redeem  the  other's  estate,  and  is  a  neces- 
sary party  (being  interested  in  the  equity  of  redemption  and  the  account) 
to  a  suit  to  foreclose  it :  Stokes  v.  Clendon,  3  Swa.  150,  n. ;  and,  on  paying 
the  debt,  is  entitled  to  stand  in  the  place  of  the  mortgagee,  and  to  all  the 
equities  which  the  mortgagee  could  have  enforced,  not  merely  against  the 
principal  debtor,  but  also  against  all  persons  claiming  under  him  :  Drew  v. 
Lockett,  32  Beav.  499  ;  Bowker  v.  Bull,  1  Sim.  N.  S.  29  ;  Lancaster  v.  Evors, 
10  Beav.  154 ;  and  the  right  extends  to  a  surety  to  the  Crown :  Re  Lord 
Churchill,  Manisty  v.  C,  39  Ch.  D.  174. 
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So  also  a  surety  by  covenant  or  bond  only,  who  has  actually  paid  tho 
debt  or  a  part  of  it,  is  equally  interested,  and  equally  a  necessary  party  to 
a  foreclosure  action  against  the  principal  debtor :  Oedye  v.  Matson,  25 
Beav.  310 ;  secus,  if  he  has  merely  covenanted,  and  has  paid  nothing : 
Newton  v.  E.  Egmont,  4  Sim.  574. 

But  where  A.  and  B.  have  joined  in  mortgaging  their  estates  to  C.  to 
secure  a  sum  advanced  to  A.  only,  and  then  A.  mortgages  his  estate  to  C. 
for  a  further  advance,  B.  may  redeem  his  estate  upon  paying  off  the  original 
mortgage  debt,  and  C.  cannot,  as  against  him,  hold  both  estates  in  respect 
of  the  further  advance :  Bowher  v.  Bull,  1  Sim.  N.  S.  29  ;  and  see  Jones  v. 
Smith,  2  Ves.  j.  372 ;  Aldworth  v.  Robinson,  2  Beav.  287  ;  Re  KirkwoooCs 
Estate,  1  L.  R.  Ir.  108  ;  and  see  Forbes  v.  Jackson,  19  Ch.  D.  615. 

A  surety  for  repayment  of  the  amount  borrowed  as  one  of  a  series  of  loans 
to  a  policy  holder  on  mortgage  of  his  policies,  having  been  compelled  to  pay 
part  of  the  debt,  is  entitled  to  have  the  proceeds  of  the  policies  marshalled 
in  order  to  obtained  repayment :  Heyman  v.  Dubois,  13  Eq.  158. 

A  surety  for  a  mortgagor  who  has  paid  off  the  mortgage  is  entitled  to  the 
benefit  of,  and  to  have  delivered  up  to  him,  all  securities  obtained  from  the 
principal  debtor  by  the  mortgagee :  Allen  v.  De  Lisle,  3  Jur.  N.  S.  928  ; 
5  W.  R.  158  ;  Goddard  v.  Whyte,  2  Giff.  449  ;  sup.  p.  2075  ;  but  he  cannot 
claim  the  benefit  of  an  indemnity  deed  given  to  him  by  the  mortgagor, 
and  also  to  stand  in  the  place  of  the  mortgagee  in  respect  of  what  he  has 
paid  upon  the  mortgage  :  Coates  v.  Jenkins,  32  Beav.  337  ;  and  as  against 
a  surety  who  has  paid  qfi  the  original  mortgage  debt,  the  mortgagee  cannot 
tack  further  advances  made  subsequently  without  the  consent  of  the  surety  ; 
the  principle  being  that  the  surety  in  effect  bargains  that  the  securities 
which  the  creditor  takes  shall  be  securities  for  him  if  and  when  he  is  called 
on  to  pay  :  Forbes  v.  Jackson,  19  Ch.  D.  615,  citing  Duncan,  Fox  &  Co.  v. 
N.  &  S.  Wales  Bank,  11  Ch.  D.  88,  C.  A.  ;  and  treating  Williams  v.  Owen, 
13  Sim.  597  ;  and  Farebrother  v.  Wodehouse,  23  Beav.  18,  as  overruled ; 
and  see  Nicholas  v.  Ridley,  ubi  sup.  p.  2076. 

Where  a  surety  joins  in  a  mortgage,  if  he  is  discharged  from  liability  on 
the  covenant  by  reason  of  alteration  of  the  contract  with  the  principal,  the 
security  given  by  him  is  also  released  :  Bolton  v.  Salmon,  [1891]  2  Ch.  48  ; 
and  see  Pish.  Mort.  §  1574  ei  seq.  ;  Coote,  90. 
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CHAPTER  XLIX. 

PAKTNEFSHIP. 


Section  I. — Enforcing  or  setting  aside  Agreement. 
1.  Enforcing  Partnership  Agreement,  with  Variations. 

"  Declare  that  the  agreement  for  a  co-partnership  in  the  pleadings 
mentioned,  dated  &c.,  is  a  binding  agreement  between  the  parties 
thereto,  and  ought  to  be  specifically  performed  and  carried  into 
execution ;  and  adjudge  the  same  accordingly  ;  And  it  is  ordered 
that  the  following  &c.  :  1.  An  inquiry  whether  any,  and  what, 
variations  have  been  made  in  the  said  agreement,  by  and  with  the 
assent  of  the  several  parties  thereto,  since  the  date  thereof  ;  And  it 
is  ordered  that  a  proper  deed  of  co-partnership  between  the  said 
parties,  in  pursuance  of  the  said  agreement,  be  settled  by  the  Judge 
in  case  the  parties  differ ;  and  in  settling  such  deed  regard  is  to  be 
had  to  any  variations  which  may  appear  to  have  been  made  in 
the  said  agreement  on  the  result  of  the  inquiry  hereinbefore  directed  ; 
And  it  is  ordered  that  such  deed  of  co-partnership,  when  agreed  upon 
between  the  said  parties,  or  when  so  settled,  be  executed  by  the 
several  parties  thereto." — Directions  as  to  costs. — Injunction  con- 
tinued.— See  England  v.  Curling,  M.  E.,  15  July,  1844,  A.  2057  ; 
8  Beav.  140. 

For  decree  enforcing  a  right  of  pre-emption  of  a  partner's  share  under  the 
partnership  articles  in  favour  of  two  continuing  partners,  see  Homfray  v. 
Fothergill,  V.-C.  S.,  28  Feb.  1866,  A.  358  ;   1  Eq.  577. 

For  decree  declaring  determination  of  partnership  by  effluxion  of  time, 
and  that  the  Deft  was  bound  to  purchase  the  share  of  the  Pit  therein,  and 
directing  the  value  of  the  share  to  be  ascertained  upon  the  footing  of  the 
articles  of  partnership,  and  usual  accounts,  see  Dinham  v.  Bradford,  L.  C, 
28  July,  1869,  A.  2472  ;  5  Ch.  519. 

For  injunction  restraining  breacli  of  partnership  articles  by  employing  a 
clerk  without  the  Pit's  consent,  see  Watney  v.  Trist,  V.-C.  H.,  6  April,  1876, 
B.  885  ;  45  L.  J.  Ch.  412  ;  sup.  Vol.  I.  p.  683. 

2.  Declaration  of  Title  to  Share  as  Partner  in  Partnership  Assets 

and  Profits. 

"  Declare  that  under  the  terms  of  the  letter  of  the  8th  of  June, 
1869,  the  Respondent  S.  became  entitled  as  a  partner  with  the 
Appellant  to  one-eighth  share  of  the  0.  music-hall  and  tavern  in  the 
pleadings  mentioned,  and  of  the  profits  thereof ;    And  that  the 
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partnership  between  them  was  dissolved  at  and  from  the  &c.  (date 
of  delivery  of  defence),  and  that  the  sum  of  £250  mentioned  in  the 
said  letter  is  to  be  taken  as  capital  brought  by  the  said  Respondent 
S.  into  the  partnership." — Account  of  receipts  and  payments,  gains 
and  profits  ;  Inquiry  as  to  value  of  Respondent's  share  on  the  &c. ; 
Accounts  to  be  discontinued  on  payment  by  the  Appellant — in 
default  sale  and  division  of  assets. — Directions  as  to  costs,  and  to 
remit  cause  to  Chancery  Division. — Syers  v.  S.,  Lords'  Journals, 
29  Feb.  1876,  1  App.  Ca.  193. 

For  declaration  that  solrs  acted  for  railways  as  partners  equally,  with  a 
direction  for  a  certain  allowance  for  separate  work,  with  accounts  and 
inquiries  accordingly,  see  Wehsier  v.  Bray,  7  Ha.  180.  And  for  like  decree, 
see  Hanslip  v.  Kitton,  6  L.  T.  813  ;  9  Jur.  N.  S.  835,  varied  on  appeal, 
7  L.  T.  296  ;  9  Jur.  N.  S.  1135. 

For  declaration  that  the  Pit  was  entitled  to  one-fifth  share  of  the  pro- 
perties in  the  pleadings  mentioned,  subject  to  an  account  to  be  taken  of 
them,  and  that  the  partnership  was  to  be  considered  as  dissolved  from  the 
date  of  the  notice  of  dissolution,  with  usual  partnership  accounts,  costs 
being  reserved,  see  Bell  v.  Bamett,  V.-C.  B.,  22  Nov.  1872,  A.  3186  ;  21 
W.  B.  119. 


3.  Setting  aside  Partnership  induced  by  Misrepresentation 
— Consequential  Relief. 

"  Declare  that  the  partnership  entered  into  by  the  deed  dated  &c. 
in  the  pleadings  mentioned,  is  void  (and  invalid)  as  between  the 
parties  thereto,  and  that  the  said  deed  ought  to  be  set  aside,  and 
adjudge  the  same  accordingly  ;  And  it  is  ordered  that  the  said  partner- 
ship deed  be,  within  &c..  delivered  up  to  the  Pit  R.  to  be  cancelled  ; 
And  Declare  that  the  Deft  B.,  and  the  estate  of  W.  deceased,  in  the 
pleadings  named,  are  bound  to  pay  to  the  Pit  the  sum  of  £ — ,  paid 
by  him  as  a  consideration  for  a  share  in  the  said  partnership  business, 
with  interest  thereon  at  the  rate  of  £4  p.  c.  per  ann.,  from  the  —  day 
of  — ,  the  date  of  the  said  articles  of  partnership,  down  to  the  time 
of  the  repayment  thereof  ;  And  Declare  that  the  Deft  B.  and  the 
estate  of  the  said  W.  deceased,  are  bound  to  indemnify  the  Pit  against 
all  the  outstanding  debts,  suras  of  money,  and  liabilities,  which 
the  Pit  has  or  may  become  subject  and  liable  to  pay  for  or  on  account 
or  in  respect  of  the  dealings  and  transactions  of  the  said  alleged 
partnership,  or  relating  thereto  ;  And  it  is  ordered  that  the  following 
&c.  : — 1.  An  account  of  such  outstanding  debts,  sums  of  money, 
and  liabilities ;  2.  An  account  of  what  is  due  to  the  Pit  in  respect 
of  the  said  sum  of  £ —  and  interest ;  3.  An  account  of  all  sums  of 
money  which  the  Pit  has  already  paid  for  or  in  respect  of  the  debts, 
liabilities,  dealings,  and  transactions  of  the  said  partnership,  with 
interest  thereon  at  the  rate  of  £4  p.  c.  per  ann.  from  the  respective 
times  the  same  were  advanced  or  paid  by  the  Pit ;  And  in  taking 
such  accounts,  the  Pit  is  to  give  credit  for  all  moneys  drawn  by  him 
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on  account  of  the  profits  of  the  said  partnership  business,  with 
interest  thereon  at  the  rate  of  £4  p.  c.  per  ann.  from  the  respective 
times  the  same  were  drawn  out ;  And  the  Defts  J.  &c.,  the  exors  of 
the  said  W.  deceased,  not  admitting  assets  of  the  said  W.  sufficient 
to  answer  and  satisfy  what  may  be  due  to  the  Pit  on  taking  the 
accounts  hereinbefore  directed,  It  is  ordered  that  the  Pit  be  at 
liberty  to  go  in  under  the  judgment  made  in  the  action,  Re  W.,  G.  v. 
W.,  18 —  dated  &c.,  to  prove  for  what  shall  be  certified  to  be 
due  to  him  on  taking  the  said  accounts." — Deft  B.  to  pay  Pit's 
costs  of  action. — Adjourn  &c. — Rawlins  v.  Wichham,  V.-C.  S.,  4 
May,  1858,  B.  1155  ;  aff.  3  D.  &  J.  304  ;  and  for  another  form,  see 
Neivhigging  v.  Adam.,  34  Ch.  D.  582,  C.  A. ;   13  App.  Ca.  308. 

For  decree  declaring  an  agreement  to  purchase  a  share  in  a  partnership 
void  on  the  ground  of  misrepresentation,  and  ordering  the  agreement  to  be 
delivered  up  to  be  cancelled,  an  account  to  be  taken  of  the  business,  and 
other  relief,  further  consideration  being  dispensed  with,  see  Charlesworth  v. 
Jennings,  M.  R.,  6  Dec.  1864,  A.  2570,  34  Beav.  96. 

For  decree  setting  aside  partnership  on  the  ground  of  unsoundness  of  the 
Pit's  mind  at  the  time  of  entering  into  it,  see  Fisher  v.  Melles,  M.  R.,  30 
June,  1870,  A.  1729  ;  18  Eq.  268,  n. 


4.  Existence  of  Partnership  declared — Special  Declarations  as  to 
Separate  Property  employed  in  Business — Inquiry  as  to  Part- 
nership Money  expended  thereon. 

Declare  that  a  partnership  existed  between  the  Pit  and  Deft 
as  from  &c.  to  &c.,  and  that  the  Pit  and  Deft  were  interested  in  the 
assets  and  profits  of  the  partnership,  and  liable  to  the  losses  thereof 
in  the  following  proportions,  namely,  as  from  the  —  day  &c.  to  the 
—  day  &c.,  in  the  proportions  of  one-fifth  to  the  Pit  and  the  remaining 
four-fifths  to  the  Deft,  and  as  from  the  —  day  &c.  to  the  —  day  &c., 
in  the  proportions  of  one- fourth  to  the  Pit,  the  remaining  three- 
fourths  to  the  Deft ;  And  Declare  that  the  said  partnership  ought  to 
stand  and  be  dissolved  as  from  the  said  —  day  &c.,  and  adjudge 
the  same  accordingly ;  And  Declare  that  the  mills  in  the  pleadings 
mentioned,  and  all  other  the  property  employed  by  the  Deft  in  his 
business  on  the  —  day  &c.,  the  date  of  the  commencement  of  the 
partnership,  were  his  separate  property  ;  And  Declare  that  the  said 
mills,  with  the  plant  and  machinery  existing  thereon  on  the  —  day 
&c.,  and  also  the  leasehold  premises  comprised  in  the  lease  dated 
&c.,  were  and  are  the  exclusive  property  of  the  Deft,  and  are  to  be 
treated  as  part  of  the  Deft's  capital  in  the  said  business  ;  Declare 
that  subject  to  the  inquiries  hereinafter  directed  any  buildings 
erected,  and  any  fixed  plant  or  machinery  acquired  for  the  purposes 
of  the  said  business  since  the  —  day  &c.  and  now  existing,  belong  to 
the  Deft,  and  are  to  be  treated  as  part  of  the  Deft's  capital  in  the 
said  business,    And  it  is  ordered  that  the  following  account  and 
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inquiry  be  taken  and  made : — 1.  An  account  of  all  dealings  and 
transactions  between  the  Pit  and  Deft  as  co-partners,  including  in 
such  account  all  dealings  with  the  partnership  assets  and  property 
since  the  —  day  &c. ;  2.  An  inquiry  of  what  the  credits,  property, 
and  effects  now  belonging  to  the  said  partnership  consist ;  And  it  is 
ordered  that  the  business  of  &c.,  having  regard  to  the  declarations 
aforesaid,  be  sold  with  the  approbation  of  the  Judge  as  a  going 
concern ;  And  it  is  ordered  that  the  money  to  arise  from  such  sale 
be  paid  into  Court  to  the  credit  of  this  action  :  P.  v.  A.,  1881,  "  Pro- 
ceeds of  sale  of  &c.,  subject  to  further  order."  Pit  and  Deft  to  be 
at  liberty  to  bid.  Sale  to  be  conducted  by  some  solr  other  than  the 
solrs  of  Pit  and  Deft  to  be  agreed  on  by  parties  or  appointed  by 
Judge  in  case  of  diflerence  ;  And  it  is  ordered  that  the  following 
further  inquiry  be  made,  that  is  to  say  : — 3.  An  inquiry  whether, 
having  regard  to  the  terms  of  the  partnership  and  to  the  purposes 
for  which  the  expenditure  upon  the  mills  and  upon  the  machinery, 
&c.,  was  made,  any  and  what  sum  ought  to  be  allowed  to  the  partner- 
ship in  respect  of  such  expenditure. — Adjourn  further  consideration. 
— Liberty  to  apply. — Paivsey  v.  Armstrong,  Kay,  J.,  4  July,  1881, 
B.  1851 ;   18  Ch.  D.  698. 

Per  decree  declaring  that  a  partnership  was  still  subsisting,  notwith- 
standing notice  of  dissolution,  that  the  Pit  having  attained  the  age  of 
twenty-one  years,  and  having  exercised  his  option,  &c.,  was  to  be  deemed  a 
partner  from  the  time  he  attained  twenty-one  years  upon  the  terms,  &c.. 
and  for  an  account  of  profits  accrued  before  and  after  he  attained  that  age 
and  consequent  directions,  see  Allhitsen  v.  Barries,  V.-C.  M.,  27  April,  1867, 
A.  1163  ;   15  W.  R.  739. 

For  decree  declaring  notice  of  dissolution  void,  and  restraining  pubhca- 
tion  or  advertisement  of  it,  and  also  restraining  proceedings  under  an 
arbitration  clause  in  the  articles,  see  Witt  v.  Corcoran,  V.-C.  B.,  5  Nov. 
1872,  B.  2845  ;  21  W.  R.  47. 


5.  Inquiry  as  to  Existence  of  Partnership. 

"  An  inqiiiry  whether  or  not  there  was  any,  and  what,  partnership 
existing  between  G.  deceased,  in  the  pleadings  named,  and  the 
Deft,  and  if  so,  when  the  same  commenced,  and  whether  the  same 
ever,  and  when,  determined,  and  under  what  circumstances." — 
Adjourn  kc.—Haynes  v.  H.,  V.-C.  W.,  22  Nov.  1860,  A.  2187. 

6.   Accounts  of  two  Separate  and  Successive  Partnerships. 

Oedee  that  the  following  accounts  be  taken,  that  is  to  say  : — 1. 
An  account  of  all  partnership  dealings  between  G.  B.  deceased,  J.  B. 
deceased,  and  the  Deft,  as  from  the  (1st  June,  1856),  the  date  of  the 
commencement  of  the  partnership  in  the  pleadings  mentioned,  to 
the  (23rd  September,  1886),  the  date  of  the  death  of  the  said  G.  B. ; 
2.  Account  of  all  partnership  dealings  and  transactions  between 
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the  said  J.  B.  deceased  and  the  Deft,  as  from  the  (23rd  September, 
1886),  to  the  (21st  December,  1893),  the  date  of  the  death  of  the 
said  J.  B. ;  And  it  is  ordered  that  what  shall  appear  to  be  due  from 
the  Deft  be  answered  by  him  personally,  and  what  shall  appear  to 
be  due  from  the  estate  of  the  testator,  J.  B.  deceased,  be  answered 
by  the  Pit,  as  the  executrix  of  his  will,  out  of  his  assets ;  [if  assets 
admitted,  she  by  her  Counsel  admitting  assets  of  the  said  J.  B.  for 
that  purpose]  [or  if  assets  not  admitted,  out  of  his  assets  in  a  due 
course  of  administration].  And  in  case  the  Pit  shall  not  admit  assets  of 
the  testator,  J.  B.  deceased,  come  to  her  hands  ;  3.  An  account  of  the 
personal  estate  of  the  said  J.  B.  deceased,  come  to  the  hands  of  the 
Pit  as  executrix  of  his  will,  or  to  the  hands  of  any  other  person  or 
persons  by  the  order  or  for  the  use  of  the  Pit ;  4.  An  inquiry  what 
real  estate  the  said  J.  B.  was  seized  of  or  entitled  to  at  the  time 
of  his  death. — Pit  to  pay  Defts'  costs  of  counterclaim  and  of  and 
occasioned  by  the  said  appeal  to  be  taxed.  But  such  costs  are 
in  the  first  instance,  to  be  set  ofi  against  any  balance  due  from  the 
Deft  to  the  Pit  in  taking  the  sfiid  accounts,  so  far  as  such  balance 
will  extend. — Adapted  from. — Betjemann  v.  Betjemann,  C.  A.,  14 
June,  1895,  A.  3075  ;  [1895]  2  Ch.  474,  C.  A. 

Inquiry  No.  4  has  been  inserted  in  the  above  order  as  proper  since  the 
Land  Transfer  Act,  1897. 

For  order  on  admissions  in  the  pleadings  under  O.  xxxii,  6,  directing  an 
inquiry  as  to  the  terms  of  a  partnership  and  common  partnership  accounts,  . 
see  Thorp  v.  HoUsworth,  M.  R.,  12  April,  1876,  3  Ch.  D.  642.     And  see  also 
Turquand  v.  Wilson,  V.-C.  H.,  18  Nov.  1875,  B.  1922 ;   1  Ch.  D.  85. 


NOTES. 
DEmNITION  OF  PARTNERSHIP. 

By  the  Partnership  Act,  1890  (53  &  54  V.  c.  39),  s.  1  (1),  "  Partnership  " 
is  defined  to  be  "  the  relation  which  subsists  between  persons  carrying  on  a 
business  "  (which  expression,  by  sect.  45,  includes  every  trade,  occupation 
or  profession)  "  in  common  with  a  view  of  profit.  (2)  But  the  relation 
between  members  of  any  co.  or  association  which  is  (a)  registered  as  a  eo. 
under  the  Cos.  Act,  1862,  or  any  other  Act  of  Parliament  for  the  time  being 
in  force  and  relating  to  the  registration  of  joint  stock  cos. ;  or  (b)  formed 
or  incorporated  by  or  in  pursuance  of  any  other  Act  of  Parhament,  or 
letters  patent,  or  royal  charter ;  or  (c)  a  co.  engaged  in  working  mines 
within  and  subject  to  the  jurisdiction  of  the  Stannaries,  is  not  a  partnership 
within  the  meaning  of  this  Act "  ;  as  to  meaning  of  limited  partner,  see 
Limited  Partnership  Act,  1907. 

By  s.  19,  "  The  mutual  right  and  duties  of  partners,  whether  ascertained 
by  agreement  or  defined  by  this  Act,  may  be  varied  by  the  consent  of  all 
the  partners,  and  such  consent  may  be  either  express  or  inferred  from  a 
course  of  dealing." 

A  partnership  does  not  exist  between  members  of  a  mutual  insurance 
society  in  which  each  in  consideration  of  a  payment  made  to  him  under- 
writes a  policy  for  a  stipulated  sum :  Lindley,  14  ;  Exp.  Hargrove,  10  Ch. 
642,  553  ;  nor  between  the  promoters  of  an  inchoate  company  :  Bright  v. 
Hutton,  3  H.  L.  C.  341 ;  Hamilton  v.  Smith,  7  W.  R.  173  ;  28  L.  J.  Ch.  404  ; 
7  Jur.  N.  S.  32  ;  though  an  association  of  such  promoters  may  be  wound 
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up  under  the  Companies  Act,  1862,  s.  199,  for  which  is  substituted  the 
Companies  (Consolidation)  Act,  1908,  ss.  267,  268  :  Be  Royal  Victoria 
Theatre  Syndicate,  22  W.  R.  256  ;  30  L.  T.  3  ;  and  any  promoter  may  be 
held  Hable  to  make  good  his  representations,  as  on  an  agreement  for 
partnership  :  Moore  and  De  La  Torre's  Case,  18  Eq.  661. 

And  the  liabihty  of  such  a  partnership  may  be  proved  aliunde  :  Martin'' s 
Claim,  14  Eq.  148. 

Questions  relating  to  the  position  and  liabihty  of  partners  and  quasi- 
partners  usually  arise  in  actions  by  creditors,  and  these  questions,  and  the 
further  provisions  of  the  Act  of  1890  in  reference  thereto,  have  therefore  been 
considered  in  the  notes  to  Sect.  IV.,  inf.  p.  2123. 

LIMITED  PARTNERSHIP. 

Since  the  1st  Jan.  1908,  it  has  been  possible  to  form  Umited  partnerships 
under  the  provisions  of  the  Limited  Partnerships  Act,  1907  (7  Edw.  VII. 
c.  24).  Such  partnership  shall  not  consist  in  the  case  of  a  partnership 
carrying  on  the  business  of  banking,  of  more  than  ten  persons,  and,  in  the 
case  of  any  other  partnership,  of  more  than  twenty  persons,  and  mxist 
consist  of  one  or  more  persons  called  general  partners,  who  shall  be  liable 
for  all  debts  and  obligations  of  the  firm,  and  one  or  more  persons  to  be 
called  Umited  partners,  who  shall  at  the  time  of  entering  into  such  partner- 
ship contribute  thereto  a  sum  or  sums  as  capital  or  property  valued  at  a 
stated  amount,  and  who  shall  not  be  liable  for  the  debts  or  obhgations  of 
the  firm  beyond  the  amount  so  contributed. 

As  to  when  a  limited  partner  is  entitled  to  a  winding-up  order,  see  Be 
Hughes,  [1911]  1  Ch.  342. 

RELIEF  IN  NATURE  OP  SPECIFIC  PERFORMANCE. 

"  As  a  general  rule,  the  Court  will  not  decree  specific  performance  of  an  General  rule, 
agreement  to  perform  and  carry  on  a  partnership.  There  may  be  excep- 
tions, but  very  limited  exceptions,  to  this  rule,  such,  for  instance,  as  the 
Court  going  the  length  of  decreeing  the  execution  of  a  deed  "  :  per  V.-C. 
Giffard,  in  Scott  v.  Bayment,  7  Eq.  115  :  see  also  Bagnall  v.  Edwards, 
I.  E.  10  Eq.  215  ;  Sichel  v.  Mosenthal,  13  Beav.  371. 

Nor  will  an  order  be  made  for  carrying  on  a  partnership,  except  with  a 
view  to  winding  it  up  :  Richards  v.  Davies,  2  B.  &  M.  347. 

But  the  Court  will  give  effect  to  an  agreement  for  a  partnership  which  has  Cases  where 
been  executed  by  the  parties  if  there  has  been  part  performance,  or  if  it  is  Court  will  aid 
necessary  in  order  to  do  substantial  justice  between  the  parties,  and  will  agreement  for 
for  that  purpose  direct  the  execution  of  a  deed :  England  v.  Curling,  8  Beav.  partnership. 
129,  Form  1,  sup.  p.  2090 ;  Hibbert  v.  H.,  Coll.  Part.  133  ;  Bitxton  v.  Lister, 
3  Atk.  385 ;   Crowley  v.  0' Sullivan,  [1900]  2  I.  R.  478 ;   Byrne  v.  Reid, 
[1902]  2  Ch.  735  ;    and  see  also  M.  R.  in  Sichel  v.  Mosenthal,  30  Beav. 
371,  at  p.  376  ;  or  execute  a  trust  declared  in  the  partnership  agreement : 
Dale  V.  Hamilton,  2  Ph.  269  ;   or  restrain  breaches  of  partnership  articles 
by  injunction :  Watney  v.  Trist,  45  L.  J.  Ch.  412,  sup.  Vol.  I,  p.  683  ; 
Marshall  v.  Colman,  2  J.  &  W.   266  (even  though  a  dissolution  be  not 
claimed :    Watney  v.  Trist,  sup. ;  Fairthorne  v.  Western,  3  Ha.  387  ;  Hall 
Y.  H.,  12  Beav.  414) ;  or  by  ordering  moneys  wrongfully  drawn  out  to  be 
paid  into  Court :  Birley  v.  Kennedy,  6  N.  R.  395. 

And  as  a  foundation  of  a  judgment  for  relief,  the  Court  will  declare  the 
existence  of  a  partnership  (Syers  v.  jS.,  1  App.  Ca.  193,  sup.  Form  2,  p.  2090 ; 
Webster  v.  Bray,  7  Ha.  180,  sup.  p.  2091  ;  Bobinson  v.  Anderson,  20  Beav. 
104),  and  decide  the  construction  of  a  doubtful  agreement :  Moore  v.  Davies, 
11  Ch.  D.  261. 

A  right  of  pre-emption,  secured  to  surviving  or  continuing  partners  by 
partnership  articles,  will  be  enforced:  Homfray  v.  Fothergill,  1  Eq.  577, 
sup.  p.  2090 ;  even  though  the  prescribed  mode  of  ascertaining  the  value 
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of  the  share  (if  not  of  the  essence  of  the  contract)  is  impracticable  :  Dinham 
V.  Bradford,  5  Ch.  519,  sup.  p.  2090  :  Hordern  v.  H.,  [1910]  A.  C.  465  ; 
but  not  a  right  of  purchase  at  a  valuation  under  a  separate  instrument, 
where  the  prescribed  method  of  valuation  is  of  the  essence,  and  the  parties 
refuse  to  proceed  on  it :  Vichers  v.  F.,  4  Eq.  529  ;  nor  a  right  of  sale  of 
goodwill  in  favour  of  a  retiring  partner,  where  no  price  is  fixed :  Austen 
V.  Boys,  2  D.  &  J.  626  ;  nor  an  agreement  to  sell  "  goodwill,"  uncon- 
nected with  any  fixed  interest  in  the  business  premises :  Coslake  v.  Till, 
1  Russ.  376  ;  Bozon  v.  Farlow,  1  Me*'.  459  ;  although,  after  an  assign- 
ment of  goodwill  by  a  retiring  partner,  the  purchasing  partner  will  bo 
protected  by  injunction  :   Churton  v.  Douglas,  Joh.  174. 

And  on  the  subject  of  goodwill,  see  Scott  v.  Rowland,  26  L.  T.  391  ;  20 
W.  R.  508  ;  Burfield  v.  Bouch,  31  Beav.  241  ;  Robertson  v.  Quiddington,  28 
Beav.  529  ;  Smith  v.  Everett,  27  Beav.  456 ;  Davies  v.  Hodgson,  25  Beav. 
177,  and  post,  p.  2111. 

As  to  contracts  for  the  sale  or  purchase  of  shares  in  cos.,  v.  Chap.  L., 
"  Specific  Performance,"  p.  2140. 

Though  the  continuance  of  a  partnership  will  not  be  ordered,  a  dissolution 
will  be  declared  void  if  unauthorized  by  the  articles  of  partnership  :  Witt  v. 
Corcoran,  21  W.  R.  47  ;  sup.  p.  2093  ;  or  in  fraud  of  the  trustee  in  bank- 
ruptcy of  a  partner :  Exp.  Warden,  21  W.  R.  51  (and  see  Whitni07-e  v. 
Mason,  2  J.  &  H.  204 ;  Borland's  Trustee  v.  Steel,  [1901]  1  Ch.  279) ;  or 
in  fraud  of  third  parties  :  Allhusen  v.  Borries,  15  W.  R.  739  ;  sup.  p.  2093. 


Fraud. 


Misrepre- 
sentation. 
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RESCISSION. 

Where  a  partnership  is  entered  into  under  circumstances  of  fraud,  the 
person  defrauded  may  seek  equitable  relief,  and  damages  at  law  as  well : 
Rawlins  v.  Wickham,  3  De  G.  &  J.  304 ;  and  see  Betjemann  v.  B.,  [1895] 
2  Ch.  474,  C.  A.  ;  and  is  entitled,  at  his  option,  either  to  have  the  partner- 
ship set  aside  ab  initio,  or  dissolved  on  the  ground  of  the  fraud,  and  any 
premium  paid  by  him,  or  some  part  of  it,  returned  :  Jauncey  v.  Knowles, 
29  L.  J.  Ch.  95  ;   1  L.  T.  116  ;  8  W.  R.  65. 

Where  a  partnership  contract  was  induced  by  misrepresentation  without 
fraud,  the  right  to  rescission,  in  the  absence  of  laches,  was  held  to  be  not 
affected  by  the  fact  that  the  insolvency  of  the  business  had  increased  so  that 
restitutio  in  integrum  was  impossible  ;  and  the  other  partners  being  estopped 
from  saying  that  the  party  misled  was  a  member  of  the  firm  could  not 
recover  against  him  for  money  lent  and  goods  sold  by  them  to  the  partner- 
ship :  Adam  v.  Newbigging,  13  App.  Ca.  308  ;  ;S.  C,  34  Ch.  D.  582,  C.  A. ; 
and  he  had,  as  a  consequence  of  the  rescission,  and  not  by  way  of  damages, 
a  right  to  be  indemnified  against  the  debts  and  liabilities  of  the  partnership 
though  he  might  not  have  been  able  to  maintain  an  action  of  deceit :  New- 
bigging V.  Adam,  34  Ch.  D.  582,  C.  A.  ;  but  see  S.  C,  13  App.  Ca.  308  ;  and 
as  to  the  difficulties  in  the  way  of  a  party  seeking  rescission  of  a  contract 
after  change  of  position,  see  Lagunas  Nitrate  Go.  v.  Lagunas  Syndicate, 
[1899]  2  Ch.  392,  C.  A. 

By  the  Partnership  Act,  1890,  s.  41,  where  a  partnership  contract  is 
rescinded  on  the  ground  of  the  fraud  or  misrepresentation  of  one  of  the 
parties  thereto,  the  party  entitled  to  rescind  is,  without  prejudice  to  any 
other  right,  entitled — (a)  to  a  lien  on,  or  right  of  retention  of,  the  surplus 
of  the  partnership  assets,  after  satisfying  the  partnership  liabihties,  for 
any  sum  of  money  paid  by  him  for  the  purchase  of  a  share  in  the  partner- 
ship and  for  any  capital  contributed  by  liim  :  see  Mycock  v.  Beatson, 
13  Ch.  D.  384 ;  and  is  (b)  to  stand  in  the  place  of  the  creditors  of  the  firm 
for  any  payments  made  by  him  in  respect  of  the  partnership  liabilities ; 
and  (c)  to  be  indemnified,  by  the  person  guilty  of  the  fraud  or  making  the 
representation,  against  all  the  debts  and  liabilities  of  the  firm. 

As  to  return  of  premium,  see  Bullock  v.  Crockett,  3  Gift.  N.  S.  507 ;  and 
inf.  pp.  2099,  2112. 
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DTTKATION   Off  PAETSTEBSHIP. 

By  the  Partnership  Act,  1890,  s.  26,  "  (I)  Where  no  fixed  term  has  been 
agreed  upon  for  the  duration  of  the  partnership,  any  partner  may  determine 
the  partnersliip  at  any  time  on  giving  notice  of  his  intention  so  to  do  to  all 
the  otlier  partners.  (2)  Wliere  tlie  partnership  lias  originally  been  consti- 
tuted by  deed,  a  notice  in  writing,  signed  by  the  partner  giving  it,  sliall  be 
sufficient  for  this  purpose." 

And  by  sect.  27  (1),  "  Where  a  partnership  entered  into  for  a  fixed  term  is 
continued  after  the  term  has  expired,  and  without  any  express  new  agree- 
ment, the  rights  and  duties  of  the  parties  remain  the  same  as  they  were 
at  tlie  expiration  of  the  term,  so  tar  as  is  consistent  with  a  partnership  at 
will ;  (2)  a  continuance  of  the  business  by  the  partners,  or  such  of  tliem  as 
habitually  acted  tlierein,  without  any  settlement  or  liquidation  of  the  part- 
nership affairs,  is  presumed  to  be  a  continuance  of  the  partnersliip." 

These  sections  are  declaratory  of  the  existing  law  :  see  Burdon  v.  Barhus, 
i  D.  F.  &  J.  42  ;  per  Lord  Eldon,  in  Crawshay  v.  Maide,  1  Sw.  508  ;  Parsons 
V.  Hayward,  4  D.  F.  &  J.  474 ;  Oillett  v.  Thornton,  19  Eq.  599  ;  Lindley, 
10  ei  seq. 

In  the  case  of  a  continuation  of  a  partnership  after  the  expiration  of  tlie 
term,  it  is  implied  that  each  partner  has  the  right,  when  acting  bona  fide, 
and  not  for  the  purpose  of  obtaining  an  undue  advantage,  instantly  to 
determine  the  partnersliip  :  Neilson  v.  Mossend  Iron  Co.,  11  App.  Cas. 
298  ;  and  articles  relating  to  dissolution,  or  otherwise  inapphcable,  will 
not  be  deemed  to  continue  in  force  :  Hogg  v.  H.,  35  L.  T.  792  ;  Clark  v. 
Leach,  1  D.  J.  &  S.  409. 

Nor  a  clause  limiting  a  period  of  three  months  before  tlie  expiration  of  tlie 
original  term  for  arrangements  in  reference  to  tlie  continuance  of  the  part- 
nership :  Neilson  v.  Mossend  Iron  Co.,  11  App.  Cas.  298. 

But  a  provision  that,  on  the  decease  of  a  partner,  the  surviving  partner 
should  pay  his  exors  a  sum  for  goodwill  has  been  held  consistent  with  a  part- 
nersliip at  will :   Cox  v.  Willoughby,  13  Ch.  D.  863. 

And  so  a  provision  giving  one  of  the  partners  an  option  of  purchase  at  the 
end  of  the  partnership  term  :  Daw  v.  Herring,  [1892]  1  Ch.  284 ;  but  a 
provision  for  purchase  of  the  share  of  a  deceased  partner  was  not  applicable 
where  the  partnership  was  carried  on  solely  for  winding-up  :  Myers  v.  M., 
60  L.  J.  Ch.  311. 

Where  a  new  partner  comes  into  an  existing  partnership,  without  more, 
he  does  so  on  the  existing  terms  :  Austen  v.  Boys,  24  Beav.  598  ;  8  L.  T.  40  ; 
and  it  makes  no  dififerenoe  that  he  is  introduced  by  n  partner  under  the 
power  of  nomination  given  him  by  the  articles:  Byrne  v.  Seid,  [1902] 
2  Ch.  735  ;  Lindley  on  Partnerships,  6th  ed.  400  ;  but  it  is  a  question 
of  evidence,  whether,  for  the  purposes  of  the  firm  so  formed,  the  old 
partnership  is  to  be  considered  as  more  than  one  partner  or  not :  Warner 
V.  Smith,  8  L.  T.  221  ;  1  De  G.  J.  &  S.  337  ;  32  L.  J.  Ch.  573  ;  11  W.  R. 
392  ;  but  (see  Partnership  Act,  1890,  s.  17)  a  person  who  is  admitted  as  a 
partner  into  an  existing  firm  does  not  thereby  become  liable  to  the  creditors 
of  the  firm  for  anything  done  before  he  became  a  partner. 


Section  II. — Dissolution — Account — Sale, 

1.  Dissolution^— Accounts. 

"  Declare  ttat  the  partnersliip  in  tte  pleadings  mentioned  between 
the  Pit  and  the  Deft  ought  to  be  dissolved  as  from  the  date  of  this 
judgment  [or  from  the  —  day  of  —  (date  of  service  of  writ)] ;   and 
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order  and  adjudge  the  same  accordingly  ;  And  it  is  ordered  that  the 
following  &c. : — 1.  An  account  of  all  dealings  and  transactions 
between  the  Pit  and  the  Deft  as  co-partners  from  the  —  day  of  —  ; 
2.  An  inquiry  of  what  the  credits,  property,  and  effects  now  belonging 
to  the  said  partnership  consist." — (Any  settled  account  not  to  be 
disturbed). — Adjourn  &c. — Lucas  v.  Gutts,  V.-C.  S.,  24  Feb.  1853, 
B.  475. 

Under  an  order  directing  an  aooount  and  not  referring  to  settled  accounts 
the  accounting  party  may  set  up  settled  accounts  though  the  order  does 
not  direct  that  settled  accounts  shall  not  be  disturbed  and  the  opposite 
party  may  impeach  them  though  the  order  does  not  expressly  give  him 
liberty  to  do  so.  The  words  in  brackets  ought  therefore  not  to  be  inserted 
as  a  matter  of  course,  see  Holgaie  v.  Shuit,  28  Ch.  D.  111. 

2.  House,  &c.,  where  business  was  carried  on,  declared  Partnership 
Assets — Sale  and  Accounts — Receiver. 

"  Declare,  that  the  leasehold  house  &c.,  at  &c.,  in  the  pleadings 
mentioned,  and  comprised  in  the  indenture  of  lease  dated  &c.,  and  in 
the  indenture  of  assignment  dated  &c.,  and  wherein  the  partnership 
between  the  Pit  and  the  Deft  has  been  carried  on,  are  assets  of  the 
said  partnership  ;  And  Order  that  the  said  leasehold  premises, 
together  with  the  trade  fittings  and  fixtures  thereon,  be  sold  with 
the  approbation  of  the  Judge." — And  it  is  ordered  that  the  money 
to  arise  by  such  sale  be  paid  into  Court  to  the  credit  of  this  action, 
R.  V.  P.,  "  Proceeds  &c.  subject  to  further  order." — ^And  it  is  ordered 
that  the  following  account  be  taken,  that  is  to  say :  1.  An  account 
of  all  partnership  dealings  &c.  [Form  1,  sup.]. — Adjourn  &c. — ■ 
Liberty  to  apply  in  Chambers  for  receiver. — Baiker  v.  Pike,  V.-C.  S., 
2  July,  1857,  B.  1360. 

For  form  of  advertisement  of  sale  of  goodwill,  where  a  surviving  partner 
intends  to  carry  on  a  similar  business,  see  Johnson  v.  Hellely,  L.  JJ.,  21  Dec. 
1864 ;  2  D.  J.  &  S.  446  ;  13  W.  E.  38. 

And  for  inquiries  as  to  goodwill,  see  Smith  v.  Everett,  27  Beav.  456  ;  and 
see  decree  in  Cooh  v.  GoUingridge,  lb. ;  and  for  order,  on  appeal,  striking 
out  a  direction  to  include  goodwill  in  the  account,  see  Steuart  v.  Oladstone, 
C.  A.,  4  March,  1879,  B.  619  ;  10  Ch.  626  ;  Scott  v.  Scott,  89  L.  T.  582, 
but  in  the  absence  of  any  provision  to  the  contrary  in  the  articles  goodwill 
.  must  be  included  among  the  assets  :  Hill  v.  Fearis,  [1905]  1  Ch.  466  ;  see 
post,  p.  2111. 

For  decree  declaring  that  the  words  "  stock  belonging  to  the  partner- 
ship "  of  a  firm  of  ironmasters  included  and  denoted  the  partnership 
business,  and  the  ironworks,  with  all  the  houses,  lands,  mines,  and  premises 
adjoining  and  belonging  to  the  partnership,  together  with  the  machinery  and 
apparatus  attached  thereto,  and  all  the  stock-in-trade,  implements,  tools, 
and  other  property  belonging  to  the  business,  and  that  the  exclusive  right 
to  use  the  trade-mark  belonging  to  the  partnership  was  part  of  the  property 
of  the  partnership,  and  ought  to  be  included  in  the  valuation,  and  that  the 
goodwill  of  the  business  of  the  partnership  ought  also  to  be  valued,  and  was 
to  be  valued  on  the  footing  of  the  surviving  partner  being  at  liberty  to 
set  up  and  carry  on  the  same  business  as  that  of  the  partnership,  see  Hall 
V.  Barrows,  L.  C,  21  Dec.  1863;  4  D.  J.  &  S.  160;  3  N.  R.  263 ;  followed 
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in  Reynolds  v.  BuUoch,  47  L.  J.  Cli.  773  ;  39  L.  T.  443  ;  26  W.  R.  678  ; 
and  see  Levy  v.  Walker,  10  Ch.  D.  436,  C.  A. 

For  decree,  in  suit  by  one  of  surviving  partners  of  a  firm  of  solrs  against 
tlie  exors  of  a  deceased  partner  and  the  other  survivors,  for  winding  up  the 
partnership  and  taking  the  accounts,  and  as  to  the  right  of  the  exors  and 
surviving  partners  to  the  account  boolcs,  letter  books,  deeds  and  papers 
belonging  to  tlie  deceased,  in  respect  of  business  originally  carried  on  by 
liim  alone,  or  as  member  of  former  firms,  and  the  other  papers,  with 
directions  as  to  the  custody  and  delivery  of  the  papers,  &c.,  subject  to  any 
directions  of  the  clients,  and  without  prejudice  to  any  existing  lien,  and  if 
necessary  for  an  inquiry  how  they  ought  to  be  disposed  of,  and  directions 
for  the  receiver  to  make  out  bills  of  costs,  and  get  in  the  debts  of  the 
partnership,  see  Rawlinson  v.  Moss,  V.-C.  W.,  23  March,  1861,  B.  670  ; 
and  for  further  order  as  to  the  right  to  papers,  &c.,  8.  C,  V.-C.  W.,  21  June, 
1861,  B.  1337  ;  9  W.  R.  733  ;  30  L.  J.  Ch.  797  ;  7  Jur.  N.  S.  1053  ;  4  L.  T. 
619. 

For  decree  winding  up  a  partnersliip  in  Ha3rti,  and  taking  accounts  of 
agency  transactions  between  the  partnersliip  and  a  Liverpool  firm,  see 
Maunder  v.  Lloyd,  V.-C.  W.,  24  Nov.  1862,  B.  2333  ;  2  J.  &.  H.  727. 

For  decree  for  dissolution  of  a  firm  of  colliery  owners,  with  inquiries 
whether  any,  and  what,  sum  ought  to  be  allowed  to  the  Deft  in  respect  of 
expenditure  upon  the  partnership  property,  and  upon  what  footing  the 
plant  and  stock-in-trade  was  to  be  valued,  and  directing  valuation  accord- 
ingly, and  a  sum  to  be  fixed  as  a  "  tentale  "  rent,  see  Burden  v.  Barhus, 
V.-C.  S.,  13  Dec.  1861,  A.  2334  ;  3  Giff.  433  ;  5  L.  T.  573. 

For  order  on  further  consideration,  declaring  that  the  debts  and  HabiUties 
of  the  partnership,  except  the  salary  of  one  Deft,  an  infant  partner,  ought  to 
be  paid  and  discharged  out  of  the  partnership  assets,  the  losses  to  be  borne 
by  the  Pit  and  the  other  Deft,  and  that  the  same  Deft  was  liable  to  pay  to 
the  Pit  any  deficiency  resulting  from  a  realisation  of  the  assets,  after  paying 
the  debts,  and  order  that  he  pay  the  same,  the  salary  of  the  Deft,  the  infant 
partner,  being  disclaimed  by  him,  not  to  be  paid,  see  Wright  v.  Tanner, 
V.-C.  S.,  9  March,  1869,  B.  908  ;  20  L.  T.  431. 


3.  Sale  as  Going  Concern. 

"  Order  that  the  business  of  grocers  &c.,  carried  on  at  &c.  by  the 
Pit  and  Defts  under  the  style  or  firm  of  &c.,  with  the  goodwill, 
assets,  and  effects  thereof  be  sold  as  a  going  concern,  with  the  approba- 
tion of  the  Judge,  and  the  Pit  and  Defts  are  respectively  to  be  at 
liberty  to  bid  at  such  sale." — Direction  for  payment  of  purchase- 
money  into  Court. — Metcalfe  v.  Briggs,  V.-C.  M,,  17  May,  1877, 
B.  1290. 

For  subsequent  order,  allowing  the  Pit  as  purchaser  at  the  price  of  £ — , 
and  giving  directions  for  payment  of  purchase-money,  see  S.  C,  V.-C.  M., 
21  June,  1877,  B.  1877. 

4.  Return  of  Premium — Occupation  Rent. 

"  Declare  that  the  Pit  is  entitled  to  be  credited  in  account  with 
a  return  of  a  proportionate  part  of  the  premium  of  £ — ■  calculated 
according  to  the  shortened  term  mentioned  in  the  memorandum  of 
&c.  in  the  pleadings  mentioned,  together  with  interest  at  the  rate 
of  £4  p.  c.  per  ann.  from  the  —  of  —  ;  And  Order  that  the  following 
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&c. — 1.  An  account  of  what  is  due  to  the  Pit  in  respect  of  the  pro- 
portionate part  of  the  said  sum  of  £ —  and  interest ;  "  2.  Account  of 
partnership  dealings  and  transactions  &c.  [Form  1,  sup.] ;  3.  "  An 
inquiry  whether  any,  and  what,  occupation  rent  should  be  charged 
against  the  Deft  in  respect  of  his  occupation  of  the  leasehold  premises 
and  fixtures  in  the  pleadings  mentioned  since  the  said  —  of  — ." 
— No  costs  on  either  side. — Adjourn  &c. — Wilson  v.  Johnstone, 
V.-C.  W.,  30  July,  1873,  B.  2405  ;   16  Eq.  613. 

Tor  declaration  that  the  Pit  was  entitled  to  a  return  of  such  a  part  of  the 
premium  as  bore  the  same  proportion  to  the  total  amount  of  premium  paid 
by  him,  as  the  unexpired  period  of  the  term  of  seven  years  bore  to  the  whole 
term,  see  Atwood  v.  Maude,  L.  C.  &  L.  J.  S.,  11  March,  1868,  A.  686  ; 
3  Oh.  369  ;  and  see  also  Pease  v.  Hewitt,  M.  R.,  23  April,  1862,  B.  744  ;  31 
Beav.  22. 

And  for  a  similar  decree,  where  the  preinium  was  partly  paid,  declaring 
that  the  Pit  ought  to  be  debited  with  the  unpaid  portion,  and  credited  with 
such  a  proportion  of  the  whole  premium  as  was  reasonable  and  proper, 
having  regard  to  the  fact  that,  &o.,  and  directing  an  inquiry  what  would 
be  a  proper  sum  to  be  so  credited  to  the  Pit,  see  McKenna  v.  Parkes, 
V.-C,  K.,  26  Nov.  1866,  B,  2560  ;  15  W.  B.  217  ;  15  L.  T.  500. 

5.  Application  of  Fund  in  Court  in  Partnership  Action. 

Discharge  the  receiver  and  manager ;  And  it  is  ordered  that  the 

said  (receiver)  do  lodge  the  balance  of  (£167  Os.  Id.)  certified  to  be 

due  from  him  in  Court  as  directed  in  the  lodgment  part  of  the 

schedule  hereto ;  Deal  with  the  funds  so  to  be  lodged  and  the  funds 

in  Court  as  directed  in  the  schedule  hereto,  the  sum  of  (£649  2s.  4:d.) 

therein  mentioned,  being  the  amount  of  the  debt  by  the  Master's  said 

certificate  certified  to  be  due  to  the  Pit,  and  the  sum  of  (£600  7s.  7d.) 

in  the  said  schedule  also  mentioned,  being  the  difference  between 

(£1405  2s.  lid.)    by  the  said  certificate  certified  to  be  due  to  the 

Pit  and  (£804  15s.  id.)  thereby  certified  to  be  due  to  the  Deft  from 

the  partnership. — Tax  costs  of  action. — And  it  appearing  that  the 

residue  of  the  said  funds  in  Court  and  interest,  after  making  the 

payments  thereby  directed  to  the  Pit,  will  be  insuflS.oient  for  payment 

in  full  of  the  said  costs  ;  The  Taxing  Master  is  to  apportion  such 

residue  and  interest  rateably  between  the  Pit  and  Deft  in  proportion 

to  the  respective  amounts  of  their  said  costs  when  taxed  ;  And  this 

Court  being  of  opinion  that  the  aggregate  amount  of  the  balance 

of  such  costs  left  unsatisfied  after  the  payment  directed  by  the  said 

schedule  in  respect  thereof  ought  to  be  borne  by  the  Pit  and  Deft 

equally  doth  order  that  the  Taxing  Master  do  certify  what  sum  is 

due  from  either  of  the  parties  to  the  other  in  respect  thereof ;   And 

it  is  ordered  that  such  sum  be  paid  by  the  party  from  whom  to  the 

party  to  whom  the  same  shall  be  certified  to  be  due  within  (7)  days 

after  the  date  of  such  certificate. — Liberty  to  apply  as  to  getting 

in  the  outstanding  book  debts  enumerated  in  the  (first)  schedule  to 

the  said  certificate  and  generally. 
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Lodgment  and  Payment  Schedule. 

In  the  High  Court  of  Justice, 

Chancery  Division.  Date  of  Order,  8th  May,  1894. 

Ross  V.  White.     1891.    R.    462. 
Ledger  Credit.    As  above. 


I. — Lodgment. 

Particulars  of  Funds  to  be 

Lodged  to  the  account  of 

the  Paymaster-General. 

Person  to  make  the  Lodgment. 

Amounts. 

Money. 

Securities. 

Cash 

H.   H.,  the  receiver  and 
manager 

£     s.    d. 
167     0     7 

£    s.    d. 

II. — Payment. 

Funds  to  be  dealt  with  :  £7  19«.  'id.  cash  ;  £24  Os.  \d.  money  on 
deposit ;  And  £1180  9s.  %d.  Consols,  in  Court,  and  funds  to  be 
lodged  as  above. 


Particulars  o£  Payments,  Transfers  or 

other  Operations  to  be  carried  out 

by  the  Paymaster. 

Payees  and  Trans- 
ferees or  Titles 
of  Separate 
Accounts. 

Amounts . 

Money. 

Securities. 

Sell  Consols. 

Pay  £649  2s.  id.    and  interest  on 
£541  13s.  2d.  part  thereof  at  £5 
p.  c.  per  ann.from  (26  Feb.  1894) 

Pay 

Out  of  residue  of  funds  and  any 
interest — • 
Pay  amounts  to  be  apportioned 
by  the  Taxing  Master  in  re- 
spect of   costs   to   be  taxed 
under  this  order. 

Pit  J.  R. 
The  same 

£    s.     d. 
600     7     7 

£      s.  d. 
1180     9     8 

—Ross  V.  White,  Kekewich,  J.,  8  May,  1894,  B.  770 ;   S.  0.,  C.  A., 
13  July,  1894,  B.  950  ;  [1894]  3  Ch.  326. 


6.  Special  Case — Instruction  to  Arbitrator  to  consider  Question  of 
Goodwill — Right  to  solicit  Customers. 

This  special  case  stated  for  the  opinion  of  the  Court  pursuant  to 
sect.  19  of  the  Arbitration  Act,  1889  &c..  This  Court  is  of  opinion 
that  under  Article  [8]  of  the  Articles  of  Partnership  set  forth  in  the 
[1st]  Schedule  to  the  said  special  case  or  otherwise  the  Arbitrator 
ought  to  consider  the  question  of  goodwill,  and  set  a  value  upon  the 
goodwill  (if  any)  which  he  may  consider  to  have  been  attached  to 
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the  business  at  tlie  death  of  the  said  E.  D.,  and  that  in  considering 
the  question  of  goodwill  the  Arbitrator  should  appraise  the  value 
(if  any)  thereof  on  the  footing  that  if  it  were  sold  the  said  R.  J.  M. 
(one  of  the  parties  to  the  arbitration)  would  be  at  liberty  to  carry  on 
a  rival  business,  but  without  any  right  to  solicit  any  person  who  was 
a  customer  of  the  old  firm  prior  to  the  death  of  the  said  E.  D.  to 
continue  to  deal  with  the  said  R.  J.  M.  or  not  to  deal  with  the  pur- 
chaser, and  on  the  footing  that  if  it  were  sold  the  said  R.  J.  M.  would 
not  be  entitled  to  carry  on  business  under  the  name  of  L.  and  D.  ; 
And  that  the  Arbitrator  ought  not  to  have  received  any  evidence 
as  to  the  custom  alleged  in  the  said  special  case,  or  as  to  any  of  the 
matters  referred  to  in  paragraph  [7]  of  the  said  special  case. — 
Re  David  and  Matthews,  Romer,  J.,  24  Jan.  1899,  A.  337 ;  [1899] 
1  Ch.  378. 


7.  Action  hy  Mortgagee  of  Share  to  enforce  his  Security  on  Dis- 
solution-— Declaration  of  Rights  of  Mortgagee — Partnership 
Act,  1890,  s.  31,  siA-ss.  1,  2. 

Declaee  that  the  partnership  ia  the  pleadings  mentioned  between 
the  Defts  was  dissolved  as  from  the  (30th  June,  1899),  and  that  the 
Pit  [mortgagee  of  the  share  of  the  Deft  W.  S.  W.  in  the  partnership] 
is  entitled  to  a  charge  on  the  share  and  interest  of  the  Deft  W.  S.  W. 
in  the  assets  of  the  partnership  business  as  on  the  (30th  June, 
1899)  [date  on  which  partnership  dissolved  hy  indenture  hetioeen  the 
partners]  for  the  amount  which  shall  be  certified  to  be  due  to  him 
under  the  account  numbered  1  ;  And  order  that  the  following 
accounts  and  inquiry  &c.  : — 1.  An  account  of  what  is  due  to  the 
Pit  under  or  by  virtue  of  the  said  indenture  dated  &c.  ;  2.  An 
inquiry  of  what  the  share  and  interest  of  the  Deft  W.  S.  W.  in  the 
assets  of  the  said  partnership  business  consisted  at  the  date  of  the 
dissolution  of  the  said  partnership  ;  3.  An  account  of  all  dealings 
and  transactions  between  the  Defts  as  co-partners  as  from  the  (30th 
June,  1899). — Accounts  and  inquiry  suspended  pending  the  appeal 
of  the  Deft  D.  D.  from  this  judgment. — Deft  D.  D.  to  pay  Pit's  costs 
of  action  down  to  and  including  this  judgment,  to  be  taxed. — Adjourn 
further  consideration. — Reserve  questions  by  whom  subsequent  costs 
are  to  be  borne. — Liberty  to  apply. — Watts  v.  Driscoll,  Farwell,  J., 
13  March,  1900,  B.  1076  ;  1900,  W.  N.  77  ;  S.  C,  C.  A.,  30 Nov.  1900, 
B.  3947  ;  [1901]  1  Ch.  294. 

8.  Trade  Union — Distribution  of  Unexpended  Funds  among 
Different  Classes  of  Members  on  Dissolution. 

Appoint  for  the  purpose  of  this  application  the  Deft  S.  B.  to 
represent  all  male  members  of  the  above-named  P.  and  T.  A.  T.  P. 
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Society  who  are  interested  in  contending  that  all  members  other 
than  transferees  are  entitled  to  share  equally  in  the  funds  of  the 
said  society,  and  the  Deft  T.  M.  to  represent  the  members  of  the 
said  society  who  are  interested  in  contending  that  the  share  of  eacli 
member  varies  according  to  the  length  of  the  term  of  membership 
of  such  member  pursuant  to  Rule  37  of  the  rules  of  the  said  society, 
and  the  Deft  M.  L.  to  represent  the  members  of  the  said  society  in 
its  rules  known  and  described  as  transferees  interested  in  contending 
that  all  members  of  the  said  society  are  entitled  to  share  equally 
in  the  funds  of  the  said  society.  Declare  that  the  surplus  funds  in 
the  hands  of  the  trustees,  after  providing  for  the  costs  of  this  applica- 
tion and  the  costs  of  the  liquidation,  ought  to  be  divided  among  the 
persons  who  were  the  members  of  the  said  society  at  the  date  of  its 
dissolution  in  proportion  to  the  amounts  actually  contributed  by 
such  members  to  the  funds  of  the  said  society,  excluding  all  fines  and 
payments  made  by  them  other  than  ordinary  contributions,  and  with- 
out taking  into  account  any  sums  received  by  them  from  the  said 
society.  And  order  that  the  trustees  do  retain  and  pay  the  costs  of 
all  parties  of  action  as  between  solr  and  client,  to  be  taxed  &c.,  out  of 
the  funds  in  their  hands  and  divide  the  residue  of  such  funds  in 
accordance  with  the  foregoing  declaration. — Liberty  to  apply. — 
Re  Printers  and  Transferees  Amalgamaied  Trade  Protection  Society, 
Byrne,  J.,  1  June,  1899,  B.  1918 ;  [1899]  2  Ch.  184.— Followed  in  Re 
Lead  Oompany's  Workmen's  Fund,  where  the  principle  of  calculating 
payment  is  stated,  [1904]  2  Ch.  196. 

The  decision  in  this  case  was  based  upon  the  principle  of  resulting  trust  as 
enunciated  in  Cunnack  v.  Edwards,  [1895]  1  Ch.  489  ;  [1896]  2  Ch.  679, 
C.  A. ;  and  other  cases  cited  siij].  p.  1629. 


NOTES. 
JURISDICTIOK. 

There  are  "  three  circumstances  any  one  of  which  will  give  jurisdiction  to 
the  tribunals  of  the  country  to  take  cognizance  of  the  matter.  The  first 
is  where  the  Deft  is  within  the  jurisdiction  of  the  Court.  The  second  is, 
where  the  subject-matter  in  dispute  is  situate  within  the  jurisdiction  of  the 
Court.  And  the  third  is,  where  the  contract  in  question  was  entered  into 
within  the  jurisdiction  of  tlic  Court.  By  the  word  '  jurisdiction  '  I  mean 
territorial  jurisdiction,  the  topographical  limits  within  which  Uie  com- 
pulsory process  of  the  Court  operates :  "  M.  R.,  in  Cookney  v.  Anderson, 
31  Beav.  462  ;  and  see  ,S'.  C,  1  D.  J.  &  S.  365  ;  Maunder  v.  Lloyd,  2  J.  & 
H.  718  ;  0.  xr.  1,  2.  Although  the  decision  of  L.  C.  Westbury  in  Cookney 
V.  Anderson,  1  D.  J.  &  S.  365,  was  not  followed  in  Drummond  v.  D.,  2  Ch. 
32,  the  principles  above  stated  remain  unaffected. 

As  to  service  of  writ  on  a  foreign  partnership  carrying  on  business  in  this 
country,  v.  sup.  Vol.  I.  p.  12. 

As  to  transfer  of  an  action  for  partnership  accounts  from  the  King's 
Bench  Division  to  Chancery  Division  on  the  ground  that  the  King's  Bench 
Division  has  not  suitable  machinery  for  the  convenient  taking  of  such 
accounts,  see  Leslie  v.  Clifford,  50  L.  T.  590  ;  sup.  Vol.  I.  p.  793. 


2104 


Partnership. 


[chap.  xlix. 


ACCOUNT. 

Limitation  of       Semble,  the  right  to  have  an  account  of  a  partnership  taken  by  the  Court 
actions.  is  burred  in  all  oases  in  six  years  from  the  date  of  dissolution  or  determina- 

tion of  the  partnership  :  Knox  v.  Oye,  L.  R.  5  H.  L.  656  ;  Noyes  v.  Crawley, 
10  Ch.  D.  31  ;  Friend  v.  Young,  [1897]  2  Ch.  421 ;  but  see  Millington  v. 
Holland,  18  W.  B.  184  ;  Miller  v.  M.,  8  Eq.  499. 

Secus,  where  after  the  determination  of  a  partnership  by  death  the 
accounts  have  been  carried  on  into  a  new  partnership  without  interruption 
or  settlement :  Betjemann  v.  B.,  [1895]  2  Ch.  474,  C.  A. 

And  as  each  co-partner  is  entitled  to  rely  on  the  good  faith  of  the  others, 
concealed  fraud  precludes  any  defence  grounded  on  lapse  of  time :  Betjemann 
V.  B.,  sup. 

And  generally,  by  analogy  to  the  Statute  of  Limitations,  a  partner  cannot 

sue  in  respect  of  his  interest  after  non-claim  during  a  period  of  six  years  : 

Rule  V.  Jewell,  18  Ch.  D.  660  ;  but  time  does  not  begin  to  run  against  him 

until  there  has  been  some  act  of  exclusion  on  the  part  of  the  firm  :  Barton  v. 

N.  Staffordshire  Ey.  Co.,  38  Ch.  D.  458;    e.g.,  a  forfeiture  of  his  shares, 

though  not  regularly  made  :  Rule  v.  Jewell,  sup.     In  the  case  of  a  dividend, 

time  begins  to  run  against  the  shareholder  from  the  declaration  of  the 

dividend  by  the  co. :  Be  Severn  and  Wye,  cfcc.  By.  Co.,  [1896]  1  Ch.  559  R. 

When  A  suit  for  a  general  account  of  a  partnership  can  only  be  sustained  ynih 

decreed.  a  view  to  a  dissolution  :   Loscombe  v.  Russell,  4  Sim.  8  ;   unless  the  Deft  has 

improperly  attempted  to  force  the  Pit  to  a  dissolution  :  FairthorneY.  Weston, 

3  Ha.  387  ;  or  unless  all  the  partners  cannot  be  made  parties  :   Wallworth  v. 

Holt,  4  My.  &  C.  619  ;   but  a  suit  may  be  brought  for  an  account  of  past 

partnership  transactions,  or  a  particular  transaction,  without  claiming  a 

dissolution  :  Richards  v.  Dairies,  2  Russ.  &  M.  347  ;  Fawcett  v.  Whitehouse, 

1  Russ.  &  M.  132  ;  Piercy  v.  Fynney,  12  Eq.  69. 

Method  of  In  taking  the  accounts,  the  uniform  custom  of  the  partnership  will  be 

taking  followed,  either  as  putting  a  construction  upon  the  partnership  articles,  or 

accounts.  as  evidence  of  an  agreement  between  the  partners  :  Exp.  Barber,  5  Ch.  687  ; 

Coventry  v.  Barclay,  3  D.  J.  &  S.  320  ;  Hunter  v.  Bowling,  [1893]  1  Ch.  391. 

Semble,  the  books  of  the  partnership  are  admissible  in  evidence  for  and 

against  partners  and  their  estates  :   Lodge  v.  Prichard,  3  D.  M.  &  G.  906  ; 

Lindl.  566. 

Whether  under  an  order  for  ordinary  accounts  and  inquiries  relating  to 

partnership  dealings  and  transactions  a  question  of  fraudulent  withdrawal  of 

moneys,  and  a  claim  for  interest  thereon,  might  not  be  raised,  qvcere  : 

Barber  v.  Maclcrell,  12  Ch.  D.  534  ;  observing  on  Job  v.  J.,  6  Ch.  D.  562  ; 

and  Mayer  v.  Miirray,  8  Ch.  D.  424 ;  compare  Re  Wrightson,  [1908]  1  Ch.  789. 

Gaming  Acts.       A  partnership  in  a  bookmaking  and  betting  business  is  not  illegal,  as  such 

a  business  can  be  carried  on  ■\vithout  contravening  the  Betting  Act,  1853 

(16  &  17  V.  c.  119),  s.  3,  by  using  a  "  place  "  for  the  purpose  of  betting, 

and  the  fact  that  collateral  acts  of  an  illegal  kind  have  been  done  by  one 

partner  in  the  course  of  such  business  will  not  deprive  the  other  partner  of 

his  right  to  an  account :  Thwaites  v.  Coulthwaite,  [1896]  1  Ch.  496  ;  and  see 

Harvey  v.  Hart,  1894,  W.  N.  72  ;  Thomas  v.  Sutlers,  [1900]  1  Ch.  10,  C.  A. ; 

Saffery  v.  Mayer,  [1901]  1  Q.  B.  11,  C.  A. ;   but  upon  the  taking  of  such 

an  account  questions  may  arise  (under  the  Gaming  Acts,  1845  and  1892, 

or  otherwise)  as  to  particular  winnings  earned  by  illegal  practices  :  Thwaites 

V.  Coulthwaite,  [1896]  1  Ch.  496 ;    Saffery  v.  Mayer,  [1901]  1  Q.  B.   15, 

17,  C.  A. 

Duty  of  By  the  Partnership  Act,  1890,  s.  28,  "  partners  are  bound  to  render  true 

partners  to       accounts  and  full  information  of  all  things  affecting  the  partnership  to  any 

account.  partner  or  his  legal  representatives." 

By  sect.  29,  "  (1.)  Every  partner  must  account  to  the  firm  for  any  benefit 
derived  by  him  without  the  consent  of  the  other  partners  from  any  trans- 
action concerning  the  partnership,  or  from  any  use  by  him  of  the  partner- 
ship property,  name,  or  business  connection ;  (2.)  This  section  applies  also 


SECT.  II.]        Dissolution — Account — Sale.  2105 

to  transactions  undertaken  after  a  partnership  has  been  dissolved  by  the 
death  of  a  partner,  and  before  the  affairs  thereof  have  been  completely 
wound  up,  either  by  any  surviving  partner  or  by  the  representatives  of  the 
deceased  partner." 

By  sect.  30,  if  a  partner,  without  the  consent  of  the  other  partners,  carries 
on  any  business  of  the  same  nature  as  and  competing  with  that  of  the  firm, 
he  must  account  for  and  pay  over  to  the  firm  all  profits  made  by  him  in  that 
business. 

A  partner  in  possession  of  partnership  property  is  not  obliged  to  account 
for  rents  and  profits  on  the  footing  of  wilful  default :  Bowe  v.  Wood, 
2  Jao.  &  W.  556. 

But  one  partner  may  have  a  demand  against  another  for  compensation 
for  negHgence  or  fraud :  Bury  v.  Allen,  1  Col.  589  ;  Marshall  v.  M.,  V.-C.  B., 
25  Jan.  1871. 

.  In  the  absence  of  fraud  or  special  circumstances,  a  partner  will  not  be 
compelled,  in  a  suit  for  account  or  dissolution,  to  make  discovery  of  the 
general  partnership  accounts  before  the  hearing  :  White  v.  Barker,  5  D.  & 
Sm.  746  ;  Lockett  v.  L.,  4  Ch.  336. 

A  partner  receiving  money  on  account  of  himself  and  co-partner  does  not 
act  in  a  fiduciary  capacity  so  as  to  be  liable,  in  case  of  default,  to  imprison- 
ment under  the  Debtors  Act,  1869,  s.  4  (3) :    Piddocke  v.  Burt,  [18941 

1  Ch.  343. 

Where  a  partner  received  a  gratuity  for  business  arising  out  of  partner-  What  are 
ship  business,  this  was  held  assets  of  the  partnership :  Hancock  v.  Heaton.  30  assets  of 
L.  T.  592  ;  22  W.  K.  680,  784  ;  so,  too,  were  the  offices  of  clerk  to  guardians  partnership, 
of  the  poor,  registrar  of  births,  steward  of  a  manor,  and  treasurer  of  turnpike 
trusts,  under  special  circumstances  :  Collins  v.  Jackson,  31  Beav.  645  ;  so, 
too,  was  the  increase  in  value  of  the  fixed  plant  of  a  partnership  which  had 
been  taken  over  from  a  partner  at  a  valuation  and  entered  at  that  figure 
in  the  books  :  Robinson  v.  Ashton,  20  Eq.  25  ;  and  a  mortgage  of  partner- 
ship property  by  a  partner,  to  secure  a  private  debt,  where  the  mortgagee 
had  notice  that  the  property  comprised  in  the  mortgage  was  partnership 
property,  was   postponed   to   the   claim  of   the    other   partner   for   the 
amount  due  on  taking  the  partnership  account :   Oavander  v.  Bulteel,  9 
Ch.  79. 

But  where  a  partner  purchased  a  chattel  on  his  own  account  with  partner- 
ship money,  it  was  held  that  the  partnership  had  no  lien  :  Walton  v.  Butler, 
29  Beav.  428  ;  and  a  lease  of  the  partnership  premises,  acquired  before  the 
commencement  of  the  partnership,  and  including  other  property,  was  held 
not  to  be  assets  of  the  partnership  :  Burdon  v.  Barkus,  3  Giff.  412  ;  and 
an  account  cannot  be  obtained  of  profits  made  by  a  partner  in  a  separate 
trade  (not  carried  on  in  rivalry  with  the  partnership  business,  not  derived 
from  his  connection  with  it,  and  entirely  beyond  the  scope  of  it)  in  breach  of 
a  covenant  in  the  partnership  articles  not  directly  or  indirectly  to  engage  in 
any  business  other  than  that  of  the  partnership  :   Aas  v.  Benham,  [1891] 

2  Ch.  294,  C.  A.  ;  following  Dean  v.  McDowell,  26  W.  R.  486  ;  8  Ch.  D.  345  ; 
Lind.  on  Partnership,  350  (but  an  injunction  was  granted  to  restrain  such 
partner  for  making  use  of  the  firm  name  for  his  own  purposes). 

As  to  the  right  of  a  partner  to  introduce  an  agent  (to  whom  no  reasonable  Employment 
objection  can  be  taken)  to  examine  books  and  accounts,  see  Bevan  v.  Webb,  of  agent  to 
[1901]  2  Ch.  59,  C.  A.  examine 

The  proper  mode  of  ascertaining  profits  is,  to  ascertain  the  value  of  the  ^"counts, 
partnership  property,  and  deduct  the  original  capital  of  the  partners  (with  Profits,  ascer- 
interest  thereon  if  necessary) :  Dinham  v.  Bradford,  5  Ch.  519.  tainment  of. 

Where  the  partners  had  treated  their  respective  shares  of  declared  or 
estimated  profits  of  each  year  as  accretions  to  capital,  it  was  held  that  the 
profits  of  the  last  year  of  the  partnership  could  not  be  so  treated,  and  that 
surplus  assets  should  be  distributed  by  paying  to  each  partner  his  claims  in 
respect  of  capital  standing  to  his  account  at  the  dissolution,  and  the  residue 
or  deficiency  would  be  profits  or  losses,  in  either  case  divisible  in  the  agreed 
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proportions :  Binney  v.  Mutrie,  12  App.  Ca.  160, 165,  166  (where  the  form 
of  judgment  is  fully  stated). 

As  to  the  principles  on  which  the  accounts  of  a  trading  co.  should  be  kept, 
and  profits  ascertained  and  carried  to  profit  and  loss  account,  see  Lubbock  v. 
British  Bk.  ofS.  America,  [1892]  2  Ch.  198  ;  Bolton  v.  Natal  Land  Co.,  [1892] 
2  Ch.  124 ;  Foster  v.  New  Trinidad  Lake  Asphalt  Co.,  [1901]  1  Ch.  208  ; 
Lind.  429. 

The  presumption  that,  in  the  absence  of  express  stipulation,  losses  must 
be  borne  in  the  proportion  in  which  profits  are  shared  does  not  apply  to 
persons  who  have  only  an  indirect  participation  in  profits,  e.g.,  participating 
poHcy  holders  of  an  insurance  oo. .  Be  Albion  Ass.  Soc,  Exp.  Broiim. 
16  Ch.  D.  83,  C.  A. 

For  construction  of  partnership  articles,  or  of  phrases  therein,  in  suits 
for  account  or  dissolution,  see  as  follows  : — 

— where  no  share  of  assets  specified  :  Nelson  v.  Bealby,  5  L.  T.  736  (and 

see  Nowell  v.  N.,  7  Eq.  538) ; 
— option  of  purchasing  premises,  "  taking  the  lease  according  to  the  then 

value  thereof  "  :   Burfield  v.  Bouch,  31  Beav.  241  ; 
— share  of  deceased  partner,  "  with  interest  thereon  in  lieu  of  profits  "  : 

Browning  v.  B.,  31  Beav.  317  ; 
— "  the  said  fourteenth  share  of  the  profits  should  not  be  less  than  £500 

per  ann."  :   Croker  v.  Kreeft,  13  L.  T.  136  ; 
— "  do  any  act  to  the  discredit  or  injury  of  such  co-partnership  "  :  Snow 

v.  Milford,  18  L.  T.  142  ;   16  W.  B.  554  ; 
— indemnity  against  partnership  liabilities :   Orylls  v.  G.,  18  W.  R.  85  ; 
— "  accounts  not  to  be  re-opened  unless  some  manifest  error  to  the 

amount  of  £100  be  discovered  "  :   Exp.  Barber,  5  Ch.  687  ; 
— "  not  directly  or  indirectly  engage  in  any  other  business  "  :   Cooper  v. 

Page,  34  L.  T.  90  ; 
— '■  partnership  property  and  effects  "  :  Reynolds  v.  Bullock,  47  L.  J.  Ch. 

773  ;   39  L.  T.  443  ;  26  W.  E.  678  ; 
— "  sums  brought  in  in  cash  "  :    Wood  v.  Scoles,  1  Ch.  369  ; 
—share  taken  at  "  amount  appearing  in  last  annual  balance-sheet  signed 
previously  to  date  of  retirement  or  death  "  :    Hunter  v.  Bowling, 
[1893]  1  Ch.  391 ;  [1893]  3  Ch.  212,  CI.  A. 
Upon  the  construction  of  a  clause  providing  for  payment  oS.  of  a  deceased 
partner's  share  by  instalments,  interest  was  to  be  calculated  on  the  "  whole 
principal  unpaid,"  and  not  separably  on  each  instalment,  although  the 
latter  was  the  nearest  antecedent  to  the  words  "  mth  interest  thereon  "  : 
Ewing  y.E.,%  App.  Ca.  822. 

Where  the  articles  provided  that  if  the  business  should  not  be  conducted 
to  the  satisfaction  of  one  partner,  he  should  have  power  to  give  notice  to  the 
other  to  determine  the  partnership,  such  power  was  held  to  be  exercisable 
at  the  will  and  pleasure  of  the  former  :  Russell  v.  R.,  14  Ch.  D.  471. 

As  to  what  constitutes  "  scandalous  conduct  detrimental  to  the  partner- 
ship business,"  see  Carmichael  v.  Evans,  [1904]  1  Ch.  486  (partner  fined  for 
travelling  without  railway  ticket). 

A  partner,  even  in  the  case  of  a  banking  business,  has  no  power  to  accept 
shares  in  a  co.,  though  fully  paid  up,  in  satisfaction  of  a  debt  due  to  the  fiim, 
nor  can  the  Court  confer  any  such  power  on  a  receiver  in  a  partnership 
action  :  Niemann  v.  N.,  43  Ch.  D.  198,  C.  A. ;  explaining  and  distinguishing 
W eikersheim'' s  Case,  L.  R.  8  Ch.  831. 


EIGHTS  01'  ASSIGNEE. 


By  the  Partnership  Act,  1890,  s.  24,  sub-s.  6,  no  person  may  be  introduced 
as  a  partner  without  the  consent  of  all  the  partners. 

By  sect.  31,  "  (1)  an  assignment  by  any  partner  of  his  share  in  the 
partnership,  either  absolute,  or  by  way  of  mortgage,  or  redeemable  charge, 
does  not,  as  against  the  other  partners,  entitle  the  assignee,  during  the 
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continuance  of  the  partnership,  to  interfere  in  the  management  or  admou 
of  the  partnership  business  or  affairs,  or  to  require  any  accounts  of  the 
partnership  transactions,  or  to  inspect  the  partnership  books,  but  entitles 
the  assignee  only  to  receive  the  share  of  profits  to  which  the  assigning  partner 
would  othermse  be  entitled,  and  the  assignee  must  accept  the  account  of 
profits  agreed  to  by  the  partners.  (2)  In  case  of  a  dissolution  of  the  partner- 
ship, whether  as  respects  all  the  partners,  or  as  respects  the  assigning  partner, 
the  assignee  is  entitled  to  receive  the  share  of  the  partnership  assets  to  which 
the  assigning  partner  is  entitled,  as  between  himself  and  the  other  partners, 
and,  for  the  purpose  of  ascertaining  that  share,  to  an  account  as  from  the 
date  of  the  dissolution." 

An  assignment  by  one  partner  of  his  interest  to  another,  without  dis- 
closing the  transaction  to  the  third  partner,  is  not  in  itself  illegal :  Cassels  v. 
Steioart,  6  App.  Ca.  64. 

And  the  purchaser  must  indemnify  the  vendor  against  the  liabilities  of 
the  partnership,  although  the  purchaser  is  not  entitled  under  the  above- 
mentioned  sect.  31  to  become  a  partner :  Dodson  v.  Downey,  [1901]  2  Ch. 
620.  The  effect  of  sect.  31  is  to  substitute  the  assignee  for  the  assignor 
as  to  receipt  of  profits  but  not  as  to  powers  of  management :  Re  Oarwood, 
[1903]  1  Ch.  236  ;  and  as  to  the  circumstances  under  which  partners  may 
receive  salaries  as  part  of  the  management  and  administration,  see  sects.  24 
and  31  and  Be  Oarwood,  sup. 

As  to  the  effect  of  an  assignment  by  one  partner  to  another  (where  there 
are  more  than  two),  see  Emanuel  v.  Symon,  [1907]  1  K.  B.  235. 

A  partner  who  has  mortgaged  his  share  cannot  on  dissolution  sell  his 
interest  to  his  co-partner  without  the  consent  of  the  mortgagee,  and  if  he 
affects  to  do  so  the  mortgagee  wiU  be  entitled  to  an  account  as  from  the  date 
of  the  dissolution  :  Watts  v.  Driseoll,  [1901]  1  Ch.  294,  C.  A.,  and  Form  7, 
sup.  p.  2102. 

The  right  of  a  mortgagee  of  a  partner's  share  to  an  account  is  an  in- 
dependent right  given  by  the  Partnership  Act,  and  not  dependent  upon  the 
partnership  deed  or  affected  by  an  arbitration  clause  in  the  deed  :  Bonninv, 
Neame,  [1910]  1  Ch.  732. 

DISSOLUTION. 

By  the  Partnership  Act,  1890,  s.  32,  "  subject  to  any  agreement  between  Determina- 
the  partners,  a  partnersliip  is  dissolved  :  (a)  if  entered  into  for  a  fixed  term,  tion  of  part- 
by  the  expiration  of  that  term  ;  (b)  if  entered  into  for  a  single  adventure  or  nership  terra, 
undertaking,  by  the  termination  of  that  adventure  or  undertaking  ;   (o)  if 
entered  into  for  an  undefined  time,  by  any  partner  giving  notice  to  the  other 
or  others  of  his  intention  to  dissolve  the  partnership.     In  the  last -mentioned 
case  the  partnersliip  is  dissolved  as  from'  the  date  mentioned  in  the  notice  as 
the  date  of  dissolution,  or,  if  no  date  is  so  mentioned,  as  from  the  date  of 
the  communication   of  the   notice  "  :     see  Melkrsh  v.  Keen,  27   Beav. 
236. 

A  partnership  at  will  is  dissolved  by  commencing  a  suit  for  dissolution  : 
Shepherd  v.  Allen,  33  Beav.  677  ;  i.e.,  from  service,  not  from  issue,  of  writ : 
Unsworth  v.  Jordan,  1896,  W.  N.  2  ;  or  by  the  terms  of  an  answer  in  Chancery 
Syers  v.  S.,  1  App.  Ca.  174. 

A  partnership  for  a  term  may  be  dissolved  on  notice  in  accordance  with 
a  provision  in  the  articles,  although  the  partner  to  whom  the  notice  is  given 
is  a  lunatic  :  Jones  v.  Lloyd,  18  Eq.  265  ;  Robertson  v.  Lochie,  15  Sim.  285. 
And  as  to  a  clause  conferring  power  of  expulsion  of  partners,  see  Clarh  v. 
Hart,  6  H.  L.  C.  633  ;  Wood  v.  W.,  9  Ex.  190  ;  Cooper  v.  Page,  34  L.  T.  90  ; 
Steuart  v.  Gladstone,  10  Ch.  D.  626,  C.  A. 

Where  a  partnership  is  to  be  terminated  "  by  mutual  arrangement  only,'' 
one  partner  cannot  determine  it  by  notice  against  the  will  of  the  other 
partner  :  Moss  v.  Elphick,  [1910]  1  K.  B.  846. 

By  sect.  33,  "  (1)  subject  to  any  agreement  between  the  partners,  every  Death, 


2108 


Partnership. 


[chap.  xlix. 


bankruptcy 
or  charge. 


Carrying  on 

becoming 

unlawful. 


Misconduct. 


Judgment 
of  Court. 


Insanity. 


partnersliip  is  dissolved,  as  regards  all  the  partners,  by  the  death  or  bank- 
ruptcy of  any  partner.  (2)  A  partnership  may,  at  the  option  of  the  other 
partners,  be  dissolved  if  any  partner  suffers  his  share  of  the  partnership 
property  to  be  charged  under  this  Act  for  his  separate  debt." 

As  to  the  effect  of  the  death  or  bankruptcy  of  a  partner,  v.  inf.  p.  2117 
el  seq.  ;  and  for  the  provisions  of  sect.  23,  as  to  charging  the  share  of  a 
partner  in  execution  of  a  judgment,  v.  sup.  Vol.  I.  p.  411,  and  inf.  p.  2129. 

Where  partnership  effects  are  seized,  under  an  execution  against  a  partner, 
and  sold  to  a  stranger,  the  partnership  is  dissolved,  but  not  if  the  sale  was  to 
a  partner  purchasing  with  partnership  moneys  (though  the  purchase  might 
be  set  aside),  and  quaire  whether  so  if  he  purchased  with  his  own  money  : 
Helmore  v.  Smith,  35  Ch.  D.  436,  C.  A. 

By  sect.  34,  "  a  partnership  is,  in  every  case,  dissolved  by  the  happening 
of  any  event  which  makes  it  unlawful  for  the  business  of  the  firm  to  be 
carried  on,  or  for  the  members  of  the  firm  to  carry  it  on  in  partnership." 

As  to  injunction  restraining  breach  of  agreement  for  dissolution,  see 
Turner  v.  Major,  3.Giff.  442  ;  Scott  v.  Rowland,  26  L.  T.  391 ;  20  W.  E. 
508  ;  et  sup.  Vol.  I.  p.  683. 

And  as  to  dissolution  on  notice  by  one  partner,  when  another  has  grossly 
misconducted  himself,  see  Essell  v.  Hayward,  30  Beav.  158  ;  Carmichael  v. 
Evans,  [1904]  1  Ch.  486,  where  the  ground  of  the  expulsion  was  a  conviction 
for  travelling  on  a  railway  without  a  ticket  with  intent  to  avoid  payment, 
and  Clifford  v.  Timms,  [1908]  A.  C.  12,  H.  L.,  where  a  dentist  had  been 
guilty  of  "  professional  misconduct." 

It  is  not  a  condition  precedent  to  the  validity  of  the  notice  that  the 
partner  serving  it  should  previously  disclose  the  causes  of  complaint :  Green 
V.  Howell,  [1910]  1  Ch.  495,overruhngBa?-mei  v.  Youngs,  [1898]  ICh.  414. 

By  the  Partnership  Act,  1890,  s.  35,  "  On  application  by  a  partner  the 
Court  may  decree  a  dissolution  of  the  partnership  in  any  of  the  following 
cases  :  (a)  When  a  partner  is  found  lunatic  by  inquisition,  or  in  Scotland  by 
cognition,  or  is  shown  to  the  satisfaction  of  the  Court  to  be  of  permanently 
unsound  mind,  in  either  of  which  cases  the  application  may  be  made  as  well 
on  behalf  of  that  partner  by  his  committee  or  next  friend,  or  person  having 
title  to  intervene,  as  by  any  other  partner  ;  (b)  when  a  partner,  other  than 
the  partner  suing,  becomes  in  any  other  way  permanently  incapable  of  per- 
forming his  part  of  the  partnership  contract ;  (c)  when  a  partner,  other  than 
the  partner  suing,  has  been  guilty  of  such  conduct  as,  in  the  opinion  of  the 
Court,  regard  being  had  to  the  nature  of  the  business,  is  calculated  to  preju- 
dicially affect  the  carrying  on  of  the  business  ;  (d)  when  a  partner,  other 
than  the  partner  suing,  wilfully  or  persistently  commits  a  breach  of  the 
partnership  agreement,  or  otherwise  so  conducts  himself  in  matters  relating 
to  the  partnership  business  that  it  is  not  reasonably  practicable  for  the 
other  partner  or  partners  to  carry  oh  the  business  in  partnership  with  him  ; 

(e)  when  the  business  of  the  partnership  can  only  be  carried  on  at  a  loss  ; 

(f)  whenever  in  any  case  circumstances  have  arisen  which,  in  the  opinion 
of  the  Court,  render  it  just  and  equitable  that  the  partnership  be  dissolved." 

That  sub-sect,  (a)  as  to  insanity  is  declaratory,  see  Jones  v.  Lloyd,  18  Eq. 
265 ;  Rowlands  v.  Williams,  30  Beav.  302  ;  Sadler  v.  Lee,  6  Beav.  324  ; 
Jones  V.  Noy,  2  My.  &  K.  125.  The  insanity  must  not  be  merely  temporary, 
though  a  lucid  interval  will  not  affect  the  question  :  Whiiwell  v.  Arthur, 
35  Beav.  140  ;  Sayer  v.  Bennett,  1  Cox,  107. 

Whether  a  final  judgment  can  be  made  until  a  committee  is  appointed, 
quasre  :  Jones  v.  Lloyd,  18  Eq.  272. 

Where  it  is  proved  that  a  partner  is  of  unsound  mind,  but  not  found 
lunatic,  the  Court,  for  the  protection  of  the  partnership  and  assets,  has 
jurisdiction  to  restrain  him  from  injuring  the  partnership  business  during 
the  pendency  of  an  action  for  dissolution  :  J —  v.  S — ;  [1894]  3  Ch.  72. 

An  order  dissolving  a  partnership  might  also  be  made  under  the  Lunacy 
Regulation  Act,  16  &  17  V.  c.  70,  s.  123  ;  and  now  under  Lunacy  Act,  1890, 
s.  119. 
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For  cases  in  which,  previously  to  the  Act,  the  Court  has  ordered  a  dis-  Other  oases, 
solution  : — • 

on  the  ground  of  serious  misconduct  of  the  Deft,  see  Wray  v.  Hutchinson, 

2  My.  &  K.  235  ;  Bluck  v.  Capsiick,  12  Ch.  D.  863  ;   Yates  v.  Cousins, 

60  L.  T.  535  ;  1889,  W.  N.  57;  contra,  Anderson  v.  A.,  25  Beav.  190  ; 

Cheeseman  v.  Price,  35  Beav.  142  ;  Lindl.  616  et  seq. 

on  the  ground  of  incompatibility  of  temper,  or  misconduct  on  both 

sides,  see  Watney  v.  Wells,  30  Beav.  56  ;  Pease,  v.  Hewitt,  31  Beav.  22  ; 

8  L.  T.  11 ;  Lyon  v.  Tweddell,  13  Ch.  D.  375  ;  17  Ch.  D.  529,  C.  A. ; 

but  not  for  mere  squabbles  :    Wray  v.  Hutchinson,  2  My.  &  K.  235  ; 

and  as  a  rule  the  Court  will  not  interfere  in  matters  of   internal 

regulation  of  a  partnership  or  association  :    Hopkinson  v.   Marq. 

of  Exeter,   5   Eq.   63 ;  and   see  Chap.    XXXI.,    "  Injunctions," 

p.  683  et  seq. 

Where  the  dissolution  is  caused  by  the  misconduct  of  a  partner  who  has 

agreed  to  pay,  but  has  not  actually  paid,  a  premium,  he  may  be  ordered  to 

pay  the  whole  of  it  notwithstanding  the  dissolution  :  Bhick  v.  Capstick, 

12  Ch.  D.  863  ;  see  inf.  p.  2112. 

But  a  partner  is  "  not  entitled  to  act  improperly,  and  then  to  say  the  con- 
duct of  the  partners,  and  their  feelings,  are  such  that  the  partnership  can  no 
longer  be  continued  ;  and  certainly  this  Court  would  not  allow  any  person 
so  to  act,  and  thus  take  advantage  of  liis  owia  wrong  :  "  M.  R.,  Harrison  v. 
Tennant,  21  Beav.  494. 

As  to  the  wide  discretion  reposed  in  the  Court  as  to  the  grounds  for  direct- 
ing a  dissolution  of  partnership,  see  Lindl.  610. 

Dissolution  on  purely  equitable  grounds,  such  as  incompatibility  of 
temper,  will  not  be  decreed  retrospectively,  but  from  the  date  of  the  judg- 
ment :  Lyon  v.  Tweddell,  17  Ch.  D.  529,  C.  A. ;  Besch  v.  Frolich,  1  Ph.  172. 
The  fact  that  under  a  clause  in  partnership  articles  some  of  the  partners 
had  nominated  their  sons  to  succeed  to  their  shares  was  held  not  to  prevent 
the  partners  from  dissolving  partnership  :  Ehrmann  v.  E.,  71  L.  T.  17  ; 
43  W.  R.  125. 


EFFECT   OF  DISSOLUTION. 

By  the  Partnership  Act,  1890,  s.  37,  "  On  the  dissolution  of  a  partnership  Notifying 
or  retirement  of  a  partner  any  partner  may  publicly  notify  the  same,  and  dissolution, 
may  require  the  other  partner  or  partners  to  concur  for  that  purpose  in  all 
necessary  or  proper  acts,  if  any,  which  cannot  be  done  without  his  or  their 
concurrence." 

Previously  to  the  Act  the  Court  had  jurisdiction  to  compel  a  retiring 
partner  to  sign  a  notice  of  dissolution  for  the  "  London  Gazette  "  in  an 
action  in  which  no  other  specified  relief  was  claimed  :  Hendry  v.  Turner, 
32  Ch.  D.  355  ;  TrougMon  v.  Hunter,  18  Beav.  470. 

As  to  the  effect  of  notice  of  dissolution  in  the  "  Gazette,"  see  sect.  36, 
sub-sect.  2  ;   Lindl.  on  Partnership,  240,  250,  251. 

By  sect.  38,  "  After  the  dissolution  of  a  partnership,  the  authority  of  each  Continuing 
partner  to  bind  the  firm,  and  the  other  rights  and  obligations  of  the  partners  authority, 
continue,  notwithstanding  the  dissolution,  so  far  as  may  be  necessary  to 
wind  up  the  affairs  of  the  partnership,  and  to  complete  transactions  begun 
but  unfinished  at  the  time  of  the  dissolution,  but  not  otherwise.  Provided 
that  the  firm  is  in  no  case  bound  by  the  acts  of  a  partner  who  has  become 
bankrupt ;  but  this  proviso  does  not  affect  the  liability  of  any  person  who 
has,  after  the  bankruptcy,  represented  himself  or  knowingly  suffered 
himself  to  be  represented  as  a  partner  of  the  bankrupt." 

A  surviving  partner  for  the  purpose  of  winding  up  the  partnership  affairs 
may  continue  the  business  and  may  mortgage  the  partnership  property  to 
secure  a  debt :  Re  Bourne,  [1906]  2  Ch.  427,  C.  A. 
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ACCOUNT   CONSEQUENT   ON   DISSOLUTION. 

Application         By  the  Partnership  Act,  1890,  sect.  39, "  On  the  dissolution  of  a  partner- 
of  assets.  ship  every  partner  is  entitled,  as  against  the  other  partners  in  the  firm,  and 

all  persons  claiming  through  them  in  respect  of  their  interest  as  partners, 
to  have  the  property  of  the  partnership  applied  in  payment  of  the  debts  and 
liabilities  of  the  firm,  and  to  have  the  surplus  assets  after  such  payment 
applied  in  payment  of  what  may  be  due  to  the  partners  respectively,  after 
deducting  what  may  be  due  from  them  as  partners  to  the  firm,  and  for  that 
purpose  any  partner  or  liis  represves  may,  on  the  termination  of  the  partner- 
ship, apply  to  the  Court  to  wind  up  the  business  and  affairs  of  the  firm." 

By  sect.  44,  "  In  settUng  accounts  between  the  partners  after  a  dissolu- 
tion of  partnership,  the  following  rules  shall,  subject  to  any  agreement,  be 
observed : — (a)  Losses,  including  losses  and  deficiencies  of  capital,  shall  be 
paid  first  out  of  profits,  next  out  of  capital,  and  lastly,  if  necessary,  by  the 
parties  individually  in  the  proportion  in  which  they  were  entitled  to  share 
profits  ;  (b)  the  assets  of  the  firm,  including  the  sums,  if  any,  contributed 
by  the  partners  to  make  up  losses  or  deficiencies  of  capital,  shall  be  appUed 
in  the  following  manner  and  order  : — (1.)  In  paying  the  debts  and  HabiUties 
of  the  firm  to  persons  who  are  not  partners  therein  ;  (2.)  In  paying  to  each 
partner  rateably  what  is  due  from  the  firm  to  him  for  advances  as  dis- 
tinguished from  capital ;  (3.)  In  paying  to  each  partner  rateably  what  is 
due  from  the  firm  to  him  in  respect  of  capital ;  (4.)  The  ultimate  residue, 
if  any,  shall  be  divided  among  the  partners  in  the  proportion  in  which 
profits  are  divisible." 

Where  capital  is  contributed  in  unequal  shares,  but  net  profits  are  equally 
divided,  and  there  is  a  loss  of  capital,  each  partner  contributes  an  equal 
share  of  the  deficiency  of  capital,  and  the  assets  are  then  divided  by  paying 
to  each  rateably  the  capital  found  due  to  him  :  Oarner  v.  Murray,  [1904J 
1  Ch.  58. 
As  to  account  generally,  v.  sup.  p.  2104. 

SALE — GOODWILL. 

Sale.  Upon  a  dissolution  the  right  of  each  partner  is  to  have  a  sale  of  all  the 

partnership  property :  Burdon  v.  Barkus,  4  D.  P.  &  J.  49  ;  even  though  a 
division  is  directed  by  the  partnership  articles :  FeatJierstonhaugh  v.  Fen- 
wick,  17  Ves.  298  ;  Wilde  v.  Milne,  26  Beav.  504 ;  and  the  order  should  be 
for  a  sale  as  a  going  concern  {v.  sup.,  Porm  3,  p.  2099),  or  otherwise  as  the 
Judge  may  direct,  in  order  to  give  the  Deft  an  opportunity  of  bringing  any 
special  circumstances  before  the  Judge  in  Chambers :  Taylor  v.  Neate,  39 
Ch.  D.  538  ;  and  not  for  an  inquiry  in  what  manner  the  partnership  assets 
may  be  most  beneficially  sold,  where  that  might  cause  unnecessary  expense : 
Class  V.  Marshall,  33  W.  R.  409  ;  Page  v.  Slade,  52  L.  T.  961. 

But  the  Court  will  carry  on  a  business  for  the  purpose  of  winding-up  : 
Crawshay  v.  Maule,  1  Swanst.  495  ;  or  of  sale  as  a  going  concern  :  Watney 
V.  Wells,  2  Ch.  250 ;  or  will  sell  to  one  of  the  partners :  Syers  x.S.,\  App. 
Ca.  174 ;  and  will,  to  prevent  a  total  loss  of  the  property,  order  a  sale  as  a 
going  concern  before  judgment :  Heath  v.  Fisher,  17  W,  R.  69  ;  19  L.  T, 
-.05 ;  38  L.  J.  Ch.  14. 

Where  a  partnership  business  was  sold  under  order  of  the  Court,  and  the 
purchaser  took  possession,  but  did  not  pay  the  purchase-money  into  Court, 
and  became  bankrupt,  it  was  held  that  the  business  passed  to  his  trustee  in 
bankruptcy,  as  being  in  his  order  and  disposition :  Graham  v.  M'Culloch,  20 
Eq.  397. 

Where  the  premises  at  which  a  partnership  business  was  carried  on 
belonged  to  one  party  exclusively,  the  Court,  in  directing  a  sale  of  the 
business,  ordered  the  sale  to  be  conducted  by  an  independent  firm  of  solrs, 
with  liberty  to  either  party  to  bid :  Pawsey  v.  Armstrong,  18  Ch.  D.  698  ; 
sup.  Form  4,  p.  2092. 
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A  partner  may  purchase  for  himself  the  reversion  expectant  on  the 
determination  of  the  partnership  lease,  except  in  the  caseof  leases  renewable 
by  contract  or  custom  :  Bevan  v.  Wehh,  [1905]  1  Ch.  620,  and  see  Trimble  v. 
GoUhery,  [1906]  A.  C.  494. 

As  to  legal  estate  in  freehold  purchased  by  and  conveyed  to  firm  under 
firm  style,  see  Wray  v.  Wraij,  [1905]  2  Ch.  349. 

Goodwill  is  ordinarily  a  distinct  part  of  the  property  of  a  trading  partner-  Goodwill, 
ship,  and  under  a  provision  in  partnership  articles  for  valuation  of  the 
partnership  property  and  effects  at  its  close,  the  goodwill  is  a  matter  for 
valuation  :  Reynolds  v.  Bulloct,  47  L.  J.  Ch.  773  (not  following  Hall  v.  H., 
20-Beav.  139,  and  Burfield  v.  Roiich,  31  Beav.  241) ;  Page  v.  BatcUffe,  76 
L.  T.  63,  C.  A.  ;  74  L.  T.  343. 

In  valuing  the  "  effects  and  securities  "  of  a  business  on  the  expiration  of 
a  partnership  by  the  death  of  a  partner,  the  goodwill  (if  any)  ought  to  be 
taken  into  consideration,  and  such  a  value  ought  to  be  set  upon  it  as  attached 
to  the  business  at  the  death,  and  the  value  ought  to  be  appraised  on  the 
■  footing  that,  if  it  were  sold,  the  surviving  partner  would  be  at  liberty  to 
carry  on  a  rival  business,  but  would  not  have  the  right  to  solicit  any  person 
who  was  a  customer  of  the  old  firm  prior  to  the  death,  or  the  right  to  carry 
on  business  under  the  firm  name  :  Re  David  and  Matthews,  [1899]  1  Ch.  378  ; 
sup.  Form  6,  p.  2101,  applying  the  principle  of  Trego  v.  Hunt,  [1896]  A.  C. 
7,  sup.  Vol.  I.  p.  684 ;  and  see  Jennings  v.  J.,  [1898]  1  Ch.  378  ;  Hill  v. 
Fearis,  [1905]  1  Ch.  466  ;  Smith  v.  Nelson.  92  L.  T.  313  ;  Be  Leas  Hotel  Co., 
[1902]  1  Ch.  332. 

■  As  a  general  rule,  and  in  the  absence  of  express  contract,  there  is  not,  in 
a  partnership  between  solrs,  any  asset  which  is  capable  of  being  sold  or 
valued  as  "  goodwill  "  :  Arundell  v.  Bell,  52  L.  J.  Ch.  537  ;  49  L.  T.  345  ; 
31  W.  R.  477 ;  and  as  to  the  goodwill  of  a  stockbroker's  business,  see 
Hill  V.  Fearis,  sup.,  distinguishing  Wilson  v.  Williams,  29  L.  R.  Ir.  176. 

Upon  dissolution,  without  sale  or  assignment  of  goodwill,  each  of  the  Pirm  name, 
partners  in  a  firm  of  solrs  is  entitled  to  use  the  firm  name,  provided  he  does 
not  expose  his  former  partners  to  risk  of  liabiUty :  Burchell  v.  Wilde,  [1900] 
1  Ch.  551,  C.  A. ;  and  see  Tovmsend  v.  Jarman,  [1900]  2  Ch.  698  (use  of  firm 
name  "  J.  &  Co."  held  not  to  expose  the  individual  "  J."  to  appreciable 
risk). 

BEOBIVBE. 

As  to  the  appointment  of  a  receiver  of  the  partnership  property,  v.  sup. 
Vol.  I.  p.  751 ;  see  also  Pini  v.  Boncoroni,  [1892]  1  Ch.  663  (where  the  Court 
appointed  receiver  and  stayed  proceedings,  notwithstanding  an  arbitration 
clause) ;  Bowker  v.  Henry,  6  L.  T.  43. 

For  the  circumstances  under  which  one  of  the  members  of  a  dissolved 
partnership  will  be  appointed  receiver  and  manager,  see  Sargant  v.  Bead, 
1  Ch.  D.  600 ;  and  for  form  of  order  appointing  the  solvent  partner,  as 
against  the  trustees  in  bankruptcy  of  his  co-partners,  see  Collins  v.  Barker, 
[1893]  1  Ch.  578. 

Where  a  Deft  looked  up  goods  and  absconded  with  the  key,  a  writ  of 
assistance  was  issued  on  an  ez  parte  application,  to  enable  the  receiver  to 
obtain  possession  of  the  goods  :  Gazet  de  la  Borde  v.  Othon,  23  W.  R.  110  ; 
and  see  Wyman  v.  Knight,  39  Ch.  D.  165  ;  and  for  form  of  order  for  this 
writ,  see  sup.  Vol.  I.  p.  417. 

As  to  interference  with  the  management  of  a  receiver,  see  Dixon  v.  Dixon, 
89  L.  T.  272. 

As  to  the  powers  of  a  partner  appointed  receiver  to  take  shares  in  a  new 
CO.  in  payment  of  a  debt,  see  Niemann  v.  N.,  43  Ch.  D.  198,  C.  A.,  sup. 
p.  2106. 

The  receiver  may  deduct  his  remuneration  and^osts  from  moneys  in  his 
hands  as  receiver :  Davy  v.  Scarth,  [1906]  1  Ch.  55. 

As  to  the  rights  of  a  judgment  creditor  under  an  order  for  a  receiver  to 
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pay  him  his  debt,  where  stiofi  order  is  post-dated  with  the  creditor's  acqui- 
escence, see  Mitchell  v.  Weise ;  Exp.  Friedheim,  1892,  W.  N.  139. 


Partnership 
Act,  B.  40. 


Cases  where 
premium 
returned.    . 


RBTUKN   OF  PBEMnjM. 

By  the  Partnership  Act,  1890,  s.  40,  "  where  one  partner  has  paid  a  pre- 
mium to  another  on  entering  into  a  partnership  for  a  fixed  term,  and  the 
partnership  is  dissolved  before  the  expiration  of  that  term  otherwise  than  by 
the  death  of  a  partner,  the  Court  may  order  the  repayment  of  the  premium, 
or  of  such  part  thereof  as  it  thinks  just,  having  regard  to  the  terms  of  the 
partnership  contract  and  to  the  length  of  time  during  which  the  partnership 
has  continued  ;  unless  (a)  the  dissolution  is,  in  the  judgment  of  the  Court, 
wholly  or  chiefly  due  to  the  misconduct  of  the  partner  who  paid  the  pre- 
mium ;  or  (b)  the  partnership  has  been  dissolved  by  an  agreement  contain- 
ing no  provision  for  a  return  of  any  part  of  the  premium." 

A  partner  who  paid  a  premium  has  been  held  entitled  to  have  it,  or  a 
proportion  of  it,  returned  where  the  partnership  has  been  dissolved  on 
account  of  the  other  partner's  misconduct,  misrepresentation,  or  breach  of 
contract :  Atwood  v.  Maude,  3  Ch.  369  ;  Bury  v.  Alsen,  1  Coll.  559  ;  Jauncey 
v.  Knowles,  29  L.  J.  Ch.  95  ;  Adam  v.  Newbigging,  13  App.  Ca.  308  ;  Bluch 
V.  Capstick,  12  Ch.  D.  683  ;  Booke  v.  Nisbet,  50  L.  J.  Ch.  588  :  29  W.  R.  842  ; 

— ■  or  on  account  of  faults  on  both  sides  :  Astle  v.  Wright.  23  Beav.  77  ; 
Pease  v.  Hewitt,  31  Beav.  22  ; 

■ — ■  or,  generally,  on  the  ground  of  failure  of  consideration :  Bullock  v. 
Crockett,  3  Giff.  507  ;  5  L.  T.  822 ;  as  by  a  premature  dissolution  by  the 
Court :  Wilson  v.  Johnstone,  16  Eq.  606  ;  sup.  Form  4,  p.  2099  ;  and  see 
Bluck  V.  Capstick,  11  Ch.  D.  863 ; 

—  or  where  the  partnership  is  determinable  by  either  partner  on  notice 
and  one  gives  notice  to  the  other,  on  account  of  a  difference  of  opinion  : 
Daw  V.  Booke,  Booke  v.  Nisbet,  29  W.  B.  842  ;  50  L.  J.  Ch.  588  ; 

— ■  but  not  in  ease  of  dissolution  by  mutual  agreement :  Lee  v.  Page,  7  Jur. 
N.  S.  768  ;  30  L.  J.  Ch.  857  ;  9  W.  B.  754  ;  or  on  notice  in  accordance  with 
the  articles,  even  though  the  partner  giving  the  notice  has  set  up  business 
next  door  to  the  partnership  premises,  and  rendered  the  goodwill  valueless  : 
Bond  V.  Milburn,  20  W.  B.  197  ;  or  by  the  deliberate  misconduct  of  the 
partner  who  paid  the  premium  :  Wilson  v.  Johnstone,  16  Eq.  606  ;  or  on  the 
other  partner's  bankruptcy :  Akhurst  v.  Jackson,  1  Sw.  85 ;  unless  the 
embarrassment  was  concealed :  Fre.eland  v.  Stansfield,  2  Sm.  &  G.  479  ; 
nor  by  his  death  shortly  afterwards,  unless  there  has  been  misrepresenta- 
tion: Mackenna  v.  Parkes,  15  W.  B.  217  ;  15  L.  T.  500  ;  36  L.  J.  Ch.  366. 

After  the  usual  judgment  in  a  partnership  action  the  Court  declined  to 
add  an  inquiry  or  direction  as  to  return  of  premium,  it  not  appearing  that 
any  further  facts  had  come  to  the  knowledge  of  the  Pit  since  the  hearing  : 
Edmunds  v.  Bobinson,  29  Ch.  D.  170. 


Partnership  By  the  Partnership   Act,  1890,  s.  24  (3),  "  a  partner  making,  for  the 

Act,  3.  24  (3).  purpose  of  the  partnership,  'any  actual  payment  or  advance  beyond  the 
amount  of  capital  which  he  has  agreed  to  subscribe  is  "  (subject  to  any 
agreement,  express  or  implied,  between  the  partners)  "  entitled  to  interest 
at  the  rate  of  5  p.  u.  per  ann.  from  the  date  of  the  payment  or  advance  "  ; 
and  for  the  previous  law  to  the  hke  effect,  see  Exp.  Chippendale,  4  D.  M.  & 
G.  36  ;  and  see  Pirn  v.  Harris,  10  Ir.  Eq.  442  ;  Lind.  424  el  seq. 

And  a  partner  is  chargeable  with  interest  on  sums  in  hand,  and  not 
accounted  for  :  Hutcheson  v.  Smith,  5  Ir.  Eq.  117  ;  or  improperly  implied  : 
Evans  v.  Coventry,  8  D.  M.  &  G.  835. 

The  capital  of  partners  does  not  carry  interest,  in  the  absence  of  an 
agreement  to  that  eifect  (Partnership  Act,  1890,  s.  24  (4)),  even  though 
one  of  the  partners  has  failed  to  bring  in  his  portion :  Hill  v.  King,  3  D.  J. 
&  S.  419 ;  1  N,  R.  341 ; 
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• — ■  though  such  a  contract  may  be  presumed  :  Millar  v.  Craig,  6  Beav. 
433; 

—  and  interest  is  not  charged  on  withdrawals,  unless  fraudulent  or  im- 
proper :  Cooke  v.  Benbow,  3  D.  J.  &  S.  I  ;  Meymott  v.  iW.,  31  Beav.  445  ; 

• —  nor  on  undrawn  profits  :  Dinham  v.  Bradford,  5  Ch.  519  ; 

• — ■  and  is  not  to  be  deducted  in  calculating  profits  for  the  purpose  of  a 
salary  regulated  by  them :  Rishton  v.  Oriasell,  5  Eq.  326  ;  nor  on  the 
amounts  by  which  the  salary  has  been  underpaid,  except  from  the  time  of 
demand :   ^.  C,  10  Eq.  393. 

Where  capital  carries  interest  during  the  continuance  of  the  partnership, 
it  does  not  do  so  after  a  dissolution  :  Watney  v.  Wells,  2  Ch.  250  ;  Rhodes  v. 
R.,  Joh.  653  ;  although  the  business  is  being  carried  on  for  the  purpose  of 
sale  :  Watnei/  v.  Wells,  2  Ch.  250  ;  unless  on  special  grounds,  e.g.,  where 
the  capital  is  treated  as  a  debt :  Wood  v.  Scoles,  1  Ch.  369  ;  Barfield  v. 
Loughborough,  8  Ch.  1  ;  or  in  the  case  of  a  sleeping  partner :  Parsons  v. 
Hayward,  4  D.  F.  &  J.  474  ;  and  as  to  -the  option  of  an  outgoing  partner, 
or  the  represves  of  a  deceased  partner  to  a  share  of  profits,  or  interest  at 
5  p.  c,  where  the  partnership  is  carried  on  without  any  final  settlement  of 
accounts,  see  Partnership  Act,  1890,  s.  42,  inf.  p.  2118. 

A  surviving  partner,  who  carried  on  the  business  with  the  existing  capital, 
including  that  of  the  deceased  partner,  was  entitled  to  an  allowance  for 
management  before  an  equal  division  of  profits  :  Yates  v.  Finn,  13  Ch.  D. 
839  ;  see  judgment,  1  May,  1875,  B.  891  ;  order  on  further  consideration, 
28  Jan.  1880,  B.  522  ;  and  see  Daw  v.  Herring,  [1892]  1  Ch.  284  ;  40  W.  R. 
61  ;  61  L.  J.  Ch.  5  ;  65  L.  T.  782. 

After  the  date  of  the  certificate,  simple  interest  at  £4  p.  c.  runs  on  the 
amount  due  :  Bonville  v.  B.,  35  Beav.  129. 

ABBITKATION. 

By  the  Partnership  Act,  1890,  s.  24,  sub-s.  8  (subject  to  any  agreement,  Partnership 
express  or  impUed,  between  the  partners),  "any  difference  arising  as  to  Act,  b.  24  (8). 
ordinary  matters  connected  with  the  partnership  business  may  be  decided 
by  a  majority  of  the  partners,  but  no  change  may  be  made  in  the  nature  of 
the  partnership  business  without  the  consent  of  all  existing  partners^" 

By  sect.  25,  "  no  majority  of  the  partners  can  expel  any  partner,  unless  Sect.  25. 
a  power  to  do  so  has  been  conferred  by  express  agreement  between  the 
partners." 

As  to  the  effect  of  a  clause  in  the  partnership  articles,  or  an  agreement  for 
referring  disputes  to  arbitration,  as  a  bar  to  actions  for  account  or  dis- 
solution, V.  sup.  Vol.  I.  p.  393  ;  Wood  v.  Robson,  15  W.  R.  756  ;  Thomson  v. 
Anderson,  9  Eq.  523  ;  Pini  v.  Roncoroni,  [1892]  1  Ch.  633,  where  the  Court 
(following  Compagnie  du  Senegal  v.  Smith,  32  W.  R.  Ill  ;  46  L.  T.  527  ; 
53  L.  J.  Ch.  166)  appointed  a  receiver  and  stayed  proceedings,  notwith- 
standing an  arbitration  clause  ;  and  also  after  the  expiration  of  the  partner- 
ship term  :  and  see  Gillett  v.  Thornton,  19  Eq.  599  ;  Walmsley  v.  White, 
40  W.  R.  675  ;  and  sup.  Vol.  I.  p.  392  ;  Vawdrey  v.  Simpson,  [1896]  1  Ch. 
166  ;  Form  1,  sup.  Vol.  I.  p.  384 ;  Belfield  v.  Bourne,  [1894]  1  Ch.  521. 

Where  charges  amounting  to  fraud  were  made  against  a  partner,  such  a 
clause  did  not  cause  a  stay  of  proceedings:  Cooke  v.  Catchpole,  11  L.  T. 
264  ;  34  L.  J.  Ch.  857  ;  7  Jur.  N.  S.  768  ;  9  W.  R.  754  ;  and  see  Dennehy  v. 
Jolly,  22  W.  R.  449. 

There  must  be  differences  between  the  parties  to  be  settled  by  the  arbitra- 
tion (and  not  a  mere  appraisement  by  a  valuer)  to  cause  a  stay  of  proceed- 
ings :  Collins  v.  C,  26  Beav.  306  ;  Re  Evans,  Davies,  and  Chaddick,  22  L.  T. 
507. 

A  clause  providing  for  the  decision  of  disputes  by  a  foreign  commercial 
Court  is  vaUd,  and  proceedings  may  be  stayed  and  a  reference  ordered  in 
conformity  with  its  terms  :  Law  v.  Garrett,  8  Ch.  D.  26. 

See, also  upon  the  question  of  sending  a  dispute  to  arbitration,  or  having 

Yj^.  ni.  6  u 
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it  tried,  where  fraud  is  charged,  Russell  v.  E.,  14  Ch.  D.  471  (questioning 
observations  of  V.-C.  Wickens  in  Willesford  v.  Watson,  14  Eq.  572). 

COSTS. 

The  rule  as  to  costs  in  a  partnership  action  is  the  same  as  in  admon,  that 
where  there  is  no  fault  on  either  side,  they  are  payable  out  of  the  partnership 
assets,  i.e.,  the  assets  remaining  after  payment  of  partnership  debts,  and 
balances  due  to  any  of  the  partners  :  see  Potter  v.  Jackson,  13  Ch.  D.  845  ; 
Austin  V.  Jachscm,  11  Ch.  D.  942 ;  Homer  v.  Qiles,  lb.  942  ;  Basher  v. 
Crannis,  63  L.  T.  272  ;  Ross  v.  WhiU,  [1894]  3  Ch.  326,  C.  A.,  Form  5,  amp. 
p.  2100  ;  where  the  fund  in  Court  representing  the  assets  was  directed  to 
be  applied  first  in  paying  a  debt  due  to  one  partner  on  loan  account,  then  in 
placing  the  partners  on  a  footing  of  equality  as  regarded  capital,  and  then 
the  surplus  (if  any)  in  payment  of  costs. 

If  the  assets  after  such  payment  are  insufficient  for  payment  of  the  costs 
of  the  action,  the  costs  must  be  borne  by  the  partners  in  proportion  to  their 
shares  in  the  profits  :  Ross  v.  White,  sup. 

If  the  action  has  been  rendered  necessary  by  the  negUgence  or  misconduct 
of  one  of  the  partners,  that  partner  will  be  ordered  to  pay  the  costs  up  to 
trial,  so  far  as  they  have  been  occasioned  by  his  misconduct :  see  Earner  v. 
Oiles,  11  Ch.  D.  942 ;  Norton  v.  Russell,  19  Eq.  343. 

When  a  summons  to  vary  the  certificate  is  refused,  it  is  within  the  discre- 
tion of  the  Court  to  order  that  the  costs  be  paid  out  of  the  assets,  as  being 
costs  reasonably  incurred  in  ascertaining  the  fund  to  be  paid  out  of  Court, 
and  from  such  order  no  appeal  will  lie  :  Butcher  v.  Pooler,  24  Ch.  D.  273, 
C.  A. 


Section  III. — ^Account  aitee  Decease  of  a  Partner. 

1.  In  Action  hy  Executors  of  Deceased  against  Surviving  Partner. 

Order  that  the  following  &c. : — 1.  "  An  account  of  all  dealings 
and  transactions  between  W.,  deceased,  the  testator  in  the  pleadings 
named,  and  the  Deft,  as  bankers  and  co-partners ;  And  it  is  ordered 
that  what,  upon  taking  the  said  account,  shall  be  certified  to  be 
due  from  the  testator  be  answered  by  the  Pits,  as  the  exors  of  Ms 
will,  out  of  his  assets  ;  And  in  case  the  Pits  shall  not  admit  assets 
of  the  testator  come  to  their  hands." — Account  against  them  of 
his  personalty  and  inquiry  as  to  realty  [see  p.  1456,  ante]. — (Settled 
accounts  not  to  be  disturbed). — Adjourn  &c. — Cooke  v.  Ridley, 
M.  E.,  18  May,  1803,  A.  679. 

As  to  settled  accounts,  see  Holgate  v.  Shvtt,  28  Ch.  D.  HI,  and  p.  2098, 
ante. 

2.  Eaxcutors  of  Deceased  Partner  against  Surviving  Partner- 
Expiration  of  Term — Partnership  at  Will — Special  Inquiry. 

Declare  that  the  partnership  between  the  testator  J.  Y.  and  the 
Deft  was  as  from  and  after  16th  August,  1857,  and  up  to  and  at  the 
death  of  the  testator,  continued  and  carried  on  as  a  partnership  at 
will,  and  that  the  special  provisions  in  the  deed  of  partnership  in 
the  bill  (statement  of  claim)  mentioned,  providing  for  the  event 
of  the  death  of  the  t^estaj^or,  during  the  term  of  ten  years  mentioned 
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in  the  said  deed  of  partnership,  were  not  operative  or  applicable 
after  the  expiration  of  the  said  term,  and  that  the  rights  of  the  Pits, 
as  the  legal  pers.  represves  of  the  testator,  to  have  the  said  partner- 
ship wound  up  in  the  ordinary  way,  are  not  affected  thereby  ;  And 
order  that  the  following  &c.  :  1.  An  account  of  all  partnership  dealings 
and  transactions  between  the  testator  and  the  Deft ;  2.  An  account 
of  the  credits,  property,  and  effects  belonging  to  the'  said  partnership 
at  the  testator's  death  ;  3.  An  account  of  the  partnership  debts  and 
liabilities  at  the  time  of  the  testator's  death  ;  4.  An  inquiry  what 
has  become  of  the  partnership  property,  and  whether  any,  and  if 
any,  what  parts  thereof  remain  on  the  premises,  or  undisposed  of  ; 
5.  An  inquiry  whether  any  and  whicli  of  the  partnership  debts  and 
liabilities  have  been  since  paid  or  satisfied,  and  by  whom  and  out  of 
what  fund  ;  6.  An  inquiry  what  sums  have  been  paid  by  the  Deft 
to  the  Pits,  as  exors  of  the  will  of  the  testator  in  respect  of  the  said 
business,  or  the  testator's  capital  therein  since  the  testator's  death  ; 
And  in  taking  the  account  hereinbefore  directed,  the  Deft  is  to  be 
at  liberty  to  submit  any  claims  as  to  just  allowances,  which  he  may 
be  advised  ought  to  be  made  to  him  on  account  of  his  services  in 
managing,  transacting,  and  carrying  on  the  said  business  since  the 
death  of  the  said  testator,  and  such  allowances,  if  any,  as  shall 
appear  to  be  proper  in  respect  thereof,  are  to  be  made  accordingly ; 
And  it  is  ordered  that  what,  on  taking  the  said  accounts,  shall 
appear  to  be  due  from  the  Deft  be  answered  by  him  personally,  and 
what  shall  appear  to  be  due  from  the  testator  be  answered  by  the 
Pits,  as  the  exors  of  his  will,  out  of  his  assets ;  And  in  case  the  Pits 
shall  not  admit  assets  of  the  testator  come  to  their  hands  :  7.  An 
account  of  the  personal  estate  of  the  testator  ;  And  8.  An  inquiry 
as  to  realty  [see  p.  Ii56,  ante]. — (Settled  accounts  of  the  partnership 
not  to  be  disturbed). — Liberty  to  apply  in  Chambers  as  to  a  sale  or 
disposition  of  the  business  and  goodwill  thereof  as  a  going  concern. 
— Tax  the  Pits  and  Deft  their  costs  of  this  action  up  to  and  including 
this  judgment  and  consequent  thereon. — Deft  to  be  at  liberty  to 
pay  and  retain  the  said  costs  out  of  the  partnership  assets,  and  be 
allowed  what  he  shall  pay  on  taking  the  aforesaid  accounts. — 
Adjourn  further  consideration. — Yates  v.  Finn,  V.-C.  H.,  1  May, 
1875,  B.  891. 

As  to  Eettled  accounts,  see  Holgate  v.  Shult,  28  Ch.  D.  Ill,  and  p.  2098, 
ante. 

3.  Inquiries  as  to  Capital  and  Employment  of  Manager  and 
Allowance  for  Management — In  Action  by  Executors  of 
Deceased  against  Lunatic  Partner  where  no  Committee  had 
ieen  appointed. 

"Order  that  the  following  &c.  :    1.  An  inquiry  what  amount  of 
capital  J.,  deceased,  and  the  Deft  respectively  had  in  the  business 
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of  the  partnership  in  the  pleadings  mentioned,  at  the  date  when  the 

Deft  became  of  unsound  mind,  and  at  the  date  of  the  death  of  the 

said  J.,  respectively  ;   2.  An  account  of  the  receipts  and  payments, 

dealings  and  transactions,  of  the  said  J.,  in  respect  of  the  business  of 

the  said  partnership,  from  the  date  when  the  Deft  became  of  unsound 

mind  until  the  death  of  the  said  J.,  and  of  the  Pits,  as  exors  of  the 

said  J.,  subsequent  to  his  death  ;    3.  An  account  of  the  profits  of 

the  said  business  since  the  Deft  became  of  unsound  mind  ;    4.  An 

account  of  the  credits,  stock  in  trade,  and  other  property  and  effects, 

belonging  to  the  said  business  at  the  date  when  the  Deft  became  of 

unsound  mind,  and  of  what  the  same  now  consist ;  5.  An  account  of 

all  sums  of  money  (other  than  such  sums  as  have  been  paid  on  account 

of  the  said  business  in  the  ordinary  course  of  carrying  on  the  same), 

which,  since  the  Deft  became  of  unsound  mind,  have  been  retained 

or  paid  or  taken,  either  on  account  of  profits,  capital,  or  otherwise, 

out  of  the  said  business,  and  the  respective  times  when,  the  persons 

by  whom,  and  the  purposes  for  which,  the  same  sums  were  so  retained, 

paid,  or  taken  ;    6.  An  inquiry  whether,  when  the  Deft  became  of 

unsound  mind,  or  at  any  time  subsequently,  the  said  J.,  or  the 

Pits,  engaged  any  and  what  persons  to  manage  or  superintend  the 

business  of  the  said  partnership,  and  whether  he  or  they  paid  any 

and  what  sums  of  money  out  of  the  partnership  assets  for  the  salaries 

of  such  managers  "  ; — Sale  as  going  concern. — Sale  of  partnership 

leaseholds — "  And  without  prejudice  to  any  questions  as  to  whether 

the  estate  of  the  said  J.,  or  the  Pits,  as  his  exors,  is  or  are  entitled 

to  any  such    allowance  as  hereinafter  mentioned;   It  is  ordered 

that  the  following  further  inquiry  be  made,  that  is  to  say :    7.  An 

inquiry  whether  any  and  what  allowance  ought  to  be  made  to  the 

estate  of  the  said  J.,  or  to  the  Pits,  as  his  exors,  for  his  or  their  services 

in  the  conduct  and  management  of  the  said  partnership  business 

since  the  date  when  the  Deft  became  of  unsound  mind." — Manager  to 

be  continued. — Liberty  to  apply  at  Chambers  for  an  account  of  what 

may  be  due  for  interest  upon  the  capital  of  either  partner,  in  case,  in 

taking  the  said  accounts,  such  an  account  should  be  found  necessary. 

—Adjourn  kc.—Hill  v.  Armitage,  V.-C.  M.,  18  Jan.  1878,  A.  113. 


4.  Leaseholds — Indemnity  against  Covenants — Allowance  for 

Management. 

Account  of  dealings  and  transactions — "  An  inquiry  what  sums 
have  been  paid  by  the  Deft  to  the  Pits,  as  exors,  in  respect  of  tl:e 
said  business,  or  the  testator's  capital  therein,  since  the  testatur's 
death." — Inquiry  as  to  capital. — Account  of  profits. — "  An  inquiry 
whether  the  Pits,  as  exors  of  the  testator,  are  subject  to  any  and  what 
liability  in  respect  of  any  covenants  or  agreements  contained  in  any 
lease  or  leases  of  the  premises  in  the  pleadings  mentioned  ia  which 
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the  said  business  was  carried  on,  and  whether  any  and  what  pro- 
vision ought  to  be  made  for  the  indemnity  of  the  Pits  in  respect  of 
such  liability." — Account  of  partnership  assets. — Sale  as  going 
concern. — "  And  in  taking  the  accounts  hereinbefore  directed,  the 
Deft  is  to  be  at  liberty  to  submit  any  claims  as  just  allowances  which 
he  may  be  advised  ought  to  be  made  to  him  by  reason  or  on  account 
of  his  services  in  managing,  transacting,  and  carrying  on  the  said 
business  since  the  death  of  the  testator  ;  and  such  allowances,  if 
any,  are  to  be  made  accordingly." — Adjourn  &c. — Matthew  v. 
Jennens,  M.  R.,  23  Nov.  1859,  B.  386  ;  and  see  Broivn  v.  De  Tastet, 
Jac.  299  ;  Cook  v.  Collingridge,  Jac.  625  ;  Willett  v.  Blandford,  inf. 
p.  2131;.  1  Ha.  272. 

5.  Mortgage  by  deceased  Partner  to  secure  Partnership  Debts — 
Sufficiency  of  Partnership  Assets  to  answer  Partnership  Debts. 

Declare  that  the  memorandum  of  deposit,  dated  &c.  in  the  sum- 
mons mentioned,  extended  to  the  debts  and  overdrafts  of  the  partner- 
ship business  carried  on  by  the  testator  and  J.  S.  R.  only  and  not  to 
the  private  debt  or  overdraft  of  the  testator.  And  the  Pits  and  Defts 
by  their  counsel  admitting  that  the  assets  of  the  said  partnership 
business  were  suflB.cient  for  the  payment  of  all  partnership  debts 
including  that  due  to  the  bank,  Declare  that  such  last-mentioned 
debt  is  payable  out  of  such  partnership  assets  and  not  out  of  the 
assets  of  the  testator,  and  that  no  part  thereof  is  a  charge  on  the 
real  estate  of  the  testator  comprised  in  the  said  memorandum. 
Costs  of  Pits  and  Defts,  those  of  the  Pits  [the  exors  and  trustees']  as 
between  solr  and  client  to  be  taxed  and  paid  out  of  the  testator's 
estate.— iJe  Riison,  R.  v.  R.,  Romer,  J.,  22  April,  1898,  B.  1974, 
[1898]  1  Ch.  667  ;  S.  C,  C.  A.,  30  Nov.  1898,  B.  4251,  [1899]  1  Ch. 
128. 

NOTES. 
DEATH   OF  PARTNER. 

By  the  Partnership  Act,  1890,  s.  33,  sub-s.  1,  "  Subject  to  any  agreement 
between  the  partners,  every  partnership  is  dissolved  as  regards  all  the 
partners  by  the  death  "  of  any  partner. 

By  sect.  9,  "  Every  partner  in  a  firm  is  liable,  jointly  with  the  other  Liabilities, 
partners,  and  in  Scotland  severally  also,  for  all  debts  and  obligations  of  the 
firm  incurred  while  he  is  a  partner ;  and  after  his  death  his  estate  is  also 
severally  liable  in  a  due  course  of  admon  for  such  debts  and  obligations, 
so  far  as  they  remain  unsatisfied,  but  subject,  in  England  or  Ireland,  to  the 
prior  payment  of  his  separate  debts." 

Where  order  for  goods  is  given  in  lifetime,  but  delivered  after  death  of 
partner,  his  estate  is  not  liable  :  Bagel  v.  Miller,  [1903]  2  K.  B.  212. 

By  sect.  14,  sub-sect.  2,  where  after  a  partner's  death,  the  partnership  busi- 
ness is  continued  in  the  old  firm  name,  the  continued  use  of  that  name,  or 
of  the  deceased  partner's  name,  as  part  thereof,  shall  not  of  itself  make  his 
exors  or  admors,  estate  or  effects,  liable  for  any  partnership  debts  contracted 
after  his  death. 
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Bysect.  42,  "(1.)  Wliere  any  member  of  a  firm  has  died  or  otherwise  ceased 
to  be  a  partner,  and  the  surviving  or  continuing  partners  carry  on  the 
business  of  the  firm  with  its  capital  or  assets  without  any  final  settlement 
of  accounts  as  between  the  firm  and  the  outgoing  partner  or  his  estate,  th^n, 
in  the  absence  of  any  agreement  to  the  contrary,  the  outgoing  partner  or 
his  estate  is  entitled,  at  the  option  of  himself  or  his  represves,  to  such  share 
of  the  profit  made  since  the  dissolution  as  the  Court  may  find  to  be  attribut- 
able to  the  use  of  liis  share  of  the  partnership  assets,  or  to  interest  at  the 
rate  of  5  p.  c.  per  ann.  on  the  amount  of  his  share  of  the  partnership  assets. 
(2.)  Provided  that  where  by  the  partnership  contract  an  option  is  given  to 
surviving  or  continuing  partners  to  purchase  the  interest  of  a  deceased  or 
outgoing  partner,  and  that  option  is  duly  exercised,  the  estate  of  the 
deceased  partner,  or  the  outgoing  partner  or  his  estate,  as  the  case  may  be, 
is  not  entitled  to  any  further  or  othe-r  share  of  profits  ;  but  if  any  partner 
assuming  to  act  in  exercise  of  the  option,  does  not  in  all  material  respects 
comply  with  the  terms  thereof,  he  is  liable  to  account  under  the'  foregoing 
provisions  of  this  action." 

By  sect.  43,  "  Subject  to  any  agreement  between  the  partners,  the  amount 
due  from  surviving  or  continuing  partners  to  an  outgoing  partner  or  the 
represves  of  a  deceased  partner  in  respect  of  the  outgoing  or  deceased 
partner's  share,  is  a  debt  accruing  at  the  date  of  the  dissolution  or  death." 
As  a  general  rule,  capital  left  in  a  firm  does  not  carry  interest  as  between 
the  exors  and  the  surviving  partners,  in  the  absence  of  express  agreement  : 
sup.  p.  2112  ;  and  so,  where  partnership  articles  provided  that  the  share  of 
a  deceased  partner  should  be  paid,  with  interest  thereon,  by  instalments,  it 
was  held  that  the  interest  only  accrued  on  each  instalment  from  the  day 
when  it  became  payable  :  Beater  v.  Murray,  19  W.  R.  92  ;  and  upon  the 
construction  of  a  similar  clause,  interest  was  to  be  calculated  on  the  whole 
principal  unpaid,  and  not  separately  on  each  instalment,  although  that 
was  the  nearest  antecedent  to  the  words  "  with  interest  thereon  "  :  Ewing  v. 
E.,  8  App.  Ca.  822. 

Upon  the  death  of  a  partner  the  exors  do  not  become  partners,  but,  as 
claiming  through  or  in  respect  of  the  deceased  (see  Partnership  Act,  1890, 
s.  39,  sup.  p.  2110),  have,  as  a  consequence  of  the  dissolution,  a  right  in  the 
nature  of  a  quasi-lien  on  the  partnership  assets,  including  goodwill :  Wedder- 
burn  V.  W.,  22  Beav.  104  ;  Mellersh  v.  Keen,  27  Beav.  446  ;  trade-mark  : 
Hall  V.  Barrows,  4  D.  J.  &  S.  150  ;  3  N.  R.  259  ;  and  reserve  fund,  subject 
to  prior  claims  :  Coventry  v.  Barclay,  3  N.  B.  244 ;  3  De  G.  J.  &  S.  320  ; 
9  Jur.  N.  S.  1331  ;  9  L.  T.  406  ;  12  W.  R.  500  ;  to  insist  upon  the  appUca- 
tion  of  such  assets  in  satisfaction  of  liabihties,  and,  subject  to  such  applica- 
tion, a  right  to  the  testator's  share  in  the  assets,  and  for  these  purposes  to 
have  the  partnership  account  taken,  and  the  concern  sold  :  Payne  v.  Hornby, 
25  Beav.  280. 

Where  the  articles  provided  that  the  exors  of  a  deceased  partner  should 
become  partners  in  liis  piate,  and  the  exors  refused  to  become  partners,  dis- 
solution was  ordered  as  from  the  death  of  the  partner,  with  a  proviso,  as  in 
Downs  v.  Collins,  6  Ha.  418,  reserving  the  rights  of  partners  for  breach  of 
covenant  against  the  estate  of  the  deceased  :  Lancaster  v.  Allsup,  57  L.  T. 
53  ;   1887,  W.  N.  134. 

Accounts  made  up  according  to  the  custom  of  the  partnersliip  will  usually 
be  held  binding  on  the  exors  of  a  partner  dying  after  the  date  when  they 
were  so  made  up  :  Exp.  Barber,  5  Ch.  687  ;  Coventry  v.  Barclay,  33  Beav.  1. 
And  see  Cuthbert  v.  Edinborough,  21  W.  R.  98  ;  Hunter  v.  Bowling,  [1893] 
3  Ch.  212,  C.  A.  ;  lb.  1  Ch.  391. 

Where  the  articles  provided  that  the  share  of  a  partner  dying  should  be 
determined  by  the  "  last  annual  balance  sheet,"  the  share  of  a  partner  djfing 
before  the  regular  annual  account,  which  was  then  forthcoming,  could  be 
rendered,  was  to  be  determined  by  the  forthcoming  balance  sheet  and  not 
by  that  last  rendered  :  Hunter  v.  Dowling,  sup.,  discussing  and  applying 
Pettyl  V.  Janeson,  6  Madd.  146. 
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A  charge  created  by  a  deceased  partner  on  liis  separate  real  estate  to 
secure  a  debt  of  the  partnership,  will  not  of  itself  throw  the  debt  on  the 
real  estate  if  the  assets  of  the  partnership  are  sufficient  to  answer  it :  Be 
Ritson,  B.  V.  B.,  [1899]  1  Ch.  128,  C.  A. ;  [1898]  1  Ch.  667 ;  sup.  Form  5, 
and  V.  mtp.  p.  2117. 

Where  a  sale  is  impracticable,  the  surviving  partners  will  be  charged  with  Surviving 
the  value  of  the  share  of  the  deceased  in  the  partnership  assets  :  Feather-  partner. 
stonhaugh  v.  Turner,  25  Beav.  382  ;  or  in  any  part  of  them :  Ambler  v. 
Bolton,  14  Eq.  427  ;  or  the  exors  will  be  declared  entitled  to,  and  liable 
for,  the  share  of  their  testator  in  the  gains  and  losses  of  any  particular 
transaction  :  M'Clean  v.  Kennard,  9  Ch.  336 ;  and  see  Jackson  v.  J.,  20 
L.  T.  354  ;  17  W.  R.  547. 

The  liability  of  the  surviving  partners  for  the  share  of  the  deceased 
partner  is  joint  and  several,  and  is  not  altered  by  an  agreement  to  pay  by 
instalments  :  Beresford  v.  Browning,  1  Ch.  D.  30,  C.  A. ;  unless  an  entirely 
new  obligation  is  imported  :  Wilmer  v.  Currie,  2  D.  &  S.  347.  And,  if  the 
capital  of  the  partnership  be  improperly  withdrawn  by  the  survivor  and 
employed  in  a  new  partnership,  the  new  partners  may  be  made  Defts  to  a 
suit  and  compelled  to  make  discovery :  Saull  v.  Browne,  9  Ch.  364. 

The  liability  of  surviving  partners  who  continue  to  use  the  deceased 
partner's  capital,  to  account  for  profits  made  thereby  subsequently  to  the 
dissolution,  was  well  established  previously  to  the  Act  of  1890 :  Weddef- 
burn  V.  W.  (4),  22  Beav.  100  ;  Simpson  v.  Chapman,  4  D.  M.  &  G.  154  ;  but 
the  principle  on  which  the  account  is  to  be  taken  will  depend  on  the  nature 
of  the  trade,  the  manner  of  carrying  it  on,  the  capital  employed,  the  state 
of  the  account,  and  the  conduct  of  the  parties  :  Willett  v.  Blandford,  1  Ha. 
253,  272. 

A  surviving  partner  can  give  a  valid  security  on  partnership  property 
for  a  debt  incurred  during  the  lifetime  of  the  deceased  :  Be  Clough,  Bradford 
Commercial  Bk.  v.  Cure,  31  Ch.  D.  324. 

The  surviving  partners,  if  exors,  may  retain  assets  of  the  deceased  partner 
in  their  hands  in  satisfaction  of  his  liability  to  the  partnership,  although  the 
partnership  account  has  not  been  taken :   Morris  v.  M.,  10  Ch.  68. 

If  not  exors,  the  surviving  partners  are  usually  allowed  a  reasonable 
amount  for  their  time  and  trouble  in  carrying  on  the  business,  so  long  as 
the  capital  of  the  deceased  partner  is  employed  in  it :  Feaiherstonhaugh  v. 
Turner,  25  Beav.  392  ;  and  a  claim  for  this  amount  might  have  been  made 
under  a  decree  directing  just  allowances,  even  if  liberty  to  make  any  such 
claim  was  not  expressly  given  :  Brown  v.  JDe  Tastet,  Jac.  294 ;  Cook  v. 
CdUingridge,  lb.  623. 

And  where  a  surviving  partner  carried  on  and  greatly  improved  a  business, 
which  was  unsaleable  at  the  death  of  his  co-partner,  he  was  held  chargeable 
with  its  value  at  the  time  of  the  death  only  :  BroughUm  v.  B.,  23  W.  R.  770 ; 
44  L.  J.  Ch.  526. 

But  a  surviving  partner  who  carries  on  the  business  with  the  concurrence 
of  the  exors  of  the  deceased  partner  for  the  benefit  of  the  firm  is  not  entitled 
to  remuneration  unless  the  business  produces  a  profit :  Be  Aldridge,  A.  v. 
A.,  [1894]  2  Ch.  97. 

A  surviving  partner  is  liable  for  a  contract  entered  into  with  the  firm, 
unless  the  contract  was  of  a  purely  personal  character  and  had  reference  to 
the  existing  partnership  business  only,  and  is  determined  by  the  death  of 
one  of  the  partners  :  Phillips  v.  Alhambra,  [1901]  1  Q.  B.  59  ;  Tasker  v. 
Shepherd,  6  H.  &  N.  675  ;  Robinson  v.  Drummond,  2  B.  &  Ad.  303,  and  see 
pp.  2125  and  2126,  post. 

As  to  general  duties  of  surviving  partner  as  to  sale  and  mortgage,  see 
Re  Bourne,  [1906]  2  Ch.  427. 

BANKRUPTCY. 

Bankruptcy  of  a  partner,  equally  with  his  death  (v.  sup.  p.  2117),  effects  a 
dissolution  of  the  partnership  :    Partnership  Act,  1890,  s.  33  ;   and  after 
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the  bankruptcy  the  trustee  in  bankruptcy  becomes  entitled  to  all  his 
separate  property  and  all  his  interest  in  the  joint  property  ;  and  in  other 
respects  has  rights  to  a  share  in,  and  account  of,  the  partnership  assets 
similar  to  those  of  the  exors  of  a  deceased  partner  :  Crawshay  v.  Collins,  2 
Russ.  325  ;  and  the  rule  applies  to  a  mining  partnership  :  Dodds  v.  Preston, 
59  L.  T.  718  ;  and  although  the  partnership  articles  contain  a  gift  over 
to  the  other  partners  of  the  share  of  a  bankrupt  partner :  WMtmore  v. 
Mason,  2  J.  &  H.  204  ;  but  qumre  whether  such  a  gift  over  might  not  be 
good  by  way  of  sale  at  a  fair  market  price  :  see  Borland's  Trustee  v.  Steel, 
[1901]  1  Ch.  279. 

The  share  of  a  bankrupt  partner  may  now  be  ascertained  in  bankruptcy  : 
Lindl.  Chap.  IV. 

The  partnership  assets  are  not  in  the  order  and  disposition  of  the  bankrupt 
partner  :  Exp.  Dorman,  8  Ch.  51 ;  though  he  be  the  active  partner  and  the 
other  a  dormant  partner :  Reynolds  v.  Bowley,  2  Q.  B.  41,  474. 
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Proper  forum.  Where  all  the  surviving  partners,  or  a  sole  surviving  partner,  become 
bankrupt,  the  proper  forum  for  the  decision  of  all  questions  relating  to  the 
estate  is  the  Court  of  Bankruptcy ;  and  an  action  on  the  part  of  persons 
claiming  under  the  deceased  partner  will  be  restrained  by  injunction  ;  secits, 
where  the  survivors  or  any  of  them  remain  solvent :  Exp.  Gordon,  8  Ch.  555  ; 
Morley  v.  White,  8  Ch.  214 ;  and  see  Hulme  v.  Bowbotham,  1907,  W.  N. 
162,  189  ;  where  the  bankruptcy  of  the  sole  surviving  partner  occurs 
subsequently  to  the  appointment  of  a  receiver  in  an  action  for  admon  of 
the  estate  of  the  deceased  partner,  the  trustee  in  the  bankruptcy  ought 
not  to  move  in  the  action  to  discharge  the  receiver,  but  should  apply  to 
the  judge  under  sect.  102,  sub-sect.  4,  of  the  Bankruptcy  Act,  1883  :  Be 
8omes,  Stewart  v.  S.,  73  L.  T.  359,  C.  A. 
Rights  of  And,  in  the  bankruptcy,  the  exors  of  a  deceased  partner  cannot  prove 

exors  against   for  his  share  in  competition  with  creditors  of  the  firm  at  the  death  :  Nanson 
creditors.  v.  Gordon,  1  App.  Ca.  195  ;  Exp.  Carter,  2  Gl.  &  J.  233  ;  and  see  Be  Wakeham, 

13  Q.  B.  D.  43  ;  and  where  a  deceased  partner's  share  of  capital  was  re- 
tained in  the  business  without  authority,  and  in  the  subsequent  liquidation 
of  his  two  co-partners  creditors  of  the  three  remained  unpaid,  the  adminis- 
tratrix of  the  deceased  partner  could  not  prove  in  competition  with  such 
creditors  in  respect  of  Ms  share  of  the  capital :  Exp.  Blythe,  BeB.,lQ  Ch.  I). 
620  ;  secus,  where  there  were  no  such  creditors,  and  a  bond  had  been 
executed  to  secure  payment  of  the  share  of  the  deceased :  Exp.  Coster's 
Exors,  31  L.  J.  Bkcy.  15  ;  8  Jur.  N.  S.  629  ;  6  L.  T.  199  ;  10  W.  R.  372  ;  or 
in  respect  of  a  devastavit  committed  by  the  surviving  partner  as  exor  of  the 
deceased  partner  :  Exp.  Westcott,  9  Ch.  626. 
Joint  and  The  joint  estate  of  the  firm  and  separate  estate  of  the  partner  are  kept 

separate  distinct ;  on  the  one  hand  "  the  joint  estate  as  a  general  rule  cannot  prove 

estate.  against  the  separate  estate  in  competition  with  separate  creditors  ;  on  the 

other  hand  the  separate  cannot  prove  in  competition  with  the  joint  credit- 
ors "  ;  Bead  v.  Bailey,  3  App.  Ca.  94,  per  Lord  Cairns  ;  secus,  where  there 
has  been  a  fraudulent  conversion  of  the  property  of  the  one  estate  to  the 
other,  for  cessante  ratione,  <Ssc.  :  S.  C.  ;  and  the  rule  has  no  application 
unless  there  has  been  actually  proved  in  the  bankruptcy  some  debt  in  re- 
spect of  which  the  deceased  partner  and  the  bankrupts  were  jointly  liable  : 
Exp.  Andrews,  Be  Wilcoxon,  25  Ch.  D.  505,  C.  A. 

Where  a  partnersliip  is  insolvent,  a  proof  by  a  solvent  partner  against 
the  separate  estate  of  his  insolvent  partner  in  respect  of  a  separate  debt 
ought  not  to  be  rejected  merely  because  the  dividend  to  be  received  from 
the  insolvent  separate  estate  will  swell  the  surplus  that  will  eventually 
go   from  the   solvent   partner's   estate  to   pay  the   joint   debts  of  the 
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partnership  :  Re  Head,  Exp.  Head,  [1896]  1  Q.  B.  638  ;  discussing  Lacy 
V.  Hill,  and  referring  to  the  rule  in  Exp.  Toppinrj,  4  D.  J.  &  S.  551  ;  St. 
Thomas  v.  Richardson,  [1910]  1  K.  B.  271. 

Where  there  is  no  partnersUp  estate  and  no  solvent  partner  who  can  be 
sued,  a  creditor  of  the  partnership  is  entitled  to  have  his  debt  paid  out  of  the 
separate  estates  of  the  separate  partners  on  an  equahty  with  the  separate 
creditors,  the  law  in  this  repect  not  being  affected  by  sect.  40  (3)  of  the 
Bankruptcy  Act,  1883  :   Re  Budgett,  [1894]  2  Ch.  557. 

As  to  claims  by  the  trustee  in  bankruptcy  of  the  surviving  partner  against  Fraudulent 
the  estate  of  the  deceased  partner  in  respect  of  fraudulent  withdrawals,  see  withdrawals. 
Exp.  Harris,  2  V.  &  B.  210  ;  Lacy  v.  Hill,  4  Ch.  D.  537  ;  3  App.  Ca.  94,  nam. 
Read  v.  Bailey. 


Section  IV. — Accounts  in  Action  by  Creditor. 

1.  Administration  of  Estate  of  Deceased  Partner. 

"  Declare,  tliat  all  persons  who  are  creditors  of  M.,  the  testator, 
are  entitled  to  the  benefit  of  this  judgment,  and  that  the  surplus 
of  the  estate,  real  and  personal,  of  the  testator,  after  satisfying  his 
funeral  and  testamentary  expenses  and  his  separate  debts,  was  liable 
in  equity  at  the  time  of  his  death  to  the  joint  debts  then  due  from 
the  testator  and  P.   {the  survivor),  in  respect  of  the  partnership 
heretofore  carried  on  by  them  under  the  firm  of  P.  &  Co.,  but  without 
prejudice  [to  the  liability  of  the  said  P.  thereto  as  between  himself 
and  the  testator's  estate  "] ;    [or  to  any  right  which  the  testator's 
estate  may  have  against  the  partner]  ;    1.  Account  of  what  is  due 
to  the  testator's  separate  creditors  ;  2.  Account  of  funeral  expenses  ; 
3.  "  An  account  of  what  was  due  at  the  death  of  the  testator  from 
the  said  partnership  of  P.  &  Co.  to  the  creditors  of  the  said  partner- 
ship, and  what  is  now  due  in  respect  of  such  debts  ;  "    P.  (not  a 
party  to  the  action)  to  be  served  with  the  judgment ;    4.  Inquiry  as 
to  the  testator's  leasehold  and  personal  estate  ;    5.  Account  of  per- 
sonalty ; — "  And  order  that  the  testator's  personal  estate  be  applied 
in  payment  of  his  separate  debts  and  funeral  expenses  in  a  due 
course  of  admon,  and  then  in  payment  of  the  joint  debts  of  the 
partnership." — If  personalty  insufficient,  inquiries  as  to  realty. — 
Hills  V.  M'Rae,  V.-C.  T.,  22  July,  1851,  A.  1200 ;   9  Ha.  297  ;   and 
see  Garden  v.  Hawhe,  V.-C.  W.,  22  Jan.  1868,  A.  272  ;    Harris  v. 
Weston,  13  Beav.  407  ;  Rice  v.  Gordon,  M.  E.,  7  Nov.  1848,  B.  146  ; 
11  Beav.  271 ;    Re  Hodgson,  Beckett  v.  Ramsdale,  31  Ch.  D.  177, 
C.  A.,  inf.  p.  2125. 

Por  inquiries,  whether  the  Pits  and  creditors,  or  any,  and  which,  of  them, 
continued  to  deal  with  the  surviving  partners  after  the  death  of  the  deceased 
partner,  what  sum  or  sums  of  money  were  paid  by  the  survivors  to  the  Pits 
and  creditors  respectively  from  the  death  to  the  bankruptcy  of  the  survivors, 
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and  what  has  since  been  received  by  the  Pits  and  creditors  respectively,  and 
whether  the  Pits  and  creditors,  or  any  and  which  of  them,  had  by  such  sub- 
sequent dealing  released  the  estate  of  the  deceased  partner  from  the  payment 
of  their  respective  debts,  or  what,  if  anything,  remained  due  in  respect 
thereof,  see  Devaijnes  v.  Noble,  M.  R.,  2  March,  1812,  A.  915  ;  1  Mer.  530  ; 
2  Russ.  &  M.  496. 

For  a  decree,  in  a  suit  by  an  executrix  against  the  represves  of  a  deceased 
executor  and  his  late  partner,  directing  an  account,  and  declaring  that  in 
taking  the  account  the  Defts  were  to  be  charged  with  the  produce  of  bonds 
part  of  the  original  testator's  estate,  and  allowing  interest  on  both  sides  at 
£5  p.  c,  see  Price  v.  Peppercome,  V.-C.  S.,  2  Nov.  1865,  B.  2221  :  6  N.  R. 
317. 

For  decree  declaring  Deft  liable  to  account  for  money  paid  to  his  firm,  and 
received  by  his  co-partner,  who  had  absconded  with  it,  and  for  interest 
thereon,  and  ordering  payment  accordingly,  see  St.  Aubyn  v.  Smart,  V.-C.  M. 
16  Dec.  1867,  B.  2997  ;  6  Eq.  183  ;  and  see  also  Eager  v.  Barnes,  31  Beav. 
579. 

For  decree  for  foreclosure  of  a  mortgage  of  a  share  in  a  trading  partner- 
ship, where  the  mortgagor's  partner  had  a  right  of  pre-emption  of  his  share, 
seeJRedmayne  v.  Foster,  sup..  Form  2,  p.  1974  ;  and  see  Whethamv.  Davey, 
30  Ch.  D.  574. 

For  decree  declaring  that  the  Pit  was  entitled  to  the  share  of  a  partner  in 
a  newspaper,  subject  to  the  lien  thereinafter  mentioned,  and  declaring  that 
the  other  partner  was  entitled  to  a  lien  on  the  share  for  the  unpaid  part  of 
the  original  purchase-money  thereof,  and  for  the  balance  of  the  partnership 
accounts  up  to  &c.,  and  interest,  and  also  for  the  balance  (if  any)  due  on  the 
account  thereinafter  directed,  and  directing  accounts  accordingly,  and  an 
inquiry  by  whom  the  newspaper  had  been  carried  on,  and  what  net  gains 
had  been  made,  and  losses  incurred,  and  ordering  the  Pit  to  pay  to  the  Defts 
the  moneys  found  due  on  such  accounts,  and  certain  costs,  and  in  default  his 
bill  to  be  dismissed  with  costs,  and  in  that  case  the  Pit  to  be  foreclosed  of  all 
right  and  interest  in  the  moiety,  see  Kelly  v.  Hutton,  L.  JJ.,  30  July,  1868, 
A.  2563  ;  3  Ch.  703  ;  16  W.  R.  1186  ;  37  L.  J.  Ch.  703. 

2.  Charging  Order  on  and  Appointment  of  Receiver  hy  way  of 
Equitable  Execution  of  Interest  of  Partner  in  Partnership 
Property  on  Application  of  separate  Judgment  Creditor — Part- 
nership Act,  1890,  s.  23. 

Oeder  that  the  interest  of  the  Deft  J.  A.  H.  {the  partner)  in  the 
partnership  business  of  the  Defts  A.  H,  &  Co.  do  stand  charged  with 
the  judgment  debt  hereinafter  mentioned ;  And  appoint  J.  H.  S., 
of  &c.,  upon  giving  security,  receiver  of  the  moneys  receivable 
in  respect  of  the  said  interest  of  the  Deft  J.  A.  H. ;  But  such  appoint- 
ment is  without  prejudice  to  the  rights  of  prior  incumbrancers  (if 
any)  in  the  said  moneys  wlio  may  thiulc  proper  to  take  possession 
of  or  receive  the  same  by  virtue  of  their  respective  securities,  or  if 
any  prior  incumbrancer  is  in  possession  then  without  prejudice  to 
such  possession. — Liberty  for  the  said  J.  H.  S.,  out  of  any  moneys 
to  be  received  by  him,  to  keep  down  the  interest  on  the  prior  incum- 
brances (if  any)  according  to  their  priorities  ;  And  it  is  ordered  that 
J.  H.  S.  be  allowed  such  payments  (if  any)  in  passing  his  accounts  ; 
And  it  is  ordered  that  the  said  J.  H.  S.  pass  his  accounts  and  pay  his 
balances  in  or  towards  satisfaction  of  what  shall  for  the  time  being 
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be  due  in  respect  of  the  judgment  on  the  —  day  of  —  &c.,  signed 
by  the  Pits  against  the  Deft  J.  A.  H.  for  (£30i3  2s.  2c?.).— Liberty 
for  the  Pits  to  add  their  cost.s  of  application,  and  of  the  appointment 
and  discharge  of  tlie  receiver,  to  be  taxed,  to  the  amount  of  the 
said  judgment  debt ;  And  it  is  ordered  that  the  said  J.  H.  S.,  do 
out  of  the  moneys  coming  to  his  hands,  pay  to  the  Pits  the  amount 
of  their  said  costs  when  taxed,  or  so  much  of  such  costs  as  such 
moneys  will  satisfy  ;  And  it  is  ordered  that  the  Deft  J.  A.  H.  do 
pay  to  the  Pits  the  balance  of  such  costs  (if  any)  remaining  unpaid, 
such  balance  (if'  any)  to  be  certified  on  passing  the  receiver's  final 
account. — Liberty  to  apply. — See  Broivn,  Janson  &  Co.  v.  A. 
Hutchinson  &  Co.,  Day,  J.,  1  Feb.  1895,  Q.  B.  D. ;  S.  C,  C.  A.  13 
March,  1895  ;  [1895]  1  Q.  B.  D.  737. 

NOTES. 
LIABILITY    OF  PARTNERS   TO    CREDITORS, 

By  the  Partnership  Act,  1890,  s.  9,   "  every  partner  in  a  firm  is  liable,  Partnership 
jointly  with  the  other  partners,  and  in  Scotland  severally  also,  for  all  debts  Act. 
and  liabilities  of  the  firm  incurred  while  he  is  a  partner." 

By  sect.  10,  "  where,  by  any  wrongful  act  or  omission  of  any  partner, 
acting  in  the  ordinary  course  of  the  business  of  the  firm,  or  with  the  autho- 
rity of  his  co-partners,  loss  or  injury  is  caused  to  any  person  not  being  a 
partner  in  the  firm,  or  any  penalty  is  incurred,  the  firm  is  liable  therefor  to 
the  same  extent  as  the  partner  so  acting  or  omitting  to  act." 

By  sect.  11,  "in  the  following  cases,  namely — (a.)  Where  one  partner 
acting  witliin  the  scope  of  his  apparent  authority  receives  the  money  or 
property  of  a  tliird  person  and  misapplies  it  ;  and  (b.)  Where  a  firm  in  the 
course  of  its  business  receives  money  or  property  of  a  third  person,  and  the 
money  or  property  so  received  is  misapplied  by  one  or  more  of  the  partners 
while  it  is  in  the  custody  of  the  firm,  the  firm  is  liable  to  make  good  the  loss." 

By  sect.  12,  "  every  partner  is  liable,  jointly  vdth.  his  co-partners,  and  also 
severally,  for  everjrthing  for  which  the  firm  while  he  is  a  partner  therein 
becomes  liable  under  either  of  the  two  last  preceding  sections." 

As  to  the  effect  of  these  sections  where  the  tliird  persons  are  not  dealing 
with  the  partner  as  such,  or  are  not  in  a  position  to  elect  to  deal  with  the 
partner  as  such,  or  to  treat  his  wrongful  act  as  the  act  of  a  partner,  see 
British  Homes  Assurance  Corp.  Ld.,  v.  Pakrson,  [1902]  2  Ch.  404. 

As  to  the  liability  of  partners  where  debts  have  been  contracted  or  money 
received  in  the  ordinary  course  of  the  partnership  business,  see  St.  Aubyn  v. 
H'liiart,  5  Eq.  183  ;  Plumer  v.  Gregory,  18  Eq.  621  ;  or  on  a  deed  executed  by 
one  partner  only,  but  operating  as  an  equitable  assignment :  Marchant  v. 
Morton,  [1901]  2  K.  B.  829;  or  where  one  partner  has  received  money  for 
a  particular  purpose,  and  the  other  partners  are  held  to  have  known  the 
facts  :  Atkinson  v.  Mackreth,  2  Eq.  570  ;  et  v.  sup.  Vol.  II.  p.  1065 ;  or 
where  the  firm  has  received  profit  from  the  fraud  of  a  partner  :  Sawyer  v. 
Goodwin,  15  W.  R.  1008  ;  16  L.  T.  622  ;  36  L.  J.  Ch.  578  ;  secus,  where  the 
transaction  is  not  within  the  scope  of  the  partnership  business,  and  is  un- 
known to  the  other  partners :  Forster  v.  Mackreth,  L.  R.  2  Ex.  163  ;  and 
that  an  auctioneer  is  not  a  trader,  and  therefore  as  member  of  a  firm  of 
auctioneers  cannot  bind  his  partners  by  his  acceptance  of  a  bill  of  exchange : 
see  Wheatley  v.  Smithers,  [1906]  2  K.  B.  321. 

An  agreement  entered  into  with  partners  for  their  protection  in  their 
business  must  be  construed  to  be  joint  and  several,  so  that  one  alone  can  sue 
for  a  breach  of  it :  Palmer  v.  Mallet,  36  Ch.  D.  411,  C.  A. 

As  to  the  form  of  judgment  to  realize  a  mortgage  of  a  share  in  a  partnership, 
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see  Whelham  v.  Daveij,  30  Cli.  D.  574 ;  Watts  v.  Driscoll,  [1901]  1  Ch. 
294,  mp.  p.  2102. 

Where  one  of  the  partners  is  an  infant,  judgment  in  an  action  for  goods 
supplied  to  the  firm  is  recoverable,  not  against  the  firm  simply,  but  again.st 
the  "  Defts,  other  than  "  the  infant  Deft :  Lovell  v.  Beauchamp,  [1894]  A.  C. 
607,  varying  judgment  of  C.  A.,  [1894]  I  Q.  B.  1. 

By  the  Partnership  Act,  1890,  s.  6,  "  an  act  or  instrument  relating  to  the 
business  of  the  firm,  and  done  or  executed  in  the  firm-name,  or  in  any  other 
manner  showing  an  intention  to  bind  the  firm,  by  any  pjrson  thereto 
authorized,  whether  a  partner  or  not,  is  binding  on  the  firm  and  all  the 
partners  ;  provided  that  this  section  shall  not  affect  any  general  rule  of  law 
relating  to  the  execution  of  deeds  or  negotiable  instruments  :  see  Se  Briggs, 
[1906]  2  K.  B.  209. 

A  managing  partner  of  a  business  firm  has  implied  authority  to  employ 
a  solr  to  defend  an  action  against  the  firm  for  goods  supplied  :  Tomlinson  v. 
Broadsmith,  [1896]  1  Q.  B.  386,  C.  A.,  and  v.  sup.  p.  1031. 

By  sect.  8,  "  if  it  has  been  agreed  between  the  partners  that  any  re- 
striction shall  be  placed  on  the  power  of  any  one  or  more  of  them  to  bind 
the  firm,  no  act  done  in  contravention  of  the  agreement  is  binding  on  the 
firm  with  respect  to  persons  having  notice  of  the  agreement." 

By  sect.  7,  "  Where  one  partner  pledges  the  credit  of  the  firm  for  a  purpose 
apparently  not  connected  with  the  firm's  ordinary  course  of  business,  the 
firm  is  not  bound,  unless  he  is  in  fact  specially  authorized  by  the  other 
partners  ;  but  this  section  does  not  affect  any  personal  liability  incurred  bj- 
an  individual  partner." 

By  sect.  13,  "  if  a  partner,  being  a  trustee,  improperly  employs  trust 
property  in  the  business  or  on  the  account  of  the  partnership,  no  other 
partner  is  liable  for  the  trust  property  to  the  persons  beneficially  interested 
therein  :  provided  as  follows  : — (1)  This  section  shall  not  affect  any  liability 
incurred  by  any  partner  by  reason  of  his  having  notice  of  a  breach  of  trust ; 
and  (2)  Nothing  in  this  section  shall  prevent  trust  money  being  followed  and 
recovered  from  the  firm  if  still  in  its  possession  or  under  its  control." 

As  to  the  liability  of  the  members  of  a  firm  of  solrs  in  respect  of  securities 
deposited  with  one  of  them  for  safe  custody,  see  Cleather  v.  Twisden,  28  Ch. 
D.  340,  G.  A.  ;  Rhodes  v.  Moules,  [1895]  I  Ch.  236,  C.  A.  ;  and  compare 
Tendring  v.  .Tones,  [1903]  2  Ch.  615.  A  solr  carrying  on  business  in  partner- 
ship has  no  implied  authority  to  constitute  himself  a  constructive  trustee, 
so  as  to  render  his  partner  liable  in  that  character  :  Mara  v.  Browne,  [1896] 
1  Ch.  199,  C.  A.  ;  and  sup.  Vol.  II.  pp.  1065,  1066. 

By  sect.  15,  "  An  admission  or  representation  made  by  any  partner  con- 
cerning the  partnership  affairs,  and  in  the  ordinary  course  of  its  business,  is 
evidence  against  the  firm." 

By  sect.  16,  "  Notice  to  any  partner  who  habitually  acts  in  the  partnership 
business  of  any  matter  relating  to  partnership  affairs,  operates  as  notice  to 
the  firm,  except  in  the  case  of  a  fraud  on  the  firm  committed  by  or  with  the 
consent  of  that  partner." 


CHANGE  IN  CONSTITUTION  OP  FIEM. 

Continuing  By  the  Partnership  Act,  1890,  s.  18,  "  a  continuing  guaranty  or  cautionary 

guaranty.  obligation  given  either  to  a  firm  or  to  a  third  person  in  respect  of  the  trans- 
actions of  a  firm  is,  in  the  absence  of  agreement  to  the  contrary,  revoked  as 
to  future  transactions  by  any  change  in  the  constitution  of  the  firm  to  which, 
or  of  the  firm  in  respect  of  the  transactions  of  which,  the  guaranty  or 
obligation  was  given." 
Bankruptcy.        As  to  dissolution  of  firm  by  bankruptcy  of  a  partner,  see  Lindl.  605  et 

seq.  ;  Bankruptcy  Act,  1890,  s.  36,  sub-s.  (3). 
Death.  Upon  the  death  of  a  partner,  his  estate  is  not  liable,  as  between  the 

Liability  for     creditors  and  his  represves,  for  debts  contracted  after  his  death  by  the 
debts  con-       firm  of  which  he  was  a  member  :  Devaynts  v.  Noble,  I  Mer.  616  ;   Vulliamy 
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V.  Noble,  3  Mer.  593,  614  ;   although  his  name  is  still  used  by  the  firm  :  tracted 
Webster  v.  W.,  3  Sw.  490,  n.  ;    Partnership  Act,  1890,  s.  14,  sub-s.  (2) ;  after  death, 
and  although  the  transaction  giving  rise  to  the  debt  originated  under  a 
contract  of  agency  which  was  determined  by  his  death :   Friend  v.  Young, 
[1897]  2  Ch.  421  ;  and  see  Bagel  v.  Miller,  [1903]  2  K.  B.  212. 

His  estate,  however,  remains  liable  to  creditors  of  the  firm  for  debts  Debts  con- 
existing  at  the  time  of  his  death,  and  they  may  bring  actions  against  his  tracted  before 
exors  and  the  surviving  partners  to  obtain  satisfaction  out  of  his  assets,  death, 
though  the  joint  estate  is  not  insolvent,  nor  the  survivor  bankrupt :   Wilkin- 
son V.  Henderson,  1  M.  &  K.  582  ;  or  the  surviving  partners  may  be  served 
in  Chambers  :  Hills  v.  McRae,  9  Ha.  297,  Form  1,  SMp.  p.  2121  ;  but  where 
there  is  evidence  of  novation  of  contract  by  the  creditor  (as,  e.g.,  where  a 
customer  of  a  banking  firm,  after  the  death  of  a  partner,  removes  his  money 
from  current  account  to  a  deposit  account  bearing  interest),  the  estate  of  the 
deceased  partner  is  discharged  from  liability  :   Re  Head,  H.  v.  H.  (No.  2), 
[18941  2  Ch.  236,  C.  A. 

A  contract  of  a  purely  personal  character  with  partners  may  be,  ipso  facto.  Personal 
determined  by  a  change  in  the  firm :    Lindley,  324 ;    secus,  a  contract  contracts, 
by  a  troupe  of  musical  performers  to  give  performances  at  the  partner's 
music  hall :  Phillips  v.  Alhambra  Palace  Co.,  [1901]  1  K.  B.  59. 

If  one  of  the  surviving  partners  becomes  bankrupt,  his  trustee  in  bank-  \\here  Bank- 
ruptcy must  be  made  a  party  or  be  served ;   but  where  all  the  surviving  ™P''<'y  Lourt 
partners  were  bankrupt,  the  Court  of  Bankruptcy  was  the  proper  forum  for  ,  ®  Proper 
deciding  all  questions  relating  to  the  partnership  estate  ;  and  a  joint  creditor 
suing  for  admon  of  the  estate  of  a  deceased  partner  would  therefore  have 
been  restrained  by  injunction  in  bankruptcy  from  taking  any  proceedings  in 
any  action  against  the  trustee  in  bankruptcy  in  respect  of  any  property 
which  might  have  come  to  his  hands  :  Re  White,  Morley  v.  W.,  8  Ch.  214  ; 
32  &  33  V.  c.  71,  s.  72  ;  and  see  Exp.  Gordon,  8  Ch.  555. 

Where  a  partner  dies  insolvent,  and  an  order  is  made  under  sect.  125  of 
the  Bankruptcy  Act,  1883,  for  the  administration  of  his  estate  in  bank- 
ruptcy, and  afterwards  the  surviving  partner  becomes  bankrupt,  the  Court 
has  jurisdiction  to  direct  the  proceedings  in  the  two  estates  to  be  consoU- 
dated  :  Re  Greaves,  [1904]  2  K.  B.  493. 

In  the  admon  of  the  estate  of  a  deceased  partner,  his  separate  creditors  Rights  of 
are  entitled  to  be  paid  in  full  in  priority  to  the  joint  creditors :   Lodge  v.  joint  and 
Prichard,  1  D.  J.  &  S.  610;    Ridgway  v.  Clare,  19  Beav.  Ill  ;    and  see  separate 
sup.  p.  2120 ;  even  though  the  will  of  the  deceased  partner  contains  a  charge  croditors. 
upon  his  estate  for  payment  of  his  joint  creditors  :    Whittingstall  v.  Grover, 
10  W.  R.  53  ;  and  as  to  priority  of  costs  in  such  actions,  see  Lodge  v.  Prichard, 
1  N.  R.  534  ;   4  Giff.  295  ;   and  the  general  rule,  whereby  the  conduct  of 
concurrent  actions  is  given  to  the  Pit  in  the  first  action,  will  be  departed 
from  where  such  Pit  is  a  partnership  creditor :  Re  McRae,  Forster  v.  Davis, 
Norden  v.  McRae,  25  Ch.  D.  16,  C.  A. 

Where  both  estates  are  solvent,  the  joint  and  separate  creditors  are  en- 
titled to  be  paid  in  full  out  of  the  estate  of  the  deceased,  and  the  joint  debts 
so  paid  are  to  be  allowed  in  account  by  the  survivor :  Ridgway  v.  Clare, 
19  Beav.  111. 

Creditors  having  a  security  on  joint  property  of  the  firm,  and  separate 
property  of  a  partner,  are  not  bound  to  deduct  the  value  of  the  latter  pro- 
perty in  proving  in  the  liquidation  of  the  firm  ;  but  if  they  do,  and  a  com- 
position is  arrived  at  on  that  basis,  they  will  not  be  allowed  to  retain  any 
part  of  the  security :  Couldery  v.  Barirum,  19  Ch.  D.  394,  C.  A. 

A  creditor  of  a  firm,  though  not  strictly  joint  and  several,  has  concurrent 
remedies  against  the  estate  of  a  deceased  partner  and  the  surviving  partner, 
and  it  makes  no  difference  which  remedy  he  pursues  first ;  but  it  is  necessary 
that  the  surviving  partner  should  be  present  at  the  taking  of  the  account, 
and  that  the  partnership  creditor  should  not  come  into  competition  with  the 
separate  estate  of  the  deceased  partner :  Re  Hodgson,  Beckett  v.  Ramsdale, 
31  Ch.  D.  117.  C.  A. 


2126 


Partnership. 


[chap.  xlix. 


Retirement. 
Liability  of 
retiring 
partner  for 
existing 
debts. 


Effect  of 
notice  of 
retirement. 


Where  trust  funds  are  misappropriated  by  one  trustee,  the  others  can 
prove  in  the  bankruptcy  of  his  firm,  both  against  the  joint  estate  of  the  firm 
and  against  his  separate  estate :  Re  Parker ;  Exp.  Sheppard,  19  Q.  B.  D.  84. 

As  to  moulding  the  form  of  judgment  in  Hills  v.  McRae,  9  Ha.  297, 
Form  1,  Slip.  p.  2121,  so  as  to  apply  where  an  admon  decree  is  obtained  by 
a  separate  creditor  against  the  estate  of  a  deceased  partner,  and  proof  is 
afterwards  tendered  by  a  creditor  of  the  partnership,  see  Be  Hodgson, 
Beckett  v.  Bamdsale,  31  Ch.  D.  177,  C.  A. 

Where  joint  estate  of  the  partnetship  is  converted  into  separate  estate 
of  the  surviving  or  continuing  partners,  such  conversion  is  subject  to  the 
partnership  debts :  Exp.  Morley,  8  Ch.  1026 ;  Exp.  Dear,  1  Ch.  D.  514 ; 
unless  there  are  circumstances  amounting  to  a  sale  of  the  deceased  or  re- 
tiring partner's  right  to  indemnity  out  of  the  joint  estates  :  Re  Simpson, 
9  Ch.  572  ;  Exp.  Butcher,  Re  Mellor,  13  Ch.  D.  465,  C.  A.  (where  a  continuance 
of  a  testator's  business  by  two  exors  only,  instead  of  three,  and  which  was 
therefore  not  in  accordance  with  his  directions,  did  not  operate  as  a  con- 
version of  the  assets). 

By  the  Partnership  Act,  1890,  s.  17,  "  (2)  a  partner  who  retires  from  a 
firm  does  not  thereby  cease  to  be  liable  for  partnership  debts  or  obligations 
incurred  before  his  retirement.  (3)  A  retiring  partner  may  be  discharged 
from  any  existing  liabilities  by  an  agreement  to  that  effect  between  himself 
and  the  members  of  the  firm  as  newly  constituted  and  the  creditors,  and 
this  agreement  may  be  either  express  or  inferred  as  a  fact  from  the  course 
of  dealing  between  the  creditors  and  the  firm  as  newly  constituted." 

A  retired  partner  continuing  to  act  as  a  partner  was  held  liable  for  the 
fraudulent  breach  of  trust  of  a  continuing  partner :  Slack  v.  Parker,  54 
L.  T.  212. 

A  partner  retiring  with  a  covenant  of  indemnity  by  the  continuing 
partners,  to  the  knowledge  of  the  creditors  of  the  firm,  becomes  a  surety  in 
respect  of  the  existing  debts,  instead  of  a  principal :  Wilson  v.  Lloyd,  16 
Eq.  60 ;  and  see  Oakford  v.  European  and  American  Steam  Shipping  Co., 
1  H.  &  M.  182 ;  Oakeley  v.  Pasheller,  4  CI.  &  F.  207  ;  Rouse  v.  Bradford 
Banking  Co.,  [1894]  A.  C.  586,  H.  L.,  sup.  p.  2085. 

By  sect.  36,  "  (1)  Where  a  person  deals  with  a  firm  after  a  change  in 
its  constitution,  he  is  entitled  to  treat  all  apparent  members  of  the  old  firm 
as  still  being  members  of  the  firm  until  he  has  notice  of  the  change.  (2)  An 
advertisement  in  the  London  Oazette  as  to  a  firm  whose  principal  place 
of  business  is  in  England  or  Wales,  in  the  Edinburgh  Gazette  as  to  a  firm 
whose  principal  place  of  business  is  in  Scotland,  and  in  the  Dui)Un  Gazette 
as  to  a  firm  whose  principal  place  of  business  is  in  Ireland,  shall  be  notice 
as  to  persons  who  had  not  dealings  with  the  firm  before  the  date  of  the 
dissolution  or  change  so  advertised.  (3)  The  estate  of  a  partner  who  dies, 
or  who  becomes  bankrupt,  or  of  a  partner  who,  not  having  been  known  to 
the  person  dealing  with  the  firm  to  be  a  partner,  retires  from  the  firm,  is  not 
liable  for  partnership  debts  contracted  after  the  date  of  the  death,  bank- 
ruptcy, or  retirement  respectively." 

Though  creditors  who  continue  dealings  with  surviving  or  continuing 
partners  do  not  necessarily  give  up  their  rights  against  the  retiring 
partner  or  the  deceased  partner's  estate  {Winter  v.  Innes,  4  My.  &  C.  101), 
yet  they  carmot  hold  both  outgoing  and  incoming  partners  liable  (Scarf  v. 
Jardine,  7  App.  Cas.  345),  but  have  an  option  whether  to  charge  the  old  or 
new  firm  (S.C.);  and  if  they  consent,  expressly  or  by  implication,  to  accept 
the  new  firm  as  their  debtors,  such  election  is  irrevocable :  Rolfe  v.  Flower, 
L.  R.  1  P.  C.  27  ;  Bilborough  v.  Holmes,  5  Ch.  D.  255 ;  Scarf  v.  Jardine, 
sup.  ;  and  although  the  contract  is  of  a  personal  nature  and  not  assignable, 
it  may  be  treated  as  subsisting  after  the  partner's  retirement  if  the  parties 
continue  to  go  on  on  the  old  terms :  Dr.  Jaeger's  Sanitary  Woollen  System 
V.  Walker,  77  L.  T.  180,  C.  A. 

And  where  a  creditor  blends  the  accounts  of  the  old  and  new  firms, 
payments  on  account  by  th?  new  firm  roust  be  applied  in  satisfaction  of  the 


SECT.  IV.]    Accounts  in  Addon  by  Creditor.  2127 

debt  of  the  old  firm  :  Hooper  v.  Keay  and  Draper,  1  Q.  B.  D.  178  ;  Simson 
V.  Ingham,  2  B.  &  C.  72. 

After  dissolution,  part  payment  of  a  debt  by  one  partner  will  not  prevent  Statute  of 
creditors'  rights  against  another  partnei'  from  being  barred  by  the  Statutes  Limitations, 
of  Limitation  :  Walson  v.  Woodman,  20  Eq.  721  ;  Mercantile  Law  Amend- 
ment Act,  1856  (19  &  20  V.  c.  97),  s.  14  ;  but  where  the  retirement  of  a 
partner  was  kept  secret,  the  payment  of  interest  by  the  continuing  partners 
was  taken  to  have  been  made  on  his  behalf  so  as  to  prevent  the  operation 
of  the  statute :  Be  Tmker,  T.  v.  T.,  [1894]  3  Ch.  429,  C.  A.  ;  [1894]  1  Ch. 
724. 

Where  a  firm  agree  to  employ  an  agent  for  a  fixed  period,  the  retirement  Dismissal  of 
of  partners  during  the  period  may  operate  as  a  wrongful  dismissal :   Brace  agent. 
V.  Calder,  [1895]  2  Q.  B.  253  (where  nominal  damages  only  were  given). 

A  provision  in  partnership  articles  that  the  outgoing  partner  may  set  up  Soliciting 
a  similar  business  in  the  neighbourhood  is  prima  facie  declaratory  only,  customers, 
and  does  not  authorize  soUcitation  of  customers  by  a  partner  who  is  bought 
out :   Gillingham  v.  Beddmo,  [1900]  2  Ch.  246. 

rjABILITY   OF   QUASI-PABTNERS   TO   CEEDITOES. 

Under  the  designation  of  "  quasi-partners  "  are  included,  first,  ostensible  Meaning  of 
partners,  and,  secondly,  constructive  partners.  "  quasi- 

By  the  Partnership  Act,  1890,  s.  14,  "(1)  Every  one  who,  by  words  spoken  partners." 
or  written,  or  by  conduct,  represents  himself,  or  who  knowingly  suffers 
himself  to  be  represented,  as  a  partner  in  a  particular  firm  is  liable  as  a 
partner  to  any  one  who  has  on  the  faith  of  any  such  representation  given 
credit  to  the  firm,  whether  the  representation  has  or  has  not  been  made  or 
communicated  to  the  person  so  giving  ci'edit  by  or  with  the  knowledge  of 
the  apparent  partner  making  the  representation  or  suffering  it  to  be  made. 
(2)  Provided  that  where  after  a  partner's  death  the  partnership  business 
is  continued  in  the  old  firm  name,  the  continued  use  of  that  namCj  or  of  the 
deceased  partner's  name  as  part  thereof,  shall  not  of  itself  make  his  exors' 
or  admors'  estate  or  effects  liable  for  any  partnership  debts  contracted 
after  his  death." 

A  person  may  become  liable  to  creditors  of  a  firm  by  holding  himself  Ostensible 
out  as  a  partner  in  it :    Waiigh  v.  Carver,  2  H.  Bl.  235  ;  Lindl.  52  et  seq.  ;  partners, 
although,  as  between  himself  and  the  true  members  of  the  firm,  he  may 
have  none  of  the  rights  of  partner  :   Badcliffe  v.  Bushworth,  33  Beav.  484  ; 
nor  the  disabilities  of  a  partner  in  respect  of  proof  against  his  co-partners' 
estate :  Exp.  Sheen,  6  Ch.  D.  235,  C.  A. 

An  ostensible  partner  "  is  liable  to  all  the  persons  who  may  have  given 
credit  to  his  representation.  Though  liable  as  if  he  were  a  principal  debtor, 
he  is  only  liable  as  between  himself  and  persons  mth  whom  he  has  permitted 
his  name  to  be  used  "  :  per  Bacon,  C.  J.,  in  Exp.  Good,  5  Ch.  D,  54. 

The  presumption  of  partnership  arising  from  receipt  of  profits  could  Constructive 
always  be  rebutted  if  it  were  shown  that  the  relation  between  the  parties  partners, 
was  not  that  of  partners,  the  test  being  whether  any  agency  existed  between 
the  parties  such  as  exists  between  co-partners  :  Cox  v.  Hickman,  8  H.  L.  C. 
268  ;  Mollwo,  March  &  Co.  v.  Court  of  Wards,  L.  E.  4  P.  C.  438  ;  Pooley 
v.  Driver,  5  Ch.  D.  485  ;  the  question  necessarily  depending  on  the  intention 
of  the  parties  as  appearing  on  the  contract,  or  from  their  conduct :  Wallcer 
V.  Hirsch,  27  Ch.  D.  460,  C.  A.  (questioning Pawsey  v.  Armstrong,  18  Ch.  D. 
698) ;  Badeley  v.  Consolidated  Bank,  38  Ch.  D.  238,  C.  A. ;  Hawtesley  v. 
Outram,  [1892]  3  Ch.  359,  371,  379,  C.  A.  ;  King  d:  Co.  v.  Whichelow, 
64  L.  J.  Q.  B.  801,  C.  A.  In  order  to  make  the  receiver  of  profits  liable 
as  a  partner,  he  must  have  received  profits  qua  partner,  and  not  in  some 
other  character,  such  as  creditor :  Exp.  Tennant,  6  Ch.  D.  303,  C.  A.  ;  or 
exor  of  a  deceased  partner :  Holme  v.  Hammond,  7  Ex.  218  ;  although  he 
might  have  entered  into  an  agreement  which  would  make  him  constructively 
a  partner-on  its  taking  effect :   Dean  v.  Harris,  33  L.  T,  639  ;   and  so  an 
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agreement  to  employ  a  former  clerk  or  servant  at  a  salary  varying  with 
profits  did  not  necessarily  make  him  a  partner :  see  Walker  v.  Hirsch, 
27  Ch.  D.  460,  C.  A.  ;  Pawsey  v.  Armstrong,  18  Ch.  D.  698  ;  see  also  Kilshaw 
V.  Jukes,  8  L.  T.  387  ;  32  L.  J.  Q.  B.  217  ;  9  Jur.  N.  S.  1231 ;  11  W.  R. 
690 ;  Bullen  v.  Sharp,  L.  R.  1  C.  P.  86  ;  Exp.  McMillan,  24  L.  T.  143  ; 
Be  English  and  Irish  Church  and  University  Assurance  Society,  1  H.  &  M. 
85  ;  Aljaro  v.  De  la  Torre,  24  W.  R.  510  ;  34  L.  T.  122  ;  Ranken  Y.Alfaro, 
5  Ch.  D.  786,  C.  A.  ;  Exp.  Davis,  32  L.  J.  Bky.  68  ;  Kelly  v.  Scoito,  49 
L.  J.  Ch.  383  ;  42  L.  T.  827  (participation  in  building  scheme  not  a  partner- 
ship) ;  Hulton  v.  Lister,  1889,  W.  N.  172  ;  reversed,  S.  C,  1890,  W.  N.  14  ; 
King  &  Co.  v.  ]Yhichelow,  sup. 

But  the  presumption  arising  from  receipt  of  profits  might  easily  be 
supported  by  other  circumstances,  such  as  a  common  banking  account  and 
provisions  for  periodical  settlement  of  account  and  division  of  profit  (Noakes 
V.  Barlow,  26  L.  T.  136),  or  a  firm  name  :  Be  Bowland  and  Crankshaw,  1  Ch. 
421. 
Rules  for  By  the  Partnership  Act,  1890,  s.  2,  "  In  determining  whether  a  partner- 

ascertaining  ship  does  or  does  not  exist,  regard  shall  be  had  to  the  following  rules  : — ■ 
existence  of  (1)  Joint  tenancy,  tenancy  in  common,  joint  property,  common  property, 
partnership,  or  part  ownership,  does  not  of  itself  create  a  partnership  as  to  anything 
so  held  or  owned,  whether  the  tenants  or  owners  do  or  do  not  share  any 
profits  made  by  the  use  thereof.  (2)  The  sharing  of  gross  returns  does  not 
of  itself  create  a  partnership,  whether  the  persons  sharing  such  returns 
have  or  have  not  a  joint  or  common  right  or  interest  in  any  property  from 
which  or  from  the  use  of  which  the  returns  are  derived.  (3)  The  receipt 
by  a  person  of  a  share  of  the  profits  of  a  business  ib  prima,  facie  evidence  that 
he  is  a  partner  in  the  business,  but  the  receipt  of  such  a  share,  or  of  a 
payment  contingent  on  or  varying  with  the  profits  of  a  business,  does  not 
of  itself  make  him  a  partner  in  the  business  ;  and  in  particular — (a)  The 
receipt  by  a  person  of  a  debt  or  other  liquidated  amount,  by  instalments 
or  otherwise,  out  of  the  accruing  profits  of  a  business,  does  not  of  itself 
make  him  a  partner  in  the  business,  or  liable  as  such  :  (b)  A  contract  for 
the  remuneration  of  a  servant  or  agent  of  a  person  engaged  in  a  business 
by  a  share  of  the  profits  of  the  business  does  not  of  itself  make  the  servant 
or  agent  a  partner  in  the  business,  or  liable  as  such  :  (c)  A  person  being 
a  widow  or  child  of  a  deceased  partner,  and  receiving  by  way  of  annuity  a 
portion  of  the  profits  made  in  the  business  in  which  the  deceased  person 
was  a  partner,  is  not,  by  reason  only  of  such  receipt,  a  partner  in  the  business 
or  liable  as  such :  (d)  The  advance  of  money  by  way  of  loan  to  a  person 
engaged  or  about  to  engage  in  any  business  on  a  contract  with  that  person 
that  the  lender  shall  receive  a  rate  of  interest  varying  with  the  profits,  or 
shall  receive  a  share  of  the  profits  arising  from  carrying  on  the  business, 
does  not  of  itself  make  the  lender  a  partner  with  the  person  or  persons 
carrying  on  the  business,  or  liable  as  such.  Provided  that  the  contract 
is  in  writing,  and  signed  by  or  on  behalf  of  all  the  parties  thereto  :  (e)  A 
person  receiving  by  way  of  annuity  or  otherwise  a  portion  of  the  profits 
of  a  business  in  consideration  of  the  sale  by  him  of  the  goodwill  of  the 
business  is  not,  by  reason  only  of  such  receipt,  a  partner  in  the  business, 
or  liable  as  such." 
Lender  or  A  contract  that  a  person  shall  receive,  in  consideration  of  a  loan,  periodical 

seller  sharing  fixed  sums  "  out  of  the  profits  "  of  a  business  is  equivalent  to  a  contract 
profits.  that  he  shall  receive  a  "  share  of  the  profits  "  within  the  meaning  of  sub- 

sect.  3  (d)  of  sect.  2  :  Be  Young,  Exp.  Jones,  [1896]  2  Q.  B.  484. 

By  sect.  3, "  In  the  event  of  any  person  to  whom  money  has  been  advanced 
by  way  of  loan  upon  such  a  contract  as  is  mentioned  in  the  last  foregoing 
section,  or  of  any  buyer  of  a  goodwill  in  consideration  of  a  share  of  the 
profits  of  the  business,  being  adjudged  a  bankrupt,  entering  into  an  arrange- 
ment to  pay  his  creditors  less  than  20s.  in  the  pound,  or 'dying  in  insolvent 
circumstances,  the  lender  of  the  loan  shall  not  be  entitled  to  recover  any- 
thing in  respect  of  his  loan,  and  the  seller  of  the  good^vill  shall  not  be  entitled 
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to  recover  anything  in  respoot  of  the  share  of  profits  contracted  for,  until  the 
claims  of  the  other  creditors  of  the  borrower  or  buyer  for  valuable  considera- 
tion in  money  or  money's  worth  have  been  satisfied." 

The  postponement  under  sect.  3  takes  effect  whether  the  contract  to 
advance  the  money  be  oral  or  in  writing :  Re  Fort,  Exp.  Schofield,  [1897] 
2  Q.  B.  495,  C.  A. ;  and  where  the  amount  of  the  loan  is  increased  without 
any  agreement  as  to  interest,  the  presumption  is  that  the  whole  E^ihount 
is  lent  on  the  same  contract :  Re  Mason,  Exp.  Bing,  [1899]  1  Q.  B.  810. 

Under  the  Act,  as  previously,  all  the  circumstances  must  be  regarded  and 
an  inference  drawn  from  them  as  a  whole  :  Davis  v.  D.,  [1894]  1  Ch.  393. 
These  enactments  are  in  substitution  for  the  Partnership  Law  Amendment 
Act,  1865  (28  &  29  V.  c.  86),  v.  inf.,  which  contained  provisions  to  the  like 
effect. 

Under  the  provisions  of  28  &  29  V.  c.  86  (known  as  Bovill's  Act),  corre- 
sponding with  clause  (a)  of  sect.  2  of  the  Act  of  1890,  the  time  at  which  the 
advance  was  made  was  to  be  looked  at,  and  if  at  that  time  there  was  » 
contract  under  which  the  lender  was  to  receive  a  share  of  profits,  the  case 
was  within  the  statute  :  Re  Stone,  33  Ch.  D.  541 ;  and  see  Re  Hildesheim, 
inf. ;  and  it  made  no  difference  that  the  share  of  profits  was  received 
nominally  as  salary  :  S.  C,  following  Exp.  Mills,  8  Ch.  569. 

And  for  a  case  in  which  the  agreement  was  held  to  be  for  a  partnership, 
and  not  for  a  "  loan  to  a  person  about  to  engage  in  trade,"  within  the 
meaning  of  sect.  1  of  Bovill's  Act,  see  Frowde  v.  Williams,  56  L.  T.  441  ; 
57  L.  J.  Q.  B.  62. 

The  effect  was  to  prevent  the  lender  from  proving  for  the  loan  in  the 
bankruptcy  of  the  borrower  in  competition  with  any  of  his  creditors,  and 
until  all  were  paid  in  full  he  could  not  prove  for  any  purpose  :  Exp.  Taylor, 
Re  Grason,  12  Ch.  D.  366,  C.  A.  ;  following  Exp.  Mills,  8  Ch.  569. 

As  to  the  effect  of  the  Act  upon  the  law  as  it  stood  independently  of  the 
Act,  see  Pooley  v.  Driver,  5  Ch.  D.  485  ;  and  see  Lindl.,  pp.  49,  51, 
and  59. 

In  order  to  give  a  lender  the  benefit  of  the  Act,  the  relation  of  the  parties 
must  have  been  that  of  debtor  and  creditor  (as  distinguished  from  that  of 
partners) :  Pooley  v.  Driver,  5  Ch.  D.  458  ;  a  reference  to  the  Act,  even  with 
a  declaration  that  the  lender  should  not  be  liable  as  a  partner,  would  not 
exempt  him  from  liability  if  in  fact  he  had  a  partner's  power  of  controlling 
the  application  of  the  money  lent :  Exp.  Delhasse,  7  Ch.  D.  511,  C.  A. 

The  Act  did  not  apply  where  the  agreement  was  to  pay  profits  for  a  fixed 
term  which  had  expired  :  Exp.  Mills,  8  Ch.  569  ;  nor  affect  the  rights  under 
his  mortgage  deed  of  a  mortgagee  with  interest  varying  with  profits  :  Exp. 
Sheil,  4  Ch.  D.  789,  C.  A.  ;  and  an  action  to  enforce  such  a  security  is  not  an 
action  to  recover  principal  profits  or  interest  within  the  meaning  of  the 
Act :  Badeley  v.  Consolidated  Bank,  38  Ch.  D.  238,  C.  A. 

An  alteration  of  the  terms  of  the  original  advance  does  not  take  the  case 
out  of  the  Act,  unless  the  transaction  amounts  to  a  repayment  of  the  advance 
and  the  making  of  a  new  loan :  Exp.  Mills,  8  Ch.  569  ;  Re  Hildesheim, 
[1895]  2  Q.  B.  357,  C.  A. 

A  contract  for  a  loan  at  a  fixed  rate  of  interest  exceeding  20  p.  c,  but  with 
a  proviso  that  a  due  allowance  was  to  be  made  in  the  event  of  the  borrower 
being  unable  to  pay  the  interest  out  of  the  profits  of  his  business,  was  held 
by  Q.  B.  D.  to  be  within  the  Act ;  but  by  C.  A.  to  be  void  for  uncertainty  : 
Re  Vince,  [1892]  1  Q.  B.  587  ;  2  Q.  B.  478. 

As  to  interest  accruing  on  profits  payable  under  an  agreement  for  a  loan, 
see  Spartali  v.  Constantidini,  20  W.  R.  824  ;   21  W.  R.  116. 

LIABILITY   OF   THE  PARTNERSHIP   ESTATE   TO   SEPARATE   CREDITORS. 

By  the  Partnership  Act,  1890  (53  &  54  V.  c.  39),  s.  23,  it  is  now  enacted 
that  after  the  commencement  of  that  Act  (Jan.  1st,  1891),  "  a  writ  cf 
execution  shall  not  issue  against  any  partnership  property,  except  on  u, 
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judgment  against  the  firm,"  and  provision  is  made  for  a  new  mode  of 
execution  against  the  share  of  a  partner,  as  to  which,  v.  sup.  Vol.  I.  Chap. 
XXVII.,  p.  411. 

The  Act  was  designed  to  put  an  end  to  the  cumbrous  and  inconvenient 
process  by  which  formerly  upon  a  judgment  obtained  against  a  partner  the 
sheriff  seized  in  execution  under  a^.  fa.  the  whole  of  the  partnership  effects 
which  were  of  a  tangible  nature  or  within  the  provisions  of  the  Judgments 
Act,  1838  (1  &  2  V.  c.  110),  s.  12,  but  sold  only  the  debtor's  share  of  it: 
Johnson  v.  Evans,  7  Man.  &  Gr.  240  ;  8  Jur.  241  ;  Brown,  Janson  cfc  Co.  v. 
A.  Hutchinson  d,  Co.,  [1895]  1  Q.  B.  737,  C.  A. ;  lb.  2  Q.  B.  126,  C.  A. ;  see 
Form  2,  sup.  p.  2122. 

The  seizure  did  not  extend  to  book  debts,  and  the  execution  debtor  was, 
after  execution,  still  entitled  to  an  account  of  the  partnership  property : 
Habershon  v.  Blurton,  1  D.  &  S.  121  ;  Helmore  v.  Smith,  35  Ch.  D.  436. 

Upon  seizure  being  made,  the  partners  of  the  judgment  debtor  were 
entitled,  prior  to  the  commencement  of  the  Judicature  Acts,  to  institute  a 
suit  in  Chancery  to  have  the  partnership  account  taken,  a  receiver  appointed 
and  an  injunction  granted,  restraining  a  sale  by  the  sheriff,  so  as  to  prevent 
a  stranger  obtaining  an  interest  in  the  partnership  assets  without  their 
consent:  Broum,  Janson  d>  Co.  v.  A.  Hutchinson  &  Co.,  sup.  C.  A.; 
Story,  Partnership,  §  264  ;   Ship  v.  Harwood,  2  Swa.  586. 

As  to  liability  of  the  joint  estate  on  bankruptcy,  v.  sup.  p.  2120  ;  Lindl. 
Ch.  IV. 


Section  V. — Account  in  Action  by  Beneficiaries. 

1.  Accounts  and  Inquiries  as  to  Testator's  Partnership  Business. 

Usual  accounts  of  testator's  personal  estate  : — "  An  inquiry  what 
was  the  amount  of  the  testator's  capital,  stock-in-trade,  credits, 
debts,  and  liabilities  in  the  partnership  trade  or  business  of  &c.,  in 
the  pleadings  mentioned,  on  the  footing  of  the  deed  of  &c.^  An 
inquiry  whether  any,  and  which,  of  the  debts  due  to  the  said  partner- 
ship at  the  date  of  the  said  deed  remain  unpaid,  and  under  what 
circumstances,  and  whether  any,  and  what,  steps  ought  to  be  taken 
for  recovering  the  same  ;  An  account  of  the  business,  and  of  the 
profits  and  losses  thereof,  in  each  year  since  the  testator's  death  ; 
An  inquiry  what  is  the  present  amount  of  the  capital,  and  of  the 
credits,  debts,  and  liabilities  of  the  said  business,  and  how  such 
capital  has  been  derived." — (Any  settled  account  not  to  be  disturbed  ;) 
Deft  P.  (exor)  to  be  charged  with  all  moneys  received  by  him,  and 
to  be  allowed  all  sums  properly  paid  by  him  to  H.  (agent)  for  carrying 
on  the  business  under  the  will,  and  having  regard  to  its  terms — "  An 
inquiry  what  sums  of  money  have  been  paid  by  the  Deft  P.  to  the 
Deft  J.  or  to  any  other  person  &c.,  according  to  the  terms  of  the 
testator's  will ;  An  inquiry  whether  it  will  be  fit  and  proper,  and 
for  the  benefit  of  the  infant  Pit,  that  the  said  business  should  be 
carried  on,  and  in  what  manner  and  upon  what  terms  " — (And 
order  that  such  steps  be  taken  respecting  the  recovery  of  the  testator's 
debts  and  the  said  business  as  the  Judge  shall  direct). — Plumley  v. 
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P.,  V.-C.  W.,  24  Jan.  1848,  B.  777  ;   and  see  Bowsher  v.  Watldns, 

1  K.  &  M.  283 ;    Travis  v.  Milne,  9  Ha.  157  ;    Wedderburn  v.  W., 

2  Keen,  752  ;  4  My.  &  C.  41. 

As  to  settled  account,  see  Holgale  v.  Shuit,  28  Ch.  D.  HI;  and  see 
p.  2098,  ante. 

For  inquiries,  to  ascertain  testator's  share  in  the  partnership  trade  at  his 
death,  and  in  the  value  of  the  goodwill,  and  declaration  that  the  Deft  (sur- 
viving partner  and  exor)  ought  to  account  for  profits  accruing  from  the 
employment  of  the  testator's  estate,  with  liberty  to  the  Pits  to  apply  for 
leave  to  charge  him  with  interest  instead  of  profits,  see  McDonald  v.  Richard- 
son, V.-C.  S.,  26  July,  1858,  B.  1789  ;   1  Giff.  90. 

For  accounts  of  dealings  of  three  partnerships,  any  settled  account  not  to 
be  disturbed,  and  inquiries  as  to  stock-in-trade,  goodwill,  capital,  and  profits, 
with  liberty  to  state  special  circumstances  as  to  the  nature  of  the  businesses, 
to  show  how  far  any  of  them  depended  on  the  personal  skill  of  the  testator 
or  Deft,  and  inquiry  as  to  alterations  in  the  partnership  premises,  without 
prejudice  to  any  question,  see  Willett  v.  Blandford,  V.-C.  W.,  22  Dec.  1842, 

B.  546  ;   1  Ha.  272. 

2.  Inquiries  as  to  Testator's  Assets  in  Foreign  Firm,  and  Course 

to  be  taken. 
"  Order  that  the  following  &c. :  1.  An  inquiry  whether  any,  and 
what,  part  of  the  testator's  estate  was  at  the  time  of  his  death 
invested  in  the  business  of  the  firm  of  &c.,  in  India,  or  was  due  and 
owing  from  the  said  firm  to  him  ;  And  whether  any,  and  what, 
parts  thereof  have,  since  the  testator's  death,  been  got  in,  and  by 
whom,  and  how  the  same  have  been  invested,  applied,  or  disposed 
of,  and  whether  any  part  thereof  is  still  invested  in  the_  business 
of  the  said  firm,  or  is  due  and  owing  from  the  said  firm,  and  what 
course  is  fit  and  proper  and  for  the  benefit  of  the  persons  interested 
in  the  testator's  estate  to  be  taken  in  respect  thereof." — Cockerell  v. 

C,  MSS. 

For  inquiry  of  what  a  testator's  interest  in  the  several  mines,  mining 
property,  and  shares  in  the  pleadings  mentioned  consisted  at  the  time  of  his 
death,  and  whether  his  interest  in  the  said  mines,  mining  property,  or  shares, 
or  any  of  them,  or  in  any  part  thereof,  had  ceased  or  determined,  and  if  so 
how,  see  Clements  v.  Hall,  M.  R.,  9  July,  1855,  A.  1562  ;  2  D.  &  J.  180. 

3.  Infants  entitled  to  Profits — Inquiry  whether  for  their  Benefit 
to  take  Profits  or  Interest. 
"  Declare  that  the  Pit  E.  and  the  Deft  G.  the  infants  are  entitled 
to  an  account  of  the  profits  made  since  the  death  of  the  testator  in 
the  trade  carried  on  in  his  lifetime  by  him  and  the  Deft  R.  as 
partners,  which  since  his  death  has  been  carried  on  by  the  said 
Deft  R." — -Account  of  the  profits  of  such  trade,  and  of  the  value  of 
the  stock  and  effects  therein,  and  of  what  such  stock  and  effects 
consisted  ; — "  An  inquiry  whether  it  would  be  more  for  the  benefit 
of  the  Pit  E.  and  the  Deft  G.  to  take  the  testator's  share  of  the 
said  stock-in-trade  and  profits,  or  to  accept  the  sum  of  £ — ,  with 
interest  as  calculated  &c." — Burden  v.  B.,  M.  R.,  17  July,  1805, 
A.  1188  ;  followed  in  Heathcote  v.  Hulrne,  1  J.  &  W.  134. 
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4.  Sufvivor  not  entitled  to  Allowance  for  Management  except 
Travelling  Expenses  and  Disbursements — Lien  on  Share  of 
Survivor. 

"  It  appearing  to  the  Court  to  be  more  for  the  benefit  of  the  Pit 
E.  and  the  Deft  G.,  the  infants,  to  take  the  testator's  share  of  stock- 
in-trade  with  the  profits,  Declare  that  the  said  infants  were  entitled 
to  the  same,  and  that  the  exors  of  the  late  Deft  E.  (survivor  and 
exor)  ought  to  account  accordingly ;  And  that  the  said  E.  was  not 
entitled  to  any  allowance  for  management,  except  a  moiety  for  any 
expenses  incurred  in  journeys  and  disbursements  by  the  said  E.  on 
account  of  the  trade,  which  have  not  been  already  allowed." — 
Account  thereof. — "  Declare  that  all  parties  ought  to  be  charged 
with  interest  at  the  rate  of  5  p.  c.  per  ann.  on  moneys  drawn  out  of 
the  trade  or  partnership  eSects." — Account  thereof ;  Directions  to 
calculate  interest  and  continue  former  accounts. — "  Declare  that 
the  said  infants  have  a  lien  on  the  said  E.'s  share  of  the  money  and 
funds  in  Court  to  the  credit  of  &c.  for  their  share  in  the  said  stock- 
in-trade  and  profits." — E.'s  share  to  be  valued  and  applied  ;  what 
shall  be  certified  to  remain  due  from  E.  to  be  answered  by  the 
Defts  his  exors,  they  admitting  assets. — Burden  v.  B.,  M.  E.,  8  Feb. 
1814,  A.  497  ;  1  V.  &  B.  170 ;  followed  in  Stocken  v.  Bawson,  6 
Beav.  371,  as  to  allowance  for  managing. 

5.  Partnership  Realty  to  he  deemed  Personalty. 

"  Declare  that  the  copyhold  estates  appearing  by  the  (Chief 
Clerk's)  certificate  dated  &c.  to  have  been  purchased  on  account  of 
the  partnership,  and  out  of  the  funds  and  efieots  thereof,  did  form 
and  are  to  be  considered  as  part  of  the  capital  and  effects  of  the 
partnership  at  the  time  of  the  decease  of  the  testator,  and  that  the 
testator's  interest  in  the  same  copyhold  estates,  and  in  such  other 
real  estates,  if  any,  as  formed  part  of  the  capital  and  effects  of  the 
partnership  at  the  time  of  his  decease,  are  to  be  considered  in  equity 
personal  estate  of  the  testator." — Phillips  v.  P.,  M.  E.,  23  July, 
1832,  B.  2857  ;   1  M.  &  K.  649. 

For  declaration  that  the  share  of  a  co-owner  of  certain  real  estate,  partly 
used  as  a  quarry,  was  real  estate  and  belonged  to  her  heir-at-law,  sec 
Steward  v.  Blakewaij,  M.  R.,  24  July,  1868,  B.  2386;  6  Eq.  479,  482; 
affirmed  4  Ch.  603. 

NOTES. 
PARTIES    TO   ACTIONS   BY   BENEFICIARIES. 

To  an  action  by  beneficiaries  against  the  represves  of  a  deceased  partner 
for  a  general  partnership  account,  all  the  surviving  partners  must  be  made 
parties  :  Vyse  v.  Foster,  7  H.  L.  318  ;  Simpson  v.  Chapman,  4  D.  M.  &  G. 
154,  167. 

But  an  action  may  be  maintained  against  the  represves  for  an  account  of 
profits  actually  received  by  them,  without  making  parties  the  members  of 
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any  firm  in  which  such  profits  were  earned  :  McDonald  v.  Richardson,  1  Giff. 
81 ;  Palmer  v.  Mitchell,  2  My.  &  K.  672,  n. ;  Lindl.  677. 

An  action  by  beneficiaries  against  exors  and  survivors  is  only  justified 
by  collusion :  Newland  v.  Champion,  1  Ves.  105 ;  2  Coll.  46  ;  or  other  special 
circumstances  :  Law  y.  L.,2  Coll.  41  ;  presenting  a  substantial  impediment 
to  justice  in  any  action  by  the  exors  :  Travis  v.  Milne,  9  Ha.  150  ;  not  merely 
by  an  allegation  that  the  exor  refuses  to  sue  :  Jackson  v.  J.,  28  L.  T.  189. 

The  assent  of  an  exor  to  a  specific  bequest  of  a  share  of  goodwill  does  not 
enable  the  legatee  to  sue  the  surviving  partner  :  Robertson  v.  Quiddington, 
28  Beav.  529  ;  and  an  assignment  by  an  exor  of  a  deceased  partner's  share 
to  the  beneficiaries  entitled  to  it  does  not  bar  an  action  by  the  exor  in  respect 
of  a  particular  partnership  asset,  and  for  a  receiver,  to  which  the  assignees 
are  not  parties  :  Clegg  v.  Fishwick,  1  Mac.  &  G.  294. 

TITLE   OF   BBNEFICIABIBS. 

The  title  of  beneficiaries  under  the  will  of  a  partner  is  subject  to  the 
partnership  liabilities  ;  so  that  a  bequest  of  the  partner's  share  in  a  partner- 
ship chattel  failed,  where  the  debts  exhausted  the  assets  :  Farquhar  v. 
Hodden,  7  Ch.  1  ;  Lindl.  377,  681  ;  but  where  the  partnership  is  solvent 
such  a  bequest  is  good :  Re  Holland,  [1907]  2  Ch.  88 ;  and  a  minor's  share 
of  the  proceeds  of  a  concern  sold  for  cash  and  bills  was  not  exonerated 
from  deduction  for  the  discount  of  the  bills  :  King  v.  Malcolmson,  I.  R. 
10  Eq.  220. 
As  to  terms  of  bequests  of  shares  in  partnerships — 
— "  sums  due  and  owing  "  did  not  include  unascertained  value  of 

share  :   Martin  v.  Hobson,  8  Ch.  401. 
— ''  represves  of  partners  "  meant  legal  pers.  represves  of  deceased 
partners,  not  members  of  the  present  firm  :  Leak  v.  McDowall, 
3N.  R.  185;  33  Beav.  238. 
And  for  power  to  bequeath  to  "  legitimate  male  descendants,"  see 
Beamish  v.  B.,  I.  R.  4  Eq.  20. 

INTEREST   OK   PROFITS. 

Where  capital  is  properly  left  by  exors  in  a  partnersliip,  the  partnership  Where  capital 
is  (in  the  absence  of  express  agreement)  liable  to  account  for  the  profits  properly  left 
made  by  its  employment,  but  not  for  interest,  both  as  between  the  exors  and  in  business, 
the  survivors,  and  the  beneficiaries  and  the  exors  :  :;.  ««^.  p.  2112  ;  and  see         . 
Vyse  V.  Foster,  7  H.  L.  329. 

But  where  it  is  wrongfully  left  in  the  business  by  exors,  or  wrongfully  Where  wrong- 
employed  by  them  in  it,  the  beneficiaries  may  at  their  option  charge  them  fully  left  in 
with  interest  or  profits  :  Partnership  Act,  1890,  s.  42,  sup.  p.  2118  ;  Docker  business. 
V.  Somes,  2  My.  &  K.  655  ;   Palmer  v.  Mitchell,  lb.  672,  n. ;   Heathcote  v. 
Hulme,  1  J.  &  W.  122  ;   the  rate  of  interest  is   still  5  p.  c.  :    Re  Davis, 
[1902]  2  Ch.  314 ;    and  where  the  partners  have  notice  of  the  breach  of 
trust,  they  are  liable  equally  with  the  exors  :   Flockton  v.  Sunning,  8  Ch. 
323,  n.  ;  par  Lord  Cairns  in  Vyse  v.  Foster,  7  H.  L.  334  ;   Travis  v.  Milne, 
9  Ha.  141 ;   and  see  Willett  v.  Blandford,  1  Ha.  253  ;    Wedderburn  v.  W., 
4  M.  &  C.  41  ;  McDonald  v.  Richardson,  1  Giff.  81  ;  Townend  v.  T.,  1  Giff. 
201. 

An  exor  can  only  carry  on  a  trade  for  the  purpose  of  winding-up  :   see  How  far 
Lewin  on    Trusts,   720 ;    but   may  complete  some  contracts :    M'Olean  executor  may 
V.  Kennard,  9  Ch.  336  ;   Gollinson  v.  Lister,  20  Beav.  356,  365 ;  7  D.  M.  &  carry  on 
G.  634 ;  and  he  may  sell  the  share  of  the  deceased  to  the  survivors  ;  and  tr*"^- 
in  such  a  contract,  or  in  a  similar  contract  contained  in  partnership  articles, 
time  is  not  of  the  essence  of  the  contract :  Chambers  v.  Howell,  1 1  Beav.  6  ; 
Vyse  V.  Foster,  7  H.  L.  318  ;   Hordern  v.  Hordem,  [1910]  A.  C.  465. 

The  trustee  under  the  will  of  an  outgoing  partner  who,  on  his  retirement.  Trustee 
had  left  his  capital  in  the  business,  was  entitled  to  employ  accountants  and  employing 
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valuers  for  an  audit  and  stock-taking  once  a  year  if  desired,  or  oftener  if 
special  circumstances  so  required ;  and  the  expenses  thereof  were  costs, 
charges  and  expenses  properly  incurred  by  the  trustee  in  the  execution  of 
the  trusts  of  the  will  and  for  the  benefit  of  the  whole  estate,  and  therefore 
payable  out  of  capital  and  not  out  of  income  :  Be  Bennett,  Jones  v.  Bennett, 
[1896]  I  Ch.  778,  C.  A. 

COEPTJfJ    OR  INCOME. 

Interest  payable  under  articles  of  partnership,  upon  a  partner's  share  of 
the  capital,  is  apportionable  on  his  death :  that  part  accruing  due  before 
his  death  is  corpus  of  Ms  estate,  that  accruing  afterwards  is  income  : 
Ibbotson  V.  Elam,  1  Eq.  188. 

Profits  wholly  earned  during  the  partner's  lifetime,  but  not  ascertained 
until  after  his  death,  are  corpus  ;  Browne  v.  Collins,  12  Eq.  586  ;  profits 
partly  earned  during  the  partner's  lifetime  are  income,  and  are  not  appor- 
tionable :  Ibbotson  v.  Elam,  1  Eq.  188  ;  Lambert  v.  L.,  16  Eq.  320. 

Where  by  the  deed  of  partnership  of  a  colliery  business,  the  majority 
in  value  of  the  partners  had  power  to  dispose  of  the  profits  by  adding  them 
to  the  capital  or  dividing  them  between  the  partners  or  carrying  them  to 
the  separate  accounts  of  the  partners,  and  for  several  years  after  the  death 
of  the  testator  profits  were  made,  but  retained  to  the  credit  of  a  profit-and- 
loss  account,  and  at  the  death  of  the  tenant  for  life  a  large  sum  remained 
to  the  credit  of  the  profit-and-loss  account,  the  greater  part  of  which  had 
been  sunk  in  the  works  of  the  colliery,  it  was  held,  that,  under  the  circum- 
stances, the  share  of  the  testator  in  the  sum  standing  to  the  credit  of  the 
profit-and-loss  account  belonged  to  the  persons  entitled  in  remainder,  and 
not  to  the  executor  of  the  tenant  for  life  :  Straher  v.  Wilson,  6  Ch.  503. 

Where  a  particular  contract  is  being  completed  by  the  survivors,  and  for 
that  purpose,  or  for  the  purpose  of  Uquidation,  the  survivors  employ  the 
capital  of  the  deceased  partner,  the  profits  arising  from  it  are  corpus,  and  the 
tenant  for  life  is  entitled  to  interest  from  the  time  of  the  testator's  death 
upon  the  value  of  the  testator's  share  at  his  death  :  Jackson  v.  J.,  20  L.  T. 
354  ;  Fearns  v.  Yomig,  9  Ves.  549  ;  and  see  Brown  v.  Qellatly,  2  Ch.  751  ; 
Wentworth  v.  W.,  [1900]  A.  C.  163,  P.  C. ;  and  v.  sup.  Vol.  II.  pp.  1616, 
1617. 

As  to  the  adjustment  of  profits  and  losses  of  successive  years,  as  between 
tenant  for  life  and  remainderman,  of  the  business  of  a  testator  carried  on 
^  pursuant  to  a  direction  contained  in  his  will,  see  Gow  v.  Forster,  26  Ch.  D. 
672  ;   Upton  v.  Broum,  26  Ch.  D.  688. 

Where  a  settled  fund  was  improperly  employed  in  carrying  on  a  business, 
the  tenant  for  life  was  held  entitled  only  to  4  p.  c.  on  the  fund  and  the 
accretions  of  profits  similarlv  employed  :  Be  Hill,  H.  v.  H.,  50  L.  J.  Ch.  551  ; 
45  L.  T.  126. 

REAL   OR  PBESONAIi  ESTATE. 

Partnership  By  the  Partnership  Act,  1890,  s.  20,  "  (1.)  All  property  and  rights  and 

Act,  e.  20.  interests  in  property  originally  brought  into  the  partnership  stock  or 
acquired,  whether  by  purchase  or  otherwise,  on  account  of  the  firm,  or  for 
the  purposes  and  in  the  course  of  the  partnership  business,  are  called  in  tliis 
Act  partnersliip  property,  and  must  be  held  and  apphed  by  the  partners 
exclusively  for  the  purposes  of  the  partnership,  and  in  accordance  with  the 
partnership  agreement.  (2. )  Provided  that  the  legal  estate  or  interest  in 
any  land,  or  in  Scotland  the  title  to  an  interest  in  any  heritable  estate,  wMch 
belongs  to  the  partnership  shall  devolve  according  to  the  nature  and  tenure 
thereof;  and  the  general  rules  of  law  thereto  applicable,  but  in  trust,  so  far 
as  necessary,  for  the  persons  beneficially  interested  in  the  land  under  this 
section.  (3.)  Where  co-owners  of  an  estate  or  interest  in  any  land,  or  in 
Scotland  of  any  heritable  estate,  not  being  itself  partnership  property,  are 
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partners  as  to  profits  made  by  the  use  of  that  land  or  estate,  and  purchase 
other  land  or  estate  out  of  the  profits  to  be  used  in  like  manner,  the  land  or 
estate  so  purchased  belongs  to  them,  in  the  absence  of  an  agreement  to  the 
contrary,  not  as  partners,  but  as  co-owners  for  the  same  respective  estates 
and  interests  as  are  held  by  them  in  the  land  or  estate  first  mentioned  at 
the  date  of  the  purchase." 

By  sect.  21,  "  unless  the  contrary  intention  appears,  property  bought  with  Scot.  21. 
money  belonging  to  the  firm  is  deemed  to  have  been  bought  on  account  of 
the  firm." 

By  sect.  22,  "  where  land  or  any  heritable  interest  therein  has  become  Scot.  22. 
partnership  property,  it  shall,  unless  the  contrary  intention  appears,  be 
treated  as  between  the  partners  (including  the  represves  of  a  deceased 
partner),  and  also  as  between  the  heirs  of  a  deceased  partner  and  his 
exors  or  admors,  as  personal  or  moveable,  and  not  real  or  heritable  estate." 

Real  estate  "  substantially  involved  in  a  partnership  trade  "  has  in  equity 
always  been  treated  as  personalty  as  between  the  real  and  personal  represves 
of  the  partners,  whether  acquired  by  descent,  devise,  or  otherwise  :  Waterer 
V.  W.,  15  Eq.  402  ;  Lindl.  370,  381  ;  and  although  conveyed  to  the 
partners  as  joint  tenants  :   Re  Thomas  Ryan,  I.  B.  4  Eq.  232. 

But  the  question  is  one  of  contract :  Re  Wilson,  W.  v.  Holloway,  [1893]  Intention. 
2  Ch.  340  ;  and  where  land  had  been  dealt  with  as  realty  for  a  course  of 
years,  it  was  so  deemed  in  equity,  and  descended  to  the  heirs  of  the  co- 
owners  :  Steward  v.  Blakeway,  6  Eq.  479  ;  4  Ch.  603  ;  and  where  partners 
borrowed  money  on  the  security  of  freeholds  of  which  they  were  tenants 
in  common,  and  expended  the  money  in  improving  part  of  the  freehold  in 
which  the  business  was  carried  on,  sect.  20  (3)  of  the  Act  was  held  to  apply, 
so  that  none  of  the  freehold  became  partnership  property :  Davis  v.  D., 
[1894]  1  Ch.  393. 

And  an  agreement  by  a  partner  to  retire  and  assign  his  share  in  the  Statute  of 
partnership  assets,  which  comprise  land,  is  within  sect.  4  of  the  Statute  of  Frauds. 
Frauds  :  Gray  v.  Smith,  43  Ch.  D.  208,  C.  A.  ;  but  a  contract  of  partnership 
may  be  entered  into  by  parol  although  it  is  intended  that  the  partnership 
shall  deal  with  land  :  De  Nicols  v.  Curlier,  [1900]  2  Ch.  410  ;  referring  to 
Forster  v.  Hale,  5  Ves.  308  ;  Dale  v.  Hamilton,  5  Ha.  369  ;  Lindl.  94  ;  and 
applying  the  same  principle  qv/i  real  estate  to  the  community  of  goods 
between  French  spouses,  as  being  in  substance  a  contract  of  partnership. 

The  share  or  interest  of  a  deceased  partner  not  being  property  situate  in  Probate  duty. 
England,  was  not  subject  to  probate  duty :    Laidlay  v.  Lord  Advocate, 
15  App.  Ca.  468  ;  and  see  Beaver  v.  Master  in  Equity,  [1895]  A.  C.  251,  P.  C. 
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•     CHAPTEE  L. 

SPECIFIC  PERFORMANCE. 


Section  I. — Eight  to  Eeliep. 

1.  Declaration  of  Right. 

"  Declare  that  the  agreement  dated  the  —  day  of  —  in  the 
pleadings  mentioned  ought  to  be  specifically  performed  and  carried 
into  execution,  and  order  and  adjudge  the  same  accordingly." — 
Consequent  directions. 

See  Form  1,  p.  2097,  ante. 

2.  The  like — Agreement  establish^. 

"  Declare  that  the  (letters  of  the  —  day  of  —  and  the  —  day 
of  — )  in  the  pleadings  mentioned  constituted  a  binding  agreement 
between  the  Pit  and  the  Deft,  and  that  the  same  agreement  ought  to 
be  specifically  performed  and  carried  into  execution,  and  order  and 
adjudge  the  same  accordingly." — Consequent  directions.  ^  See 
Cooper  V.  Morgan,  inf.  p.  2171,  Form  4,  and  Eadie  v.  Addison,  inf. 
p.  2202,  Form  3. 

3.  The  like — Agent  declared  duly  authorized. 

"  Declare  that  the  agreement  of  the  —  of  —  in  the  writ  [plead- 
ings] mentioned  was  duly  entered  into  by  the  Deft  B.  on  his  own 
behalf  and  as  the  duly  authorized  agent  of  the  Defts  E.,  D.,  and  J., 
and  of  H.  deceased  ;  And  Declare  that  the  said  agreement  ought  to 
be  specifically  performed  and  carried  into  execution,  and  order  and 
adjudge  the  same  accordingly." — Consequent  directions.— Da/e  v. 
Bateson,  V.-C.  M.,  7  Aug.  1878,  A.  7631. 

For  forms  of  declaration  where  an  agreement  is  enforced  with  modifica- 
tions, see  Sect.  IV.  (in.),  Form  1,  inf.  p.  2212,  (iv.),  Form  1,  inf.  p.  2212. 

For  forms  of  consequent  directions  in  the  case  of  agreements  for  the  sale 
or  purchase  of  land,  see  Sect.  II.,  inf.  p.  2158, 

— in  the  case  of  an  agreement  for  a  lease,  see  Sect.  III.,  inf.  p.  2202. 

— in  the  case  of  an  agreement  for  the  transfer  of  shares,  see  Sect.  IV.  (l.), 
inf.  p.  2209. 

— ^in  the  case  of  an  agreement  for  the  execution  of  works,  see  Sect.  IV. 
(II.),  inf.  pp.  2211  ; 

■ — in  the  case  of  an  agreement  for  the  grant  of  an  annuity,  see  Sect.  IV. 
(IV.),  inf.  p.  2212  ; 
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— in  the  case  of  an  agreement  for  the  employment  of  a  manager  of  works, 
see  Sect.  IV.  (v.),  inf.  p..  2213  ; 

— in  the  case  of  an  agreement  for  the  compromise  of  rights,  see  Sect.  IV. 
(VI.),  inf.  p.  2214. 

For  decree^  for  specific  performance  of  an  agreement  for  a  settlement,  see 
Coverdah  v.  Eastwood,  15  Eq.  121,  Vol.  II.  p.  1624  ; 

• — of  an  agreement  to  execute  a  separation  deed,  see  Gibbs  v.  Harding, 
5  Ch.  536  ;  sup.  Vol.  II.  p.  919  ; 

— of  an  agreement  to  execute  a  mortgage  deed,  see  Hermann  v.  Hodges, 
16  Eq.  18  ; 

— of  a  partnership  agreement,  see  England  v.  Curling,  8  Beav.  140, 
Chap.  XLIX.,  Sect.  I.,  Form  1,  sup.  p.  2090. 

4.  Conditional  Declaration  of  Right  in  Action  hy  Vendor,  and 

Inquiry. 

"  Declare  that  the  agreement  dated  &c.,  in  the  pleadings  men- 
tioned, ought  to  be  specifically  performed  and  carried  into  execution 
in  case  a  good  title  can  be  made  to  the  premises  comprised  therein, 
and  order  and  adjudge  the  same  accordingly." — Inquiries  as  to 
title  [Form  1,  p.  2158,  post]. — Adjourn  &c. — Gunstone  v.  East 
Gloucestershire  By.  Co.,  M.  E.,  17  Jan.  1868,  A.  118 ;  10  L.  T.  8 ; 
Godson  V.  Higginson,  V.-C.  S.,  8  Feb.  1858,  A.  531 ;  Clive  v.  Beaumont, 
V.-C.  K.  B.,  2  June,  1847,  A.  1476 ;  S.  C,  1  D.  &  S.  404. 

In  an  action  by  a  purchaser,  the  words  "  in  ease  a  good  title  can  be  made 
to  the  premises  comprised  therein,"  should  be  omitted,  as  he  can  always 
waive  the  inquiry :  Curling  v.  Austin,  V.-C.  K.,  17  June,  24  July,  1860, 
A.  1488  ;  S.  C,  on  further  consideration,  2  D.  &  S.  129  ;  Bennett  v.  Fowler, 
2  Beav.  302. 

5.  Inquiry  as  to  Damages  by  reason  of  Delay. 

An  inquiry  whether  the  Pit  has  sustained  any  and  what  damages 
by  reason  of  the  delay  of  the  Deft  in  completion  of  the  said  agree- 
ment.— Inman  v.  Gardiner,  Byrne,  J.,  14  Dec.  1900,  A.  4352. 


6.  Specific  Performance  enforced  against  Executors  of  Deceased 
Purchaser — Re-sale . 

Declare  that  the  Pit  is  entitled  to  specific  performance  of  the 
agreement,  dated  &c.,  so  far  as  it  remains  to  be  performed  ;  And  order 
and  adjudge  &c. ;.  And  Declare  that  the  Defts,  as  exors  of  A.  B.,  are 
bound  to  accept  the  title  of  the  Pit  to  the  hereditaments  comprised 
in  the  said  agreement. — Refer  to  Taxing  Master  to  tax  the  Pit's  costs 
of  action.-r-And  it  is  ordered  that  interest  be  computed  by  the 
Taxing  Master  at  the  rate  &c.,  on  &c.,  the  residue  in  the  pleadings 
mentioned  of  the  purchase-money  for  the  hereditaments  comprised 
in  the  said  agreement  from  &c. ;  And  the  Taxing  Master  is  to  certify 
the  amount  of  such  interest ;  And  the  Defts,  the  exors  of  A.  B., 
not  admitting  assets  belonging  to  the  estate  of  the  testator  sufficient 


2138  Specific  Performance.  [chap.  l. 

to  pay  the  £ — ■,  interest  and  costs  as  aforesaid,  and  to  discharge  the 
other  liabilities  of  the  testator,  It  is  ordered  that  the  said  heredita- 
ments be  re-sold,  with  the  approbation  of  the  Judge,  and  the  net 
proceeds  of  such  re-sale  be  paid  to  the  Pit ;  And,  if  such  net  proceeds 
shall  be  more  than  suiiicient  to  pay  the  said  £ — ,  interest  and  costs  as 
aforesaid.  It  is  ordered  that  the  Pit  do  pay  the  balance  of  such  net 
proceeds  to  the  Defts  ;  And  if  such  net  proceeds  shall  not  be  sufficient 
to  pay  the  said  £ — ,  interest  and  costs,  it  is  ordered  that  the  Pit 
be  at  liberty  to  go  in  and  prove  his  claim  as  a  creditor  upon  tlie 
testator's  estate  in  the  action  of  &c.  for  the  amount  of  the  deficiency  ; 
And  in  case  no  purchaser  shall  be  found  for  the  said  hereditaments 
at  such  re-sale,  It  is  ordered  that  the  Pit  be  at  liberty  to  go  in  and 
prove  his  claim  as  a  creditor  upon  the  testator's  estate  in  the  said 
action  for  the  whole  of  the  said  £ — ,  interest  and  costs ;  And  upon 
his  executing  to  the  Defts  a  proper  conveyance,  to  be  settled  &c., 
of  the  said  hereditaments,  and  delivering  to  them  (upon  oath,  if 
required)  all  deeds  &c.^ — Inquiry  as  to  damages  by  reason  of  Defts 
not  having  specifically  performed  agreement. — Liberty  to  Pit  to 
prove  for  amount  of  damages  against  testator's  estate. — Galloway  v. 
Young,  V.-C.  B.,  3  July,  1886,  A.  1020. 

NOTES. 
NATURE    01"   JURISDICTION. 

"  The  exercise  of  the  jurisdiction  of  equity  as  to  enforcing  the  specific 
performanoe  of  agreements  is  not  a  matter  of  right  in  the  party  seeking 
relief,  but  of  discretion  in  the  Court — not  an  arbitrary  or  capricious  dis- 
cretion, but  one  to  be  governed  as  far  as  possible  by  fixed  rules  and  prin- 
ciples "  :  Lamare  v.  Dixon,  L.  R.  6  H.  L.  414, 423  ;  and  see  If  Ai(e  v.  Damcm, 
7  Ves.  30,  35  ;  Marshall  r.  Berridge,  19  Ch.  D.  233,  C.  A.  ;  Hope  v.  Walter, 
[1900]  1  Ch.  257,  C.  A.  ;  Hexter  v.  Pearce,  [1900]  1  Ch.  341  ;  Story,  Eq. 
Jur.  §  742. 

"  Unquestionably  the  original  foundation  of  these  decrees  was  simply 
this,  that  damages  at  law  would  not  give  the  party  the  compensation  to 
which  he  was  entitled  ;  that  it  would  not  put  him  in  a  situation  as  beneficial 
to  him  as  if  the  agreement  was  specifically  performed  "  :  Hamettv.  Yielding, 
2  Sch.  &  Lef.  549,  556  ;  Wilson  v.  Northampton,  dbc.  By.  Co.,  9  Ch.  279  ; 
Guddee  v.  Butter,  2  L.  C.  Eq.  7th  ed.  416. 

And  "  no  principle  can  be  more  sacred  than  that  a  man  shall  be  compelled 
to  perform  his  contract.  In  all  cases  "  where  the  agreement  is  proved,  and 
the  estabhshed  rales  according  to  which  the  Court  acts  in  its  judicial  dis- 
cretion do  not  interfere,  "  the  jurisdiction  ought  to  be  exercised  "  :  M.  R., 
in  Leech  v.  Schweder,  9  Ch.  463,  468,  n. 

These  rules  relate  to  the  hinds  of  agreement  which  will  be  specifically  en- 
forced, or  to  the  reasons  for  which  Equity  will  refuse  its  assistance  in  cases 
where  specific  performance  might  otherwise  be  decreed,  i.e.,  to  the  grotinds 
of  defence  to  the  suit,  or  to  the  cases  in  which  Equity  will  give  only  a  partial 
assistance. 

WHAT   ACIRBEMBNTS   MAY   BE    ENFORCED. 

When  Court        The  Court  will  only  interfere  in  cases  where,  from  the  nature  of  the 
will  interfere,  subject-matter,  there  is  no  adequate  remedy  at  law  for  breach  of  the  agree- 
ment and  it  can  superintend  and  enforce  the  execution  of  its  judgment. 
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Specific  performance  will  therefore  be  adjudged — 

—  of  agreements  for  the  sale  or  lease  of  lands  as  of  course :    Hall  v.  Sale  or  lease 
Warren,  9  Ves.  605  ;  unless  the  judgment  would  be  inoperative,  c.rj.,  where  of  lands, 
the  agreement  is  for  a  lease,  to  contain  covenants  of  which  advantage  might 

be  taken  to  deprive  the  Pit  of  all  benefit  under  the  deed :  Rankin  v.  Lay, 
2  D.  F.  &  J.  65  ;  Gregory  v.  Wilson,  9  Ha.  683  ;  Jmes  v.  J.,  12  Ves.  188  ; 
Fry,  Sp.  Perf.  p.  473  ;  although  the  intended  term  is  very  short : 
Lever  v.  Koffler,  [1901]  1  Ch.  543 ;  or  has  expired  before  the  hearing : 
Moore  v.  Marrable,  1  Ch.  217  ;  De  Brassac  v.  Martyn,  2  N.  R.  512  ;  Nesbill 
V.  Meyer,  1  Sw.  223  ;  Tumor  v.  Clowes,  17  W.  R.  274  ;  20  L.  T.  214 ;  and 
see  Walters  v.  Northern  Coal  Co.,  5  D.  M.  &  G.  639  ; 

—  and  so  in  cases  of  the  exercise  of  options  to  purchase  or  take  leases  Options, 
reserved  in  agreements  for  tenancy  or  in  leases :  Moss  v.  Barton,  1  Eq.  474  ; 
Hersey  v.  Giblet,  18  Beav.  174  ;  in  favour  of  the  tenant's  assignees,  or  after 

the  determination  of  the  tenancy  :  Moss  v.  Barton,  1  Eq.  474  ;  Buchland  v. 
Papillon,  1  Eq.  477  ;  2  Ch.  67  ;  and  see  Hall  v.  Bushill,  14  W.  R.  495  ;  and 
as  to  such  option  under  a  will,  see  Austin  v.  Tawney,  2  Ch.  143  ;  as  to 
sufificienoy  of  notice  to  trustees  to  exercise  an  option,  see  Sutcliffe  v.  Wardle, 
1890,  W.  N.  126  ;  63  L.  T.  239  ;  and  for  a  case  in  which  an  option  to  purchase 
a  hotel  given  by  a  testator  to  his  son  was  held  to  be  personal  to  the  son,  and 
not  transmissible  to  his  exors,  see /Je  Cousins,  Alexander  v.  Cross,  30  Ch.  D. 
203,  C.  A.  ; 

—  and  in  cases  of  rights  of  pre-emption  under  agreements :    Oalton  v.  Rights  of 
Emuss,  1  Coll.  243  ;  or  under  sect.  128  of  the  L.  C.  C.  Act,  1845  ;  L.  Caring-  pre-emption. 
ton  V.  Wycombe  By.  Co.,  3  Ch.  377  ;   2  Eq.  825  ;   L.  de  S.  W.  By.  Co.  v. 
Blackmore,  L.  R.  4  H.  L.  610  ;  and  in  the  latter  case  in  favour  of  lessees  : 

Coventry  v.  L.  B.  db  S.  C.  By.  Co.,  5  Eq.  104  ;  and  as  to  such  rights  generally, 
see  Highgate  Archway  Co.  v.  Jealces,  12  Eq.  9  ;  Brooke  v.  Oarrod,  2  D.  &  J. 
62  ;  Stacker  v.  Dean,  16  Beav.  161  ;  but  mere  offers  to  sell  will  not  be 
enforced :  Dickinson  v.  Dodds,  2  Ch.  D.  463 ;  nor  an  option  on  notice 
lapsed,  but  attempted  to  be  ratified  after  the  time  for  exercising  it  has 
expired :   DibUns  v.  D.,  [1896]  2  Ch.  348  ; 

—  and  in  the  case  of  notices  to  treat  under  the  L.  C.  C.  Act,  1845,  where  Notices  to 
the  price  has  been  ascertained  :  Harding  v.  Metn.  By.  Co.,  7  Ch.  154  ;  Mason  treat. 

V.  Stokes  Bay  Co.,  11  W.  R.  80  ;  1  N.  R.  84  ;  32  L.  J.  Ch.  110 ;  Regenfs 
Canal  Co.  v.  Ware,  23  Beav.  575  ;  Loosmore  v.  Tiverton  S  N.  Devon  By. 
Co.,  22  Ch.  D.  25,  C.  A. ;  9  App.  Cas.  480 ;  Be  Pigott  and  O.  W.  By.  Co., 
18  Ch.  D.  150 ;  although  the  special  provisions  relating  to  commons  are 
not  observed :  Bee  v.  Stafford  dk  Uttoxeter  By.  Co.,  23  W.  R.  868  ;  or  the 
price  is  only  verbally  assented  to  :  Watts  v.  W.,  17  Eq.  215  ;  but  not  on 
mere  service  of  the  notice  :  Adams  v.  Blackwall  By.  Co.,  2  Mac.  &  G.  118 ; 
Haynes  v.  H.,  1  Dr.  &  Sm.  427  ;  where  the  price  is  not  agreed  upon  :  Be 
Arnold,  33  Beav.  591  ;  for  although  such  a  notice  constitutes  an  obligation 
to  take  and  give  up  the  land  comprised  in  it :  Metn.  By.  Co.  v.  Woodhausc, 
13  W.  R.  516  ;  34  L.  J.  Ch.  297  ;  11  Jur.  N.  S.  296  ;  12  L.  T.  113  ;  Bristol, 
dkc.  By.  Co.  V.  Somerset  dk  Dorset  By.  Co.,  22  W.  R.  399,  601 ;  yet  it  may 
be  withdrawn  on  a  counter  notice  to  take  the  whole  of  a  property  instead 
of  a  part,  even  after  notice  of  an  application  for  a  surveyor :  Grierson  v. 
Cheshire  Lines  Committee,  19  Eq.  83  ;  and  the  proper  remedy  upon  it  is 
mandamus,  not  specific  performance:  Lind  v.  Isle  of  Wight  Ferry  Co.. 
1  N.  R.  13  ;  7  L.  T.  416  ;  and  as  to  such  notices  generally,  see  Shepherd  v. 
Corp.  of  Norwich,  30  Ch.  D.  553  ;  Slrntton  v.  G.  W.  By.  Co.,  5  Ch.  751  ; 
Richmond  v.  N.  L.  By.  Co.,  5  Eq.  352  ;  3  Ch.  679  ;  Ystalyfera  Iron  Co.  v. 
Neath  db  Brecon  By.  Co.,  17  Eq.  142  ;  Be  Corp.  of  Huddersfidd,  17  Eq.  476  ; 
10  Ch.  92  ;  and  as  to  such  a  notice  being  a  bar  to  specific  performance 
of  a  prior  engagement,  see  Bedford,  <fec.  By.  Co.  v.  Stanley.  2  J.  &  H. 
746; 

■ —  of  agreements  for  the  sale  of  annuities  :   Withy  v.  Cottle,  1  S.  &  S.  174  ;  Grant  of 
or  for  the  grant  of  an  annuity  :  PeeZv.  P.,  17W.  R.  586  ;  on  a  sale:  Clifford  smnmti&s. 
V.  Turrell,  1  Y.  &  C.  C.  138  :  or  on  a  dissolution  of  partnership  :  Aubin  v. 
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Holt,  2  K.  &  J.  66 ;   or  on  release  from  an  alleged  promise  of  marriage : 
Keenan  v.  Handley,  2  D.  J.  &  S.  283  ; 

—  for  the  sale  and  delivery  of  chattels  only  in  cases  where  damages  would 
manifestly  be  an  inadequate  compensation,  or  incapable  of  proper  assess- 
ment, e.g.,  heirlooms  :  Pusey  v.  P.,  2  L.  C.  Eq.  7th  ed.  454 ;  D.  of  Somerset  v. 
Cookson,  2  L.  C.  Eq.  7th  ed.  455 ;  a  rare  tobacco-box :  Felh  v.  Bead,  3  Ves.  70 ; 
unique  china  :  Falcke  v.  Oray,  4  Drew.  651 ;  a  picture  painted  by  the  Pit : 
DowUng  v.  Bettjemann,  2  3.  &  H.  544 ;  future  dividends  upon  the  debts 
proved  under  a  bankruptcy :  Adderhy  v.  Dixon,  1  S.  &  S.  605 ;  stones 
from  old  Westminster  Bridge  :  Thorn  v.  Commrs.  of  Works,  32  Beav.  490  ; 
a  derrick  :  Cory  v.  Thames  Ironworks,  dhc.  Co.,  11  W.  R.  589  ;  2  N.  R.  16  ; 
8  L.  T.  237  ;  S.  C,  16  W.  R.  475  ;  but  not  of  merchandise  :  per  Ld.  Hard- 
wicke  in  Buxton  v.  Lister,  3  Atk.  384  ;  though  the  agreement  be  for  future 
deliveries  :  Fothergill  v.  Rowland,  17  Eq.  141 ; 

—  for  the  allotment  or  sale  of  shares  in  companies  :  Price  v.  Denbigh, 
<i:c.  By.  Co.,  17  W.  R.  572  ;  and  see  Sheffield  Corp.  v.  Sheffield  Electric 
Lighting  Co.,  [1898]  1  Ch.  203  ;  if  any  shares  remain  available  :  Ferguson 
V.  Wilson,  2  Ch.  77  ; 

—  for  the  sale  of  shares  in  railways  :  Duncroft  v.  Albrecht,  12  Sim.  190  ; 
though  nothing  has  been  paid  on  them  :  Cheale  v.  Kenward,  3  D.  &  J.  27 ; 
or  in  other  companies  :  Paine  v.  Hutchinson,  3  Ch.  388  ;  though  the  name 
and  form  of  the  company  has  been  changed  after  the  date  of  the  agreement : 
Turner  v.  Moy,  32  L.  T.  56  ;  but  not  of  stock :  Cuddee  v.  Butter,  2  L.  C.  Eq. 
7th  ed.  416  ;  Mason  v.  Armitage,  13  Ves.  36  ; 

—  for  the  cancellation  of  shares  in  accordance  with  provisions  in  the 
articles  of  association  :  Marshall  v.  Qlamorgan  Iron  and  Coal  Co.,  7  Eq. 
129; 

■ — •  for  the  sale  of  patents  :  Cogent  v.  Oibson,  32  Beav.  557 ;  or  future 
inventions  :  Printing,  Sc.  Co.  v.  Sampson,  19  Eq.  462  ; 

— -  for  the  sale  of  goodwill  with  business  premises  and  fixtures  :  Smith  v. 
Peters,  20  Eq.  511  ;  or  with  plant  and  a  trade  secret :  Bryson  v.  Whitehead, 
1  S.  &  S.  74 ;  and  in  consideration  of  shares  :  Be  Mercantile  and  Exchange 
Bk.,  12  Eq.  275 ;  and  see  Hawksley  v.  Outram,  [1892]  3  Ch.  359 ;  and  re- 
tirement from  a  partnership  :  Oray  v.  Smith,  43  Ch.  D.  208,  C.  A. ;  but  not 
of  goodwill  simpliciter :  Baxter  v.  Conolly,  1  J.  &  W.  580  ;  nor  of  a  "  busi- 
ness," where  the  agreement  provides  no  mode  of  transfer  which  the  Court  can 
enforce :  Boom  v.  Farlow,  1  Mer.  459  ;  and  as  to  the  sale  of  a  medical 
practice,  quare  :  May  v.  Thomson,  20  Ch.  D.  705,  C.  A. ;  and  as  to  goodwill 
generally,  v.  Vol.  I.  p.  683,  and  sup.  p.  2110 ; 

—  for  the  execution  of  a  bond,  with  a  condition  against  trading  within 
certain  limits  :  Avery  v.  Landford,  Kay,  663  ;  and  as  to  similar  agreements, 
v.  sup.  Vol.  I.  pp.  523,  629  ;   Graveley  v.  Barnard,  18  Eq.  518  ; 

—  for  the  execution  of  mortgage  deeds,  or  bills  of  sale,  where  money  has 
been  advanced,  or  liabilities  incurred  on  the  faith  of  the  agreement :  Taylor 
V.  Eckersley,  2  Ch.  D.  302,  C.  A. ;  though  the  deeds  are  to  contain  an  im- 
mediate power  of  sale  :  Ashlon  v.  Corrigan,  13  Eq.  76  ;  Hermann  v.  Hodges, 
16  Eq.  18  ;  v.  sup.  p.  1973  ;  but  not  of  an  agreement  to  borrow  money  on 
mortgage  :  Sogers  v.  Challis,  27  Beav.  175 ;  South  African  Territories, 
Ld.  V.  WallingUm,  [1897]  1  Q.  B.  692,  C.  A.  ;  secus,  where  the  agreement  for 
an  advance  by  a  loan  society  was  in  effect  the  purchase  of  a  rent-charge  in 
futuro  :  Oorringe  v.  Land  Impovement  Soc.,  [1899]  1  I.  R.  142  ; 

—  for  the  execution  of  settlements  or  assurances,  in  conformity  with 
marriage  articles  or  agreements  :  Coverdale  v.  Eastwood,  15  Eq.  121  ;  Jeston 
V.  Key,  6  Ch.  610 ;  Ungley  v.  U.,  5  Ch.  D.  887 ;  et  v.  sup.  Vol.  II.  p. 
1626; 

• —  for  the  enforcement  of  a  special  marriage  contract  defined  by  reference 
to  the  French  code  :  De  Nicols  v.  Curlier,  [1900]  2  Ch.  412  ; 

—  for  the  execution  of  separation  deeds  :  Wilson  v.  If.,  1  H.  L.  C.  538  ; 
et  V.  sup.  Vol.  II.  p.  920  ;  though  comprising  also  an  agreement  for  the 
compromise  of  divorce  proceedings  :   Hart  v.  H.,  18  Ch.  D.  670; 


SECT.  I.]  Uight  to  Relief.  2141 

—  for  the  execution  of  works  or  buildings  specified  in  an  agreement  for  Execution  of 
sale  :  Wdls  v.  Maxwdl,  32  Beav.  408  ;  or  in  agreements  for  leases,  when  works, 
sufficiently  defined  :  Baumann  v.  James,  3  Cli.  508  ;  Guhitt  v.  Smith,  10 
Jur.  N.  S.  1132  ;  11  L.  T.  298  ;  Form  2,  inf.  p.  2211  ;  Hepburn  v.  Leather, 
50  L.  T.  660  ;  Wolverhampton  Corp.  v.  Emmons,  [1901]  1  Q.  B.  515  ;  Moly- 
neux  V.  Richard,  [1906]  1  Ch.  34  ;  and  see  Lowther  v.  Heaver,  41  Ch.  D.  248, 
C.  A. ;  or  for  making  and  maintaining  accommodation  works  where  the 
Defts  have  received  the  full  consideration  for  the  agreement :  Firth  v. 
Midland  Ry.  Co.,  20  Eq.  100  ;  Oreene  v.  West  Cheshire  Ry.  Co.,  13  Eq.  44  ; 
Wilson  V.  Furness  Ry.  Co.,  9  Eq.  28  ;  Lytion  v.  Great  Northern  Ry.  Co., 
2  K.  &  J.  394;  Sanderson  v.  Cochermouth,  <i>c.  Ry.  Co.,  11  Beav.  497  ; 
2  H.  &  T.  327  ;  Storer  v.  Great  Western  Ry.  Co.,  2  Y.  &  C.  C.  48  ;  and  as 
against  a  new  co.  to  whom  the  undertaking  has  been  transferred  :  Forlescue 
V.  Lostwithiel  cfc  Fowey  Ry.  Co.,  [1894]  3  Ch.  621  ;  or  where  money  has  been 
laid  out  by  the  Pit,  with  the  knowledge  of  the  Defts,  upon  the  faith  of  the 
agreement :  Laird  v.  Birkenhead  Ry.  Co.,  Joh.  500 ;  but  not  of  a  mere 
preliminary  agreement,  where  the  houses  to  be  built  have  not  been  ascer- 
tained :  Wood  V.  Silcock,  51  L.  T.  46  ;  32  W.  R.  845  ;  nor  if  justice  can 
be  more  satisfactorily  done  by  giving  damages  :  Wilson  v.  Northampton, 
cfec.  Ry.  Co.,  9  Ch.  279  ;  nor  where  something  further  than  what  is  expressly 
stipulated  for  is  necessary  to  be  done  in  order  to  accomplish  tlie  object  of 
the  contract :  Saunders  v.  Brading  Harbour  Co.,  52  L.  T.  426  ;  nor  where 
a  plan  remains  to  be  approved  of  by  the  parties  :  Brace  v.  Wehnert,  25 
Beav.  348  ;  nor  where  arbitrators  fail  to  agree  upon  details  to  be  settled 
by  them  :  Tillett  v.  Charing  Cross  Bridge  Co.,  26  Beav.  419  ;  nor  in  the  case 
of  repairs  :  Hills  v.  Barclay,  16  Ves.  405  ;  Paxton  v.  Newton,  2  Sm.  &  G. 
440  ;  Story,  Eq.  Jur.  §  727  ;  and  see  Merchant  Trading  Co.  v.  Banner, 
12  Eq.  18  ;  except  as  merely  ancillary  portions  of  other  agreements  : 
Baumann  v.  James,  3  Ch.  508  ;  Paxton  v.  Newton,  2  Sm.  &  G.  440  ;  nor 
where  the  agreement  results  in  a  mere  money  demand :  Crampton  v.  Varna 
Ry.  Co.,  7  Ch.  562  ;  nor  for  the  enforcement  of  "  common  covenants  in 
husbandry  "  :  Phipps  v.  Jackson,  1887,  W.  N.  46  ;  56  L.  J.  Ch.  550 ; 
35  W.  R.  378,  citing  Rayner  v.  Stone,  2  Eden,  128  ;  nor  where  the  agreement 
is  too  vague  for  the  Court  to  effectually  superintend  its  execution  :  S.  Wales 
Ry.  Co.  V.  Wythes,  5  D.  M.  &  G.  880  ;  Peto  v.  Brighton,  <i:c.  Ry.  Co.,  1  H.  & 
M.  468  ;  and  see  Hart  v.  H.,  18  Ch.  D.  670  ;  Ryan  v.  Mutual  Westminster 
Chambers  Assoc,  [1893]  1  Ch.  116  ;  but  mere  vagueness  is  not  a  sufficient 
objection  if  the  subject-matter  has  become  definite  at  the  time  when  the 
Court  is  asked  to  enforce  the  contract :  Re  Clarke,  Coombe  v.  Carter,  36  Ch.  D. 
348,  C.  A.  ;  Tailhy  v.  Official  Receiver,  13  App.  Ca.  523  ;  and  see  L.  Chtirston 
V.  Buller,  77  L.  T.  45  ; 

—  for  a  grant  of  mutual  easements  :  McManua  v.  Cooke,  35  Ch.  D.  681 ;  Grant  of 

—  for  the  performance  of  personal  services  in  special  cases  only  as  a  easements, 
ground  for  further  relief  :  Rishton  v.  Grissell,  5  Eq.  326,  Form  1,  inf.  p.  2213  ;  Personal 
but  not  otherwise  :    White  v.  Boby,  26  W.  R.  133  ;  37  L.  T.  652  ;  Ogden  v.  services. 
Fossick,  4  D.  F.  &  J.  426 ;   Brett  v.  East  India,  d-c.  Co.,  2  H.  &  M.  404 ; 
Pickering  v.  Bp.  of  Ely,  2  Y.  &  C.  C.  249  ;   Ryan  v.  Mutual  Westminster 
Chamber  Assoc,  sup. ; 

—  for  partnerships  or  duties  involving  confidence  under  special  circum-  Partnerships. 
stances  only  :  England  v.  Curling,  8  Beav.  129  ;  and  v.  sup.  p.  2035  ;  and 

not  usually  :  Scott  v.  Raymant,  7  Eq.  115  ;  Byrne  v.  Reid,  [1902]  2  Ch.  735 ; 
nor  for  performance  of  acts  to  continue  through  a  number  of  years  :  Blackstt 
V.  Bates,  1  Ch.  117  ;  Phipps  v.  Jackson,  56  L.  J.  Ch.  550  ; 

—  for  compromise  of  rights  or  actions  :  Pryer  v.  Gribble,  10  Ch.  534,  539 ;  Compromise. 
Richardson  v.  EyUm,  2  D.  M.  &  G.  79. 

As  to  specific  performance  of  awards,  see  E.  Darnley  v.  L.  C.  cfc  D.  Ry.  Co., 
L.  R.  2  H.  L.  43  ;  Blackett  v.  Bates,  1  Ch.  117  ;  2  H.  &  M.  610  ;  Nickels  v. 
Hancock,  7  D.  M.  &  G.  300.  Wh      r      t 

Specific  performance  was  refused  of  a  verbal  agreement  to  grant  a  licence     .j^®'^  Lourt 
to  use  photographs  to  illustrate  a  periodical :  Strahan  v.  Graham,  15  W.  R.  interfere 
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487  ;  16  L.  T.  87  ;  17  L.  T.  457  ;  and  was  also  refused  in  the  case  of  an 
underwriter's  slip  :  Morocco  Co.  v.  Fry,  12  W.  R.  310 ;  11  Jur.  N.  S.  76 ; 
11  L.  T.  618 ;  and  specific  performance  will  not  be  granted  where  the  state 
of  the  property  would  render  the  Deft  as  ovsToer  of  it  liable  to  criminal  pro- 
ceedings, e.g.,  where  it  was  discovered  pending  completion  that  the  property 
was  used  by  the  tenant  as  a  disorderly  house  :  Hope  v.  Walter,  [1900]  1  Ch. 
257,  C.  A.  ;  [1899]  1  Ch.  879. 

Sect.  47  of  the  Kncs  and  Recoveries  Act  does  not  prevent  the  Court  from 
granting  specific  performance  of  an  agreement  to  execute  a  disentailing 
assurance  :  Banhes  v.  Small,  36  Ch.  D.  716,  C.  A. 

Under  the  Merchant  Shipping  Acts  the  Court  has  jurisdiction  to  decree 
specific  performance  of  agreements  for  the  sale  of  British  ships :  see  2  L.  C.Eq. 
7th  ed.  432  et  seq. ;  Fry,  743 ;  M'Calmont  v.  RanUn,  2  D.  M.  &  G.  403  ;  even 
independently  of  the  Merchant  Shipping  Act,  1862 ;  Batthyany  v.  Bmich, 
50  L.  J.  Q.  B.  421 ;  44  L.  T.  177  ;  29  W.  R.  665  ;  distinguishing  Liverpool 
Bank  v.  Turner,  IJ.  &  H.  159  ;  2  D.  P.  &  J.  502 ;  and  as  to  the  jurisdiction 
in  the  ease  of  an  agreement  to  be  performed  in  England  for  the  sale  of  a 
foreign  ship,  see  Hart  v.  Herwig,  8  Ch.  860. 

The  Court  will  enforce  agreements  relating  to  lands  situate  out  of  the 
jurisdiction  :  Penn  v.  L.  Baltimore,  1  L.  C.  Eq.  800  ;  but  only  in  a  proper  case 
for  its  interference  :  Davis  v.  Park,  8  Ch.  862,  n.  ;  and  when  the  parties  are 
within  the  jurisdiction  :  Pa^et  v.  Ede,  18  Eq.  118  ;  and  the  Court  will  not 
entertain  jurisdiction  with  regard  to  contested  claims  as  to  foreign  land 
depending  upon  questions  of  foreign  law :  Be  Hawthorne,  Qraham  v.  Massey, 
23  Ch.  D.  743 ;  Companhia  de  Mocambique  v.  British  S.  Africa  Co.,  [1892] 
2  Q.  B.  358  ;  Deschamps  v.  Miller,  [1908]  1  Ch.  856  ;  and  see  Fry  on  Specific 
Performance,  58,  59  ;  and  sup.  Vol.  I.  pp.  721,  722. 

For  cases  in  which  agreements  of  which  specific  performance  could  not  be 
decreed  have  not  been  enforced  by  injunction,  see  FothergillY.  Rowland,  17 
Eq.  132  ;  Pcnoell  Duffryn  Co.  v.  Taff  Vale  By.  Co.,  9  Ch.  331;  Phipps  v. 
Jackson,  56  L.  J.  Ch.  550  ;  Wheatley  v.  Westminster  Bryrribo  Co.,  9  Eq.  538  ; 
Immley  v.  Bavenscroft,  [1895]  1  Q.  B.  683,  C.  A. ;  and  see  Vol.  I.  p.  527 ; 
and  contra  as  to  cases  in  which  the  Court  will  grant  an  injunction  by  way  of 
specific  performance,  see  Keith,  Prowse  tfc  Co.  v.  National  Telephone  Co., 
[1894]  2  Ch.  147  ;  sup.  Vol.  I.  p.  527. 

The  right  to  enforce  a  covenant  may  be  lost  by  Pit's  acquiescence  {v. 
p.  2156) ;  but  not  merely  because  in  a  few  instances  the  covenants  in  a 
building  scheme  have  not  been  enforced :  Knight  v.  Simmonds,  [1896]  2  Ch. 
294,  C.  A. ;  [1896]  1  Ch.  653  ;  nor  by  reason  of  a  change  in  the  character  of 
the  neighbourhood  beyond  the  control  of  Pit :  Sayers  v.  Collyer,  28  Ch.  D. 
103  ;  unless  there  is  such  an  equity  against  him  arising  from  his  conduct  in 
permitting  the  change  as  to  render  it  unjust  for  him  to  seek  reUef  :  Craig  v. 
Greer,  [1899]  1  I.  R.  258,  C.  A.  And  in  the  absence  of  a  building  scheme 
restrictive  covenants  will  be  enforced  even  though  the  character  of  the 
neighbourhood  has  changed  owing  to  the  acts  of  the  Pit :  Osborne  v.  Bradley, 
[1903]  2  Ch.  446. 

As  to  the  right  to  enforce  restrictive  stipulations  where  an  estate  is  sold 
in  lots  at  successive  sales  under  a  building  scheme,  see  Bowell  v.  Satchell, 
[1903]  2  Ch.  212.  And  as  to  reqmsites  for  enforcing  restrictive  covenants 
as  between  different  purchasers,  see  Elleslon  v.  Reacher,  [1908]  2  Ch.  374, 
666,  C.  A. ;  Will  v.  St.  John,  [1910]  1  Ch.  84,  325,  C.  A. ;  Reid  v.  Bickerstaff, 
[1909]  2  Ch.  305,  C.  A. 


GROUNDS  OF  DEFENCE  TO  THE  ACTION. 

These  relate  to — 1,  the  proper  estabUshment  of  the  agreement ;  2,  the 
nature  of  the  agreement ;  3,  the  circumstances  of  its  inception  ;  4,  the 
capacity  of  the  parties  to  enter  into  and  to  perform  it ;  and  5,  their  conduct 
with  reference  to  it. 
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1.  Establishment  of  the  Agreement : — 

"  Am  agreement  is  the  result  of  the  mutual  assent  of  two  parties  to  Statute  of 

certain  terms As  soon  as  the  fact  is  established  of  the  final  mutual  Frauds. 

assent  of  the  parties  to  certain  terms,  and,"  in  cases  within  the  Statute 
of  Frauds,  "  those  terms  are  evidenced  by  any  writing  signed  by  the  party 
to  be  charged,  or  liis  agent  lawfully  authorized,  there  exist  all  the  materials 
which  the  Court  requires  to  make  a  legally  binding  contract :  "  per  Lord 
Westbury  in  Ohinnock  v.  March,  of  Ely,  4  D.  J.  &  S.  638  ;  and  see  Ridgway 
V.  Wharton,  6  H.  L.  C.  238,  288,  295  ;  Preston  v.  Luck,  27  Ch.  D.  497, 
502,  C.  A. 

In  cases  within  the  statute  all  essential  terms  must  be  evidenced  by 
wTiting  :  Rossiter  v.  Miller,  5  Ch.  D.  648,  656  ;  Rose  v.  Cunynghame,  11  Ves. 
550  ;  Dart,  V.  &  P.  231  ;  6th  ed.  239  ;  Sugd.  V.  &  P.  133  ;  and  evidence  in 
Avriting  as  to  some  terms  only  is  not  sufficient :  NesTiam  v.  Selby,  7  Ch.  406  ; 
and  the  memorandum  must  be  of  an  agreement  complete  at  the  time  when 
the  memorandum  is  made  :  Munday  v.  Asprey,  13  Ch.  D.  855. 

Where  on  a  sale  by  auction  the  conditions  and  annexed  contract  were 
wrongly  dated,  it  was  held  that  there  was  no  memorandum  within  the 
Statute  of  Frauds  :    Van  Praagh  v.  Everidge,  [1903]  1  Ch.  434. 

The  vendor  or  lessor  must  be  sufficiently  described  :  Williams  v.  Jordan, 
6  Ch.  D.  517  ;  Skelimi  v.  Cok,  1  D.  &  J.  587  ;  "  the  proprietors  "  ;  Rossiter 
V.  Miller,  3  App.  Ca.  1124  ;  5  Ch.  D.  648,  C.  A.  ;  Sak  v.  LambeH,  18  Eq.  1  ; 
"  trustee  selling  under  a  trust  for  sale  "  :  Catling  v.  King,  5  Ch.  D.  660  ; 
"  company  in  possession  "  :  Commins  v.  Scott,  20  Eq.  11  ;  an  existing  lessee 
not  named,  but  referred  to,  as  "  you  having  this  day  paid  me  £50  "  :  Carr  v. 
Lynch,  [1900]  1  Ch.  613  ;  "  trustees  "  :  Bourdillon  v.  Collins,  19  W.  R.  556  ; 
"  executors  "  :  Hood  v.  L.  Barrington,  6  Eq.  218  ;  have  been  held  sufficient ; 
secus,"  vendor  "  :  Potter  v.  Duffield,  18  Eq.  4  ;  Butcher  v.  Nash,  61  L.  T.  72  ; 
1889,  W.  N.  116  (though  the  particulars  stated  that  the  sale  was  by  direction 
of  the  "  owner  ") ;  or  "  landlord,"  used  by  way  of  reference  to  the  "  vendor  "  ; 
Coombs  V.  Wilkes,  [1891]  3  Ch.  77  ;  or  "  client,"  or  "  friend,"  of  a  named 
agent,  or  "  solr  to  the  vendor,"  even  where  the  solr  is  himself  the  vendor  and 
is  described  in  the  contract  as  "  A.  B.,  solr  to  the  vendor  "  :  Jarrett  v. 
Hunter,  34  Ch.  D.  182. 

Where  the  name  of  the  lessor  was  alone  referred  to  in  the  body  of  the 
agreement,  the  other  party  being  described  as  "the  tenant,"  but  both 
parties  signed,  the  memorandum  was  sufficient :  Stobell  v.  Niven,  61  L.  T. 
18  ;  60  L.  T.  382  ;  1880,  W.  N.  46,  100. 

Whether  reference  to  a  "  further  "  lease  might  sufficiently  identify  the 
proposed  lessee  with  the  existing  tenant,  quaere,  see  Carr  v.  Lynch,  [1900] 
1  Ch.  613. 

Where  a  post-nuptial  settlement  contained  a  recital  of  an  ante-nuptial 
agreement  to  settle  it,  it  was  held  to  be  a  sufficient  indication  of  the  parties  : 
Re  Holland,  [1902]  2  Ch.  360,  C.  A. 

Property,  price,  and  the  interest  to  be  conveyed  must  all  be  referred  to  : 
Dolling  v.  Evans,  15  W.  R.  394.  If  no  less  estate  be  specified,  or  appear  to 
be  intended,  the  agreement  is  for  the  sale  of  the  fee  simple  :  Barnes  v.  Wood, 
8  Eq.  424  ;  if  a  less  estate  appear  to  be  intended,  but  is  not  specified,  the 
whole  of  the  vendor's  interest  is  included,  unless  the  agreement  contains 
indications  to  the  contrary,  when  specific  performance  will  be  refused  : 
Dolling  v.  Evans,  15  W.  R.  394  ;  Cox  v.  Middleton,  2  Drew.  209  ;  Plant  v. 
Bourne,  [1897]  2  Ch.  281,  C.  A.,  reversing  Byrne,  J.  (where  the  property  was 
described  as  "twenty -five  acres,"  and  parol  evidence  was  admitted  to 
identify  the  subject-matter).  Any  description  of  the  property  is  sufficient 
if  it  can  be  identified  :  Ogilvy  v.  Foljambe,  3  Mer.  61 ;  Owen  v.  Thomas, 
3  My.  &  K.  353  ;  Bleakley  v.  Smith,  11  Sim.  150  ;  WyUcm  v.  Dunn,  34  Ch.  D. 
569;  Bank  of  New  Zealand  v.  Simpson,  [1900]  A.  C.  182,  P.  C. ;  and,  in 
general,  any  two  specific  terms  applying  to  the  subject-matter  will  con- 
stitute a  sufficient  description  :  Shardlow  v.  Cotterell,  20  Ch.  D.  90,  C.  A., 
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per  Jessel,  M.  R. ;  and  that  which  is  a  sufficient  description  under  sect.  5 
of  the  statute  will  bs  sufficient  und3r  sect.  4 :  S.  O. 

In  an  agreement  for  a  lease,  in  order  to  satisfy  the  statute,  the  date  from 
which  the  term  is  to  commence  must  bs  stated  definitely  or  collected  by 
reasonable  intendment  from  the  whole  agreement,  and  the  date  of  the 
agreement  cannot  be  taken  as  the  date  of  the  lease  :  Marshall  v.  Berridge, 
19  Ch.D.  233,  C.  A.  (overruling  Jaques  v.  Millar,  6  Ch.  D.  153) ;  Be  Lander 
and  Bagley,  [1892]  3  Ch.  41 ;  Wyse  v.  Bussell,  11  L.  R.  Ir.  173 ;  Blora  v. 
Sutton,  3  Mer.  237,  246 ;  Southern  v.  Harriman,  14  W.  R.  487  ;  Humphery  v. 
Conyheare,  80  L.  T.  40,  C.  A.  ;  and  the  words  "  immediate  possession  if 
required  "  do  not  fix  the  commencement  of  the  term  :  Bock  Portland  Cement 
Co.  V.  Wilson,  52  L.  J.  Ch.  214  ;  but  a  reference  to  circumstances  fixes  the 
date  :  Phelan  v.  Tedcastle,  15  L.  R.  Ir.  169. 
Writing.  Any  writing  is  sufficient,  e.g.,  an  informal  note  :    Fowle  v.  Freeman, 

9  Ves.  351 ;  letters  :  Kennedy  v.  Lte,  3  Mer.  441 ;  and  an  envelope  in  which 
a  letter  was  enclosed  may  be  used  to  supply  the  name  of  one  of  the  parties  : 
Pearce  v.  Gardner,  [1897]  1  Q.  B.  688,  C.  A.  ;  telegrams  :  Coupland  v. 
Arrowsmith,  18  L.  T.  755 ;  a  receipt  for  deposit,  and  a  letter  stating  the 
whole  amount  of  the  purchase-money  :  Studds  v.  Watson,  28  Ch.  D.  305  ; 
a  receipt  for  deposit  specifying  the  land  which  was  not  described  in  the  pre- 
ceding written  memorandum  of  agreement  :  Oliver  v.  Hunting,  44  Ch.  D. 
205 ;  notwithstanding  a  reference  to  the  preparation  of  a  more  formal 
agreement :  Bonnewall  v.  Jenkins,  8  Ch.  D.  70  ;  Cayley  v.  Walpole,  18 
W.  R.  782  ;  22  L.  T.  900  ;  Gibbins  v.  Metropolitan  Asylums  Bd.,  11  Beav.  1 ; 
Fowle  V.  Freeman,  9  Ves.  351  ;  Bolton  Partners  v.  Lambert,  41  Ch.  D.  295, 

C.  A.  ;  Branson  v.  Stammers,  28  W.  R.  180  ;  unless  it  is  expressly  made 
"  subject "  to  the  execution  of  the  more  formal  agreement,  or  otherwise 
an  intention  appear  that  the  parties  are  not  to  be  bound  :  Winn  v.  Bull, 
7  Ch.  D.  29  ;  Brien  v.  Swainson,  1  L.  R.  Ir.  135  ;  Harvey  v.  Barnard's  Inn, 
50  L.  J.  Ch.  750  ;  Hawkesworth  v.  Chaffey,  55  L.  J.  Ch.  335  ;  54  L.  T.  72  ; 
Bossiier  v.  Miller,  5  Ch.  D.  648  ;  8.  C,  3  App.  Ca.  1124 ;  Crossley  v.  May- 
cock,  18  Eq.  180 ;  Bushell  v.  Pocock,  53  L.  T.  560  ;  Oxford  v.  Provand, 
L.  R.  2  P.  C.  135  ;  Honeyman  v.  Marryatt,  6  H.  L.  G.  112  ;  Chinnock  v. 
March,  of  Ely,  4  D.  J.  &  S.  638  ;  Jones  v.  Daniel,  [1894]  2  Ch.  332  (where 
solrs  wrote  accepting  ofier  but  enclosing  contract  for  signature) ;  and  the 
vendor  cannot  waive  such  a  stipulation  as  being  for  liis  benefit  only  :  Lloyd 
V.  Nowell,  [1895]  2  Ch.  744  ;  or  unless  terms  are  left  open  for  settlement  so 
that  there  is  no  definite  concluded  agreement :    Bummens  v.  Bobins,  3 

D.  J.  &  S.  88  ;  Wood  v.  Midgley,  6  D.  M.  &  G.  41  ;  or  the  agreement  is  not 
complete  at  the  time  when  the  memorandum  is  made  :  Munday  v.  Aspray, 
13  Ch.  D.  855  ;  or  some  new  stipulation  not  contained  in  the  letter  of  pro- 
posal is  introduced  into  the  letter  of  acceptance  :  May  v.  Thomson,  sup.  ; 
or,  semble,  if  negotiations  for  an  important  additional  term  of  the  contract 
are  afterwards  carried  on  between  the  parties  :  Bristol,  t&c.  Bread  Co.  v. 
Maggs,  44  Ch.  D.  616  ;  and  specific  performance  of  a  contract  for  sale  and 
purchase  not  shown  to  contain  all  the  terms  was  refused  :  Blizardw.  Phillips, 
V.-C.  H.,  8  Nov.  1879  ;  but  specific  performance  could  be  granted  where  the 
acceptance  was  "  subject  to  the  contract  as  agreed,"  i.e.,  a  contract 
definitive  in  terms  and  identified  by  the  offer :  Filhy  v.  Hounsell,  [1896] 
2  Ch.  737  ;  and  so  where  heads  of  agreement  constituting  a  complete 
contract  were  signed  "  subject  to  approval  of  conditions  and  form  of 
agreement  by  purchaser's  solr,"  and  the  purchaser  was  seeking  specific 
performance  :  North  v.  Percival,  [1898]  2  Ch.  128  ;  and  see  Chipperfield 
V.  Carter,  72  L.  T.  487  ;  and  where  the  signed  agreement  provided  that  the 
"  usual  public  house  contract  "  should  be  entered  into  :  Lucas  v.  Hall, 
1899,  W.  N.  92  ;  and  where  the  document  contained  the  clause  "  The  la.id 
is  sold  subject  to  the  conditions  of  the  Halifax  Incorporated  Law  Society  "  : 
Pickles  V.  Sutcliffe,  1902,  W.  N.  200 ;  and  in  a  post-nuptial  settlement 
the  recital  of  an  ante-nuptial  agreement  to  settle  is  enough  to  satisfy  the 
Statuteof  Frauds  :  Be  Holland,  [1902]  2  Ch.  360,  C.  A. ;  but  when  once  it  is 
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shown  that  there  is  a  complete  contract,  further  negotiations  cannot, 
without  the  consent  of  both  parties,  get  rid  of  such  antecedent  contract : 
Bellamy  v.  Debenham,  [1891]  1  Oh.  412 ;  and  see  Wilcox  v.  Bedhead,  28 
W.  R.  795. 

In  the  case  of  an  agreement  by  letter,  the  acceptance  must  be  prompt  Contract  by 
and  unconditional :  Oriental  Steam  Co.  v.  Briggs,  4  D.  P.  &  J.  191,  197  ;  letters. 
Wilcox  V.  Bedhead,  49  L.  J.  Ch.  539  ;  28  W.  R.  795 ;  Wood  v.  Aylward, 
57  L.  T.  54 ;  58  L.  T.  662  ;  and  before  such  acceptance  further  terms  may 
be  added  :  Honeyman  v.  Marryatt,  21  Beav.  14  ;  6  H.  L.  C.  112  ;  or  the 
offer  may  be  withdrawn  either  expressly  or  by  conduct :  Dickinson  v. 
Dodds,  2  Ch.  D.  463,  C.  A. ;  even  though  a  period  is  stated  during  which 
the  offer  is  to  remain  open  :  Bristol,  dhc.  Bread  Co.  v.  Maggs,  44  Ch.  D.  616. 
The  acceptance  takes  effect  from  the  time  when  the  letter  containing  it  is 
posted  :  Dunlop  v.  Higgins,  1  H.  L.  C.  381 ;  Household  Fire  Ins.  Go.  v.  Grant, 
4  Ex.  D.  216,  C.  A.  ;  Henthorn  v.  Fraser,  [1892]  2  Ch.  27,  0.  A.  {in  the 
regular  way,  and  not  by  being  handed  to  a  postman  in  the  street :  Be 
London  and  Northern  Bank,  Exp.  Jones,  [1900]  1  Ch.  220) ;  though  a  letter 
of  withdrawal  is  on  its  way  to  the  writer :  Byrne  v.  Van  Tienhoven,  5 
C.  P.  D.  344 ;  or  is  actually  received  before  the  letter  of  acceptance  : 
Henthorn  v.  Fraser,  [1892]  2  Ch.  27,  C.  A.  ;  Bruner  v.  Moore,  [1904]  1  Ch. 
303. 

Where  a  contract  is  to  be  gleaned  from  correspondence  between  the 
parties,  the  correspondence  must  be  looked  at  as  a  whole  :  Hussey  v.  Horne- 
Payne,  4  App.  Ca.  311 ;  8  Ch.  D.  670,  C.  A. ;  Page  v.  Norfolk,  70  L.  T.  781, 
C.  A. ;  and  even  though  the  first  two  letters  might  per  se  constitute  a 
contract,  yet  if  they  contain  terms  which  raise  a  doubt,  they  cannot  be 
read  separately  from  the  others  :  S.  C.  ;  Bolton  Partners  v.  Lambert,  41 
Ch.  D.  295,  C.  A.  (per  Cotton,  L.  J.) ;  and  upon  the  question  what  con- 
nection between  two  documents  is  sufficient  to  justify  their  being  read 
together  as  evidence  of  a  contract,  see  Shardlow  v.  Cotterell,  20  Ch.  D.  90, 
C.  A. ;  Wylson  v.  Dunn,  34  Ch.  D.  569  ;  Studds  v.  Watson,  28  Ch.  D.  305  ; 
Cave  v.  Hastings,  7  Q.  B.  D.  125  ;  Coomis  v.  Wilkes,  [1891]  3  Ch.  77  ;  Page 
V.  Norfolk,  70  L.  T.  781,  C.  A. ;  Speers  v.  Thimhleby,  76  L.  T.  709  ;  Potter  v. 
Peters,  1896,  W.  N.  37  ;  64  L.  J.  Ch.  357. 

For  the  mode  in  which  an  agreement  to  be  implied  from  letters  is  to 
be  pleaded,  see  O.  xrs,  24. 

A  contract  for  sale  of  building  materials,  to  be  cleared  off  the  land  by  the  Interest  in 
purchaser  within  a  specified  time,  is  within  sect.  4  of  the  Statute  of  Frauds  :  l*'"i. 
Lavery  v.  Pursell,  39  Ch.  D.  508 ;  and  an  agreement  to  assign  a  share  in 
partnership  assets  which  comprise  land :  Gray  v.  Smith,  43  Ch.  D.  208, 
C.  A. ;  Dart,  V.  &  P.  225  et  eeq. ;  or  to  sell  debentures  charged  on  all  the 
property  of  a  co.  including  land  :  Driver  v.  Broad,  [1893]  1  Q.  B.  539  ; 
[1893]  1  Q.  B.  744,  C.  A. ;  and  generally  upon  the  question  what  is  an 
interest  in  land  within  the  section,  see  Benjamin  on  Sales,  175  et  seq.  ; 
Addison,  22  et  seq.  ;  Webber  v.  Lee,  9  Q.  B.  D.  315,  C.  A. ;  Boston  v. 
Boston,  [1904]  1  K.  B.  124,  C.  A. 

As  to  "  agreements  not  to  be  performed  within  a  year,"  see  Davey  v.  Not  to  be 
Shannon,  4  Ex.  D.  81  ;  Britain  v.  Rossiter,  11  Q.  B.  D.  123,  C.  A. ;  Smith  v.  performed 
The  Gold  Coast,  &c.  Ld.,  [1903]  1  K.  B.  285,  538.  within  a  year. 

The  statute  requires  a  signing,  and  not  a  subscribing ;  the  signature  Signature, 
must  be  so  placed  as  to  govern  every  part  of  the  instrument :  Catan  v. 
C,  L.  R.  2  H.  L.  127  ;  Ogilvy  v.  Foljambe,  3  Mer.  62  ;  and  a  memorandum 
on  paper  containing  the  printed  name  and  address  of  the  vendor  is  not 
sufficient  unless  written  at  his  dictation :  Hucklesby  v.  Hook,  82  L.  T.  117  ; 
1900,  W.  N.  45  (distinguishing  Scneider  v.  Norris,  2  M.  &  S  2S6 ;  and 
Evans  v.  Hoare,  [1892]  1  Q.  B.  593) ;  but  signature  in  the  body  of  the  instru- 
ment may  be  sufficient :  Tourret  v.  Cripps,  48  L.  J.  Ch.  567  ;  27  W.  R,  706. 
If  the  writing  be  not  in  one  paper,  the  paper  signed  must  refer  to  those 
containing  the  terms  :  Bidgway  v.  Wharton,  6  H.  L.  C.  238  ;  Cave  v. 
Hastings,  7  Q.  B,  D,  125 ;   and  parol  evidence  is  admivssible  to  show  what 
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papers  are  referred  to,  or  that  the  reference  is  to  a  written  paper :  Baumann 
V.  James,  3  Ch.  508  ;  Clinan  v.  Cooke,  1  Soh.  &  L.  33  ;  Oliver  v.  Hunting,  44 
Ch.  D.  205  ;  Long  v.  Millar,  4  0.  P.  D.  450,  C.  A. 

Signature  by  the  party  to  be  charged  only  is  sufficient  to  enable  the 
agreement  to  be  enforced  against  him,  though  not  by  liim  :  Seton  v.  Slade, 
2  L.  C.  Eq.  7th  ed.  475. 

The  benefit  of  the  statute  must  be  claimed  in  the  pleadings  :  Heys  v. 
Aslley,  4  D.  J.  &  S.  34 ;  O.  xix,  20. 

Agent.  An  agent  for  the  sale  or  purchase  of  land  need  not  be  appointed  in 

writing  :  Heard  v.  Pillerj,  4  Ch.  548  ;  Tatjlor  v.  Salmon,  1881,  W.  N.  102 ; 
but  he  must  have  authority  to  bind  his  principal  by  his  signature,  not  only 
to  negotiate  :  Smith  v.  Webster,  3  Ch.  D.  49  ;  Chadburn  v.  Moore,  1892, 
W.  N.  126  ;  61  L.  J.  Oh.  674 ;  67  L.  T.  257  ;  41  W.  R.  39  ;  and  where  an 
estate  is  purchased  by  an  agent  employed  by  parol  who  denies  his  agency, 
parol  evidence  is  admissible  to  prove  his  real  character,  see  Lewin,  188 
(the  decision  to  the  contrary  in  Bartlett  v.  Pichersgill,  1  Eden,  615  ;  1  Cox, 
15  ;  4  Ea.  576  ;  followed  in  James  v.  Smith,  [1891]  1  Ch.  184  ;  being  over- 
ruled by  Heard  v.  Pilley,  sup.,  and  Rochefoucauld  v.  Boustead,  [1897]  1 
Oil.  196,  206,  C.  A.). 

A  house  or  estate  agent  has  no  implied  or  general  authority  to  conclude 
a  contract  for  sale  :  WiUe  v.  Watson,  (1878)  1  L.  R.  Ir.  402,  405  ;  Thuman 
V.  Best,  1807,  W.  N.  170. 

The  authority  of  the  auctioneer  to  sign  as  agent  for  the  purchaser  does  not 
extend  to  his  clerk,  and  the  signature  of  the  auctioneer  himself  must  be  at 
the  time  of  sale  and  not  afterwards  :  Bell  v.  Balls,  [1897]  1  Ch.  663  ;  but 
signature  by  the  auctioneer's  clerk  in  the  presence  and  with  the  tacit  consent 
of  the  purchaser  in  the  sale  room  is  sufficient :  Sims  v.  Landray,  [1894] 
2  Ch.  318  ;  and  as  to  auctioneer's  entries,  see  Rishton  v.  Whatmore,  8  Ch.  D. 
467  ;  and  as  to  signature  by  the  agent,  see  Wylson  v.  Dunn,  34  Ch.  D.  569  ; 
Smith  V.  BrentnaU,  1888,  W.  N.  69  ;  and  for  a  case  in  which  instructions  by 
owner  in  fee  to  an  agent  to  sell,  and  agreement  to  pay  a  commission  on  the 
purchased  price  were  held,  under  the  circumstances,  to  be  an  authority  to 
the  agent  not  merely  to  find  a  purchaser  but  to  sign  a  contract  for  sale,  see 
Rosenbaum  v.  Belson,  [1900]  2  Ch.  267. 

Evidence  and      Parol  evidence  to  vary  or  add  to  the  written  document  can  only  "be 

procedure.  adduced  on  the  part  of  the  Deft :  Woollam  v.  Heam,  2  L.  C.  Eq. 
7th  ed.  513  ;  Snelling  v.  Thomas,  17  Eq.  303  ;  Hornsby  v.  Bird,  17  W.  R. 
367 ;  to  prove  non -performance  of  representations  wMch  were  the  in- 
ducement of  the  agreement :  Lamare  v.  Dixon,  L.  R.  6  H.  L.  414 ;  Erskine 
v.  Adeane,  8  Ch.  756 ;  or  surprise,  mistake,  or  fraud :  Wood  v.  Scarth, 
2  K.  &  J.  33  ;  M.  Townshend  v.  Stangroom,  6  Ves.  328  ;  but  where  the  Pit 
submits  to  perform  omitted  terms,  specific  performance  will  be  decreed : 
Martin  v.  Pycroft,  2  D.  M.  &  G.  785,  795  ;  parol  evidence  will  be  admitted 
to  prove  rescission  of  a  written  contract,  but  not  to  prove  variation  : 
Vezey  v.  Rashleigh,  [1904]  1  Ch.  636  ;  and  generally  as  to  the  admissibility 
of  parol  evidence  to  explain  a  written  contract,  see  Bk.  of  Australasia  v. 
Palmer,  [1897]  A.  C.  540,  P.  0. ;  Bk.  of  New  Zealand  v.  Simpson,  [1900] 
A.  C.  182,  P.  C. 

Part  per-  fjij^g  Court  will  not  allow  the  statute  to  be  made  an  instrument  of  fraud  : 

ormance.  jervis  v.  Berridge,  8  Ch.  351 ;  Hussey  v.  Home-Payne,  4  App.  Ca.  311 
(per  Lord  Selbome) ;  Rochefoucauld  v.  Boustead,  [1897]  1  Ch.  196,  C.  A. ; 
and  therefore  will  enforce  parol  agreements  where  there  has  been  part 
performance  :  Lester  v.  Foxcroft,  2  L.  C.  Eq.  7th  ed.  460 ;  Floyd  v.  Buckland, 
5  Vin.  Ab.  520,  pi.  23  ;   e.g.,  by— 

—  expenditure  on  the  faith  of  the  agreement :  Munday  v.  JolUffe,  5 
M.  &  Cr.  167  ;  even  by  a  third  person  claiming  under  a  party  to  the  agree- 
ment :    Williams  v.  Evans,  19  Eq.  547  ; 

—  payment  of  an  increased  rent :  Nunn  v.  Fabian,  1  Ch.  35  ;  but  see 
Humphreys  v.  Oreen,  10  Q.  B.  D.  148,  C.  A.  ;  Maddison  v.  Alderson,  8  App. 
Ca.  467  ;  and  see  Howe  v.  Hall,  I.  R.  4  Eq.  242; 
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—  entering  into  possession  under  the  agreement :  Pain  v.  Coomhs, 
1  D.  &  J.  34  ;  Wilson  v.  Wast  Hartlepool  Go.,  4  D.  J.  &  S.  475, 493  ;  Morphelt 
V.  Jones,  1  Sw.  181  ;  and  see  Canning  v.  Catling,  4  N.  R.  259  ; 

— ^alterations  made  in  a  house  in  course  of  building  at  the  request  of  the 
purchaser  :  Dickenson  v.  Barrow,  [1904]  2  Oh.  339  ; 

— ^possession  taken  before,  continued  after,  and  unequivocally  referable 
to,  a  parol  contract  for  a  lease  :  Hodson  v.  Heuland,  [1896]  2  Ch.  428  ; 

— continuing  in  possession  under  special  circumstances  :  Lincoln  v. 
Wright,  4  D.  &  J.  16  ;  Coles  v.  Pilkinglon,  19  Eq.  174 ;  not  otherwise  : 
Brady's  Case,  15  W.  R.  753  ; 

— but  not  unless  the  acts  are  unequivocally  referable  to  the  contract : 
Maddison  v.  Alderson,  8  App.  Ca.  467  ;  Humphreys  v.  Oreen,  10  Q.  B.  D.  148, 
0.  A.  ;  Farmers',  &c.  Co.  v.  Enhel,  1890,  W.  N.  126 ;  Miller  v.  Aldworlh, 
Ld.  V.  Sharp,  [1899]  1  Ch.  622  ;  Isaacs  v.  Evans,  1899,  W.  N.  261  ; 

— ^and  therefore  not  by  part  payment  of  purchase-money  :  Clinan  v. 
Cooke,  1  Sch.  &  L.  40 ;  nor  semble,  by  payment  of  the  whole  :  Hughes  v. 
Morris,  2  D.  M.  &  G.  353  ;  Maddison  v.  Alderson,  sup.  ;  Humphreys  v. 
Oreen,  sup.  ;  Story,  Eq.  Jur.  §  760  ; 

— nor  by  payment  of  rent :   Thursby  v.  Eccles,  70  L.  J.  Q.  B.  91  ; 

— nor  by  marriage  :  Caton  v.  C,  1  Ch.  127  ;  L.  R.  2  H.  L.  127  ;  and  see 
Vincent  v.  V.,  35  W.  R.  7  ;  56  L.  T.  243  ; 

— nor  by  acts  relating  to  some  other  agreement  or  title  :  Price  v.  Salus- 
hury,  33  Beav.  446  ; 

— ^nor  by  acts  insufficient  to  make  non -performance  of  the  agreement 
amount  to  a  fraud  on  the  person  seeking  relief  :  V.-C.  H.,  in  Phillips  v. 
AUerton,  24  W.  R.  8  ; 

— and  therefore  not  by  any  acts  on  the  part  of  the  party  to  be  charged  : 
Cairn  V.  C,  1  Ch.  137,  148. 

That  the  doctrine  of  part  performance  is  confined  to  contracts  of  land,  see 
Britain  v.  Bossiter,  11  Q.  B.  D.  123,  129,  131, 133,  0.  A. ;  contra,  McManus 
V.  Cooke,  35  Ch.  D.  681  (where  a  parol  contract  for  grant  of  mutual  easements 
was  enforced  on  ground  of  part  performance) ;  and  (per  Kay,  J.)  probably 
the  doctrine  applies  to  all  cases  in  which  a  Court  of  Equity  would  entertain 
a  suit  for  specific  performance  if  the  alleged  contract  were  in  writing.  But 
see  Fry,  297,  293.  The  doctrine,  being  equitable,  cannot  be  made  use  of  to 
obtain  damages  at  law  :  Lavery  v.  Pursell,  39  Ch.  D.  508. 

Where  there  has  been  part  performance  of  a  written  agreement  with  parol 
variations,  the  agreemant  will  be  enforced  in  a  clear  case,  and  parol  evidence 
admitted  to  establish  the  variations  :  L.  JJ.  in  Price  v.  Salusbury,  32 
L.  J.  Ch.  441, 449, 452  ;  9  Jur.  N.  S.  838 ;  8  L.  T.  810,  and  see  14  L.  T.  110 ; 
but  in  such  a  case  it  must  be  shown  that  both  parties  were  proceeding  on 
the  new  or  varied  agreement,  and  understood  its  terms  :  Earl  ofDarnley  v. 
L.G.  dk  D.  By.  Co.,  L.  R.  2  H.  L.  43,  60.  And  where  a  substituted  agreement 
became  impossible,  the  original  agreement  was  enforced  :  Firth  v.  Midland 
By.  Co.,  20  Eq.  100. 

Specific  performance  will  only  be  decreed  between  parties  to  the  agree-  Third  parties, 
ment  and  those  claiming  under  them  :   Lumley  v.  Timms,  21  W.  R.  494  ; 
De  Hoghton  v.  Money,  2  Ch.  164  ;   Wood  v.  White,  4  My.  &  Cr.  470  ;  Tasker 
V.  Small,  3  My.  &  Cr.  63  ;  and  see  Ecclesiastical  Commrs.  v.  Pinney,  [1900] 
2  Ch.  736,  C.  A.  ;  and  v.  inf.  p.  2161. 

And  a  third  person  not  named  as  party  to  a  contract  is  not  entitled  to  sue 
either  of  the  contracting  parties,  unless  he  possesses  an  actual  beneficial 
right  which  places  him  in  the  position  of  a  c.  q.  t.  under  the  contract :  Oandy 
V.  (?.,  30  Ch.  D.  57,  C.  A. ;  and  see  Be  Flavell,  Murray  v.  F.,  25  Ch,  D.  89, 
C.  A. ;  Cleaver  v.  Mutual  Beserve  Fund,  [1892]  1  Q.  B.  147,  C.  A. 

2.  Nature  of  the  Agreement : — 

Agreements  will  not  be  enforced  if  the  construction  is  ambiguous  :  Ambiguity 
Wycombe  By.  Co.  v.  Donnington  Hospital,  1  Ch.  268 ;  Oriffin  v.  Coleman,  and  uncer- 
28  L,  T,  493  ;  Clowes  v.  Higginson,  1  V,  &  B.  524 ;  nor  where  the  Pit  relies  tainty. 
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on  a  contract  contained  in  several  documents,  and  cannot  give  evidence  as 
to  the  contents  of  one  of  them  :  Post  v.  Marsh,  18  Ch.  D.  395  ;  or  if  any  of 
the  essential  terms  are  uncertain,  as  where  the  agreement  mentioned  "  the 
usual  clauses  in  a  contract,  and  some  limitations  as  to  the  length  of  title  "  : 
Rummens  v.  Robins,  3  D.  J.  &  S.  88  ;  decorating  and  painting,  in  vague 
terms  :  Taylor  v.  PortingUm,  7  D.  M.  &  G.  328  ;  a  "  considerable  sum  to 
be  paid  out  in  repairs  "  :  Gardener  v.  Fooks,  15  W.  R.  388  ;  an  agreement 
for  a  lease  not  showing  the  date  from  which  the  term  is  to  commence  : 
V.  sup.  p.  2294 ;  or  a  covenant  to  perform  acts  ''  so  far  as  the  law  allows  "  ; 
Davies  v.  D.,  33  Ch.  D.  359,  C.  A. 

Secus,  where  an  intending  lessee  agreed  to  "  do  all  repairs,  painting, 
paperhanging,  decorating,  &c."  :  Dear  v.  Verity,  17  W.  R.  667,  716 ;  or 
where  he  covenanted  to  build  dwelling-houses  similar  to  those  already 
erected  on  a  certain  street,  and  the  existing  houses,  though  differing  slightly, 
were  substantially  alike  :  Molyneux  v.  Richard,  [1906]  1  Ch.  34 ;  or  where 
the  agreement  is  for  the  sale  of  so  much  land  as  the  purchaser  may  require  : 
Kemp  V.  8.  E.  Ry.  Co.,  7  Ch.  364  ;  or  as  may  be  necessary  for  a  given  pur- 
pose :  Sanderson  v.  Cockermoulh,  dhc.  Ry.  Co.,  11  Beav.  497  ;  2  H.  &  T.  327  ; 
Rumble  v.  Heygate,  18  W.  R.  749  (per  contra,  Pearce  v.  Watts,  20  Eq.  492  ); 
or  for  a  lease  for  three  years  "  with  option  of  renewal "  :  Lewis  v.  Stephenson, 
67  L.  J.  Q.  B.  296  ;  or  the  exact  boundaries  of  a  part  to  be  retained  are 
unascertained :   Chattoch  v.  Muller,  8  Ch.  D.  177. 

But  mere  uncertainty  as  to  the  subject-matter  will  not  prevent  specific 
performance  if  the  Pit  is  willing  to  adopt  the  construction  which  the  Deft 
asserts  to  be  the  true  one  :  Preston  v.  Luck,  27  Ch.  D.  497,  C.  A. 

And  it  is  no  answer  for  the  Deft  to  say  that  though  he  understood  what 
the  words  of  the  agreement  were,  he  was  under  a  mistake  as  to  their  legal 
effect :  Hart  v.  H.,  18  Ch.  D.  670. 

Where  a  parol  agreement  is  sought  to  be  established,  the  terms  must  be 
plainly  and  distinctly  shown  :   Price  v.  Salusbury,  32  Beav.  446. 

Where  it  is  of  the  essence  of  the  agreement  that  one  of  its  terms  shall  be 
ascertained  in  a  specified  manner,  which  proves  impracticable,  the  agree- 
ment cannot  be  enforced  :  Milnes  v.  Oery,  14  Ves.  400 ;  and  see  Re 
Northumberland  Avenue  Hotel  Co.,  Fox  and  Braithwaite's  Case,  56  L.  T. 
833  ;  even  though  the  Deft  has  made  it  impracticable  :  Wilks  v.  Davis, 
3  Mer.  507  ;  Vickers  v.  V.,  4  Eq.  529  ;  or  where  a  condition  precedent 
has  not  been  fulfilled  :  Bastin  v.  Bidwell,  18  Ch.  D.  238  ;  Williams  v. 
Brisco,  22  Ch.  D.  441,  C.  A.  ;  secus,  where  the  method  is  not  of  the  essence  : 
Dinham  v.  Bradford,  5  Ch.  519 ;  or  where  a  Deft  tries  to  prevent  the  ful- 
filment of  the  agreement  where  it  is  practicable,  as  by  excluding  a  valuer 
(when  named)  from  the  premises  comprised  in  the  agreement  :  Smith  v. 
Peters,  20  Eq.  511  ;  Morse  v.  Merest,  6  Madd.  26  ;  and  see  per  V.-C.  S., 
in  Richardson  v.  Smith,  6  Ch.  650,  n. ;  Jackson  v.  J.,  1  Sm.  &  G.  184 ; 
Mackay  v.  Dick,  6  App.  Ca.  251. 
ilutuality.  Agreements  which  at  the  time  when  they  are  made  are  binding  on  one 

party  only,  will,  for  want  of  mutuality,  not  be  enforced  :  Pry,  231  et  seq.  ; 
thus  a  father  could  not,  before  the  Custody  of  Infants  Act,  1873  (36  &  37 
V.  c.  12),  enforce  an  agreement  as  to  the  custody  of  his  cliildren  :  Kennedy  v. 
May,  11  W.  R.  358  ;  7  L.  T.  819  ;  a  purchaser  an  agreement  founded  on 
liis  own  mistake  :  Fairhead  v.  Southee,  11  W.  R.  789 ;  9  Jur.  N.  S.  764 ; 
an  intending  lessor  an  agreement  for  a  lease  which  at  the  date  of  the  agree- 
ment he  could  not  have  granted  :  Forrer  v.  Nash,  35  Beav.  167  ;  a  vendor 
a  contract  for  sale  of  a  building  agreement  when  it  was  in  the  power  of  a 
third  person  to  destroy  the  title  :  Brewer  v.  Broadwood,  22  Ch.  D.  105  ; 
and  see  Wylson  v.  Dunn,  34  Ch.  D.  569 ;  Lee  v.  Soames,  36  W.  R.  884 ; 
59  L.  T.  266  ;  or  where  the  vendor  had  no  power  to  convey  the  mines  under 
a  house  sold  by  him,  or  to  compel  a  conveyance  of  them  from  any  other 
person  :  Bellamy  v.  Dehenham,  [1891]  1  Ch.  412,  C.  A.  ;  or  an  agreement  for 
which  the  consideration  was  personal  service  :  Ogdc7i  v.  Fossick,  4  D.  P.  &  J. 
426 ;  so  an  agreement  to  transfer  shares  ia  consideration  of  the  execution  of 
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w'orka  which  could  not  be  enforced,  was  not  specifically  performed  :  Peto  v. 
Brighton,  die.  By.  Co.,  1  H.  &  M.  468  ;  and  an  infant  cannot  sue,  because  he 
cannot  be  sued  :  Flight  v.  Bolland,  4  Russ.  298  ;  v.  sup.  Vol.  II.  p.  979  ; 
but' the  doctrine  does  not  apply  to  a  contract  which,  to  the  knowledge  of 
both  parties,  cannot  be  enforced  by  either  until  the  occurrence  of  a  con- 
tingent event :  Wylson  v.  Dunn,  34  Ch.  D.  669  ;  and  the  mere  fact  that 
the  agreement  or  the  note  of  it  is  signed  by  the  Deft  only,  does  not  cause  a 
want  of  mutuality  :  Butler  v.  Poiois,  2  Coll.  156,  161. 

And  there  can  be  no  specific  performance  if  the  formalities  required  when 
a  person  under  disability  is  selling  under  the  Land  Clauses  Act  have  not 
been  regularly  observed :  Bridgend  Qas  Co.  v.  Dunraven,  31  Ch.  D.  219  ; 
PeUrs  V.  Lewes  and  E.  Orinstead  By.  Co.,  18  Ch.  D.  429,  C.  A. 

Where  there  is  no  mutuality,  relief  cannot  be  obtained  by  injunction  : 
BlacJcett  v.  Bates,  1  Ch.  117  ;  and  see  also  Exp.  Waters,  8  Ch.  562  ;  G.  N.  By. 
Go.  V.  Witham,  L.  R.  9  0.  P.  16. 

And,  generally,  nuda  pacta  cannot  be  enforced  :  Ord  v.  Johnston,  4  W.  R. 
37 ;  Cochrane  v.  Willis,  34  Beav.  359  ;  1  Ch.  58  ;  and  see  Ellison  r.E.,2  L.  C. 
Eq.  7th  ed.  835  ;  Jeffreys  v.  J.,  Cr.  &  Ph.  141  ;  Lewin,  86  ;  Be  D'Angihau, 
Andrews  v.  A.,  15  Ch.  D.  228,  C.  A. 

A  promise  by  a  deceased  person  to  contribute  by  instalments  a  sum  to  a 
charitable  fund,  being  without  consideration,  was  not  enforced  against  his 
estate,  though  several  instalments  had  been  paid :  Be  Hudson,  Creed  v. 
Henderson,  33  W.  R.  819. 

In  order  to  raise  the  defence  of  want  of  mutuality  to  an  action  for  specific 
performance  a  purchaser  must  repudiate  the  contract  as  soon  as  he  finds 
that  the  vendor  cannot  give  a  good  title  :  Halkett  v.  The  Earl  of  Dudley, 
[1907]  1  Ch.  590 ;  and  after  a  decree  for  specific  performance  has  been  made 
he  cannot  repudiate  without  the  leave  of  the  Court :  S.  C. 

Hard  or  unreasonable  bargains  will  not  be  enforced :    Talbot  v.  Ford,  Unreason- 
13  Sim.  173  ;   Wedgwood  v.  Adams,  6  Beav.  600  ;  Day  v.  Newman,  2  Cox,  ablenesa  and 
77  ;   Falcke  v.  Oray,  4  Drew.  651 ;   but  mere  inadequacy  of  price  is  not  illegality, 
conclusive :   Hayward  v.  Cope,  25  Beav.  140,  1 52 ;   Middleton  v.  Brown, 
47  L.  J.  Ch.  411 ;   38  L.  T.  334  ;  and  so  where  the  price  has  been  fixed  by 
valuation  :   Weekes  v.  Oallard,  18  W.  R.  351  ;  21  L.  T.  655  ;  Sudg.  V.  &  P. 
287. 

The  fairness  of  the  agreement  must,  as  a  rule,  be  judged  of  as  at  the  time 
when  it  is  made  :  Webb  v.  Direct  London,  dsc.  By.  Co.,  9  Ha.  129  ;  S.  C, 
1  D.  M.  &  G.  521 ;  and  see  per  Ld.  St.  Leonards,  1  D.  M.  &  G.  757. 

Agreements  which  are  illegal  or  contrary  to  the  policy  of  the  law  will 
not  be  enforced,  even  if  the  illegality  be  doubtful :  Johnson  v.  Shrewsbury. 
&c.  By.  Co.,  3  D.  M.  &  G.  914,  923  ;  De  Hoghton  v.  Money,  2  Ch.  164 ; 
Fry,  241 ;  e.g.,  where  the  consideration  for  the  agreement  involves  the 
stifling  of  a  prosecution :  Windhill  Local  Board  v.  Vint,  45  Ch.  D.  351, 
C.  A. ;  Lound  v.  Grimwade,  39  Ch.  D.  605  ;  Jones  v.  Merionethshire  Bldg. 
Soc,  [1891]  2  Ch.  587  ;  and  see  Consolidated  Exploration  and  Finance  Co. 
V.  Musgrave,  [1900]  1  Ch.  37  {indemnity  given  to  bail) ;  or  where  the  Pit 
sought  to  make  the  Deft  publish  a  book  with  a  title-page  falsely  stating 
the  authorship :  Post  v.  Marsh,  16  Ch.  D.  395  ;  and  qwcere  whether  the 
Court  will  enforce,  as  between  husband  and  wife,  a  contract  as  to  the 
custody  of  the  infant  children,  unless  it  is  satisfied  that  it  is  for  the  benefit 
of  the  children  to  do  so  :  Hunt  v.  H.,  28  Ch.  D.  606,  C.  A. ;  but  where  the 
consideration  has  been  received,  this  defence  is  viewed  with  great  disfavour : 
Shrewsbury,  Sc.  By.  Co.  v.  L.  tfc  N.  W.  By.  Co.,  16  Beav.  451  ;  and  incon- 
venience to  the  public  is  not  a  ground  of  defence  to  a  suit  to  enforce  execu- 
tion of  works  :  Baphael  v.  Thames  Valley  By.  Co.,  2  Ch.  147. 

Where  under  sect.  61  of  the  Public  Health  Act,  1875,  a  local  authority 
has  obtained  from  the  Local  Government  Board  sanction  for  the  supply 
of  water  to  a  limited  part  of  the  district  of  the  adjoining  local  authority, 
a  later  contract  for  supply  of  a  larger  area  of  the  district  requires  a  fresh 
sanction  of  the  Local  Government  Board,  and  without  it  cannot  be  enforced : 
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Soothil  Urban  District  Council  v.  Wakefield  Rural  District  Oouncil,  [1905] 
2  Ch.  516. 

But  sect.  172,  sub-sect.  2  of  the  Public  Health  Act,  1875,  requuing  every 
contract  made  by  an  Urban  Authority  whereof  the  value  exceeds  £50  to 
specify  some  pecuniary  penalty  is  directory  only,  not  imperative,  and  can 
be  enforced  even  if  no  penalty  is  specified :  Soothil  Urban  District  Council  v. 
Wakefield  Rural  District  Council,  ubi  swp.  reversing  British  Insulated  Wire 
Co.  V.  Prescot  Urban  District  Council,  [1895]  2  Q.  B.  463. 

The  reasonable  part  of  a  covenant,  if  separable  from  the  unreasonable 
part,  may  be  enforced  :  Baines  v.  Geary,  35  Ch.  D.  154  ;  Dubowski  dh  Sons 
V.  Goldstein,  [1896]  1  Q.  B.  478,  C.  A. ;  Robinson  v.  Huer,  [1898]  2  Ch.  451, 
C.  A. ;  secus,  if  not  separable :  Baker  v.  Hedgcock,  39  Ch.  D.  520.  The 
question  of  reasonableness  is  for  the  Court  alone  on  the  construction  and 
legal  effect  of  the  contract :  Hayes  v.  Doman,  [1899]  2  Ch.  13,  C.  A. 
Restraint  of  And  as  to  covenants  in  restraint  of  trade,  v.  sup.  Vol.  I.  pp.  528 
trade.  et  seq. 

Penalty  or  A  stipulation  for  a  penalty,  or  liquidated  damages,  to  be  paid  on  non- 

liquidated        performance,  is  not  a  bar  to  speoifio  performance :   Long  v.  Bowring,  33 
damages.  Beav.  585  ;  Hobson  v.  Trevor,  2  P.  Wms.  191. 

And  upon  the  question  -whether  a  sum  made  payable  under  a  contract, 
in  event  of  breach  of  it,  is  to  be  regarded  as  a  penalty  or  liquidated  damages, 
see  Addison  on  Contracts,  287  et  seq. ;  Wallis  v.  Smith,  21  Ch.  D.  243,  C.  A. ; 
Elphinstone  v.  Markland  Iron  Co. ,  1 1  App.  Ca.  332. 
Poreign  As  to  the  circumstances  under  which  the  Courts  of  this  country  will 

judgment.        enforce  a  foreign  judgment,  see  Rousillon  v.  R.,  14  Ch.  D.  351 ;  Kaufman 
v.  Gerson,  [1904]  1  K.  B.  591 ;  and  sup.  Vol.  I.  p.  723. 

3.  Circumstances  attending  the  Inception  of  the  Agreement : — 
Failure  of  A  failure  of  consideration,  though  accidental,  is  a  ground  of  defence  :  see 

consideration  Fry,  447  et  seq.  ;  uidess  the  subject-matter  be  of  a  speculative  character — 
e.g.,  an  agreement  for  a  lease  of  an  unworked  vein  of  coal,  though  it  be 
afterwards  discovered  that  no  such  vein  exists  :  Jefferys  v.  Fairs,  4  Ch.  D. 
448 ;  but  see  Gowan  v.  Christie,  L.  R.  2  So.  273. 
Mistake  Mutual  mistake  is  a  bar  to  specific  performance,  as  where  an  agreement 

was  entered  into  in  the  belief  that  a  person  was  alive  :  Cochrane  v.  Willis,  1 
Ch.  58  ;  Scott  v.  Coulson,  [1903]  2  Ch.  249  ;  and  so,  too,  where  the  parties 
were  at  cross-purposes :  Richards  v.  N.  London  Ry.  Co.,  20  W.  R.  194 ; 
so  that  the  Pit  believed  he  was  buying  what  the  Deft  believed  he  was  not 
selling  :  Butterworth  v.  Walker,  13  W.  R.  168  ;  11  L.  T.  496  ;  so,  too, 
where  a  purchaser's  mistake  was  caused  by  a  careless  description  on  the 
part  of  the  vendor :  Denny  v.  Hancock,  6  Ch.  1  ;  Saskcomb  v.  Beckwith, 
8  Eq.  100 ;  Brewer  v.  Brown,  28  Ch.  D.  309  ;  secus,  when  an  auctioneer 
omitted  by  mistake  in  his  valuation  timber  agreed  to  be  included  in  it  • 
Griffiths  V.  Jones,  15  Eq.  279  ;  and  see  Goddard  v.  Jeffreys,  30  W.  R.  269  ; 
51  L.  J.  Ch.  576  ;  45  L.  T.  675 ;  where  a  vendor  befieved  that  he  was 
absolute  owner,  but  in  reality  had  only  a  power  of  exchange,  specific 
performance  was  refused :  Hood  v.  Oglander,  34  Bcav.  513  ;  Howdl  v. 
George,  1  Madd.  1  ;  and  so  where  a  grantor  took  no  interest  under  a  will : 
Heaid  v.  Walls,  18  W.  R.  398  ;  39  L.  J.  Ch.  217  ;  21  L.  T.  703  ;  and  where 
a  mistake  in  quantity  amounted  to  nearly  half  the  premises  comprised  in 
the  agreement,  specific  performance,  with  compensation,  at  the  purchaser's 
instance  was  refused :  Earl  of  Durham  v.  Legard,  34  Beav.  611  ;  and 
a  purchaser  cannot  be  compelled  to  complete  where  there  is  a  substantial 
misdescription,  for  which  he  cannot  be  compelled  to  take  compensation  :  Re 
Arnold,  A.  v.  A.,  14  Ch.  D.  270,  C.  A. 

But  the  Deft  cannot  resist  specific  performance  on  the  ground  of  his  own 
mistake,  if  the  property  is  sold  under  a  description  which  could  not  mislead 
anyone  who  took  reasonable  care  to  ascertain  what  he  was  buying  :  Tamplin 
V.  James,  15  Ch.  D.  215,  C.  A. ;  Swaisland  v.  Dearsley,  29  Beav.  430 ;  and 
see  Goddard  v.  Jeffreys,  swp. 
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And  where  the  Pit  alleges  that  a  contract  mcludes  a  subject-matter,  and 
the  Deft  insists  that  it  includes  a  part  only,  the  Pit  may  waive  the  question, 
and  obtain  speeifio  performance  according  to  the  Deft's  construction : 
Preston  v.  Luck,  27  Ch.  D.  497,  C.  A. 

Mistake  of  law  is  not  a  defence :  Powell  v.  Smith,  14  Eq.  83  ;  unless  it 
bo  a  mistake  as  to  the  private  rights  of  the  parties :  Cooper  v.  Phibbs, 
L.  R.  2  H.  L.  170  ;  and  see  Brownlie  v.  Campbell,  5  App.  Ca.  936,  937. 

As  to  the  difference  between  refusing  specific  performance,  and  setting 
aside  an  agreement  on  the  ground  of  mistake,  see  Price  v.  Ley,  4  Oiff.  235, 
253  ;  and  see  Wilding  v.  Sanderson,  [1897]  2  Ch.  534,  C.  A. 

An  agreement  founded  in  fraud  will  not  be  enforced ;  the  utmost  good  Fraud, 
faith  being  required,  agreements  will  not  be  enforced : — 

— where  there  has  been  concealment  of  material  facts :  Phillips  v. 
Homfray,  6  Ch.  770 ;  Mullens  v.  Miller,  22  Ch.  D.  194 ;  e.g.,  as  to  the 
existence  of  a  considerable  ground-rent :  Jones  v.  Rimmer,  14  Ch.  D.  589, 

C.  A. ;  or  the  fullest  information  as  to  title  is  not  given :  Edwards  v. 
Wickwar,  1  Eq.  68  ;  Harnett  v.  Baker,  20  Eq.  50  ;  or  the  real  nature  of  the 
stipulated  root  of  title  is  not  disclosed :  Re  Marsh  and  Earl  Granville,  24 
Ch.  D.  1 1 ,  C.  A.  ;  or  any  difficulty  as  to  title  is  not  fully  explained  :  Williams 
V.  Wood,  16  W.  R.  1074  ;  or  failure  to  disclose  a  right  of  a  pecuUar  nature 
(e.g.,  to  use  part  of  the  premises  for  washing  and  brewing)  claimed  by  an 
adjoining  owner,  though  referred  to  in  the  auction  room :  Hey  wood  v. 
Mallalieu,  25  Ch.  D.  357  ;  or  a  covenant  seriously  restricting  the  user  of 
property  sold  as  business  premises :  Re  Davis  and  Cavey,  40  Ch.  D.  601 ; 
or  that  the  grantee  should  build,  at  the  request  of  the  grantor,  houses  of 
a  given  value,  without  any  limit  of  time  within  which  the  houses  were  to 
be  built,  it  having  been  stated  to  the  purchaser  that  the  covenants  were 
usual  ones  :  Andrew  v.  Aitken,  22  Ch.  D.  218  ;  secus,  that  a  tenant,  who 
had  given  no  notice  to  quit,  had  expressed  his  intention  to  do  so  :  Davenport 
V.  Charsley,  1886,  W.  N.  25  ;  54  L.  T.  372  ;  34  W.  R.  391  (and  the  doctrine 
that  notice  of  a  tenancy  is  notice  of  its  nature,  does  not  apply  as  between 
vendor  and  purchaser  :  CaballeroY.  Henty, 9  Ch.4:4:T) ;  and  as  to  misleading 
conditions  of  sale,  v.  inf.  p.  2163  ;  and  as  to  the  duty  of  a  purchaser  on  a 
sale  by  the  Court  to  make  disclosure,  v.  sup.  Vol.  I.  pp.  333,  334  ; 

— or  where  there  has  been  misrepresentation  in  important  particulars,  e.g.  Misrepre- 
as  to  recent  rent :  Dimmock  v.  Hallett,  2  Ch.  21 ;  tenure  :  Ayles  v.  Cox,  16  aentation. 
Beav.  23  ;  Turquand  v.  Rhodes,  16  W.  R.  1074  ;  as  where  an  underlease  is 
sold  as  a  lease :  Madeley  v.  Booth,  2  De  G.  &  Sm.  718 ;  Re  Beyfus  and 
Master,  39  Ch.  D.  110  ;  Broom  v.  Phillips,  74  L.  T.  459  ;  unless  there  is 
enough  to  show  that  a  derivative  lease  is  referred  to :  Camberwell,  dsc. 
Building  Soc.  v.  Holloway,  13  Ch.  D.  754  ;  value :  Mullens  v.  Miller,  22 
Ch.  D.  194  (secus,  "  estimated  "  value  :  Re  Hurlbalt  and  Chaytor,  57  L.  J. 
Ch.  421);  incidence  of  land-tax  :  Cox  v.  Coueniow,  31  Beav.  378  ;  quality 
of  limestone  :  Higgens  v.  Samels,  2  J.  &  H.  460  ;  or  where  representations 
calculated  to  cause  mistake  have  been  made :  Bray  v.  Briggs,  20  W.  R. 
962  ;  Swaisland  v.  Dearsley,  29  Beav.  430  ;  Hey  wood  v.  Mallalicu,  25  Ch. 

D.  367  ;  though  made  by  an  agent  only :  Mullens  v.  Miller,  sup.  ;  or 
concealment  of  material  facts  in  effecting  a  contract  of  insurance,  or, 
semble,  in  some  cases  a  contract  of  suretyship :  Seaton  v.  Heath,  [1899] 
1  Q.  B.  782,  C.  A.  (reversed  on  the  merits,  [1900]  A.  C.  135,  H.  L.  no7n. 
Seaton  v.  Burnand) ;  or  if,  in  negotiations  for  a  contract,  an  agent  makes 
a  false  representation  as  to  the  name  of  his  principal,  knowing  that  if  he 
disclosed  the  true  name  the  other  party  would  not  enter  into  the  contract : 
Archer  v.  Stme,  78  L.  T.  34 ;  and  see  Gordon  v.  Street,  69  L.  J.  Q.  B.  45  ; 
but  not  where  there  has  merely  been  silence  as  to  a  material  fact  which 
there  is  no  duty  to  disclose  (e.g.,  where  a  compromise  is  in  negotiation,  the 
fact  that  pending  proceedings  have  resulted  favourably  to  the  opposite 
party) :  Turner  v.  Oreen,  [1895]  2  Ch.  205  ;  nor  where  representations  as 
to  the  contents  of  a  contract  were  made,  without  fraudulent  intent,  by  a 
solr  acting  for  both  parties ;    Mintori  v.  Kerwood,  1  Eq.  449  ;   or  a  mere 
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misrepresentation,  not  shown  to  be  detrimental,  as  to  the  length  of  a 
tenant's  term  of  years :  Ooddard  v.  Jeffreys,  51  L.  J.  Oh.  57  ;  30  W.  R.  269. 

In  oases  of  misrepresentation,  the  maxim  caveat  emptor  will  be  applied, 
with  great  caution :  Colby  v.  Oadsden,  15  W.  R.  1185  ;  34  Beav.  416  ;  17 
L.  T.  97. 

Where  payment  of  a  risk  is  resisted  by  insurers  on  the  ground  of  mis- 
representation, the  onus  is  on  them  to  show  very  clearly  that  such  misrepre- 
sentation has  been  made :  Dailies  v.  Nat.  Ins.  Co.  of  New  Zealand,  [1891] 
A.  C.  485. 
Sales  of  land  By  the  Sales  of  Land  by  Auction  Act,  1867  (30  &  31  V.  c.  48),  s.  5,  par- 
by  auction,  ticulars  or  conditions  of  sale  are  to  state  whether  the  sale  is  without  reserve 
or  subject  to  a  reserved  price,  or  whether  a  right  to  bid  is  reserved ;  if  it  is 
stated  that  the  sale  is  without  reserve,  or  to  that  effect,  the  seller  may  not 
employ  any  person  to  bid  at  the  sale,  nor  the  auctioneer  knowingly  take 
any  bidding  from  any  such  person ;  and  by  sect.  6,  where  any  sale  is 
declared  to  be  subject  to  a  right  to  bid,.the  seller,  or  any  one  person  on  his 
behalf,  may  bid  at  the  auction  in  such  manner  as  he  may  think  proper. 

Under  this  Act  a  reserved  bidding  is  to  be  distinguished  from  a  reserved 
right  to  bid  ;  if  the  sale  is  stated  to  be  a  subject  to  a  reserved  price,  merely 
a  bidder  or  puffer  cannot  be  employed :  Gilliatt  v.  O.,  9  Eq.  60  ;  and  if  a 
limited  right  to  bid  be  reserved  and  the  hmit  be  exceeded,  the  sale  is  void  : 
Parfitt  V.  Jepson,  46  L.  J.  C.  P.  529  ;  36  L.  T.  251.  As  to  the  state  of  the 
'.aw  prior  to  the  passing  of  the  Act,  see  Mortimer  v.  Bell,  1  Oh.  10  ;  and  as 
to  particulars  and  conditions  of  sale,  v.  inf.  p.  2163  et  seq. 

Buying  off  biddings  at  the  auction,  or  an  agreement  not  to  bid,  is  not  a 
bar  to  specific  performance :  Ee  Carew's  Estate,  26  Beav.  197  ;  Heffer  v. 
Martyn,  15  W.  R.  390  ;  36  L.  J.  Ch.  372. 

And  the  fact  that  the  purchaser  was  misled  by  a  fictitious  bidding  made 
by  a  stranger  is  no  defence :   Union  Bank  v.  Munster,  37  Ch.  D.  51. 

4.  Capacity  of  the  Parties : 

(o.)  Capacity  to  enter  into  the  agreement : — 
(a.)  Capacity       Specific  performance  will  not  be  decreed  in  the  case  of  agreements  with 
to  contract,      infants  :  Lwnley  v.  Ravenscroft,  [1895]  1  Q.  B.  63,  C.  A. ;  Flight  v.  Bolland, 

4  Russ.  298  ;  nor  against  a  co-contractor  with  an  infant,  in  the  absence 
of  proof  of  misrepresentation  or  misconduct  by  such  co-contractor :  Immley 
V.  Ravenscroft,  sup.  ;  nor  with  trustees  with  a  power  of  sale,  one  of  whom  is 
an  infant :  King  v.  Bellord,  1  H.  &  M.  343 ;  secus,  where  an  agreement 
has  been  concluded  with  the  infant's  predecessor  in  title  :  Barker  v .  V  enables, 
13  W.  B.  803  ;  34  L.  J.  Ch.  420  ;  12  L.  T.  796  ;  11  Jur.  N.  S.  480  ;  Scot 
V.  S.,  11  W.  R.  766  ;  8  L.  T.  450 ;  Bannerman  v.  Clarke,  3  Drew.  632 ; 
Purser  v.  Darby,  4  K.  &  J.  41 ; 

—  nor  with  a  married  woman  under  the  old  law :  Nicholls  v.  Jones, 
6  Eq.  696 ;  even  though  a  trustee  for  sale :  Avery  v.  Oriffin,  6  Eq.  606 ; 
or  though  her  husband  were  a  party  to  the  agreement,  and  compensation 
was  sought  in  respect  of  the  wife's  interest :  Castle  v.  Wilkinson,  5  Ch. 
534  ;  unless  the  agreement  related  to  her  separate  estate  :   Picard  v.  Hine, 

5  Ch.  274  ;  Francis  v.  Wigzell,  1  Madd.  258,  261 ;  but  see  now  the  Married 
Women's  Property  Act,  1882,  s.  1,  sup.  Vol.  II.  p.  874 ; 

—  nor  with  an  ecclesiastical  corporation  not  under  the  L.  C.  C.  Act : 
Wycombe  By.  Co.  v.  Donnington  Hospital,  1  Ch.  268  ; 

—  nor  with  trustees  of  charities  not  within  their  statutory  powers : 
Moore  v.  Clench,  1  Ch.  D.  447  ; 

—  nor  mth  a  person  who  was  in  a  state  of  intoxication  at  the  time  of 
entering  into  the  agreement :  Cox  v.  Smith,  19  L.  T.  517  ;  Cooke  v.  Clay- 
worth,  18  Ves.  12  ;  Craggs  v.  Holme,  18  Ves.  14,  n. ;  or  who  has  destroyed 
his  capacity  by  habits  of  drunkenness  (but  not  if  he  has  only  impaii'ed  it) : 
Shaw  V.  Thackray,  1  Sm.  &  G.  537  ;  a.nd  see  Birkin  v.  Wing,  63  L.  T.  80  ; 
and  where  the  Deft  was  in  Hquor,  but  know  what  lie  was  doing  specific 
performance  wa."!  decreed  :  Lightfoot  v.  Heron,  3  Y,  &  C,  Ex.  586  ; 


SECT.  I.J  Right  to  Relief.  2153 

—  nor  where  the  agreement  involves  a  breach  of  trust :  Tolson  v.  Sheard, 

5  Ch.  D.  19  ;  Dance  v.  Ooldingham,  8  Ch.  902, 911 ;  Thompson  v.  Blackslone, 

6  Beav.  470 ;  Dmn  v.  Flood,  28  Ch.  D.  586,  C.  A.  ;  25  Ch.  D.  629  ;  Oceanic 
Steam  Navigation  v.  Sutherberry,  16  Ch.  D.  236,  C.  A. ;  Be  Bayner's  Trustees 
and  Oreenaway,  53  L.  T.  496  ;    Ecclesiastical  Gommrs  v.  Pinney,  [1900] 

2  Ch.  736,  C.  A.  (speculative  purchase  of  glebe  land  by  trustee  having  no 
funds  in  hand  available  for  immediate  payment) ;  (but  as  to  sales  by 
trustees  under  depreciatory  conditions,  see  now  Trustee  Act,  1893,  s.  14) ; 
or  performance  would  involve  the  breach  of  a  prior  agreement  with  a 
third  person  :  Willmott  v.  Barber,  15  Ch.  D.  96  ;  Manchester  Ship  Canal  Co. 
V.  Manchester  Bacecourse  Co.,  [1900]  2  Ch.  352 ;  [1901]  2  Ch.  37,  C.  A. ; 
or  it  is  doubtful  whether  the  c.  q.  t.  would  be  bound  :  Bede  v.  Oakes,  4  D.  J. 
&  S.  505  ;  though  the  conduct  of  the  other  party  to  the  agreement  may  be 
free  from  imputation :  Mortlock  v.  Buller,  10  Ves.  292 ;  Ord.  v.  Noel,  5 
Madd.  438  ; 

—  nor  a  contract  by  the  donee  of  a  limited  testamentary  power  of 
appointment  that  he  will  exercise  it  in  a  particular  way  :  Palmer  v.  Locke, 
15  Ch.  D.  294,  301,  303,  C.  A. ; 

—  nor  a  contract  to  leave  by  will  entered  into  by  one  having  only  a 
testamentary  power  of  appointment :   Be  Parkin,  Hill  v.  Schwarz,  [1892] 

3  Ch.  510  ;  Cooper  v.  Martin,  3  Ch.  47,  58  ;  Beid  v.  Shergold,  10  Ves.  370, 
382 ;  and  see  Be  Lawley,  [1902]  2  Ch.  799,  [1903]  A.  C.  411,  sub  nam. 
Beyfus  v.  Lawley. 

Where  a  trustee,  being  beneficially  interested  in  a  share  in  the  trust  estate, 
entered  into  a  contract  for  sale  without  the  authority  of  his  co-trustees, 
specific  performance  as  to  the  share  in  which  he  was  beneficially  interested 
was  refused :  Naylor  v.  Goodall,  26  W.  R.  162  ;  47  L.  J.  Ch.  53  ;  37  L.  T. 
422  ;  but  interrogatories  for  the  mere  purpose  of  establishing  a  defence  on 
the  ground  of  breach  of  trust  were  struck  out :  Mansfield  v.  Childerhouse, 

4  Ch.  D.  82. 

The  mere  fact  of  a  vendor  having  notice  of  a  sub-purchase  was  held 
insuflicient  to  constitute  him  a  trustee  for  the  sub-purchase,  and  thus  to 
prevent  him  conveying  as  the  .original  purchaser  appointed :  Crabtree  v. 
Poole,  12  Eq.  13  ;  and  see  Shaw  v.  Foster,  L.  R.  5  H.  L.  321 ;  London  and 
County  Bank  v.  Batcliffe,  6  App.  Cas.  722  ;  Olyn,  Mills  &  Co.  v.  E.  &  W. 
India  Docks  Co.,  7  App.  Cas.  591. 

Where  a  medical  man  obtained  an  agreement  for  sale  from  a  patient  who 
was  in  feeble  health,  but  aware  of  what  he  was  doing,  specific  performance 
was  decreed  :  Holmes  v.  Howes,  20  W.  R.  310. 

Where  an  agreement  is  entered  into  by  an  agent  for  a  disclosed  principal,  Agents, 
the  principal  alone  can  sue  and  be  sued  :  Smith  v.  Clarke,  12  Ves.  484  ; 
where  the  principal  is  undisclosed,  he  may,  on  proving  the  agency,  enforce 
the  agreement  against  the  other  contracting  party,  and  against  the  agent 
if  he  set  up  any  independent  claim  :  Heard  v.  Pilley,  4  Ch.  548  ;  or  his 
assigns  :  Cave  v.  Mackenzie,  46  L.  J.  Ch.  564  ;  37  L.  T.  218.  But  where 
an  agent  for  an  undisclosed  principal  contracts  as  principal,  specific  per- 
formance will  be  decreed  against  him :  Saxon  v.  Blake,  29  Beav.  438  ; 
Corless  v.  Sparling,  I.  R.  8  Eq.  337,  n. ;  and  an  agent  having  no  other 
interest  in  the  agreement  than  a  commission  under  it,  cannot  sue  for 
specific  performance :   Olasbrook  v.  Bichardson,  23  W.  R.  51. 

And  as  to  rights  to  set-off  as  between  principal  or  agent  and  third  parties, 
V.  sup.  Vol.  II.  Chap.  XLIII.,  "  Account,"  pp.  1323,  1324. 

An  estate  agent  commissioned  to  advertise  and  find  a  purchaser  for  land 
has  no  authority  to  enter  into  an  open  (nor,  semble,  any)  contract  for  sale  : 
Hamer  v.  Sharp,  19  Eq.  108  ;  but  see  Bosenbavm  v.  Belson,  [1900]  2  Ch.  267, 
sup.  p.  2146  ;  and  upon  the  question  whether  an  agent  for  sale,  authorized 
in  general  terms,  has  authority  to  sell  his  principal's  share  in  a  partnership, 
with  a  restriction  binding  him  not  to  carry  on  a  specified  trade  within  a 
certain  di.?trict,  see  Hawksley  v.  Outram,  [1892]  3  Ch.,  C.  A.  359. 

Unauthorized  stipulations  in  a  contract  entered  into  by  an  agent  may  be 
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waived  by  the  other  party,  if  for  his  benefit :  Hawhsley  v.  Outram,  sup.  ; 
Form  1,  inf.  p.  2212. 

As  to  agreements  entered  into  by  agents  on  behalf  of  pubhcoos.,see  the 
Cos.  Consolidation  Act,  1908,  sect.  70  ;  Beer  v.  London  and  Paris  Hotel  Co., 
20  Eq.  412  ;  and  as  to  what  amounts  to  sufficient  adoption  by  a  co.  of  a 
contract  entered  into  by  an  agent  before  the  co.  was  in  existence,  see  lie 
Empress  Engineering  Co.,  16  Ch.  D.  125,  C.  A.  ;  Be  Northumberland  Avenue 
Hotel  Co.,  33  Ch.  D.  16,  C.  A. ;  Bagot  Pneumatic  Tyre  Co.  v.  Clipper  Pneu- 
matic Tyre  Co.,  [1902]  1  Ch.  146,  C.  A. ;  Buckley,  671. 

Specific  performance  will  not  be  decreed  against  a  co.  regulated  by  the 
Cos.  Clauses  Act  of  an  agreement  not  signed  in  accordance  with  the  Act : 
Leominster  Canal  Co.  v.  Shrewsbury  tb  Hereford  By.  Co.,  2  K.  &  J.  654  ; 
unless  there  lias  been  part  performance :  Wilson  v.  West  Hartlepool  Co., 
2  D.  J.  &  S.  475 ;  and  as  to  contracts  binding  on  cos.  generally,  v.  sup. 
pp.  701,  702. 

An  agreement  by  directors  in  breach  of  the  fiduciary  relation  existing 
between  them  and  the  shareholders  will  not  be  enforced  at  the  instance  of 
parties  cognizant  of  the  breach :  Shrewsbury  dh  B.  Co.  r.  L.  &  N.  W.  By. 
Co.,  4  D.  M.  &  G.  115,  120 ;  and  see  Harris  v.  North  Devon  By.  Co.,  20 
Beav.  384 ;  and  a  director  cannot  enforce  an  agreement  with  his  co.  for 
his  own  benefit  or  that  of  his  firm  :  Flanagan  v.  G.  W.  By.  Co.,  7  Eq.  116. 
But  where  the  directors  and  secretary  of  a  co.  signed  an  agreement  for  a 
lease  as  trustees  for  a  co.,  and  the  co.  disclaimed  all  interest,  specific  per- 
formance was  decreed  against  the  directors  and  secretary  personally : 
Kay  Y.  Johnson,  2  H.  &  M.  118  ;  and  where  directors  had  contracted  not 
to  oppose  the  re-election  of  one  of  their  number  they  were  enjoined  from 
doing  so  :   Greenwell  v.  Porter,  [1902]  1  Ch.  530. 

Specific  performance  cannot  be  decreed  against  the  trustee  in  bankruptcy 
of  the  purchaser  :  HoUoway  v.  Yorke,  25  W.  R.  627  ;  secus,  of  the  vendor, 
and  he  must  perform  a  contract  as  to  leaseholds  if  he  does  not  disclaim  the 
lease :  Pearce  v.  Bastable's  Trustee,  [1901]  2  Ch.  122  ;  Be  BastaUe,  [1901] 
2  K.  B.  518,  C.  A.. 

(b.)  Capacity  of  the  parties  to  perform  the  agreement : — 
Specific  performance  will  not  be  decreed  of  an  agreement  which  it  is 
Impossibility,  impossible  for  the  Deft  to  perform :    per  Lord  Hardwicke,  in  -Green  v. 
Smith,  1  Atk.  573. 

So  specific  performance  was  refused  of  an  agreement  for  a  lease  where  the 
Deft  could  only  obtain  the  land  comprised  in  it  by  litigation :  Acraman  v. 
Price,  18  W.  B.  540 ;  S.  C,  19  W.  R.  364 ;  24  L.  T.  487  ;  or  where  an 
essential  part  of  the  agreement  was  that  buildings  should  be  erected  in 
an  impossible  time :  Female,  tSeC.  Asylum  v.  Waterlow,  16  W.  R.  1102  ; 
of  an  agreement  to  erect  a  particular  kind  of  building,  to  be  approved  by 
persons  who  had  not  given  such  approval :  see  Be  Northumberland  Avenue 
Hotel  Co.,  Fox  and  Braithwaite's  Claim,  56  L.  T.  833  ;  of  an  agreement  for 
the  purchase  of  shares  where  the  concurrence  of  necessary  parties  could 
not  be  obtained  :  Bermingham  v.  Sheridan,  33  Beav.  660  ;  of  an  agreement 
for  a  lease  by  a  mortgagee  where  the  concurrence  of  the  mortgagor  could 
not  be  obtained :  Franklinski  v.  Ball,  33  Beav.  560. 

Where  by  the  fault  of  neither  party  performance  of  the  contract  has 

become  impossible  the  parties  are  excused  from  the  further  performance  of 

the  contract :  Krell  v.  Henry,  [1903]  2  K.  B.  740  ;  Civil  Service  Co-operative 

Society  v.  General  Steam  Navigation  Co.,  [1903]  2  K.  B.  756. 

Incumbrance        A  purchaser  is  entitled  to  specific  performance  as  against  an  equitable 

after  contract,  incumbrance  created  subsequently  to  the  contract  of  sale,  and  whether 

with  or  without  notice  of  it  to  the  incumbrancer :   Flinn  v.  Fountain,  58 

L.  J.  Ch.  389;  60  L.  T.  484  ;  37  W.  R.  443. 

Where  licence      An  agreement  for  an  assignment  of  a  lease  or  an  underlease,  where  the 

or  consent        licence  of  the  superior  landlord  is  necessary,  and  cannot  be  obtained, 

ncce.saary.        caimot  be  specifically  enforced :    Lehmann  v.  McArfhur,  3  Ch.  496 ;   Be 

Marshall  and  Salt,  [1900]   2   Ch.   202 ;    but   (unless  the  agreement  is 
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conditional  on  the  licence  being  obtained)  in  such  cases  an  inquiry  as  to 
damages  will  be  directed  under  the  Chancery  Amendment  Act,  1858  (21  &  22 
v.  c.  27) :  Hilton  v.  Tipper,  16  W.  B.  888  ;  18  L.  T.  G26  ;  and  if  the 
vendor  does  not  do  his  duty  in  endeavouring  to  obtain  the  licence 
the  purchaser  (notwithstanding  Bain  v.  Fothergill,  inf.)  may  be  held 
entitled  to  damages  for  loss  of  the  bargain :  Day  v.  Singleton,  [1899]  2  Ch. 
320,  C.  A.  ;  but  c/.  Pease  v.  Coitrlncy,  [1904]  2  Ch.  503.  As  to  the  measure 
of  damages  at  common  law  in  such  a  case  being  limited  to  the  intended 
purchaser's  or  under-lessee's  expenses,  unless  the  action  is  grounded  on 
deceit  or  such  breach  of  duty  as  in  Day  v.  Singleton,  svp.,  see  Bain  v. 
Fothergill,  L.  R.  7  H.  L.  158  ;  RocJc  Portland  Cement  Co.  v.  Wilson,  52  L.  J. 
Ch.  214  ;  31  W.  R.  193  ;  Re  Hargreaves  and  Thompson's  Contract,  32  Ch. 
D.  454,  C.  A.  ;  Morgan  v.  Russell  <Sb  Sons,  [1909]  1  K.  B.  357  ;  and  that 
the  principle  of  Bain  v.  Fothergill  applies  to  a  contract  to  grant  a  right  of 
way  and  make  roads  and  sewers,  see  Rowe  v.  School  Board  for  London, 
36  Ch.  T>.  619  ;  secus,  in  case  of  sale  wth  vacant  possession,  which  on  the 
day  for  completion  the  vendors  failed  to  give  :  Royal  Bristol  Bldg.  Soc.  v. 
Bomash,  35  Ch.  D.  390  ;  and  sec  Malone  v.  Henslaw,  29  L.  R.  Ir.  352  ;  and 
V.  inf.  p.  2157. 

A  covenant  against  demising  leasehold  premises  is  not  to  be  extended 
to  assigning  :  Re  Doyle  and  CHara,  [1899]  1 1.  R.  113,  C.  A.,  distinguishing 
Greenaimy  v.  Adams,  12  Ves.  395.  And  a  lessee  of  a  fishery  who  had  cove- 
nanted not  to  underlet,  assign,  transfer,  or  set  over  the  premises  was  not 
precluded  from  granting  a  hcence  to  another  person  (limited  to  two  rods) 
to  fish  in  the  river  during  the  residue  of  the  term  of  the  lease :  Grove  v. 
Portal,  [1902]  1  Ch.  727. 

5.  Conduct  of  the  Parties  in  respect  of  the  Agreement : 

"  Waiver  or  abandonment  of  a  contract  is,  according  to  the  law  of  the  Waii^er. 
Court,  a  contract  of  itself  "  :   Moore  v.  Crofton,  3  Jo.  &  L.  438,  445  ;   of 
which  there  must  be  as  clear  evidence  as  of  the  existence  of  the  agreement 
waived :  Carolan  v.  Brahazon,  3  Jo.  &  L.  200. 

And  therefore  waiver  is  not  a  defence  if  the  Pit  has  directly  or  by  implica- 
tion refused  his  assent  to  it,  as  by  bringing  an  action  at  law :  Whittaker  v. 
Fox,  14  W.  R.  192  ;  13  L.  T.  588  ;  or  by  proceedings  in  an  action  :  Harrison 
V.  Brown,  lb. 

The  right  of  enforcing  an  agreement  in  specie  may  be  prevented  from  Condition 
arising  by  non-observance  on  the  part  of  the  Pit  of  a  condition  precedent :  precedent. 
Finch  V.  Underwood,  2  Ch.  D.  310,  C.  A.  ;  Douglas  v.  Sidmouth,  &ic.  Ry.  Co., 
14  W.  R.  361  ;  Plumley  v.  Horrell,  20  L.  T.  473  ;  Hudson  v.  Buck,  26  W.  R. 
190  ;  and  see  Jestrni  v.  Key,  6  Ch.  610  ;  Bastin  v.  Bid'well,  18  Ch.  D.  238  ; 
Williams  v.  Brisco,  22  Ch.  D.  441,  C.  A. ; 

— or  may  be  lost  by  laches.  A  Pit  cannot  call  upon  Equity  for  its  assist-  Laches, 
ance  "  unless  he  has  shown  himself  ready,  desirous,  prompt,  and  eager  "  : 
Milward  v.  E.  Thanet,  5  Ves.  720,  n.  ;  and  therefore  a  delay  of  five  years 
was  fatal :  Mills  v.  Haywood,  6  Ch.  D.  196,  C.  A.  ;  and  see  Gaskin  v. 
Balls,  13  Ch.  D.  324,  C.  A.  ;  semhle,  three  years :  Fads  v.  Williams,  4 
D.  M.  &  G.  674  ;  Sayers  v.  Collyer,  28  Ch.  D.  103,  C.  A.  (breach  of  restrictive 
covenant)  ;  ten  years  after  contract  and  payment  of  deposit  for  purchase 
of  a  reversion  which  fell  in  after  nine  years:  Lein/  v.  Stogden,  [1S'.)9]  1 
Ch.  5,  C.  A.  ;  S.  C,  [1898]  1  Ch.  478  ;  eighteen  months :  Smithcomh  v. 
Bp.  of  Exeter,  9  Ha.  213  ;  seventeen  months :  Stuart  v.  L.  &  N.  W.  Ry. 
Co.,  1  D.  M.  &  G.  721  ;  sixteen  months  :  Rich  v.  Gale,  24  L.  T.  745  ;  twelve 
months:  IFaisojiv.  iJeiW,  1  R.  &M.  236  ;  forty-seven  weeks  :  Gee-v.  Pearse, 
2  D.  G.  &  S.  325  ;  secus,  seven  months  :  Colby  v.  Gadsden,  34  Beav.  416. 

As  to  the  amount  of  laches  and  acquiescence  which  will  be  a  bar  to  the 
enforcement  of  restrictive  covenants  in  the  nature  of  a  building  scheme, 
see  Knight  v.  Simmonds,  [1896]  2  Ch.  294,  C.  A. ;  [1896]  1  Ch.  653  ;  Sayers 
v.  Collyer,  28  Ch.  D.  103,  C.  A.  ;  Craig  v.  Greer,  [1899]  1  I.  R.  258,  C.  A.  ; 
Osborne  v.  Bradley,  [1903]  2  Ch.  446. 
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in  expen- 
diture. 


Where  the  subject-matter  of  the  agreement  is  of  a  fluctuating  or  specu- 
lative character,  delay  is  very  material,  and  therefore  specific  performance 
was  refused  of  an  agreement  for  the  sale  of  coal  after  eleven  months'  delay : 
Pollard  V.  Clayton,  1 K.  &  J.  462 ;  for  the  sale  of  a  coUiery  after  five  months : 
HuxhamY.LleweUyn,2l'W.'R.510;  28L.T.577;  three  months:  Olasbrooh 
V.  Richardson,  23  W.  R.  51. 

Delay  is  excused  where  the  Pit  is  in  possession  under  the  agreement : 
Mills  V.  Haywood,  6  Ch.  D.  196 ;  Sharp  v.  Milligan,  22  Beav.  606  ;  Shep- 
heard  v.  Walker,  20  Eq.  659  ;  44  L.  J.  Ch.  648. 

Where  time  is  of  the  essence  of  the  agreement  it  must  be  strictly  observed. 
Usually  it  is  not  of  the  essence,  but  it  may  be  made  so — 

—by  stipulation,  express :  Tilley  v.  Thomas,  3  Ch.  61,  67  ;  per  Turner, 
L.  J.,  in  Roberts  v.  Berry,  3  D.  M.  &  G.  284,  291 ;  as  where  the  agreement 
is  to  be  void  if  the  time  specified  is  not  observed :  Barclay  v.  Messenger,  22 
W.  R.  522  ;  30  L.  T.  351 ;  43  L.  J.  Ch.  449  ;  Hudson  v.  Temple,  29  Beav. 
536 ;  or  implied,  as  where  its  observance  is  a  condition  precedent  of  the 
obligation :  Darnley  v.  L.  C.  &  D.  Ry.  Co.,  L.  R.  2  H.  L.  43  ;  Weston  v. 
Collins,  13  W.  R.  510 ;  Lord  Ranelagh  v.  Melton,  2  Dr.  &  Sm.  258  ; 

— by  the  nature  of  the  subject-matter,  as  mines :  Macbryde  v.  Weekes, 
22  Beav.  533  ;  Parker  v.  Frith,  1  S.  &  S.  199,  n.  ;  water  rights  for  factory  : 
Wright  v.  Howard,  1  S.  &  S.  190  ;  public-house  sold  as  a  going  concern : 
Cowley  V.  Oale,  7  Ch.  12 ;  Day  v.  Imkhe,  5  Eq.  336  ;  Coslake  v.  Till,  1  Russ. 
376  ;  Seaton  v.  Mapp,  2  Col.  556  (vendor's  prima  facie  duty  in  such  case 
being  confined  to  having  a  vaHd  and  effectual  hcence  indorsable  in  the 
usual  way  existing  at  date  of  completion  :  Tadcaster  Brewery  Co.  v.  Wilson, 
[1897]  1  Ch.  705) ;  pasture  lands  to  be  stocked  before  end  of  May :  Dyas 
V.  Rooney,  27  L.  R.  Ir.  4  ;  25  lb.  342  ;  and  see  Claydon  v.  Oreen,  L.  R.  3 
C.  P.  511 ;  reversionary  interests  :  Newman  v.  Rogers,  4  Bro.  C.  C.  391 ; 
Hipwell  v.  Knight,  1  Y.  &  C.  Ex.  401,  416 ;  Patrick  v.  Milner,  2  C.  P.  D. 
342,  348  ;  foreign  stock  of  varying  value  :  Doloret  v.  Rothschild,  1  S.  &  S. 
590  ;  or  semble,  an  annuity  :   Withy  v.  Cottle,  T.  &  R.  78. 

—by  surrounding  circumstances,  as  in  the  case  of  a  purchase  with  a 
view  to  immediate  residence  :  Tilley  v.  Thomas,  3  Ch.  61 ;  or  of  a  sale  of 
a  patent  in  order  to  obtain  foreign  patents  with  the  proceeds  :  Payne  v. 
Banner,  15  L.  J.  Ch.  227 ;  7  Jur.  1061  ;  but  not  necessarily  in  the  case 
of  a  contract  for  building  purposes  :  Wells  v.  Maxwell  (No.  1),  32  Beav.  408  ; 
— by  notice  after  default  or  unreasonable  delay,  specifying  a  reasonable 
time  for  completion  :  Parkin  v.  Thorold,  16  Beav.  59  ;  S.  O.,  2  Sim.  N.  S.  1 ; 
Noit  V.  Riccard,  22  Beav.  307  ;  Stewart  v.  Smith,  6  Ha.  222,  n. ;  Hatten  v. 
Russell,  38  Ch.  D.  334  ;  Oreen  v.  Sevin,  13  Ch.  D.  589  ;  Compton  v.  Bagley, 
[1892]  1  Ch.  313  ;  and  as  to  what  is  reasonable  time,  see  Taylor  v.  Brown, 
2  Beav.  180 ;  Wells  v.  Maxwell,  32  Beav.  408  ;  M'Murray  v.  Spicer,  5  Eq. 
527  ;  Dart,  V.  &  P.  500 ;  Oreen  v.  Sevin,  13  Ch.  D.  589  ;  Compton  v.  Bagley, 
[1892]  1  Ch.  313  ;  Pry,  535  ;  and  that  the  question  of  reasonableness 
must  be  judged  of  as  at  the  date  when  the  notice  is  given,  see  Crawford  v. 
Toogood,  13  Ch.  D.  153  ;  and  as  to  the  distinction  where  the  delay  is  in 
consequence  of  a  defect  of  title,  and  where  only  in  consequence  of  defect  of 
conveyance,  see  Hatten  v.  Russell,  sup. 

Where  time  would  otherwise  be  of  the  essence,  a  condition  contemplating 
delay  will  prevent  its  being  so  :  Webb  v.  Hughes,  10  Eq.  281  ;  Patrick  v. 
Milner,  2  C.  P.  D.  342. 

The  benefit  of  time  being  of  the  essence  may  be  waived  by  continuing 
negotiations  :  Webb  v.  Hughes,  10  Eq.  281  ;  secus,  if  done  in  ignorance 
of  defects  of  title  ;  and  extending  the  time  is  only  a  waiver  pro  tanto  : 
Dyas  V.  Rooney,  27  L.  R.  Ir.  4 ;  25  lb.  342  ;  Barclay  v.  Messenger,  22  W.  R. 
522. 

Acquiescence  arises  by  permitting  a  person  to  expend  money  upon 
property  on  the  faith  of  an  agreement  for  or  in  the  beUef  or  expectation 
that  he  has,  or  will  have,  some  interest  in  it ;  and  the  person  so  permitting 
the  expenditure   will  be  compelled  to  give  effect  to  the  agreement  or 
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expectation,  or  will  not  be  permitted  to  claim  in  opposition  to  the  supposed 
title  :  Bamsden  v.  Dyson,  L.  R.  1  H.  L.  171  ;  Powellv.  Thomas, 6Ka..  300  ; 
Williams  v.  E.  of  Jersey,  Or.  &  Ph.  91  ;  Gregory  v.  Mighell,  18  Ves.  328 ; 
Clavering's  Case,  5  Ves.  690 ;  Willmoit  v.  Barber,  15  Ch.  D.  96  ;  and  see 
Lamare  v.  Dixon,  L.  R.  6  H.  L.  422  ;  Gaskin  v.  Bails,  13  Ch.  D.  324,  C.  A. ; 
Civil  Service  Musical  Instrument  Assoc,  v.  Whiteman,  80  L.  T.  685 ;  68 
L.  J.  Ch.  484 ;  secus,  where  the  expenditure  is  made  with  full  knowledge 
of  the  rights  of  all  parties  :  Rennie  v.  Young,  2  D.  &  J.  136. 

On  the  question  how  far  the  supposed  right  must  be  such  that  Equity 
would  interfere  if  it  were  founded  on  an  agreement  in  writing,  see  Bamsden 
V.  Dyson,  h.  R.  1  H.  L.  171 ;  Bankart  v.  Tennant,  10  Eq.  141. 

PARTIAL   SPECIFIC  PBBPOKMANCE. 

Where  contemporaneous  agreements  or  parts  of  one  agreement  are  held 
to  be  separable  and  not  to  constitute  a  single  arrangement,  specific  per- 
formance may  be  decreed  of  one  of  them,  although  the  remainder  may  be 
incapable  of  being  enforced,  or  may  not  have  been  performed  by  the  Pit : 
Odessa  Tramways  Go.  v.  Mendel,  8  Ch.  D.  235 ;  Wilkinson  v.  Clements, 
8  Ch.  96  ;  Lowther  v.  Heaver,  41  Ch.  D.  248,  C.  A. ;  Baines  v.  Geary,  35 
Ch.  D.  154 ;  and  see  the  cases  as  to  enforcing  covenants  in  restriction  of 
trade,  sup.  Vol.  I.  p.  528  ;  secus,  if  not  separable  :  Baker  v.  Hedgcock, 
39  Ch.  D.  520  ;  Byan  v.  Mutual  Westminster  Chambers  Assoc,  [1893]  1 
Ch.  116. 

Although  an  unimportant  part  of  an  agreement  cannot  be  enforced, 
specific  performance  of  the  remainder  may  nevertheless  be  decreed  :  Bichard- 
son  V.  Smith,  5  Ch.  648  ;  Jackson  v.  J.,  1  Sm.  &  G.  184 ;  Middleton  v. 
Greenwood,  3  N.  R.  150,  694 ;  2  D.  J.  &  S.  142. 

Where  the  intending  lessor  of  the  whole  was  in  fact  entitled  only  to  a 
moiety  of  the  fee  simple,  the  intending  lessee  was  held  entitled  to  a  lease  of 
the  moiety  at  a  moiety  of  the  rent :  Burrow  v.  Scammell,  19  Ch.  D.  176. 

Where  the  vendor  purported  to  sell  land  and  the  mines  and  minerals 
under  it  when  in  fact  he  held  no  title  to  the  mines  and  minerals,  the  purchaser 
was  held  entitled  to  a  conveyance  of  the  land  excepting  the  mines  and 
minerals  at  a  reduced  price  by  way  of  compensation  :  Be  Jackson  and 
Haden,  [1906J  1  Ch.  412,  C.  A. 

Specific  performance  will  be  decreed  of  an  agreement  for  a  lease  of  an 
undivided  moiety  of  mineral  property  :  Hexter  v.  Pearce,  [1900]  1  Ch.  341. 

DAMAGES. 

By  the  Chancery  Amendment  Act,  1858  (21  &  22  V.  c.  27),  s.  2,  damages 
might  be  awarded  either  in  addition  to  or  in  substitution  for  specific  per- 
formance. 

The  Act  has  been  repealed  by  46  &  47  V.  c.  49,  but  the  repeal  has  not 
affected  the  jurisdiction  :  Sayers  v.  Collyer,  28  Ch.  D.  103,  C.  A. :  Chapman 
v.  Auckland  Union,  23  Q.  B.  D.  299,  300,  C.  A.  ;  sup.  p.  518  ;  and  see 
White  v.  Boby,  26  W.  R.  137  ;   37  L.  T.  652. 

And  under  the  Jud.  Acts,  the  Court  has  a  much  wider  power  to  grant 
damages  than  it  had  under  21  &  22  V.  c.  27  :  Elmore  v.  Pirrie,  57  L.  T.  333  ; 
1887,  W.  K.  167. 

Wliere  the  right  to  relief  is  established,  but  specific  performance  would 
not  meet  the  justice  of  the  case,  damages  may  be  awarded  :  Wilson  v. 
Northampton,  ibc.  Co.,  9  Ch.  279  ;  and  see  Bowman  v.  Hyland,  8  Cli.  D. 
588  ;  Day  v.  Singleton,  [1899]  2  Ch.  320,  C.  A.,  where  damages  were  given 
-  to  a  purchaser  for  loss  of  bargain  by  omission  of  the  vendor  to  procure  a 
licence  to  assign  ;  but  cf.  Pease  v.  Courtney,  [1904]  2  Ch.  503. 

Where,  since  21  &  22  V.  c.  27,  an  agreement  is  made  conditional  on  the 
performance  by  the  Deft  of  terms  which  the  Court  cannot  enforce,  the  Pit 
may,  on  waiving  the  condition,  obtain  specific  performance  of  the  remainder 
of  the  agreement,  with  damages  in  respect  of  the  omitted  terms  :  Soames 
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V.  Edge,  Joh.  669 ;  Mayor,  <Sic.  of  London  v.  Southgate,  17  W.  R.  197  ;  30 
L.  J.  Ch.  141  ;   20  L.  T.  107  ;  and  see  Norris  v.  Jackson,  IJ.  &  H.  319. 

Where  no  title  to  any  relief  in  Equity  is  established  by  the  Pit,  damages 
will  not  be  granted  :  Ferguson  v.  Wilson,  2  Ch.  77  ;  Lewers  v.  E.  of  Shaftes- 
bury, 2  Eq.  270  ;  Wood  v.  Sikoch,  32  W.  R.  845  ;  56  L.  T.  251  ;  Bellamy  v. 
Debenham,  [1891]  1  Ch.  412,  C.  A.  ;  e.g.,  where  the  subject-matter  of  the 
contract  has  come  to  an  end  :  Re  Norlhurriberland  Avenue  Hotel  Go.,  33 
Ch.  D.  16,  C.  A.  ;  or  lapse  of  time  has  rendered  specific  performance  im- 
possible :  Lavery  v.  Pursdl,  39  Ch.  D.  508  ;  and  in  such  a  case  the  equitable 
doctrine  of  part  performance  will  not  avail  the  party  claiming  damages  : 

And  when  the  Pit  by  his  own  act,  after  action  brought,  has  rendered 
specific  performance  impossible,  he  cannot  have  damages,  though  claimed 
in  the  alternative  :  Hipgrave  v.  Case,  28  Ch.  D.  356,  C.  A.  ;  but  quaere, 
whether  he  might  not  be  allowed  to  amend  at  the  hearing  :  S.  O. 

Where  property  was  sold  with  vacant  possession,  which  on  the  day  for 
completion  the  vendors  failed  to  give,  the  purchaser  was  held  entitled  to 
damages  by  way  of  compensation  for  consequent  loss  of  a  tenant,  to  the 
amount  of  the  rent  lost,  and  also  for  deterioration  by  non-repair :  Royal 
Bristol  Bldg.  Soc.  v.  Bomash,  35  Ch.  D.  390 ;  and  as  to  the  measure  of 
damages  for  breach  of  contract  to  build  a  wall,  see  Wigsell  v.  School  for 
Indigent  Blind,  8  Q.  B.  D.  357.  And  where  delay  in  completion  was 
caused  by  the  vendor  not  having  used  reasonable  diligence  to  carry  out 
his  contract  damages  were  awarded  for  the  delay :  Jones  v.  Gardiner, 
[1902]  1  Ch.  191. 

Damages  may  be  given  for  breach  of  an  agreement  by  A.  with  B.  that  A. 
will  enter  into  an  agreement  with  B.'s  landlord  for  a  lease  on  terms  to  be 
approved  by  the  latter  :  FosUr  v.  Wheeler,  38  Ch.  D.  130,  C.  A. 

Since  the  Jud.  Acts  damages  will  be  awarded  in  cases  (e.g.,  of  mistake) 
where,  under  the  old  practice,  the  bill  would  be  dismissed  without  prejudice 
to  an  action  at  law  :  TampUn  v.  James,  15  Ch.  D.  215. 

An  action  for  damages  will  lie  against  a  vendor  who  offers  property  for 
sale  on  specified  conditions  by  a  person  who,  having  accepted  the  offer,  is 
injured  by  the  failure  of  the  vendor  to  comply  with  the  conditions  ;  but 
a  person  who  tendered  a  cheque  in  lieu  of  cash,  in  payment  of  the  deposit, 
cannot  maintain  such  an  action  :   Johnston  v.  Boyes,  [1899]  2  Ch.  73. 

An  action  for  damages  will  lie  for  breach  of  a  covenant  not  to  revoke  a 
.will  appointing  a  sum  of  money  to  the  testator's  mortgagee  :  Robinson  v. 
Ommaney,  23  Ch.  D.  285,  C.  A. 

Where  damages  were  not  given  by  the  decree,  an  order  upon  motion  to 
assess  the  damages  was  refused  :  Mayor,  dsc.  ofHythe  v.  East,  1  Eq.  620. 

As  to  the  former  jurisdiction  in  equity  to  award  damages  independently 
of  the  Act  (21  &  22  V.  c.  27),  see  Todd  v.  Gee,  17  Ves.  273  ;  Prothero  v. 
Phelps,  7  D.  M.  &  G.  722  ;  and  that  the  Act  did  not  give  any  new  right  to 
damages,  see  Rock  Portland  Cement  Co.  v.  Wilson,  52  L.  J.  Ch.  214 ;  31 
W.  R.  193 ;  48  L.  T.  380. 


Section  II. — Agreements  for  the  Sale  of  Land. 

(l.)   REFERENCE    OF   TITLE. 

1.  Inquiry  as  to  Title. 

Order  that  the  following  inquiries  be  made,  that  is  to  say : — ■ 
1.  An  inquiry  whether  a  good  title  can  be  made  to  the  estates  com- 
prised in  the  agreement  in  the  pleadings  mentioned ;  And  in  case 
it  shall  appear  that  a  good  title  can  be  made  to  the  said  estates. 
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2.  An  inquiry  when  it  was  first  shown  that  such  good  title  could  be 
made. — Adjourn  &c. — Mattheivs  v.  Swallow,  M.  R.,  8  Feb.  1853, 
B.  382  ;  Harding  v.  Beckford,  V.-C,  11  Nov.  1824,  A.  696  :  Parr  v. 
Lovegrove,  4  Drew.  170. 

For  form  of  application  for  the  inquiry,  see  D.  C.  F.  766. 

In  an  action  by  a  purchaser,  if  the  purchaser  has  accepted  or  by  the 
judgment  accepted  the  title  the  usual  consequential  directions  can  be 
added,  but  otherwise  the  judgment  must  be  limited  to  the  declaration  and 
inquiries  with  liberty  to  apply,  see  Hudson  v.  Mitchell,  Kekewich,  J., 
13  March,  1900,  Lavie  Eegr.  Fo.  173. 

2.  Inquiry  as  to  good  Holding  Title. 

Order  that  the  following  inquiry  be  made,  that  is  to  say  : — 1. 
An  inquiry  whether  a  good  holding  title  can  be  made  to  the  estate 
comprised  in  the  agreement  dated  &c.  ;  and  in  case  it  shall  appear 
that  a  good  title  can  be  made  thereto,  when  it  was  first  shown  that 
a  good  title  could  be  made ;  Pit  to  pay  Deft's  costs  up  to  hearing. 
— Liberty  to  apply  as  to  subsequent  costs  of  action  and  of  inquiry, 
and  as  to  a  conveyance. — Smith  v.  Robinson,  Fry,  J.,  3  Nov.  1879, 
B.  2144  ;  S.  C,  13  Ch.  D.  148. 

3.  Inquiry  where  Title  accented  subject  to  Requisitions. 

Declare  that  the  Deft  is  bound  to  accept  the  title  of  the  Pit  to 
the  estate  mentioned  in  the  agreement  of  the  —  of  —  in  the  pleadings 
mentioned,  subject  to  the  requisitions  of  the  said  Deft  upon  the 
said  title  mentioned  in  the  exhibit  marked  B,  and  dated  &c.  ;  And 
Declare  that  the  Pit  is  entitled  to  a  specific  performance  of  the  said 
agreement  (subject  to  deduction  of  a  sum  for  compensation),  provided 
that  the  Pit  can  make  a  good  title  to  the  said  estate,  so  far  as  respects 
the  matter  of  the  said  requisitions;  And  order  that  &(;.  :  1.  An 
inquiry  whether  a  good  title  can  be  made  to  the  estate  comprised  in 
the  said  agreement,  having  regard  to  the  said  requisitions  only ;  And 
in  case  it  shall  appear  that  a  good  title  can  be  made  to  the  said 
estate,  having  regard  as  aforesaid  ;  2.  An  inquiry  when  it  was  first 
shown  that  such  good  title  could  be  made. — Adjourn  &c. — Saul  v. 
Bolton,  L.  JJ.,  5  Aug.  1852,  B.  1233. 

For  further  order  in  S.  C,  see  Form  11,  p.  2176. 

For  inquiry  in  Kke  decree  whether  a  good  title  can  be  made,  &c.,  having 
regard  to  declarations  relating  to  the  title,  see  M'Mttrray  v.  Spicer,  V.-C.  M., 
17  Jan.  1868,  A.  315  ;  5  Eq.  527. 

For  decree,  where  a  condition  limiting  the  title,  and  founded  on  an 
erroneous  statement  of  fact,  was  held  not  binding  on  the  purchaser,  and  the 
vendor  decHned  an  open  reference  as  to  title,  dismissing  his  suit  with  costs, 
see  Harnett  v.  Balcer,  V.-C.  M.,  19  April,  1876,  A.  732  ;  20  Eq.  58. 

4.  Inquiry  as  to  Damages  for  Failure  to  maJce  a  good  Title,  or  in 
the  alternative  for  Non-Performance. 

Declare  Pit  entitled  to  specific  performance  of  the  agreement 
dated    &c.,    and    that    such    agreement  ought   to    be  specifically 
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performed,  and  adjudge  the  same  accordingly ;  And  order  that  the 
following  inquiries  be  made,  that  is  to  say  :  1.  An  inquiry  whether 
a  good  title  can  be  made  to  the  estates  comprised  in  the  said 
agreement ;  and  in  case  it  shall  appear  that  a  good  title  can  be  made 
to  the  said  estates  ;  2.  An  inquiry  when  it  was  first  shown  that  such 
good  title  could  be  made,  and  what  damages  have  been  sustained 
by  the  Pit  by  reason  of  the  Deft  not  having  performed  the  said 
agreement  according  to  the  terms  thereof,  and  the  amount  of  such 
damages  is  to  be  certified  ;  And  it  is  ordered  that  the  Deft  do  within 
—  days  from  the  date  of  the  Master's  certificate,  pay  to  the  Pit  A. 
what  shall  be  certified  to  be  due  to  him  in  respect  of  such  damages  ; 
but  if  it  shall  appear  that  the  Deft  is  unable  to  make  a  good  title  to  the 
said  estates.  It  is  ordered  that  the  following  further  inquiry  be  made, 
that  is   to   say :    3.  An   inquiry  what    sum   of   money    ought   to 
be  allowed  and  paid  by  the  Deft  to  the  Pit  (by  way  of  damages) 
for  his  non-performance  of  such  agreement,  and  the  amount  of  such 
sum  is  to  be  certified  ;   And  it  is  ordered  that  the  Deft  do  within  — 
days  from  the  date  of  the  Master's  certificate,  pay  to  the  Pit  what 
shall  be  certified  to  be  due  to  him  in  respect  of  such  damages. — Costs. 
— Liberty  to  apply. — Buitenshaw  v.   Williams,  Kekewich,  J.,  9th 
April,  1892,  A.  595. 

5.  Inquiry  as  to  Delivery  of  Abstract,  and  Objections  and  Answers 

thereto. 

1.  Inquiry  as  to  title,  and  when  first  shown;  "2.  An  inquiry 
whether  the  Pit  ever,  and  when,  delivered  or  caused  to  be  delivered 
to  the  Defts  an  abstract  of  his  title,  and  whether  the  same  was  a 
perfect  abstract,  or  in  any  and  what  respects  deficient,  and  if  deficient, 
whether  the  same  was  afterwards,  and  when,  perfected ;  3.  An 
inquiry  whether  the  Defts  ever,  and  at  what  time  or  times,  delivered 
any  and  what  objections  to  the  Pit's  title,  or  made  any  and  what 
requisitions  upon  or  with  respect  to  the  same,  or  the  abstract  thereof, 
or  the  conveyance  or  assignment  of  the  property  in  question  agreed 
to  be  purchased  by  the  Defts  or  the  parties  to  such  conveyance  or 
assignment ;  4.  An  inquiry  whether  the  Pit  at  any  and  what  time 
or  times,  returned  any  and  what  answers  to  such  objections  and 
requisitions."— i?emwawt  v.  Holt,  V.-C.  E.,  4  Nov.  1847,  B.  33. 

For  inquiry  whether  a  good  title  could  be  made,  and  whether  it  appeared 
upon  the  abstract  that  a  good  title  could  be  made,  see  WrigJtt  v.  Bond,  11 
Vos.  39. 

For  inquiry  as  to  delivery  of  abstract,  and  whether  it  showed  a  satisfactory 
title,  and  when,  and  whether  the  Deft  himself,  or  any  person  acting  on  his 
behalf,  did,  with  or  without  his  privity  or  knowledge,  at  any  time,  and 
when,  inform  the  Pit,  or  any  and  what  person  acting  on  his  behalf,  that 
the  Deft,  or  his  solr  or  attorney,  or  any  and  which  of  them,  were  or  was 
satisfied  with  the  title,  and  whether  it  appeared  by  the  abstract  originally 
brought  in,  or  by  any  subsequent  abstract,  that  a  good  title  could  be  made, 
sec  Horniblow  v.  Shirley,  L.  C,  17  March,  1804,  A.  1041  (said  to  have  been 
penned  by  Lord  Eldon). 
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NOTES. 

By  the  Jud.  Act,  1873,  s.  34,  "  all  causes  and  matters  for  the  specific  Jurisdiction 
porformanoe  of  contracts  between  vendors  and  purchasers  of  real  estates,  Chancery 
including  contracts  for  leases,"  are  assigned  to  the  Chancery  Division  ;  so  J-'iviaion. 
that  suits  for  the  specific  performance  of  other  agreements  may  be  brought 
in  any  Division. 

where  a  counterclaim  for  specific  performance  of  an  agreement  for  a 
lease  was  set  up  to  an  action  to  recover  possession  of  land,  the  action  was 
transferred  to  the  Chancery  Division  :  Hillman  v.  Mayliew,  1  Ex.  D.  1.S2  ; 
and  an  action  by  purchasers  for  return  of  deposit,  in  which  the  vendor 
counterclaims  for  specific  performance,  should  be  transferred  to  the 
Chancery  Division,  where  there  is  proper  machinery  for  an  inquiry  into 
title :  London  Land  Go.  v.  Harris,  13  Q.  B.  D.  540 ;  and  v.  sup.  Vol.  I. 
p.  793. 

Where  the  purchase-money  docs  not  exceed  £500,  the  County  Court  of  County  Court, 
the  district  within  which  the  Delts  or  any  of  them  reside  has  jurisdiction  : 
County  Courts  Equitable  Jurisdiction  Act,  1865  (28  &•  29  V.  c.  99),  ».  1  ; 
County  Courts  Act,  1867  (30  &  31  V.  c.  142),  s.  9  ;   County  Courts  Act, 
1888  (51  &  52  V.  c.  43),  ss.  67,  74. 

PAETIES — ^PBOCEDUKE. 

Specific  performance  will  only  be  decreed  between  parties  to  the  agree- 
ment and  those  claiming  under  them  :  Tasktr  v.  Small,  3  My.  &  Cr.  63  ; 
Wood  V.  White,  4  My.  &  Cr.  470  ;  De  Hoghton  v.  Money,  2  Ch.  164  ;  Lumley 
V.  Timms,  21 W.  R.  494  ;  28  L.  T.  208  ;  and  see  Ecc.  Com.  v.  Pinney,  [1899] 
1  Ch.  99,  C.  A. ;  [1899]  2  Ch.  729  ;  [1900]  2  Ch.  736,  C.  A. ;  as  in  the  case 
of  a  purchaser  with  notice  of  a  prior  agreement :  Holmes  v.  Powell,  8  D.  M. 
&  G.  572  ;  Potter  v.  Saunders,  6  Ha.  1  ;  and  see  Fenwick  v.  Bulman,  9  Eq. 
165. 

Assignees  of  a  tenant  for  life  can  sue  for  specific  performance  of  a  contract 
by  a  local  board  to  take  part  of  the  land,  without  making  their  assignor  a 
party  :  Burr  v.  Wimbledon  Local  Board,  56  L.  T.  329  ;  35  W.  R.  404. 

Where  purchasers  enter  into  separate  covenants  with  each  of  the  vendors 
to  make  a  road  and  allow  vendors  to  use  same,  one  covenantee  cannot 
maintain  an  action  for  specific  performance  in  the  absence  of  the  others : 
Dix  V.  G.  W.  Ry.  Co.,  55  L.  J.  Ch.  797  ;  1886,  W.  N.  130  ;  54  L.  T.  830  ; 
34  W.  R.  712 ;  and  the  lord  of  a  manor  cannot  enforce  a  covenant  for 
value  to  surrender,  though  binding  between  the  surrenderor  and  surrenderee : 
Hall  V.  Bromley,  35  Ch.  D.  642,  C.  A. 

Auctioneers,  rightly  joined  as  Defts  in  the  first  instance,  could  not  claim 
to  be  dismissed  from  the  action  merely  upon  payment  of  the  deposit  into 
Court  and  of  costs  to  date  :  HeaiUij  v.  Neu-ion,  19  Ch.  D.  326,  C.  A. 

In  an  action  by  vendor  for  balance  of  purchase-money,  the  writ  cannot  be 
specially  indorsed  under  O.  Ill,  6,  in  the  absence  of  an  averment  that  the 
purchaser  has  accepted  the  title  :   1891,  W.  N.  38. 

On  motion  for  judgment  for  specific  performance  in  default  of  pleading, 
unless  a  copy  of  the  proposed  minutes  has  been  delivered,  the  notice  of 
motion  should  set  forth  the  precise  words  of  the  judgment  asked  for :  Dc 
Jongh  V.  Newman,  1887,  W.  N.  59 ;  56  L.  T.  180.  The  Court  will  not 
look  at  the  agreement,  but  give  judgment  according  to  the  pleadings 
alone :  Smith  v.  Buchan,  1888,  W.  N.  119  ;  36  W.  R.  361  ;  58  L.  T.  710. 

In  Holmes  v.  Shaw,  52  L.  T.  797,  verification  of  the  agreement  by  affidavit 
was  required  ;  but  see  contra,  De  Jongh  v.  Newman,  sup. 

FORM  OF  DECLAEATION  AS  TO  TITLE. 

The  usual  course,  where  the  title  is  not  established,  is  to  declare  by  the 
original  decree  the  right  to  specific  performance  in  case  a  good  title  can  be 
shown :  see  Mole  v.  Smith,  Jao.  495  ;  Burton  v.  Todd,  1  Sw.  258  ;  Pitt  v, 
Dama,  3  Russ.  182,  n, 
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Where  the  declaration  was  omitted,  the  decree  directed  the  inquiry  only, 
leaving  the  declaration  to  be  made  on  the  further  consideration  (or  further 
directions) :  Stevens  v.  Guppy,  3  Russ.  182  ;  Burroughs  v.  Oakley,  3  Sw.  178. 


At  ivhat 
of  proceed 
ings. 


Subject  of 
reference. 


Waiver, 


Varying 
certificate. 


INQUIRY   AS   TO   TITLE. 

This  might  formerly  be  obtained  on  motion  as  a  preliminary  inquiry 
under  Cons.  Ord.  20.  It  could  always  be  directed  on  motion  by  consent, 
and  after  answer  adversely,  if  the  title  was  the  only  question  in  dispute : 
see  Balmanno  v.  Lumley,  1  V.  &  B.  224  j  or  if  there  were  other  questions 
in  the  cause,  without  prejudice  to  such  questions :  Foxlowe  v.  Amcoats, 
3  Beav.  496  ;  secus,  Boyes  v.  Liddell,  1  Y.  &  C.  C.  133  ;  which  could  only 
be  raised  and  determined  at  the  hearing  :  Hood  v.  Oglander,  34  Beav.  513. 

Whether  the  Deft  in  a  vendor's  suit  could  obtain  an  order  on  such  a 
motion,  quoire  :  Reed  v.  Don  Pedro,  dkc.  Co.,  3  D.  J.  &  S.  593. 

By  0.  XXXIII,  2,  the  Court  or  a  Judge  may  at  any  stage  of  the  proceedings 
direct  any  necessary  inquiries  to  be  made,  notwithstanding  that  there  is 
some  special  or  further  relief  sought  for,  or  some  special  issue  to  be  tried, 
and  a  similar  order  may  be  obtained  under  O.  xxxii,  6  ;  and  after  such 
orders  a  final  judgment  may  be  made  at  the  hearing  without  reserving 
further  consideration  :   see  Turquand  v.  Wilson,  1  Ch.  D.  85. 

In  almost  every  case  it  is  the  duty  of  a  vendor  when  there  is  no  question 
at  issue  but  that  of  title  between  him  and  the  purchaser,  to  avail  himself  of 
the  opportunity  of  having  an  immediate  reference,  and  so  saving  the  multi- 
plication of  unnecessary  costs :  per  James,  L.  J.,  in  PhilUpson  v.  Gibbon, 
6  Ch.  438  ;  and  see  Hyde  v.  Dallaway,  4  Beav.  606. 

Everything  connected  with  the  title  may  be  made  the  subject  of  the 
reference  :  Bennett  v.  Bees,  1  Kee.  408  ;  Jennings  v.  Hopton,  1  Madd.  211  ; 
even  matters  of  fact  extraneous  to  the  abstract :  PhilUpson  v.  Gibbon,  6  Ch. 
428  ;   and  see  Be  Burroughes  tSs  Lynn,  5  Ch.  D.  603,  C.  A. 

"  Under  a  general  inquiry  as  to  title,  the  Court  will  not  enter  into  any 
question  whether  a  purchaser  before  suit  waived  any  objections.  In  such 
a  case  there  should  be  a  special  declaration  that  the  Deft  has  accepted 
the  title  subject  to  certain  requisitions,  and  then  an  inquiry,  for  which 
there  is  a  precedent  given  "  (Form  3,  sup.  p.  2159) :  per  James,  L.  J.,  in 
TJpperton  v.  Nicholson,  6  Ch.  440  ;  Curling  v.  Austin,  2  Dr.  &  Sm.  129. 

Waiver  of  the  inquiry,  whether  partial  or  absolute,  must  be  alleged  in 
the  pleadings :  Clive  v.  Beaumont,  1  D.  &  S.  307  ;  Gaston  v.  Frankum,  2 
D.  &  S.  561. 

As  to  what  acts  amount  to  waiver  of  objections  to  the  title,  see  Dart, 
V.  &  P.  509  et  seq.  ;  Turquand  v.  Rhodes,  16  W.  R.  1074 ;  Re  Gloag  and 
Miller,  23  Ch.  D.  320,  where  a  purchaser  making  structural  alterations 
after  notice  of  restrictive  covenants  was  hold  to  have  waived  his  right  to 
object. 

Where  a  certificate  in  favour  of  the  title  is  varied,  the  title  will  be  again 
referred,  at  the  vendor's  request,  to  give  him  an  opportunity  of  removing 
the  defect :  Curling  v.  Flight,  2  Ph.  613 :  Portman  v.  Mill,  1  E.  &  M. 
696  ;  Andrews  v.  A.,  3  Sim.  390  ;  Dart,  V.  &  P.  1114 ;  Dan.  1137  ;  Fry, 
668  ;  and  so,  too,  where  an  application  to  vary  a  certificate  against  the 
title  is  refused :  Egerton  v.  Jones,  1  Russ.  &  M.  694  ;  Brewster  v.  Woodall. 

The  certificate  should,  if  against  the  title,  state  the  defective  point : 
Green  v.  Monks,  2  Moll.  326.     For  form,  see  D.  C.  F.  767. 

As  to  the  jurisdiction  of  the  Court  under  the  V.  &  P.  Act,  1874  (37  &  38 
V.  c.  78),  s.  9,  V.  inf.  p.  2200. 


TITLE   TO   BE  MADE. 


Good  title.  The  question  whether  there  is  a  good  title  means  a  good  title  according 

to  the  contract :   TJpperton  v.  Nicholson,  6  Ch.  440 ;  and  see  Lawrie  v.  Lees, 
7  App.  Ca.  19. 
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And  an  express  bargain  to  make  a  good  title  cannot  be  modified  by  parol 
evidence  to  show  that  the  purchaser  was  aAvare  of  a  defect  in  the  title : 
Cato  V.  Thompsm,  9  Q.  B.  D.  616,  C.  A.  ;  and  see  May  v.  Piatt,  [1900J 
1  Ch.  616,  621 ;  RiuM  r.  Lascdles,  [1900]  1  Ch.  815,  819. 

In  the  absence  of  any  stipulation  to  the  contrary,  a  good  title  for  forty 
years  must  be  shown  in  the  case  of  any  agreement  for  sale  made  after  the 
31st  December,  1874,  or  sixty  years  in  cases  where  a  title  longer  than  sixty 
years  might  have  been  required  before  that  date  :  37  &  38  V.  e.  78,  s.  1  ; 
and  see  WalUs  v.  Orout,  [1906]  2  Ch.  206  (disapproving  Bolton  v.  The  London 
School  Board,  (1878)  7  Ch.  D.  766). 

On  a  sale  of  leaseholds,  the  purchaser  cannot  call  for  the  title  to  the 
freehold:   lb.  s.  2. 

By  the  Conveyancing  Act,  1881,  s.  3  (1),  under  a  contract  to  sell  and 
assign  a  term,  of  years  derived  out  of  a  leasehold  interest  in  land,  the 
intended  assign  shall  not  have  the  right  to  call  for  the  title  to  the  leasehold 
reversion. 

The  contract  or  conditions  of  sale  may  bind  the  purchaser  to  accept  the  Conditions 
vendor's  estate  and  interest,  and  in  such  case  a  purchaser  will,  in  the  as  to  title, 
absence  of  fraud,  be  precluded  from  showing  that  the  vendor  has  no  title : 
Hume  V.  Pocock,  1  Ch.  379  ;   1  Eq.  423 ;   and  see  Rosenberg  v.  Cook,  8 
Q.  B.  D.  162,  C.  A. ; 

—  or  may  forbid  any  investigation  of  the  vendor's  title  at  all :  Hume  v. 
Bentley,  5  De  G.  &  S.  520 ;  Spratt  v.  Jeffery,  10  B.  &  0.  249 ;  Best  v. 
Hamand,  12  Ch.  D.  1,  C.  A. ;  in  which  case  the  purchaser  is  precluded  from 
showing  aliunde  defects  in  the  vendor's  title  :  Diike  v.  Burnett,  2  Coll.  337  ; 
Re  Marsh's  Purchase,  64  L.  J.  Ch.  255,  0.  A.  (disapproving  dictum  of  Wood, 
V.-C,  in  Darlington  v.  Hamilton,  Kay,  550,  558) ;  but  not  from  showing 
that  the  vendor  has  no  title  at  all :  Jones  v.  Clifford,  3  Ch.  D.  779  ;  Darling- 
ion  v.  Hamilton,  Kay,  550 ;  or  such  as  would  expose  the  purchaser  to 
immediate  eviction  :  Scott  v.  Alvarez,  [1895]  2  Ch.  603,  C.  A. ; 

—  or  may  preclude  the  purchaser  from  making  requisitions  upon  the 
vendor  as  to  his  title,  and  in  this  ease  the  purchaser  may  prove  defect 
aliunde  :  Shepherd  v.  Keatley,  1  C.  M.  &  R.  117  ;  Waddell  v.  Wolfe,  L.  R. 
9  Q.  B.  515 ;  and  see  Warren  v.  Richardson,  Yo.  1 ;  Harnett  v.  Baker,  20 
Eq.  50. 

And  where  a  fatal  defect  being  discovered  aliunde,  specific  performance 
is  refused,  the  purchaser  may  be  precluded  by  the  condition  from  recovering 
his  deposit :  Scott  v.  Alvarez,  sup. 

Stipulations  intended  to  meet  difficulties  in  title  must  not  be  mislead-  Misleading 
ing,  but  must  state  fully  the  facts  on  which  they  are  founded :  Beioley  v.  conditions. 
Carter,  4  Ch.  230 ;  Williams  v.  Wood,  16  W.  R.  1005  ;  Johnson  v.  Smiley, 
17  Beav.  223  ;  Re  Banister,  Broad  v.  Munton,  12  Ch.  D.  131,  C.  A. ; 
therefore  the  purchaser  was  not  precluded  from  objection  where  the  agree- 
ment concealed,  or  conditions  failed  to  disclose,  an  underlease :  Edwards 
V.  Wiclcwar,  1  Eq.  68  ;  a  restrictive  covenant  as  to  building  :  Re  Ehsworth 
and  Tidy,  43,  Ch.  D.  23,  C.  A. ;  Re  Higgins  and  Hiichman,  21  Ch.  D.  95, 
C.  A. ;  Re  Cox  and  Neve,  [1891]  2  Ch.  109 ;  or  a  covenant  restrictive  of 
the  user  of  business  premises :  Re  Davis  andCavey,  40  Ch.  D.  601 ;  and  see 
Nottingham  Brick  Co.  v.  Butler,  16  Q.  B.  D.  778,  C.  A. ;  though  sold 
subject  to  "  any  matter  or  thing  affecting  the  same  "  :  S.  G.  (secus,  a  mere 
personal  covenant  not  binding  the  purchaser :  Re  Fawcett  and  Holmes, 
42  Ch.  D,  150,  0.  A. ;  Groves  v.  Loomes,  55  L.  J.  Ch.  52  ;  53  L.  T.  592 ; 
34  W.  R.  94  ;  and  v.  sup.  Vol.  I.  pp.  531 — 533,  as  to  the  effect  of  restrictive 
covenants) ;  or  liabihty  to  ground  rent :  Sheard  v.  Venables,  15  W.  R. 
1167  ;  36  L.  J.  Ch.  922  ;  17  L.  T.  10  ;  Darlington  v.  Hamilton,  Kay,  550  ; 
a  gift  over  in  a  will :  Else  v.  E.,  13  Eq.  196  ;  or  described  an  underlease 
as  a  lease  (unless  the  purchaser  was  aware  of  the  facts) :  Henderso^n  v. 
Hudson,  15  W.  R.  860 ;  Hayford  v.  Griddle,  22  Beav.  477,  480  ;  Re  Beyfus 
and  Master' s'jContract,  39  Ch.  D.  110,  C.  A.  (disapproving  Camherwell  Bldg. 
Soc.  v.  Holloway,  13  Ch.  D.  754) ;  or  omitted  to  state  that  the  stipulated 
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root  of  title,  was  a  voluntary  conveyance :  Ee  March  and  Earl  Oranville, 
24  Ch.  D.  11,  C.  A. ;  or  merely  referred  to  rights  or  easements  generally, 
without  stating  the  existence  of  a  right  of  a  very  peculiar  character : 
Heywood  v.  Mallalieu,  25  Ch.  D.  357  ;  and  see  Nottingham  Brick  Co.  v. 
Butler,  16  Q.  B.  D.  778,  C.  A. ;  or  described  the  land  as  held  by  an  under- 
lease for  fifty  years  from  December,  1856,  one  of  the  conditions  of  sale 
being  that  the  purchaser  should  make  no  inquiry  into  the  vendor's  title, 
and  it  turned  out  that  his  interest  expired  in  1889  :  Nash  v.  Wooderson, 
33  W.  B.  301 ;  52  L.  T.  49  ;  or  where  it  required  him  to  "  assume  "  what 
was  not  the  fact,  or  that  a  title  really  defective  was  good :  Harnett  v.  Baker, 
20  Eq.  50 ;  B(yyd  v.  Dickson,  I.  R.  10  Bq.  239  ;  Re  Banister,  Broad  v. 
Munton,  sup.  ;  Nottingham  Brick  Co.  v.  Butler,  16  Q.  B.  D.  778,  C.  A. ; 
Best  V.  Hamand,  12  Ch.  D.  1,  C.  A. ;  Be  McVicker,  25  L.  R.  Ir.  307  ;  secus, 
where  the  facts  were  fairly  stated :  Jackson  v.  Whitehead,  28  Beav.  154  ; 
Micholls  V.  Corhett,  3  D.  J.  &  S.  18  ;  Nunn  v.  Hancock,  6  Ch.  850 ;  or  the 
vendor  believes  the  facts  to  be  true,  though  intended  to  cover  a  flaw  going 
to  the  root  of  the  title :  Re  Sandbach  and  Edmondson,  [1891]  1  Ch.  99, 
C.A. 

A  condition  that  the  vendor  should  show  undisturbed  possession  for  twelve 
years  was  satisfied  by  his  showing  such  possession,  notwithstanding  that 
he  had  subsequently  taken  out  letters  of  administration  to  his  father  and 
returned  the  land  as  part  of  the  assets :  Re  McClure  and  Garrett,  [1899] 
1 1.  R.  225. 

A  condition  that  no  evidence  shall  be  required  of  the  payment  of  any 
sum  of  money  charged  on  the  property  which  became  payable  twelve  years 
or  upwards  from  the  date  of  the  sale  precluded  the  purchaser  of  copyholds 
from  requiring  that  a  conditional  surrender  by  way  of  mortgage  more  than 
twelve  years  old  should  be  vacated  by  satisfaction  being  entered  on  the 
Court  RoUs,  there  having  been  no  payment  or  acknowledgment  in  respect 
of  either  principal  or  interest  for  more  than  twelve  years  prior  to  the  day 
of  sale :  Hopkinson  v.  Chamberlain,  [1908]  1  Ch.  853. 

An  agreement  to  sell  "  aU  the  vendor's  interest  in  a  lease  "  was  satisfied 
by  showing  title  to  an  underlease  for  the  same  term  as  the  lease  less  three 
days  :  Waring  v.  Scotland,  57  L.  J.  Ch.  1016  ;  59  L.  T.  132  ;  36  W.  R.  756. 
Good  holdiEg      Where  the  misleading  conditions  only  purport  on  the  face  of  them  to  give 
title.  a  good  holding  title,  the  purchaser,  being  relieved  from  them,  is  only  to 

have  such  a  title  made :  Re  Banister,  Broad  v.  Munton,  sup.  ;  Smith  v. 
Robinson,  13  Ch.  D.  148 ;  see  Form  2,  sup.  p.  2159. 

As  to  conditions  on  sales  under  the  order  of  the  Court,  see  Edwards  v. 
Wickwar,  1  Eq.  68  ;  Else  v.  E.,  13  Eq.  196  ;  Nunn  v.  Hancock,  6  Ch.  850 ; 
Waters  v.  W.,  15  W.  R.  191 ;  et  v.  sup.  Vol.  I.  pp.  329,  330. 
Misdescrip-  A  condition  as  to  "  error  in  the  description  of  the  property  "  means  a 

tlon.  misdescription  of  the  corporeal  property,  not  of  the  vendor's  title  :    Re 

Beyfus  and  Master,  39  Ch.  D.  110,  C.  A.  (disapproving  dictum  in  Camberwell, 
d-c.  Bldg.  Soc.  V.  Holloway,  13  Ch.  D.  760) ;   and  see  Ashburner  v.  Sewell, 
[1891]  3  Ch.  405. 
Defect  shown       -^  condition  that  a  title  shall  commence  with  a  certain  deed  does  not  pre- 
aliunde.  elude  a  purchaser  from  showing  aliunde  that  the  title  is  defective :  Smith  v. 

Robinson,  13  Ch.  D.  148  ;  Re  Davys  and  Verdern,  17  L.  R.  Ir.  334 ;  though 
the  objection  is  accidentally  disclosed  by  the  vendor  :  Smith  v.  Robinson, 
sup.  ;  or  that  the  deed  in  question  is  a  voluntary  conveyance :  Re  Marsh 
and  Earl  Granville,  24  Ch.  D.  11,  C.  A. ;  Palmer  v.  Locke,  18  Ch.  D.  381, 
C.  A. ;  or  that  the  parties  to  it  had  no  power  to  convey  ;  but  if  this  be 
not  shown,  their  competency  must  be  assumed,  even  in  the  case  of  a  cor- 
poration with  limited  powers :  Osborne  v.  0.,  18  W.  R.  421 ;  and  see 
Re  Banister,  Broad  v.  Munton,  12  Ch.  D.  131,  C.  A. 

And  notwithstanding  a  condition  precluding  a  purchaser  from  making 
objection  in  respect  of  a  voluntary  settlement,  he  was  entitled  to  proof  that 
it  had  not  been  set  up  by  ex  post  facto  consideration :  Small  v.  Torley,  26 
L.  R.  Ir.  388, 
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A  condition  requiring  objections  and  requisitions  to  be  made  in  a  specified 
time  did  not  prevent  the  purchaser  from  showing  defects  aliunde  after  the 
time  limited  where  the  title  was  known  to  be  doubtful :  Warde  v.  Dickson, 
6  Jur.  N.  S.  698  ;  and  was  not  binding  where  the  abstract  was  not  delivered 
in  proper  time  :  Upperton  v.  Nicholson,  6  Ch.  436  ;  but  after  the  expiration 
of  the  period  a  purchaser  was  required  to  prove  that  the  original  abstract 
was  incomplete  in  order  to  obtain  an  inquiry  as  to  title :  Ward  v.  Ohrimes, 
11  W.  R.  794  ;  9  Jur.  N.  S.  1097  ;  8  L.  T.  782  ;  Re  Cox  and  Neve's  Contract, 
[1891]  2  Ch.  109. 

As  to  conditions  stipulating  for  payment  of  interest  on  the  purchase-  Interest  on 
money,  notwithstanding  delay  from  any  cause,  v.  inf.  p.  2181.  purchase 

Stipulations  in  the  agreement  or  conditions  will  be  construed  favourably  money, 
for  the  purchaser  :  Rhodes  v.  Ibbetson,  4  D.  M.  &  G.  787  ;  Hoy  v.  Smithies, 
22  Beav.  510  ;  Seaton  v.  Mapp,  2  Coll.  556. 

A  condition  enabling  a  vendor  to  resoiad  the  contract  if  he  should  be  Rescission, 
unable  or  unwilhng  to  comply  with  any  requisition  on  which  the  purchaser 
should  insist  is  valid :  Hoy  v.  Smithies,  22  Beav.  510 ;  Mawson  v.  Fletcher, 
6  Ch.  91  ;  but  this  does  not  empower  the  vendor  to  rescind  arbitrarily, 
unreasonably,  or  capriciously  :  Duddell  v.  Simpson,  2  Ch.  102  ;  Oreaves  v. 
Wilson,  25  Beav.  290  ;  Re  Dames  and  Wood,  29  Ch.  D.  626,  C.  A. ;  Quinim. 
V.  Home,  [1906]  1  Ch.  596  ;  the  word  "  umvilhng  "  being  in  effect  inter- 
preted "  reasonably  unwilling  "  :  Re  Starr  Bowkett  Bldg.  Soc.  and  Sibun, 
42  Ch.  D.  375,  C.  A. ;  Re  Glenton,  53  U  T.  434  ;  and  a  refusal  by  the  vendor 
to  accept  an  indemnity  is  not  of  itself  "  a  reasonable  ground  "  for  rescission  : 
Re  Weston  <&  Thomas,  [1907]  1  Ch.  244 ;  and  as  to  the  jurisdiction  of  the 
Court  to  visit  him  with  costs  of  litigation,  see  Re  Spindler  and  Mear,  [1901] 
1  Ch.  908  ;  but  if  he  exercises-his  power  of  rescission  bona  fide  and  reason- 
ably he  is  not  bound  to  assign  his  reasons  for  so  doing :  Re  Starr  Bowkett 
Bldg.  Soc.  and  Sibun,  sup. ;  Re  Glenton,  sup. ;  nor  to  give  the  purchaser  a  locus 
penit  entice,  to  consider  whether  he  will  withdraw  his  requisitions:  Duddel 
V.  Simpson,  sup. ;  Re  Dames  and  Wood,  sup. ;  Re  Starr  Bowkett  Bldg.  Soc. 
and  Sibun,  sup. ;  Re  Olenton,  sup. ;  Woolcott  v.  Peggie,  15  App.  Ca.  42. 
Such  a  condition  does  not  in  general  extend  to  matters  of  conveyance  as 
distinguished  from  title  :  Kitchenv.  Palm,er,4:6  L.J.  Ch.  611 ;  ReMoncklon 
and  Oilzean,  27  Ch.  D.  555 ;  and  see  Hardman  v.  Child,  28  Ch.  D.  712  ; 
Re  Glenton,  sup. ;  nor  to  the  discharge  of  incumbrances  unknown  to  the 
parties  until  after  the  time  fixed  for  delivery  of  the  requisitions :  Re 
Jackson  and  Oakshott,  14  Ch.  D.  851 ;  nor  justify  the  introduction  into  the 
conveyance  of  words  imposing  a  liability  not  disclosed  in  the  abstract  or 
particulars :  Hardman  v.  Child,  28  Ch.  D.  712  ;  Re  Monckton  and  Oilzean, 
sup.;  and  may  be  waived  by  conduct :  JforZe?/ v.  Coofc,  2  Ha.  106  ;  Tanner 
V.  Smith,  10  Sim.  410. 

And  the  existence  of  a  right  of  way  may  be  a  defect  in  title  justifying 
rescission  under  such  a  condition,  although  it  is  also  an  error  of  description 
under  a  condition  providing  for  compensation :  Ashburner  v.  Sewell,  [1891] 
3  Ch.  405. 

A  condition  enabling  a  vendor  to  rescind  if  the  purchaser  shall  make  any 
requisition  with  which  the  vendor  shall  be  unable  or  unwilling  to  comply 
does  not  enable  him  to  rescind  in  a  case  where  he  fails  to  show  any  title 
whatever  to  any  part  of  the  property :  Re  Deighton  and  Harris,  [1898] 
1  Ch.  458,  C.  A.,  and  Re  Jackson  &  Haden,  [1906]  1  Ch.  412,  C.  A.,  explain- 
ing Bowman  v.  Hyland,  8  Ch.  D.  588  ;  Heppenstall  v.  Hose,  51  L.  T.  589  ; 
33  W.  R.  30 ;  and  see  Woolcott  v.  Peggie,  15  App.  Ca.  42  ;  but  when  such 
a  condition  extends  to  "  title,  particulars,  conditions,  or  any  other  matter 
or  thing  relating  or  incidental  to  the  sale,"  it  applies  to  matter  of  conveyance 
as  well  as  matter  of  title,  and  a  vendor  may  avail  himself  of  it  if  trouble 
and  expense  would  be  caused  to  him  in  getting  in  outstanding  interests : 
Be  Deighton  and  Harris,  sup. 

And  a  right  to  rescind  "  notwithstanding  previous  litigation,"  could  not 
be  exercised  by  a  vendor  who  had  taken  out  a  summons  under  the  Vendor 


2166 


Specific  Performance. 


[chap.  l. 


Abstract  of 
title  and 
production. 


Constructive 
notice. 


and  Purchaser  Act  on  a  question  of  title,  which  was  decided  against  him : 
Re  Arhib  and  Class,  [1891]  1  Ch.  601,  C.  A.  ;  but  where  these  words  were 
absent  from  the  condition  and  the  purchaser  had  commenced  an  action  for 
rescission  on  the  ground  of  misrepresentation,  a  notice  of  rescission  by  the 
vendor  before  further  proceedings  taken  was  in  time,  and,  the  misrepre- 
sentation not  being  proved,  the  purchaser  was  only  entitled  to  a  return  of 
his  deposit  without  interest  and  the  costs  of  the  action  to  the  time  of  the 
receipt  of  the  notice  to  rescind,  and  was  to  pay  the  Deft's  costs  as  from 
that  date  :  Isaacs  v.  Towdl,  [1898]  2  Ch.  285. 

A  notice  of  rescission  signed  "  without  prejudice  "  is  not  valid :  Re 
}Veston  and  Thomas,  [1907]  1  Ch.  244. 

The  vendor's  power  of  rescission  must  be  exercised  promptly.  If  he  takes 
advantage  of  his  position  and  leaves  the  purchaser  in  ignorance  as  to  whether 
the  contract  is  to  go  on  or  no,  and  still  further  if  he  uses  the  interval  to 
negotiate  with  third  parties,  the  purchaser  will  be  entitled  to  the  return  of 
the  deposit  with  interest  and  costs  :  Smith  v.  Wallace,  [1895]  1  Ch.  385. 

By  sub-sect.  0  of  sect.  3  of  the  Conveyancing,  &o.  Act,  1881,  the  expenses 
of  production  and  inspection  of  documents,  of  certificates,  evidence,  &c., 
and  abstracts,  &c.  of  documents,  &c.,  for  verification  of  the  abstract  or 
any  other  purpose,  are  to  be  borne  by  the  purchaser.  This  sub-section 
assumes  that  the  vendor  has  produced  a,  proper  abstract  of  title  for  the 
statutory  or  stipulated  period,  and  accordingly  every  document  which 
forms  a  link  in  the  vendor's  title  must  be  abstracted  in  chief  :  Re  Stamford, 
4sc.  Bkg.  Co.  and  Knight,  [1900]  1  Ch.  287  ;  and  under  an  open  contract 
the  vendor  must  bear  the  expense  of  an  abstract  of  any  deed  forming  part 
of  the  forty  years'  title :  Re  Johnson  and  Tustin,  30  Ch.  D.  42,  C.  A.  ; 
Re  Moody  and  Yates,  30  Ch.  D.  344,  C.  A.  ;  q.  v.  that  a  surveyor's  certificate 
that  a  house' has  been  finished  in  accordance  with  the  building  lease  is  not 
a  "  certificate  "  or  "  evidence,"  but  part  of  the  title ;  and  as  to  the  duty 
of  the  vendor  to  produce  copies  of  abstracted  documents,  see  Re  Furlong 
and  Sheehan,  23  L.  R.  Ir.  407. 

The  purchaser  must  bear  the  expense  of  searching  for  a  deed  which  is  not 
in  the  vendor's  possession,  even  though  it  {e.g.,  an  underlease)  is  the  root  of 
the  vendor's  title  :  Re  Stuart  and  Olivant,  [1896]  2  Ch.  328,  C.  A. ;  seciis, 
costs  of  obtaining  title-deeds  to  be  handed  over  on  completion  :  Re  Duthy 
and  Jesson,  [1898]  1  Ch.  419. 

Whether  a  purchaser  who  agrees  to  accept  a  less  title  than  forty  years 
will  not  be  fixed  with  constructive  notice  of  covenants  which  would  have 
been  disclosed  if  a  proper  forty  years'  title  had  been  shown,  qucere  :  Re 
Cox  and  Neve,  [1891]  2  Ch.  109  ;  but  see  Re  Nisbet  and  Potts,  [1905]  1  Ch. 
391 ;  [1906]  1  Ch.  386,  C.  A. 

As  to  the  effect  of  sect.  3  of  the  Conveyancing  Act,  1882  (45  &  46  V. 
c.  39),  modifying  the  operation  of  constructive  notice,  see  Oainshorough  v. 
Watcombe,  dhc.  Co.,  54  L.  J.  Ch.  994  ;  Re  Cousins,  31  Ch.  D.  671 ;  Patman 
V.  Harland,  n  Ch.  D.  35d  ;  Re  Nisbet  and  Potts,  sup. ;  Lewin,  1104  ;  Dart, 
V.  &  P.  879  et  seq. 

A  purchaser  of  leaseholds  is  bound  to  inform  himself  of  the  covenants 
contained  in  the  lease :  Pope  v.  Garland,  4  Y.  &  C.  394  ;  Paterson  v.  Long, 
6  Beav.  590 ;  Grosvenor  v.  Green,  5  Jur.  N.  S.  117  ;  28  L.  J.  Ch.  173 ;  7 
W.  E.  140 ;  and  see  Wilbraham  v.  Livesey,  18  Beav.  206  ;  but  where  such 
covenants  are  of  an  unusual  and  onerous  character  he  will  not  be  forced  to 
complete  :  Hyde  v.  Warden,  26  W.  R.  207  ;  3  Ex.  D.  72  ;  Reeve  v.  Berridge, 
20  Q.  B.  D.  523,  C.  A. ;  Midgley  v.  Smith,  1893,  W.  N.  120 ;  ReHaedicke 
and  Upslci,  [1901]  2  Ch.  666  ;  Molyneux  v.  Hawtrey,  [1903]  2  K.  B.  487  ; 
whether  the  sale  be  by  private  contract  or  by  auction  :  Re  White  and  Smithes 
Contract,  [1896]  1  Ch.  637  ;  unless,  before  agreement,  he  had  a  fair  oppor- 
tunity of  ascertaining  the  terms  :  S.  C.  ;  and  as  to  the  effect  of  a  condition 
that  the  last  receipt  for  rent  is  to  be  taken  as  conclusive  evidence  of  due 
performance  of  covenants,  see  Lawrie  v.  Lees,  7  App.  Ca.  19  ;  but  pro- 
duction of  the  last  receipt  for  rent  is  not  "  conclusive  "  evidence  under  the 


SECT.  II.  (i.)]    Agreements  for  the  Sale  of  Lmid.  2167 

Conveyancing  Act,  1881,   s.   3    (4) ;   lie  Highait  and  Bird,  [1903]  1  Cli. 
287  ;  and  as  to  what  covenants  are  unusual,  v.  inf.  p.  2207. 

The  rule  (see  lie  Tanqueray  Willanme  and  Landau,  20  Ch.  D.  465)  as  t(i 
real  estate,  putting  a  purchaser  from  an  exur  on  inquiry  after  twenty  years 
from  the  testator's  death,  does  not  apply  to  leaseholds :  Re  Whistler,  35 
Ch.  D.  561  ;  Be  Venn  and  Furze,  [1894]  2  Ch.  101  (explaining  Re  Molyneux 
and  White,  13  L.  R.  Ir.  382  ;  15  L.  R.  Jr.  383)  ;  but  as  to  freeholds  remaining 
vested  in  the  represve  under  the  Land  Transfer  Act,  1897,  quare  :  see 
Brickdale  and  Sheldon,  266,  296. 

The  necessity  of  obtaining  the  superior  landlord's  consent  to  a  sale  of  landlord  s 
leaseholds  is  not  an  absolute  bar  to  a  purchaser's  suit :  Leitch  v.  Simpson,  "o'l^'^""'- 
I.  R.  5  Eq.  613.     On  a  compulsory  sale  under  the  Lands  Clauses  Consoli- 
dation Act,  such  consent  is  not  necessary  :   Slipper  v.  Tottenham,  tSsc.  Ry. 
Co.,  4  Eq.  112. 

No  forfeiture  is  caused  where,  on  a  covenant  by  A.  and  B.  not  to  assign 
"  to  any  person,"  A.  assigns  to  B. :  Corp.  of  Bristol  v.  Westcott,  12  Ch.  D. 
461,  C.  A. 

For  the  provisions  of  sect.  5  of  the  Conveyancing  Act,  1881,  as  to  dis- 
charge of  incumbrances  on  sales  by  or  out  of  Court,  v.  sup.  Vol.  I. 
p.  332. 

A  title  may  be  forced  on  a  purchaser  on  appeal,  although  the  Court  Title  forced 
below  has  decided  against  it :   Alexander  v.  Hills,  6  Ch.  124 ;   Beioley  v.  on  purchaser. 
Carter,  4  Ch.  230 ;   Shepherd  v.  Doolan,  3  Dr.  &  War.  8  ;   if  the  Court  of 
Appeal  is  clearly  in  its  favour  :   Collier  v.  McBean,  1  Ch.  81. 

As  to  what  titles  have  been  forced  on  purchasers,  see  Trowell  v.  Shenton, 
8  Ch.  D.  318  (a  willing  purchaser  being  Pit) ;  Morris  v.  Dehenham,  2  Ch.  D. 
540  ;  Lysaght  v.  Edwards,  2  Ch.  D.  499  (on  a  special  case) ;  Cavendish  v.  C, 
10  Ch.  319  ;  Forster  v.  Abraham,  17  Eq.  351  ;  Tomlin  v.  Biuld,  22  W.  R. 
529  ;  18  Eq.  368  ;  Bell  v.  Holthy,  15  Eq.  178  ;  Cohen  v.  Bayley-Worthington, 
[1908]  A.  C.  97  ;  Cooper  v.  Kynock,  7  Ch.  398  ;  Radford  v.  Willis,  7  Ch.  7  ; 
Cruikshank  v.  Duffin,  13  Eq.  555  ;  Wyman  v.  Carter,  12  Eq.  309  ;  Alexander 
V.  Mills,  6  Ch.  124;  Peter  v.  Nicholls,  11  Eq.  391  ;  Re  HuisKs  Charity, 
10  Eq.  5  (as  against  a  wilhng  purchaser) ;  Mullings  v.  Trinder,  10  Eq. 
449  ;  Beioley  v.  Carter,  4  Ch.  230  ;  M'Murray  v.  Spicer,  5  Eq.  527  ;  Corbett 
V.  Commrs.  of  Works,  16  W.  R.  889  ;  18  L.  T.  548  ;  Hamilton  v.  Buck- 
master,  3  Eq.  323  ;  Austin  v.  Tawney,  2  Ch.  143  ;  Bousfield  v.  Hodges,  33 
Beav.  90  ;  Dorling  v.  Claydon,  1  H.  &  M.  402. 

And  as  to  what  titles  were  not  forced  on  purchasers,  see  Carlyon  v. 
Truscott,  20  Eq.  348 ;  Phillipson  v.  Oibbon,  6  Ch.  428  ;  Burnell  v.  Firth, 
15  W.  R.  546  ;  Pemsel  and  Wilson  v.  Tucker,  [1907]  2  Ch.  191 ;  Cook  v. 
Dawson,  3  D.  F.  &  J.  127  ;  Bryant  v.  Busk,  4  Russ.  1  (where  before  accept- 
ance of  title  the  deeds  were  burned) ;  Brewer  v.  Broadwood,  22  Ch.  D.  105 
(where  it  was  in  the  power  of  a  third  person  to  destroy  the  title)  ;  Scott  v. 
Alvarez,  [1895]  2  Ch.  603,  C.  A.  (title  whieh  would  expose  purchaser  to 
immediate  eviction) ;  Re  Maskell  and  Goldfinch,  [1895]  2  Ch.  525  (purchase 
from  infant  co-heirs  in  gavelkind  at  undervalue) ;  Re  Trustees  of  Holtis^s 
Hospital  and  Hague,  [1899]  2  Ch.  540  (where  the  person  interested  declined 
to  be  bound  in  his  individual  capacity  on  a  vendor  and  purchaser  summons 
to  which  he  was  made  party  in  the  character  of  trustee) ;  Re  Haedicke  and 
Lipski,  [1901]  2  Ch.  666,  and  Molyneux  v.  Hawtrey,  [1903]  2  K.  B.  487. 
(unusual  covenants  in  lease) ;  but  see  Laurie  v.  Lees,  7  App.  Ca.  19  ; 
14  Ch.  D.  249,  C.  A.  ;  Re  Verrell,  [1903]  1  Ch.  65  (where  the  vendor  of  a 
lease  was  selUng  as  executrix  eighteen  years  after  the  testator's  death  and 
the  purchaser  had  actual  notice  that  no  debts  of  the  testator  remained 
unpaid) ;  and  as  to  doubtful  titles,  see  Mullings  v.  Trinder,  10  Eq.  449 ; 
Pyrke  v.  Waddingham,  10  Ha.  I  ;  Collard  v.  Sampson,  4  D.  M.  &  J.  224 ; 
Freer  v.  Hesse,  4  D.  M.  &  G.  495 ;  Re  Handman  and  Wilcox,  [1902]  1  Ch. 
599 ;  Rogers  v.  Waterhouse,  4  Drew.  329 ;  and  see  Dart,  V.  &  P.  1072  ; 
Sugd.  V.  &  P.  389  et  seq. ;  Fry,  431. 

Whether  the  right  to  a  good  title  is  an  implied  term  in  the  contract,  or  a 
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collateral  right  given  by  law,  the  general  rule  is  that  a  purchaser  is 
entitled  to  require  a  good  title  ;  and  to  take  a  case  out  of  the  rule,  it  must 
be  shown  that  at  the  time  of  the  contract  he  knew  that  a  good  title  could 
not  be  made  :  ISllis  v.  Rogers,  29  Ch.  D.  661,  C.  A. 

A  purchaser  from  a  co.  which  has  issued  debentures  constituting  "  float- 
ing "  securities  is  entitled  to  reasonable  evidence  that  default  has  not  been 
made  in  payment  of  them  :  Ee  Home  and  Hellard,  29  Ch.  D.  736. 

Indemnity.  In  the  absence  of  express  stipulation,  a  purchaser  cannot  be  compelled  to 

take,  nor  a  vendor  to  give,  an  indemnity  against  a  defect  in  title  :  Bain- 
bridge  V.  Kinnaird,  32  Beav.  346  ;  Aylett  v.  Ashton,  1  My.  &  C.  105  ;  Paton 
V.  Brebner,  1  Bligh,  66  ;  Balmanno  v.  Lumley,  1  V.  &  B.  225 ;  Re  Weston 
and  Thomas,  [1907]  1  Ch.  244. 

The  Court  will  not  compel  a  vendor  to  make  payment  into  Court  by  way 
of  indemnity  under  sect.  5  of  the  Conveyancing  Act,  1881,  where  the  result 
would  be  to  inflict  hardship  on  him  :  Re  6.  N.  Ry.  Co.  and  Sanderson, 
25  Ch.  D.  788. 

Waiver.  A  defect  in  title,  of  which  the  purchaser  had  notice  at  the  time  of  com- 

pletion, is  not  excluded  from  the  operation  of  a  covenant  for  quiet  enjoy- 
ment :  Page  v.  Midland  Ry.  Co.,  [1894]  1  Ch.  11  (overruling  Hunt  v. 
White,  16  W.  R.  478 ;  37  L.  J.  Ch.  326  ;  19  L.  T.  141) ;  and  as  to  com- 
pensation for  defective  title,  v.  inf.  pp.  2193  et  seq. 

A  purchaser  who  made  structural  alterations  after  notice  of  a  restrictive 
covenant  was  held  to  ha^•e  waived  his  right  to  object  to  the  title  :  Re  Oloag 
and  Miller,  23  Ch.  D.  320. 

Concealment        As  to  proceedings,  civil  and  criminal,  for  concealing  title  or  falsifjdng 

of  title.  pedigree,  see  22  &  23  V.  c.  35,  s.  24 ;   and,  semhle,  where  there  is  a  con- 

dition that  no  title  shall  be  shown  before  a  particular  time,  the  section 
does  not  apply  to  the  concealment  of  an  antecedent  incumbrance :  Smith 
V.  Robinson,  13  Ch.  D.  148  ;  and  as  to  evidence  of  possession  in  the  absence 
of  title  deeds,  see  Cottrell  v.  Wathins,  1  Beav.  361 ;  of  intestacy,  Parr  v. 
Lovegrove,  4  Drew.  178. 


WHEN  TITLE  MAY  BE  MADE. 

It  is  sufficient  if  the  vendor  has  a  good  title  at  the  hearing  :  Lang  ford  v. 
Pitt,  2  P.  Wms.  630 ;  Wynn  v.  Morgan,  7  Ves.  202  ;  Oames  v.  Bonnor, 
54  L.  J.  Ch.  617  ; 

— except  in  cases  where  time  is  of  the  essence  :  v.  sup.  p.  2156. 

— or  where  the  defects  are  such  as  to  affect  the  validity  of  the  agreement, 
in  which  case  they  must  be  cured  before  the  commencement  of  the  suit : 
Adams  V.  Broke,  1  Y.  &  C.  C.  627  ;  or  before  the  repudiation  of  the  agree- 
ment by  the  purchaser  :  Forrer  v.  Nash,  35  Beav.  171  ;  Brewer  v.  Broad- 
wood,  22  Ch.  D.  105  ;  Wylson  v.  Dunn,  34  Ch.  D.  569,  577  ;  Bellamy  v. 
Debenham,  [1891]  1  Ch.  412,  C.  A.  ;  Be  Coohe  and  Holland,  78  L.  T.  106 ; 
unless  the  purchaser,  instead  of  repudiating,  treats  the  defects  as  matters 
of  title  only  :  Salisbury  v.  Hatcher,  2  Y.  &  C.  C.  54  (but  see  Lee  v.  Soames, 
36  W.  R.  884 ;   59  L.  T.  366) ;  Eystm,  v.  Simmonds,  2  Y.  &  C.  C.  608. 

So,  too,  the  title  may  be  made  before  the  certificate  :  Seton  v.  Slade, 
2  L.  C.  Eq.  7th  ei.  475  ;  Jenkins  v.  Hiles,  6  Ves.  655  ;  Mortlock  v.  Buller, 
10  Ves.  315  ;  Oames  v.  Bonnor,  54  L.  J.  Ch.  517  ;  33  W.  R.  64. 

The  want  of  a  licence  to  assign  leaseholds  at  the  time  of  making  the  con- 
tract, or  before  the  commencement  of  the  suit,  is  immaterial :  Sugd.  V.  &  P. 
259  ;  Hilton  v.  Tipper,  16  W.  R.  888  ;  18  L.  T.  626  ;  Form  6,  inf  p.  2204  ; 
Leitch  V.  Simpson,  I.  R.  5  Eq.  683  ;  but  it  is  the  duty  of  the  vendor  to  do  his 
best  to  procure  such  hcence,  and  if  he  fails  in  such  duty  he  may  be  liable  in 
damages  :  Bay  v.  Singleton,  [1899]  2  Ch.  320,  0.  A. ;  but  not  if  there  has 
been  no  investigation  of  title,  or  wilful  default,  or  breach  of  contract : 
see  Pease  v.  Courtney,  [1904]  2  Ch.  503. 

And  that  a  purchaser  who  repudiates  before  it  is  necessary  for  the  vendor 
to  produce  a  licence  to  assign  cannot  resist  specific  performance  on  the 
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ground  of  absence  of  such  licence,  see  Ellis  v.  Sogers,  29  Ch.  T).  661,  C.  A.  ; 
and  as  to  the  right  of  the  vendor  to  perfect  the  title  (as,  e.g.,  by  procuring 
the  consent  of  a  mortgagee  to  continue  a  loan  as  provided  for  by  a  term 
of  the  contract),  see  Smith  v  Butler,  [1900]  1  Q.  B.  694,  0.  A.,  inf.  p.  2220. 

Where  tlie  certificate  is  against  the  title,  the  purchaser  is  not  in  all  cases 
discharged,  e.g.,  if  it  appear  that  the  title  can  be  made  good  in  a  reasonable 
time  :  Coffin  v.  Cooper,  14  Ves.  205  ;  Sideboiham  v.  Barrington,  4  Beav. 
110  ;  and  so,  too,  where  a  vendor  by  mistake  sold  a  small  portion  of  land 
to  whicli  he  had  no  title  :  Chamherlain  v.  Lee,  10  Sim.  444.  But  this  rule 
is  not  to  be  extended :  Lechmere  v.  Brasier,  2  J.  &  W.  289  ;  and  will  not 
be  applied  where  there  is  concealment :  Dalhy  v.  Pullen,  1  Russ.  &  M.  296. 

Where  trustees  sell  in  tlie  erroneous  belief  that  they  have  a  power  of  sale, 
they  cannot  after  the  time  for  completion  compel  the  purchaser  to  enter 
into  a  new  contract  with  and  accept  a  title  from  the  beneficiaries  or  the 
tenant  for  life  under  the  Settled  Land  Act :  Be  Bryant  and  Barningham, 
44  Ch.  D.  218,  C.  A. ;  Re  Head's  Trustees  and  Macdonald,  45  Ch.  D.  310, 
C.  A.  ;  and  where  trustees  selling  desire  to  cure  a  defect  in  tlieir  powers  by 
procuring  the  concurrence  of  beneficiaries,  they  must  at  the  least  show  that 
the  beneficiaries  can  and  will  concur  and  give  the  purchaser  an  opportunity 
of  investigating  their  title  :   S.  C. 

Secus,  where  mortgagees  who  are  selling  under  a  power  of  sale  offer  to 
procure  consents  required  to  render  the  power  presently  exerciseabie  :  Be 
Thompson  and  Holt,  44  Ch.  492  ;  or  where  the  vendor  who  is  selling  as 
trustee  has  no  power  of  sale  but  has  entered  into  the  contract  at  the  request 
in  writing  of  the  tenant  for  life  and  all  the  beneficiaries  so  that  lie  can 
compel  them  to  join  :  Be  Baker  and  Sherman,  [1907J  1  Ch.  238. 

WHEN   TITLE   HKST   SHOWN. 

A  good  title  is  first  shown  when  the  matters  are  duly  set  out  in  the 
abstract,  and  is  made  when  they  are  proved  :  Parr  v.  Lovegrove,  4  Drew. 
170,  176 ;  except  in  cases  where  the  evidence  of  facts  alleged  is  material 
to  the  title,  e.g.,  evidence  of  identity :  Sherwin  v.  Shahespear,  17  Beav. 
267,  275;  S.  C,  5  D.  M.  <&  G.  517. 

If  the  vendor  does  not  show  a  good  title  before  the  commencement  of  the 
suit  he  is  liable,  prima  facie,  to  pay  the  costs  up  to  the  time  when  successful 
objections  are  first  removed  :  Freer  v.  Hesse,  4  D.  M.  &  G.  495,  505  ; 
Phillipson  v.  Oibhon,  6  Ch.  428,  434  ;  Burnahy  v.  Eqnitahle  Reversionary 
Society,  54  L.  J.  Ch.  466  ;  Fry,  669 ;  unless  other  matters  than  the  title 
are  in  dispute,  when  costs  will  follow  the  event :  Croome  v.  Lediard,  2  My, 
&  K.  293. 

Therefore  the  reference  in  a  suit  by  a  vendor  should  always  include  the 
inquiry  when  a  good  title  was  first  shown,  unless  it  be  omitted  by  the 
express  direction  of  the  Court :  Bennett  v.  Rees,  1  Ke.  409  ;  and  see  Jennings 
V.  Hopton,  1  Madd.  211  ;  Anon.,  3  Madd.  495  ;  Wright  v.  Bond,  11  Ves.  39  ; 
or  unless  the  purchaser  has  resisted  the  judgment  on  other  grounds,  so  as 
to  disentitle  himself  to  costs  :  Oibbins  v.  N.  E.  Metro.  Asylum  Dist.,  11 
Beav.  1,  5 ;  Morris  v.  Wilson,  5  Jur.  N.  S.  168. 

Where  a  purchaser's  objections  were  overruled,  but  a  serious  defect  in 
title  appeared,  which  the  vendor  might  have  known,  no  ocsts  were  granted 
to  either  party,  except  costs  occasioned  by  the  refusal  of  the  vendor  to 
submit  to  the  usual  reference  :  Phillipson  v.  Gibbon,  6  Ch.  428. 

Where  a  fatal  objection  was  taken  for  the  first  time  in  Chambers,  no  order 
was  made  as  to  costs  :   Upperton  v.  Nicholson,  6  Ch.  436. 

As  to  costs  generally,  v.  inf.  pp.  2189,  2190. 

TIME  rOE  COMPLETION. 

As  to  when  time  is  of  the  essence  of  the  contract,  v.  sup.  p.  2156 ; 
Dart.  495  et  seq. 

"  It  is  one  of  the  primary  doctrines  of  this  Court  that,  while  it  relieves  in 
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respect  of  time,  so  it  enforces  the  performance  of  contracts  within  a  reason- 
able and  proper  time.  .  .  .  Proper  time  must  be  given  for  the  delivery  of 
the  abstract,  and  doing  all  the  various  acts  necessary  for  carrying  the 
contract  into  effect "  :  M.  R.  in  Baker  v.  Met.  Eij.  Co.,  31  Beav.  504,  510. 

As  to  what  is  or  is  not  a  reasonable  time  within  which  either  party  may 
insist  on  completion,  see  Parkin  v.  Thorold,  16  Beav.  59  ;  Wells  v.  Maxwell, 
32  Beav.  408  ;  Compton  v.  Bagley,  [1892]  1  Ch.  313  (where  fourteen  days' 
notice  to  vendor  to  deHver  a  proper  abstract  was  held  reasonable) ;  Sugd. 
V.  &  P.  268,  270  ;  Dart,  500,  501. 

Where,  owing  to  a  defect  of  conveyance,  and  not  of  title,  the  vendor  is 
unable  to  complete  on  the  appointed  day,  the  purchaser  must  allow  him  a 
reasonable  time  within  which  to  remove  the- defect :  Hatten  v.  Russell,  38 
Ch.  D.  334. 

Where  a  purchase  cannot  be  completed  by  the  appointed  day  through  the 
failure  of  the  vendor  to  obtain  the  concurrence  of  necessary  parties,  he  is 
not  entitled  to  be  paid  interest  by  the  purchaser  under  the  usual  condition  : 
Ee  E.  of  Strafford  and  Maples  (per  Kekewich,  J.),  [1896]  1  Ch.  235,  C.  A. 

(ll.)    TITLE   ACCEPTED,    ESTABLISHED,    OR   DISAPPROVED. 

1.  Vendor's  Action — Specific  Performance  at  the  Hearing — Title 

accepted. 

The  Deft  by  Hs  counsel  declaring  himself  content  with  the  title  to 
the  estate  in  the  pleadings  mentioned  agreed  to  be  purchased  by  him 
of  &c..  Declare  &c.,  and  usual  directions  [Form  3,  inf.]. 

2.  The  Like — Title  forced  on  the  Purchaser. 

Declare  that  the  Deft  is  bound  to  accept  the  title  of  the  Pit  to 
the  estate  mentioned  in  the  agreement,  dated  the  —  of  — ,  and  that 
the  said  agreement  ought  to  be  specifically  performed  &c. — Morris 
V.  Debenham,  V.-C.  M.,  15  March,  1876,  B.  479  ;  2  Ch.  D.  540 ; 
Tamplin  v.  James,  V.-C.  M.,  20  March,  1879,  B.  694  ;  15  Ch.  D.  215. 

For  declaration  in  like  suit  that  a  power  of  sale  was  well  exercised,  see 
'Cruikshank  v.  Dvffin,  V.-C.  M.,  14  Feb.  1872,  A.  384  ;   13  Eq.  563. 

For  declaration  in  Uke  suit  that  one  of  two  joint  protectors  having  sur- 
vived the  other  was  protector  of  a  settlement,  see  Bell  v.  Holthy,  V.-C.  M., 
15  Jan.  1873,  A.  95  ;   15  Eq.  194. 

For  decree  in  hke  suit,  the  Deft  having  refused  the  Pit's  offer  by  his 
counsel  at  the  bar  to  rescind  the  agreement,  see  Peter  v.  Nicholls,  V.-C. 
S.,  15  March,  1871,  B.  2365;  11  Eq.  397. 

3.  The  Like — Title  accepted. 

Declare  &c.  [Forms  1 — 3,  p.  2136] ;  And  it  is  ordered  that  interest 
be  computed  at  the  rate  of  —  p.  c.  per  ann.  on  the  sum  of  £■ —  (the 
residue  of),  the  purchase-money  for  the  estate  (hereditaments) 
comprised  in  the  said  agreement,  from  the  —  day  of  — ,  when  the 
same  ought  to  have  been  paid  according  to  the  terms  of  the  said 
agreement ;  And  it  is  ordered  that  the  following  account  be  taken  : 
1.  An  account  of  the  rents  and  profits  of  the  said  estate  (heredita- 
ments) received  by  the  Pits,  or  any  of  them,  or  by  any  other  person 
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or  persons,  by  the  order  or  for  tlie  use  of  the  Pits,  or  any  of  them, 
since  the  said  —  of  —  ;  And  it  is  ordered  that  the  Pits'  costs  of  this 
action  be  taxed  by  the  Taxing  Master  ;  And  it  is  ordered  that  what 
shall  be  coming  upon  the  said  account  of  rents  and  profits  be  deducted 
from  the  amount  of  the  said  purchase-money,  and  interest  and  costs 
when  so  computed  and  taxed  as  aforesaid ;  (And  the  Deft  by  his 
Counsel  declaring  himself  content  with  the  title  to  the  said  estate 
(hereditaments) ;  It  is  ordered  that  upon  the  Pits  executing  a  proper 
conveyance  of  the  said  estate  to  the  Deft  at  the  expense  of  the  Deft 
according  to  the  said  agreement,  or  to  whom  he  shall  appoint,  such 
conveyance  to  be  settled  by  the  Judge,  and  delivering  to  the  Deft 
upon  oath  all  deeds  and  writings  in  their  custody  or  in  their  power 
relating  to  the  said  estate  (hereditaments)  [if  necessary,  add :  esi- 
clusively,  and  giving  an  acknowledgment  and  undertaking  for  safe 
custody  of  deeds  relating  to  other  properties  as  provided  by  the  9th 
section  of  the  Conveyanciug  and  Law  of  Property  Act,  1881],  the 
Deft  do  pay  to  the  Pits  the  balance  which  shall  be  certified  to  remain 
due  to  them  in  respect  of  such  purchase-money  and  interest  and 
costs  after  such  deduction  as  aforesaid. — Liberty  to  apply. — See 
Games  v.  Bonnor,  C.  A.,  22  Jan.  1884,  A.  110 ;  54  L.  J.  Ch.  517  ; 
Marg.  Anspach  v.  Noel,  7  March,  1816,  B.  531 ;  1  Madd.  317  ;  Morris 
V.  DebenJiam,  V.-C.  M.,  15  March,  1876,  B.  479  ;  2  Ch.  D.  540. 

For  decree  in  Kke  suit  directing  payment  by  the  Deft  upon  the  Pits 
executing  a  proper  conveyance  of  the  premises  to  him  in  the  form  approved 
by  them,  see  Gale  v.  Squier,  V.-C.  B.,  20  Dec.  1876,  A.  3132  ;  4  Ch.  D.  229  ; 
affirmed,  5  Ch.  D.  625,  C.  A. 

And  for  declarations  of  lien,  v.  inf.  pp.  2220  et  seq. 

For  decree  for  specific  performance  of  covenant  in  mortgage  deed  to 
surrender  copyholds  by  way  of  mortgage  subject  to  the  equity  of  redemption, 
see  Fraser  v.  Thomas,  V.-C.  Pi,  14  July,  1852,  A.  1408. 

4.  The  Like — Inquiry  as  to  Damages. 

Declare  &c.  [Form  1,  p.  2136] ;  And  it  is  ordered  that  the 
following  inquiry  and  account  be  made  and  taken,  that  is  to  say  : 

1.  An  inquiry  what  damages  have  been  sustained  by  the  Pits  by 
reason  of  the  Deft  not  having  specifically  performed  the  said  contract ; 

2.  An  account  of  what  is  due  to  the  Pits  for  balance  of  the  purchase- 
money  due  under  the  said  (contract)  and  for  interest  thereon  ;  And 
it  is  ordered  that  the  costs  of  the  Pits  of  this  action  be  taxed  by  the 
Taxing  Master;  And  it  appearing  that  theDeft  has  accepted  the  titleto 
the  said  hereditaments  and  the  conveyance  thereof  has  been  approved 
by  the  Pits  and  Deft ;  It  is  ordered  that  upon  the  delivery  by  the 
Pits  to  the  Deft  of  the  said  conveyance  of  the  said  hereditaments  duly 
executed  by  them,  together  with  all  deeds  and  writings  relating  to  the 
said  hereditaments  exclusively  and  upon  their  giving  an  acknowledg- 
ment and  undertaking  for  safe  custody  of  deeds  relating  to  other 
properties  (if  any)  as  provided  by  the  9th  section  of  the  Conveyancing 
and  Law  of  Property  Act,  1881,  the  Deft  do  pay  to  the  Pits  the 
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amount  that  shall  be  certified  to  be  due  in  respect  of  the  balance  of 
purchase-money,  interest,  and  costs,  and  such  damages  as  aforesaid. 
— Liberty  to  apply.^ — See  Cooper  v.  Morgan,  Warrington,  J.,  5 
Dec,  1908,  A.  4185 ;  [1909]  1  Ch.  261. 

5.  The  Like — Payment  of  Purchase-money  into  Court. 
Declare  that  the  agreement  dated  &c.  ought  to  be  specifically 
performed  &c.  ;  And  it  is  ordered  that  the  Defts  do  pay  to  the 
Pit  his  costs  of  this  action  to  be  taxed  &c. ;  And  it  is  ordered 
that  interest  be  computed  at  the  rate  of  £ —  p.  c.  per  ann.  on  the 
residue  of  the  purchase-money  for  the  estate  comprised  in  the  said 
agreement  dated  &c.  from  &c.  to  the  day  for  payment  into  Court 
as  hereinafter  directed ;  And  the  Pit  by  his  counsel  submitting  to 
account,  It  is  ordered  that  the  following  &c.  :  1.  An  account  of  the 
rents  and  profits  of  the  said  estate  received  by  the  Pit  or  by  any 
other  person  or  persons  by  his  order  or  for  his  use  from  the  —  day 
of  &c.  up  to  the  time  when  the  Defts  took  possession.  Discharge 
receiver,  with  usual  directions  as  to  passing  final  account  and  pay- 
ment of  balance  to  Pit ;  And  it  is  ordered  that  the  amount  received 
by  the  Pit  for  rents  and  profits  as  aforesaid,  and  the  amount  so  to 
be  paid  to  him  by  the  receiver  as  aforesaid,  be  deducted  from  the 
amount  of  the  said  purchase-money  and  interest  when  so  computed 
as  aforesaid,  and  the  balance  due  to  the  Pit  after  such  deductions  as 
aforesaid  certified.  And  it  appearing  that  the  Defts  have  accepted 
the  title  to  the  said  estate.  It  is  ordered  that  the  Defts  do  within 
—  days  after  the  date  of  the  Master's  certificate  to  be  made  in 
pursuance  of  this  judgment  lodge  in  Court  as  directed  in  the  schedule 
hereto  such  balance  due  to  the  Pit ;  And  upon  such  lodgment 
being  made.  It  is  ordered  that  the  Pit  do  execute  to  the  Defts  at  their 
expense  a  conveyance  of  the  said  estate  to  be  settled  &c.  in  case  the 
parties  difier,  and  deliver  to  the  Defts  all  deeds  and  writings  in  his 
custody  or  power  relating  thereto.^Liberty  to  apply. — [Add  Lodg- 
ment Schedule.] — See  Walker  v.  East  Riding  Club,  &c.  Co.,  Kay,  J., 
8  May,  1886,  B.  1224. 

This  form  of  order  avoids  the  inconvenience  and  expense  to  the  Pit  of  pre- 
paring and  executing  a  conveyance  {as  in  Morgan  v.  Briscoe,  Forms  8  and 
9,  post,  pp.  2174,  2175),  which  the  purchaser  may  be  unable  to  take  up. 

For  form  of  order  where  the  parties  had  before  trial  settled  and  approved 
a  conveyance,  see  Baker  v.  Williams,  Romer,  J.,  4  July,  1892,  A.  1050 ; 
1893,W.N.14;  62L.  J.  Ch.  315  ;  andZ)ixv.£»?iewora,Farwell,  J.,  lOMay, 
1901,  A.  2098  ;  see  also  Forms,  Scot,  v.,  inf.  p.  2215. 

6.  The  Like — Counterclaim  by  Defendant — Farm  having  been 
allowed  to  go  out  of  Cultivation. 

Declare  agreement,  dated  &c.,  ought  to  be  specifically  performed 
&c.  ;  And  the  Deft  by  his  counsel  declaring  himself  content  with  the 
title  to  the  hereditaments  comprised  in  the  said  agreement,  It  is 
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ordered  that,  upon  the  Pit  and  all  other  necessary  and  proper  parties 
executing  a  proper  conveyance  of  the  said  hereditaments  according 
to  the  said  agreement  to  the  Deft,  or  to  whom  he  shall  appoint 
(such  conveyance  to  be  settled  by  the  Judge),  and  delivering  to  the 
Deft  upon  oath  all  deeds  and  writings  in  his  custody  or  power  relating 
to  the  said  estate,  the  Deft  do  pay  to  the  Pit  (£10,625),  the  balance 
of  the  purchase-money  for  the  said  hereditaments,  with  interest  on 
such  balance  at  (5)  p.  c.  per  ann.  from  the  (29th  September,  1886)  ; 
And  upon  the  Deft's  counterclaim.  Declare  that  the  Pit,  as  vendor 
of  &c.,  was  bound  as  from  the  (2nd  June,  1886)  [date  of  agreement],  to 
keep  the  same  in  a  good  state  of  cultivation  as  a  farm,  to  be  occupied 
by  the  Deft,  and  is  liable  to  the  Deft  for  any  diminution  in  the  value 
thereof  occasioned  by  his  negligence  in  the  care  or  cultivation  thereof 
since  such  date,  and  that  the  Pit  is  entitled  to  be  recouped  by  the 
Deft  all  moneys  since  the  (29th  September,  1886)  properly  expended 
by  him  in  keeping  the  said  farm  in  such  good  state  of  cultivation  as 
aforesaid  ;  And  it  is  ordered  that  the  following  account  be  taken  on 
footing  of  above  declaration,  that  is  to  say  :  1.  An  account  of  what 
is  due  to  or  from  Pit  or  Deft,  and  in  taking  such  account  the  Deft  is 
to  be  credited  with  any  profits  arising  from  the  said  farm  since  the 
(29th  September,  1886). — Liberty  to  either  party  to  apply  for 
payment  of  balance  on  such  account,  and  amount  of  valuation  of 
all  acts  of  husbandry,  seeds,  tillages,  manures,  and  the  hay  and 
straw  at  market  prices,  according  to  the  said  agreement.  Eeserve 
costs  of  account.  Refer  to  Taxing  Master  to  tax  costs  of  Pit  of  his 
claim,  and  of  the  Deft  of  his  counterclaim  so  far  as  it  claims  damages 
for  injury  and  depreciation  in  value  by  means  of  non-cultivation, 
and  that  such  costs  be  set  ofi  one  against  the  other  and  the  balance 
of  the  first-mentioned  costs  after  deducting  the  second-mentioned 
costs  as  certified  to  be  paid  by  the  Deft  to  the  Pit ;  And  it  is  ordered 
that  the  funds  in  Court  be  dealt  with  as  directed  in  the  Schedule 
hereto. — [Add  Schedule  directing  payment  out  to  Pit  of  deposit  on 
purchase-money  upon  production  of  an  affidavit  that  the  purchase  has 
been  completed}. — See  Higgins  v.  Maher,  Kekewich,  J.,  8  Aug,,  1887, 
A.  2430. 

For  usual  form  of  set  off  see  Vol.  I.  p.  23."),  Form  9. 

7.  The  Like — Deterioration    and    Dilapidation — Rents — Wilful 
Default — Special  Directions,  Inquiries,  and  Reservation  of 
Costs. 
Declare  that  the  agreement  dated  &c.  in  the  pleadings  mentioned 
ought  to  be  specifically  performed  and  carried  into  execution,  And 
order  and  adjudge  the  same  accordingly ;   And  Declare  that  the 
land  occupied  for  the  purposes  of  the  tramway  in  the  pleadings 
mentioned  on  the  —  day  of  &c.  was  not  included  in  the  said  agree- 
ment ;   And  the  Deft  by  his  counsel  declaring  himself  content  with 
the  title  to  the  premises.  It  is  ordered  that  a  proper  conveyance  of 
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tlie  premises  to  the  Deft  be  settled  by  the  Judge  in  case  the  parties 
difEer  having  regard  to  the  second  declaration ;  And  upon  the  Pits 
executing  the  said  conveyance  at  the  Deft's  expense  and  delivering 
to  the  Deft  (upon  oath,  if  required)  all  deeds  and  writings  in  their 
custody  or  power  exclusively  relating  to  the  premises  (and  giving 
an  acknowledgment  and  undertaking  for  safe  custody  of  deeds 
relating  to  other  premises  as  provided  by  the  9th  section  of  the  Con- 
veyancing and  Law  of  Property  Act,  1881) ;  It  is  ordered  that  the 
Deft  do  pay  to  the  Pits,  as  trustees  of  the  testator's  will,  the  sum  of 
(£8075),  being  the  balance  of  the  purchase-money  for  the  said 
premises  ; — "  And,  upon  such  payment  being  made,  It  is  ordered 
that  the  Deft  be  let  into  possession  of  the  premises  and  receipt  of 
the  rents  and  profits  thereof,  as  from  the  day  when  the  said  sum  of 
(£8075)  shall  be  paid ;  And  this  Court  doth  declare  that  the  Pits 
are  entitled  to  interest  at  the  rate  of  —  p.  c.  per  ann.  on  the  said 
sum  of  (£8075)  from  the  —  day  of  —  until  payment  of  the  said 
purchase-money  ;  And  it  is  ordered  that  the  following  &c. :  1.  An 
inquiry  who  has  been  in  the  occupation  of  the  said  premises  siace 
the  said  —  day  of  —  ;  2.  An  account  of  the  rents  and  profits  of  the 
said  premises  received  by  the  Pits,  or  which,  but  for  their  wilful 
neglect  or  default,  might  have  been  so  received  from  the  said  —  day 
of  —  to  the  delivery  of  possession  to  the  purchaser  ;  3.  An  inquiry 
what  deterioration,  if  any,  has  taken  place  in  the  premises  since  the 
said  —  day  of  — ,  and  what  sum  will  be  required  to  restore  the 
property  to  the  state  in  which  the  same  was  on  the  said  —  day  of  —  ; 
And  this  Court  doth  declare  that  the  Deft  is  entitled  to  set  ofi  against 
the  amount  of  the  said  interest  what  shall  be  certified  to  be  due 
on  account  numbered  2,  and  inquiry  numbered  3 ;  And  it  is 
ordered  that  the  Deft  do  pay  to  the  Pits  their  costs  of  this  action, 
other  than  such  as  relate  to  the  deterioration  and  dilapidation  of 
the  said  property. — Adjourn  further  consideration. — Liberty  to 
apply.— See  Phillips  v.  Silvester,  M.  K.,  10  Feb.  1872,  B.  545  ;  afid. 
L.  C,  22  Nov.  1872,  B.  2985  ;  8  Ch.  173. 

For  declaration  that,  as  between  two  Defts,  the  costs  should  be  borne  by 
one  of  them,  with  liberty  to  the  other  to  apply  in  Chambers  for  repayment 
of  such  costs  as  he  should  be  called  upon  to  pay,  see  Wilson  v.  Thomson, 
V.-C.  H.,  2  June,  1875,  B.  999  ;  20  Eq.  459. 

And  for  order  where  the  vendor  had  died  intestate,  directing  the  costs 
of  the  infant  heir-at-law  to  be  retained  out  of  the  purchase-money,  see 
Scott  V.  S.,  V.-C.  K.,  7  June,  1863,  B.  1197  ;  11  W.  R.  766  ;  8.  C,  13  W.  R. 
803,  n. 

8.  Yendor^s  Action — Further  Consideration — Conveyance  to  he 
executed  as  an  Escrow,  and  to  he  handed  over  on  payment  of 
the  Purchase-money. 

Ordee  that  the  Pit  be  at  liberty  to  prepare  and  execute  a  con- 
veyance to  the  Deft  as  an  escrow  to  be  delivered  to  the  Deft,  on 
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payment  of  tlie  purchase-money  within  the  time  limited,  of  the 
premises  comprised  in  the  contract  &c.,  such  conveyance  to  be 
settled  by  the  Judge  ;  And  it  is  ordered  that  the  Deft  do  pay  to  the 
Pit  at  a  time  and  place  to  be  appointed  by  the  Judge,  when  the 
conveyance  shall  be  so  settled  as  aforesaid,  the  sum  of  (£3300  4s.  4(Z.) 
certified  to  be  payable  by  the  Deft  to  the  Pit  in  respect  of  the  balance 
of  the  said  purchase-money  with  interest  and  costs  up  to  the  —  day 
of  — ,  together  with  further  interest  at  the  rate  of  (5)  p.  c.  per  ann. 
on  the  sum  of  (£2902  10s.)  from  the  said  —  day  of  —  to  the  day 
to  be  appointed  as  aforesaid  (less  income  tax). — And  thereupon  it 
is  ordered  that  the  Pit  do  deliver  to  the  Deft  the  said  conveyance 
duly  executed  by  him,  together  with  all  deeds  &c. — Morgan  v. 
Brisco,  V.-C.  B.,  18  Dec.  1885,  B.  1624 ;   31  Ch.  D.  216. 

9.  Four  Day  Order  subsequent  and  ancillary  to  last  Order. 

Read  the  order  dated  &c.,  the  Master's  certificate  dated  &c., 
and  a  joint  and  several  affidavit  of  J.  L.,  and  the  Pit  filed  &c.,  whereby 
it  appears  that  the  said  J.  L.  did  under  the  authority  of  a  power 
of  attorney  from  the  Pit  attend  on  the  —  day  of  —  at  Eoom  138, 
Royal  Courts  of  Justice,  Strand,  London,  from  before  the  hour 
of  —  untU  after  the  hour  of  — ,  being  the  time  and  place  named  in 
the  Master's  certificate  dated  &c.,  in  order  to  receive  from  the  Deft 
the  said  sum  of  (£3373  12s.  8d.),  but  the  Deft  did  not  nor  did 
any  person  or  persons  attend  on  his  behalf  to  pay  the  said  sum  or 
any  part  thereof,  and  that  the  whole  of  the  said  sum  remains  due 
and  owing  to  the  Pit,  and  an  affidavit  of  J.  A.  B.,  filed  &c.,  whereby 
it  appears  that  the  said  J.  A.  B.  did  on  the  said  &c.  deposit  with  the 
proper  officer  at  the  Central  Office  of  the  Royal  Courts  of  Justice 
the  escrow  and  deeds  and  documents  mentioned  in  the  schedule  to 
the  said  affidavit ;  Order  that  the  Deft  W.  B.  do  within  four  days 
after  service  upon  him  of  this  order  pay  to  the  Pit  N.  M.  at  the 
office  of  Messrs.  T.  &  Q.,  the  Pit's  solrs,  situate  at  &c.,  the  said  sum 
of  (£3373  12s.  8d.),  certified  to  be  due  to  the  Pit  in  respect  of  the 
purchase-money  and  interest  up  to  the  (22  February,  1886),  together 
with  subsequent  interest  at  the  rate  of  (5)  p.  c.  per  ann.  on  the  sum 
of  (£2902  10s.)  from  the  (22  February,  1886)  to  the  day  for  payment. 
— Deft  to  pay  Pit's  costs  of  application  to  be  taxed.— See  Morgan  v. 
Brisco,  V.-C.  B.,  5  March,  1886,  B.  236  ;  32  Ch.  D.  192. 

N.B.  The  escrow  and  deeds  in  this  order  mentioned  were  deposited  in 
the  Central  Office  pursuant  to  the  direction  of  the  Court  given  on  the 
5  March,  1886.     This  direction  was,  however,  not  inserted  in  the  order. 

It  may  be  mentioned  that  in  Morgan  v.  Brisco  the  Deft  had  persistently 
evaded  the  judgment  of  the  Court. 

10.  Another  Form. 

DECLAEjE_that  the  agreement  dated  &c.,  ought  to  be  specifically 
performed   and   carried   into    execution,  and   order  and  adjudge 
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the  same  accordingly ;  And  it  is  ordered  ttat  interest  be  com- 
puted at  the  rate  of  £4  p.  c.  per  ann.  on  the  sum  of  £28,500,  the 
residue  of  the  purchase-money,  for  the  estate  comprised  in  the  said 
agreement  from  &c.,  when  the  purchase  ought  to  have  been  completed 
according  to  the  terms  of  the  agreement  to  the  day  for  payment  to  be 
fixed  by  the  Judge  as  hereinafter  directed ;  And  it  is  ordered  that 
the  following  accounts  be  taken,  that  is  to  say ;  1.  An  account  of 
what  is  due  to  the  Pits  for  balance  of  the  said  purchase-money  and 
interest,  and  for  their  costs  of  this  action,  such  costs  to  be  taxed  by 
the  Taxing  Master  ;  2.  An  account  of  the  rents  and  profits  of  the  said 
estate  received  by  the  Pits,  or  any  of  them,  or  by  any  other  person 
or  persons  by  the  order  or  for  the  use  of  the  Pits,  or  any  of  them, 
since  &c.  [the  day  agreed  for  completion] ;  And  it  is  ordered  that  what 
shall  be  coming  upon  the  said  account  of  rents  and  profits  be  deducted 
from  the  amount  of  the  said  purchase-money,  and  interest  and  costs, 
when  so  computed  and  taxed  as  aforesaid,  and  the  balance  certified  ; 
And  it  appearing  by  &c.,  that  the  Deft  has  accepted  the  Pits'  title 
to  the  said  estate,  It  is  ordered  that  the  Pits  be  at  liberty  to  prepare 
and  execute  a  conveyance  to  the  Deft  (as  an  escrow  to  be  delivered  to 
the  Deft  on  payment  of  the  purchase-money,  interest,  and  costs,  as 
aforesaid  within  the  time  limited)  of  the  said  estate,  such  conveyance 
to  be  settled  by  the  Judge  ;  And  it  is  ordered  that  the  Deft  do  pay 
to  the  Pits,  at  a  time  and  place  to  be  appointed  by  the  Judge,  when 
the  said  conveyance  shall  have  been  so  approved  as  aforesaid,  the 
sum  which  shall  be  certified  to  be  the  balance  of  the  purchase-money, 
interest,  and  costs  as  aforesaid  ;  And  thereupon  it  is  ordered  that 
the  Pits  do  deliver  to  the  Deft  the  said  conveyance  of  the  said  estate 
duly  executed  by  them,  together  with  all  deeds  and  writings  in  their 
custody  or  power  relating  to  the  said  estate. — Liberty  to  apply. — 
Robinson  v.  Galland,  Chitty,  J.,  10  April,  1880,  B.  375 ;  37  W.  E. 
396  ;   60  L.  T.  697  ;  and  see  Form  3,  p.  2216. 

An  order  in  this  form  is  an  absolute  order  for  payment  to  the  Pit,  and 
complete  and  final  directly  the  certifioate  is  made,  and  the  Pit  is  entitled 
to  a  four  or  seven  days'  order  for  payment  to  himself,  as  being  a  working  out 
of,  and  ancillary  to,  the  original  order.  The  directions  for  payment  and  for 
delivery  of  conveyance  being  separate  and  distinct,  execution  may  be  by^. 
fa.,  elegit,  or  writ  of  sequestration :  per  Chitty,  J.,  in  Robinson  v.  Galland, 
sup.;  37  W.  R.  396,  397. 

11.  Order  after  Reference  and  Certificate  of  Good  Title — 
Vendor's  Action. 

Okdbe  that  interest  be  computed  at  the  rate  of  —  p.  c.  per  ann. 
from  the  —  day  of  —  on  the  sum  of  £ — ,  (the  balance  of)  the  purchase- 
money  for  the  estate  comprised  in  the  agreement  dated  &c. ;  And 
it  is  ordered  that  the  following  &c. :  1.  An  accoimt  of  the  rents  and 
profits  of  the  said  estate  received  by  the  Pit  or  any  other  person 
&c.  from  the  —  day  of  — ;   And  it  is  ordered  that  what  shall  be 
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certified  to  be  due  ou  the  said  account  of  rents  and  profits  be  deducted 
from  the  said  sum  of  £ — ,  and  what  shall  appear  to  be  due  to  the 
Pit  for  interest  thereon  as  aforesaid  and  the  balance  certified  ;  Tax 
the  Pit's  costs  of  this  action,  And  upon  the  Pit  executing  to  the 
Deft,  at  the  Deft's  expense,  a  proper  conveyance  of  the  estate  com- 
prised in  the  said  agreement,  such  conveyance  to  be  settled  by  the 
Judge  ;  It  is  ordered  that  the  Deft  do  pay  to  the  Pit  what  shall  be 
certified  to  remain  due  on  the  balance  of  the  said  account  in  respect 
of  the  said  purchase- money  and  interest,  together  with  his  said 
costs  when  so  taxed. — See  Saul  v.  Bolton,  V.-C.  S.,  2  Feb.  1853,  B. 
494  ;  For  directions  for  delivery  of  title-deeds,  if  required,  see  Form  3, 
p.  2171  ante. 

12.  Like  Order  after  Certificate  against  Title — Lien  for  Deposit — 
Dismissal — Vendor's  Action. 

Tax  the  Deft's  costs  of  action  ;  Order  that  such  costs  when  taxed 
be  paid  by  the  Pit  to  the  Deft ;  And  it  is  ordered  that  the  Pit,  do 
on  or  before  the  —  day  of  — ,  or  subsequently  within  —  days  after 
service  of  this  judgment  pay  to  the  Deft  the  sum  of  £ — •  appearing 
by  the  statement  of  claim  to  have  been  paid  by  the  Deft  as  a  deposit 
in  part  payment  of  the  purchase-money  of  £ —  for  the  hereditaments 
comprised  in  the  agreement  of  the  —  day  of  —  in  the  pleadings 
mentioned,  together  with  interest  thereon  at  the  rate  of  —  p.  c.  per 
ann.,  from  the  —  day  of  —  until  payment.  And  Declare  that  the 
Deft  is  entitled  to  a  lien  on  such  estate  or  interest  as  the  Pit  has  in 
the  said  hereditaments  for  the  amount  of  the  said  costs  and  the 
said  sum  of  —  (deposit),  and  interest  thereon  as  aforesaid.^ — Liberty 
to  the  Deft  to  apply  in  Chambers  to  give  effect  to  the  said  declara- 
tion ;  And  dismiss  the  Pit's  action  out  of  this  Court. — See  Kitton  v. 
Hewett,  Kekewich,  J.,  19  Jan.  1904,  A.  205;  1904,  W.  N.  21. 

For  decree  in  suit  by  the  devisee  of  a  base  fee  against  tenant  in  tail, 
grantor  of  the  base  fee,  to  enforce  a  covenant  for  value  to  bar  the  entail, 
directing  delivery  of  possession  and  of  deeds,  &c.,  and  the  Deft  to  join 
with  the  Pit  in  barring  the  estate  tail,  &c.,  in  favour  of  the  Pit  in  fee  simple, 
and  in  doing  all  such  acts  and  executing  such  deed  or  deeds  as  should  be 
necessary  for  that  purpose,  see  Jolliffe.  v.  </.,  L.  C,  19  March,  1795,  A.  393. 

For  decree  in  vendor's  suit  against  a  railway  co.,  the  Defts  having  under- 
taken to  remove  a  road,  bridge  and  adjoining  works,  directing  them  to  do 
so,  and  to  erect  a  new  bridge  in  accordance  with  the  agreements,  and  to 
pay  the  purchase-money  admitted  to  be  due  with  interest,  and  thereupon 
the  Pit  to  convey,  Defts  to  pay  the  costs  of  the  suit  and  of  the  appeal,  see 
Raphael  v.  Thames  Valley  By.  Co.,  L.  C,  11  Jan.  1867,  B.  107  ;  2  Ch.  147. 

For  order  on  motion  that,  upon  the  Pit  giving  to  the  Deft  twenty-four 
hours'  notice,  L.  and  his  clerks  should  be  at  liberty  to  enter  on  the  premifies 
called  the  Y.  S.  Tavern  for  two  working  days,  between  the  hours  of  ten  and 
six,  for  the  purpose  of  inspecting  and  making  an  inventory  of  the  furniture, 
fixtures,  and  other  effects,  to  be  valued  by  him  pursuant  to  the  agreement 
in  the  pleadings  mentioned,  for  the  sale  of  the  tavern  as  a  going  concern, 
see  Smith  v.  PeUrs,  M.  R.,  24  June,  1875,  B.  1139  ;  20  Eq.  511. 

VOL.  m.  7  A 
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13.  Vendor's  Action — Occupation  Rent. 

And  if  it  shall  appear  that  the  Pit,  or  any  person  for  him,  has 
occupied  the  estate,  It  is  ordered  that  an  annual  value  by  way  of 
rent  be  set  thereon  ;  And  it  is  ordered  that  the  Pit  be  charged  there- 
with in  the  accounts  of  rents  and  profits. 

14.  The  Like — Leaseholds — Covenants  in  Assignment. 

"  Declare  that  the  Defts  the  co.  are  bound  to  accept  an  assign- 
ment from  the  Pit  of  the  leasehold  premises  in  the  pleadings  men- 
tioned, such  assignment  to  be  settled  by  the  Judge  &c.,  with  all 
proper  covenants  by  both  parties." — ^Defts  to  pay  Pit's  costs  of  action. 
—Harding  v.  Met.  By.  Co.,  L.  C,  15  Jan.  1872,  A.  147  ;  7  Ch.  154. 

15.  The  Like — Leaseholds — Indemnity  against  Rents. 

Order  that  a  proper  indemnity,  to  be  executed  by  the  Pit  to  the 
Deft,  against  all  the  rents  to  which  the  Deft  may  become  liable  in 
respect  of  the  premises,  except  the  ground-rents  &c.,  subject  to 
which  she  purchased  the  premises,  regard  being  had  to  the  covenants 
with  B.  and  C.  contained  in  their  respective  leases,  be  settled  by  the 
Judge  ;  And  it  is  ordered  that  the  Pit  do  execute  such  indemnity  to 
the  Deft. — Adjourn  &c. — Sfurrier  v.  Fitzgerald,  M.  R.,  11  May, 
1802,  B.  541. 

For  decree  in  suit  for  specific  performance  of  an  agreement  to  purchase 
leaseholds,  with  a  declaration  that  the  Pits  must  clear  off  the  rent  up  to  the, 
&c.,  see  Lawes  v.  Gibson,  1  Eq.  139. 

Tor  decree  in  like  suit  directing  the  Pit  and  Defts  to  concur  in  doing  all 
necessary  acts  for  the  apportionment  of  rents  reserved  in  the  leases  of  the 
premises  comprised  in  the  agreement,  and  upon  such  apportionment,  and 
upon  an  assignment  being  executed,  the  purchase-money  to  be  paid,  see 
Williams  v.  East  London  By.  Co.,  M.  R.,  16  Nov.  1869,  B.  2872  ;  18  W.  R. 
160. 

16.  Building  Lease — Mortgage  to  Lessor. 

Direct  specific  performance  of  agreement  dated  &c.  so  far  as  the 
same  remains  to  be  performed ;  And  it  appearing  by  &c.  that  the 
said  agreement  was  deposited  with  the  Pit  as  security  for  advances 
made  by  him  pursuant  to  such  agreement,  Declare  Pit  is  entitled  in 
equity  to  be  considered  as  a  mortgagee  of  such  agreement ;  And  it  is 
ordered  that  the  following  &c. :  1.  An  account  of  what  is  due  from 
the  Deft  in  respect  of  the  sums  so  advanced  to  him,  with  interest 
thereon  at  the  rate  of  5  p.  c.  per  ann.  on  such  sums  from  the  date 
when  they  were  advanced  ;  And  it  is  ordered  that  the  Pit  do  recover 
against  the  Deft  the  amount  so  to  be  certified. — Usual  consequential 
directions  in  a  foreclosure  action,  where  payment  of  the  debt  is 
directed,  as  in  Farrer  v.  Lacy-Hartland,  sup.,  Form  5,  p.  1828. — 
Oppenheimer  v.  Hall,  Chitty,  J.,  25  Jan.  1890,  B.  131. 
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17.  Purchaser's  Action — Specific  Performance  at  the  Hearing. 

Declare  &c.  [Forms  1 — 3,  p.  2136] ;  And  order  that  interest 
be  computed  at  the  rate  of  —  p.  c.  per  ann.  on  the  sum  of  £ — 
[the  residue  of]  the  purchase-money  for  the  estate  [hereditaments] 
comprised  in  the  said  agreement  from  the  —  day  of  —  when 
the  same  ought  to  have  been  paid  according  to  the  terms  of  the 
said  agreement ;  And  it  is  ordered  that  the  following  &c.  :  1.  An 
account  of  the  rents  and  profits  of  the  said  estate  [hereditaments] 
received  by  the  Deft  or  by  any  other  person  or  persons  by  the  order 
or  for  the  use  of  the  Deft  since  the  said  —  day  of  —  ;  And  it  is  ordered 
that  the  Pit's  costs  of  this  action  be  taxed  by  the  Taxing  Master  ; 
And  it  is  ordered  that  what  shall  be  coming  on  the  said  account  of 
rents  and  profits,  and  the  said  costs  when  taxed,  be  deducted  from 
the  amount  of  the  residue  of  the  said  purchase-money  and  interest 
when  so  computed  as  aforesaid ;  And,  upon  the  Pit  paying  to  the 
Deft  the  balance  which  shall  be  certified  to  be  due  to  him  in  respect 
of  such  purchase-money  and  interest  after  such  deduction  as  afore- 
said. It  is  ordered  that  the  Deft  do  execute  a  proper  conveyance 
of  the  hereditaments  comprised  in  the  said  agreement  to  the  Pit, 
or  to  whom  he  shall  appoint,  such  conveyance  to  be  settled  by  the 
Judge  ;  And  do  deliver  to  the  Pit  upon  oath  all  deeds  and  writings 
in  his  custody  or  power  relating  to  the  said  estate  [hereditaments] 
[if  necessary  add,  exclusively,  and  give  an  acknowledgment  and 
undertaking  for  safe  custody  of  deeds  relating  to  other  properties 
as  provided  by  the  ninth  section  of  the  Conveyancing  and  Law  of 
Property  Act,  1881]. — Liberty  to  apply. 

The  words  "  in  case  the  parties  differ  "  should  be  omitted  from  the 
direction  for  the  conveyance  to  be  settled  by  the  Judge  where  a.  judg- 
ment is  taken  in  default  of  defence.  The  inclusion  of  such  words  neces- 
sitates a  reference  to  the  conveyancing  counsel,  whereas  if  omitted  it  is 
only  necessary  that  the  document  should  be  initialled  in  chambers : 
Baxendale  v.  Lucas,  1895,  W.  N.  30. 


18.  The  Like,  without  Computation  of  Interest — Befts  appointed  to 

convey. 

Declaee  &c.  [Forms  1 — 3,  p.  2136] ;  "  And  upon  the  Pit  paying 
to  the  Defts  the  balance  of  the  purchase-money  for  the  estate  com- 
prised in  the  said  agreement,  with  interest  on  such  balance  at  the 
rate  of  5  p.  c.  per  ann.,  from  the  —  day  of  - —  to  the  day  of  com- 
pletion, It  is  ordered  that  the  Defts  do  execute  a  proper  conveyance 
of  the  said  estate  to  the  Pit,  or  to  whom  he  shall  appoint,  such 
conveyance  to  be  settled  &c. ;  And  this  Court  doth  appoint  the  Defts 
S.  and  J.  to  convey  the  lands  whereof  J.  S.,  party  to  the  said  inden- 
ture of  the  —  day  of  — ■  and  since  deceased,  was  seised  upon  trust 
as  in  tbe  pleadings  mentioned  for  the  estate  therein  which  would 
now  be  vested  in  the  said  J.  S.  if  now  living,  it  being  unknown  who 
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is  the  heir-at-law  of  the  said  J.  S. ;  And  it  is  ordered  that  the  said 
Defts  do  convey  the  same  accordingly." — Defts  to  pay  Pit's  costs  of 
action.— ZiMm  v.  Palmer,  V.-C.  H.,  8  March,  1877,  A.  1016 ;  46 
L.  J.  Ch.  611. 

For  directions  for  vesting  lands  under  the  Trustee  Act,  1893,  in  cases  of 
specific  performance,  see  Vol.  II.  pp.  1226 — 1228,  Forms  8,  9,  10,  and  12. 
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19.  Directions  as  to  Deeds  under  Special  Stipulations — Purchaser's 

Action. 

Judgment  for  specific  performance,  and  directions  for  conveyance 
[Form  17] ;  "  And  it  is  ordered  that  the  Deft  do  deliver  up  to  the 
Pit  all  such  deeds  and  writings  in  his  custody  or  power  relating  to 
the  said  hereditaments  as  according  to  the  conditions  of  sale  the 
purchaser  is  entitled  to,  or  otherwise  deal  with  them  according  to 
the  —  of  the  said  conditions. — Sale  v.  Lambert,  M.  E.,  2  March,  1874, 
B.  691;  ISEq.  1. 

NOTES. 
INTEREST. 

Where  there  is  no  stipulation  as  to  interest,  the  general  rule  of  the  Court 
is  that  the  purchaser,  when  he  completes  his  contract  after  the  time  stipu- 
lated, shall  be  considered  in  possession  as  from  that  time,  and  shall  pay 
interest  at  £4  p.  c,  taking  the  rents  and  profits  :  EsdaiU  v.  Stephenson, 
1  S.  &  S.  123  ;  Paton  v.  Rogers,  6  Madd.  257  ;  or  where  there  are  no  rents 
and  profits  to  be  received  :  Catling  v.  Great  Northern  By.  Co.,  21  T.  L.  17 ; 
unless  the  vendor  has  improperly  delayed  execution  so  that  he  would  be 
profiting  by  his  own  wrong :   Paton  v.  Rogers,  6  Madd.  257. 

Where  an  order  for  specific  performance  has  been  made  interest  on  the 
purchase- money  is  payable  from  the  time  when  the  Master  certifies  tliat  a 
good  title  is  first  shown  :  Halkett  v.  Earl  of  Dudley,  [1907]  1  Ch.  590. 

A  purchaser  taking  possession  must  pay  interest  on  the  unpaid  purchase- 
money  :  Fludyer  v.  Cocker,  12  Ves.  25  ;  even  though  the  purchase-money 
was  payable  on  title  being  made,  which  could  not  be  done  for  several  years  : 
A.  6.  V.  Christ  Church,  13  Sim.  214 ;  and  though  no  profit  is  made  out  of 
the  land :  Ballard  v.  Shutt,  15  Ch.  D.  122. 

And  so  where  a  railway  co.  takes  possession  before  the  price  is  ascertained 
interest  runs  from  the  time  of  taking  possession  :  Firth  v.  Midland  Ry.  Co., 
20  Eq.  100  ;  Rhys  v.  Dare  Valley  Ry.  Co.,  19  Eq.  93  ;  Re  Shaw  and  Corpora- 
tion of  Birmingham,  27  Ch.  D.  614;  or  from  the  time  when  they  might 
prudently  have  taken  possession,  i.e.,  when  a  good  title  was  shown  :  Re 
Pigott  and  0.  W.  Ry.  Co.,  18  Ch.  D.  146  (disapproving  Re  Eccleshill  Local 
Board,  13  Ch.  D.  365). 

So  also  in  the  case  of  a  landlord  purchasing  outgoing  tenant's  macliinery 
at  a  valuation  :  Marsh  v.  Jones,  40  Ch.  D.  563,  C.  A. 

And  generally  from  the  time  the  purchaser,  in  accordance  with  the  agree- 
ment, takes  or  is  to  take  possession,  he  is  deemed  the  owner,  and  is  entitled 
to  the  rents  ;  and  from  the  same  period  the  seller  is  deemed  owner  lof  the 
purchase-money,  and  the  interest  belongs  to  him  as  part  of  his  property  : 
Birch  V.  Joy,  3  H.  L.  C,  566,  591 ;  Fletcher  v.  Lancashire  and  Yorkshire 
Railway,  [1902]  1  Ch.  901 ;  and  see  Phillips  v.  Silvester,  8  Ch.  173,  176 ; 
Dart,  V.  &  P.  650  ei  seq. 

In  the  absence  of  any  stipulation  making  it  payable  in  any  event,  interest 
will  cease  to  run  where  the  delay  is  not  caused  by  the  fault  of  the  purchaser. 


ceases  to  run.  a,jid  he  has  given  notice  to  the  vendor  that  the  purchafie-money  has  been 
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appropriated  and  is  lying  idle  :  Kershaw  v.K.,Q  Eq.  56  ;  Dyson  v.  Hornby, 
4  D.  &  S.  81  ;  Powell  v.  Martyr,  8  Ves.  146  ;  Sugd.  V.  &  P.  628  ;  Dart,  V.  & 
P.  B.'JQ  ;  Re  Monchton  and  Oilzean,  27  Ch.  D.  565  ;  Se  Golds  and  Norton,  52 
L.  T.  32  ;  33  W.  R.  333  ;  Jones  v.  Gardiner,  [1902]  1  Ch.  191  (where  the 
condition  was  that  if  from  any  cause  whatever  completion  was  delayed 
"  the  purchaser  in  default  "  should  pay  interest,  and  the  delay  was  due  to 
the  vendor)  •  but  see  Re  Riley  and  Streatfleld,  34  Ch.  D.  386. 

And  the  money  being  deposited  in  a  bank  the  vendor  was  entitled  only  to 
the  interest  allowed  on  the  deposit :  Re  Monckton  and  Gilzean,  sup.  ;  Re 
Golds  and  Norton,  sup. 

But  where  interest  ceased  upon  such  a  notice,  this  was  held  not  to  affect 
the  liability  of  the  vendors  to  account  for  rents  and  profits  :  Regent's  Canal 
Co.  V.  Ware,  23  Beav.  575,  587. 

Wliere  it  is  stipulated  that  "  if  from  any  cause  whatever  "  the  purchase 
shall  not  be  completed  by  a  day  named,  the  purchaser  shall  pay  interest, 
the  mere  existence  of  difficulties  as  to  the  title,  or  neglect  to  furnish  the 
abstract  by  the  day  named  for  that  purpose,  is  insufficient  (notwithstanding 
the  decision  of  Lord  Cottenham  in  De  Visme  v.  De  V.,  1  Mac.  &  G.  336)  to 
exempt  liim  from  the  obligation  :  Sherwin  v.  Shakspear,  5  D.  M.  &  G.  517  ; 
unless  there  be  some  fraud,  wilful  delay,  or  serious  misconduct  on  the  part 
of  the  vendor  :  WiUiams  v.  Qlenton,  1  Ch.  200 ;  Rowley  v.  Adams,  12  Beav. 
476  ;  Vickers  v.  Hand,  26  Beav.  630  ;  Bannerman  v.  Clarke,  3  Drew.  632  ; 
Lord  Palmersion  v.  Turner,  33  Beav.  524  ;  Re  Golds  and  Norton,  52  L.  T. 
321  ;  33  W.  R.  333  ;  and  for  cases  in  which  such  a  condition  was  held  not 
binding,  see  WaUis  v.  Sarel,  5  De  G.  &  S.  429 ;  Cowper  v.  Bakewdl,  13  Beav. 
421. 

As  to  what  amounts  to  "  default  "  of  the  purchaser,  see  Re  Bayley- 
Worthington  and  Cohen,  [1909]  1  Ch.  648. 

And  as  to  the  effect  of  a  condition  that  the  purchaser  shall  pay  interest  in  "  Wilful 
case  of  delay  from  any  cause  except  "  wilful  default  "  of  the  vendor,  see  default." 
Re  Riley  and  Streatfleld,  34  Ch.  D.  386.  ViTiere  the  vendor  went  abroad 
two  days  before  the  time  known  to  have  been  fixed  for  completion,  he  was 
held  under  the  circumstances  to  have  been  guilty  of  wilful  default,  entitling 
the  purchasers  to  recover  out  of  interest  paid  a  sum  proportionate  to  the 
delay :  Re  Young  and  Harston,  31  Ch.  D.  168,  C.  A.  ;  and  where  the 
vendors  knew  that  a  mortgagee  had  gone  abroad  and  fixed  the  date  for 
completion  in  reliance  on  a  power  of  attorney  given  by  him,  which  was 
insufficient  to  justify  payment  by  the  purchaser,  they  were  held  to  be  guilty 
of  "  wilful  default  "  disentitling  them  to  interest :  Re  Hetling  and  Merton, 
[1893]  3  Ch.  269,  C.  A. ;  and  see  Re  Wilson  and  Stevens,  [1894]  3  Ch.  546  ; 
— but  resistance  by  the  vendor  to  the  purchaser's  action  for  specific 
performance  is  not  "  wilful  default  "  within  the  condition  so  as  to  disentitle 
the  vendor  to  interest :  North  v.  Percival,  [1898]  2  Ch.  128  ;  see  also 
Bennett  v.  Stone,  [1902]  1  Ch.  226  ;  [1903]  I  Ch.  509  ; 

— ^nor  is  it  wilful  default  where  delay  is  caused  by  a  defect  unknown  to 
the  vendor,  and  without  any  want  of  reasonable  care  on  his  part :  Re 
Woods  and  Lewis,  [1898]  2  Ch.  211,  C.  A.  (where  Collins,  L.  J.,  observed 
upon  Re  Young  and  Harston,  sup.,  and  Williams  v.  Glenton,  sup.) ; 

— ^nor  where  the  vendors,  having  omitted  to  examine  their  statutory  title, 
had  misdescribed  it  in  the  conditions,  and  it  was  found  that  an  important 
part  of  the  property  was  held  under  an  entirely  different  statutory  title  : 
Re  Mayor  ofLmdm  and  Tubbs,  [1894]  2  Ch.  524,  C.  A.  (diss.,  Kay,  L.  J.), 
but  this  case  is  not  a  departure  from  the  general  rule  laid  down  in  Re 
Spring  and  Harston,  stip. ;  see  Bennett  v.  Stone,  [1903]  1  Ch.  509,  per 
Stirling,  L.  J. 

The    purchaser    may  be  precluded  from  taking  advantage  of   wilful 

default  of  the  vendor  if  the  delay  is  attributable  to  his  own  supineness  and 

inability  to  find  the  purchase-money  :  Re  Mayor  of  London  and  Tubbs,  sup. ; 

— and  where  completion  is  delayed  owing  to  the  failure  of  the  vendor  to 

obtain  the  concurrence  of  the  necessary  parties  to  the  conveyance,  he  cannot 
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claim  interest  under  the  condition  :  Be  Earl  of  Strafford  and  Maples  (per 
Kekewioh,  J.,  [1896]  1  Ch.  235,  C.  A.). 

Where  the  agreement  provided  for  interest  increasing  in  proportion  to 
the  time  during  which  the  purchase-money  should  remain  unpaid,  it  was 
held  enforceable,  and  not  a  penal  stipulation  to  be  relieved  against :  Herbert 
V.  Salisbury  and  Yeovil  By.  Co.,  2  Eq.  221. 

Where  payments  on  account  of  purchase-money  have  been  made  in  excess 
of  interest,  rests  will  be  directed,  but  not  otherwise :    Griffith  v.  Heaton, 

1  S.  &  S.  271. 

The  right  to  principal  or  interest  does  not  accrue  within  the  meaning  of 
the  Statutes  of  Limitation  until  the  title  is  made,  though  interest  may  run 
previously  :   Toft  v.  Stevenson,  5  D.  M.  &  G.  735. 

The  purchaser  may  deduct  income  tax  on  payment  of  interest  to  the 
vendor  :  Bebb  v.  Bunny,  1  K.  &  J.  216  ;  Goslings  v.  Blake,  23  Q.  B.  D.  324, 
328,  331,  C.  A. ;  secus,  according  to  former  practice,  on  payment  into  Court  : 
Duval  V.  Mount,  35  Leg.  Obs.  260,  et  v.  inf.  ;  and  see  Crane  v.  Kilpin,  6  Eq. 
334. 

RENTS — ^OtriGOINGS — OCCUPATION  EENT — ^WILIXTL  DEFAULT. 

After  the  time  for  completion,  the  vendor  is  accountable  for  rents  and 
profits,  but  usually  only  for  those  actually  received :  Form  3,  p.  2170  ; 
Howell  V.  H.,  2  My.  &  Or.  486  ;  unless  he  allows  the  rents  to  fall  Into  arrear 
when  he  will  be  held  accountable  for  the  arrears  :    AcUmd  v.  Gaisford, 

2  Madd.  28;    Wihon  v.  Clapham,  IJ.  &  W.  36. 

Where  completion  is  delayed  through  no  fault  of  the  purchaser  and  the 
vendor  remains  in  possession  and  receives  the  rents,  he  is  not  entitled  to 
retain  any  part  of  such  rents  as  against  arrears  of  rent  owing  to  him  before 
completion  :   Plews  v.  Samuel,  [1904]  1  Ch.  464. 

A  vendor  will  not  be  made  liable  for  wilful  default  unless  a  special  case  is 
made  for  the  purpose  at  the  hearing  :  Sherwin  v.  Shahspear,  5  D.  M.  &  G. 
517,  532  ;  Phillips  v.  Silvester,  8  Ch.  173,  Form  7,  sup.  p.  2173. 

Where  a  vendor  resisted  specific  performance,  having  received  a  large 
portion  of  the  purchase-money,  and  continued  in  possession  for  a  number  of 
years,  he  was  charged  with  interest  on  the  rents  and  profits  received : 
Burton  v.  Todd,  1  Sw.  255. 

Occupation  rent  is  payable  in  respect  of  occupation  by  the  vendor  con- 
tinued after  the  time  for  completion  :  Leggott  v.  Metn.  By.  Co.,  5  Ch.  716  ; 
and  in  the  ease  of  leaseholds  :  Dyer  v.  Hargrove,  10  Ves.  505 ;  but  not  in 
cases  where  the  purchaser  ought  to  have  taken  possession  :  Dakin  v.  Cope, 
2  Russ.  170 ;  nor  where  the  purchaser  making  default  in  payment  the 
vendor  continues  to  carry  on  his  business  on  the  premises  :  Leggott  v. 
Metn.  By.  Co.,  5  Ch.  716. 

Income  tax  may  be  deducted  from  occupation  rent  as  a  just  allowance, 
not  to  be  specified :  Sherwin  v.  Shahspear,  5  D.  M.  &  G.  517,  532 ;  and 
as  to  occupation  rent  generally,  see  Markey  v.  Cooke,  I.  R.  10  C.  L.  149. 

In  general,  the  vendor  pays  all  outgoings  down  to  the  time  when  the  pur- 
chaser could  prudently  take  possession,  i.e.,  until  a  good  title  is  first  shown  ; 
Carrodus  v.  Sharp,  20  Beav.  56  ;  BarsU  v.  Tagg,  [1900]  1  Ch.  231 ;  Dart, 
V.  &  P.  139  ;  and  "  outgoings  "  stipulated  to  be  paid  by  a  vendor  up 
to  a  day  named  included  apportioned  rent  of  leaseholds  to  that  time  : 
Lawes  v.  Gibson,  1  Eq.  135  ;  and  charges  made  upon  the  owner  for  street 
improvements  under  a  local  improvement  Act :  Midgley  v.  Coppock,  4  Ex. 
D.  309  ;  and  expenses  of  demolition  of  dangerous  structures  condemned . 
by  a  magistrate's  order  :  Tubbs  v.  Wynne,  [1897]  1  Q.  B.  74  (distinguishing 
Be  Boor,  B.  v.  Hopkins,  40  Ch.  D.  572) ;  Be  Highett  and  Bird,  [1903]  1  Ch. 
509,  C.  A.  ;  or  of  abating  nuisances,  payable  by  the  "  owner  "  under  the 
.Public  Health  (London)  Act,  1891  (54  &  55  V.  c.  76) :  BarsM  v.  Ta^ig, 
[1900]  1  Ch.  231,  but  after  good  title  shown,  the  purchase  being  delayed  by 
the  purchaser's  default,  such  expenses  must  be  borne  by  Mm  :   S.  C. 

As  to  when  apportioned  expenses  of  street  improvements  become  a  charge 
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on  the  premises  as  between  vendor  and  purchaser,  sea  iJe  Bettesworth  and 
Richer,  37  Ch.  D.  535  ;  Re  Allen  and  Driscoll,  [1904]  2  Ch.  226,  C.  A.  (under 
Public  Health  Act,  1875,  s.  150) ;  Stock  v.  Meakin,  [1899]  2  Ch.  496  ; 
[1900]  1  Ch.  683,  C.  A.  ;  SuHees  v.  Woodhouse,  [1903]  1  K.  B.  396,  C.  A, 
(under  Private  Street  Works  Act,  1892,  s.  13) ;  Egg  v.  Blaney,  21  Q.  B.  D. 
107  (under  Metropolis  Management  Act,  1862,  s.  77) ;  West  v.  Dovmman, 
14  Ch.  D.  Ill,  C.  A.  (under  Local  Government  Act,  1858,  s.  62). 

Upon  the  sale  of  a  manor,  fines  received  up  to  the  time  fixed  for  com-  Manorial 
pletion  pass  as  rents  and  profits  to  the  vendor  :  Cuddon  v.  Tite,  1  GifE.  395  ;  fines, 
and  so  as  to  royalties  on  sale  of  a  stone  quarry :   Leppington  v.  Freeman, 
66  L.  T.  357  ;  40  W.  R.  348. 

Upon  the  sale  of  copyholds,  a  fine  payable  on  the  admittance  of  the  heir, 
after  the  death  of  the  vendor  (a  trustee  for  sale),  before  completion,  was 
borne  by  the  trust  estate  :  Paramore  v.  Oreenslade,  1  S.  &  G.  541. 

DETEBIOEATION. 

Where  a  vendor  insists  on  retaining  possession  after  the  time  fixed  for  Vendor 
completion,  he  will  be  entitled  to  all  proper  expenditure  for  maintaining  the  retaining 
property  in  proper  condition,  and  if  he  fails  to  do  so,  is  liable  for  deteriora-  possession, 
tion  and  dilapidation  :  Phillips  v.  Silvester,  8  Ch.  173,  Form  7,  p.  2173  ; 
Foster  v.  Deacon,  3  Madd.  394 ;  Dart,  V.  &  P.  288,  672  ;  Sugd.  V.  &  P. 
644 ;  and  so  where  he  sells  with  vacant  possession,  which  on  the  day  for 
completion  he  fails  to  give  :  Royal  Bristol  Bldg.  Soc.  v.  Bomash,  35  Ch.  D. 
390  ;  and  if  the  vendor  remains  in  possession  until  completion,  he  is  liable 
to  the  purchaser  as  for  a  breach  of  trust  in  respect  of  removal  of  the  soil 
by  a  trespasser :  Clarke  v.  Ramuz,  [1891]  2  Q.  B.  456  ;  and  for  the  manner 
of  assessing  the  amount  of  deterioration  where  the  vendor  has  continued 
to  work  a  coal  mine  for  his  own  benefit,  see  Brown  v.  Dibls,  25  W.  R.  776  ; 
Jegon  v.  Vivian,  6  Ch.  742 ;  Llynvi  Coal  Co.  v.  Brogden,  H  Eq.  188 ; 
Livingstone  v.  Rawyards  Coal  Co.,  5  App.  Ca.  25  ;  BiMi  Coal  Mining  Co.  v. 
Osborne,  [1899]  A.  C.  351,  P.  C. ;  Whitham  v.  Westminster  BryrrAo  Coal 
and  Coke  Co.,  [1896]  2  Ch.  538,  C.  A. ;  and  see  Vol.  I.  pp.  568,  573. 

If  the  existing  tenancies  will  expire  before  the  completion  of  the  purchase, 
it  is  the  proper  course  for  the  vendor  to  give  notice  to  the  purchaser  and 
consult  his  wishes  :  Earl  of  Egmont  v.  Smith,  6  Ch.  D.  469. 

A  purchaser  is  not  entitled  to  an  allowance  for  deterioration  after  the  time 
when  he  might  have  taken  possession  :  Burke  v.  L.  Rokeby,  2  Sw.  222  ; 
Minchin  v.  Nance,  4  Beav.  332  ;  nor  when  he  has  caused  it  himself  :  Harford 
v.  Furrier,  1  Madd.  532. 

A  purchaser  may  compel  discovery  from  a  vendor  of  the  persons  to  whom 
property  capable  of  deterioration  has  been  let,  and  the  nature  and  extent  of 
their  interest :  Dixon  v.  Eraser,  2  Eq.  497. 

Where  a  purchaser  had  paid  his  purchase-money  into  Court,  he  was 
allowed  an  ascertained  sum  for  deterioration,  with  interest  at  £4  p.  c, 
out  of  the  money  in  Court,  on  the  ground  that,  to  the  extent  of  the  ascer- 
tained amount,  he  had  paid  in  his  own  money :  Ferguson  v.  T adman, 
1  Sim.  530. 

A  receiver  may  be  appointed  for  the  purpose  of  securing  payments  due  Purchaser 
under  a  contract  from  a  purchaser  in  possession  pending  an  action  for  taking 
rescission  on  the  ground  of  misrepresentation  :    Cook  v.  Andrews,  [1897]  possession. 
1  Ch.  266. 

Where  a  purchaser  in  possession  causes  deterioration  by  improper  acts 
of  ownership,  he  will  be  ordered  to  pay  the  purchase-money  into  Court 
without  any  option  of  giving  up  possession  :  Dixon  v.  Astley,  1  Mer.  133  ; 
19  Ves.  164 ;  Lewis  v.  James,  32  Ch.  D.  326,  C.  A.  ;  though  the  deteriora- 
tion which  has  taken  place  is  not  due  to  his  personal  fault :  Pope  v.  0.  E. 
Ry.  Co.,  3  Eq.  171  ;  Dart,  V.  &  P.  1106, 

In  the  absence  of  deterioration,  a  purchaser  in  possession  will  be  allowed 
the  option  of  paying  the  purchase-mone}'  into  Court  or  giving  up  possession  : 
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Clarke  v.  Wilson,  15  Ves.  317  ;  Lewis  v.  James,  32  Ch.  D.  326,  C.  A. ; 
Greenwood  v.  Turner,  [1891]  2  Ch.  144 ;  and  generally  a  purchaser  cannot 
retain  both  possession  anid  the  purchase-money :  Wickham  v.  Evered, 
4  Madd.  53  ;  Younge  v.  Duncombe,  Yo.  275  ;  Tindal  v.  Cobham,  2  My.  & 
K.  385  ;  unless  he  is  in  possession  under  the  agreement :  Pryse  v.  Cambrian 
By.  Co.,  2  Ch.  444  ;  Dixon  v.  Astley,  1  Mer.  133  ;  Cooper  v.  L.  C.  &  D.  Ry. 
Co.,  14  W.  R.  985  ;  or  has  entered  under  circumstances  amounting  to  a 
purchase  of  the  right  of  possession  :  Capps  v.  Norwich  and  Spalding  By. 
Co.,  2  N.  R.  51  ;  9  Jur.  N.  S.  636 ;  11  W.  R.  657. 
Loss  by  fire.  Where  between  the  date  of  the  agreement  and  the  conveyance  the  property 
is  destroyed  by  fire,  the  loss  falls  on  the  purchaser  :  Paine  v.  Meller,  6  Ves. 
349 ;  and,  in  the  absence  of  any  provision  in  the  agreement,  he  is  not 
entitled  to  the  benefit  of  an  existing  insurance  :  Bayner  v.  Preston,  18  Ch. 
D.  1,  C.  A.  ;  Poole  v.  Adams,  12  W.  R.  683  ;  33  L.  J.  Ch.  339  ;  10  L.  T. 
287  ;  and  see  Beyard  v.  Arnold,  10  Ch.  386  ;  and  the  vendor,  having  been 
paid  his  purchase-money,  must  refund  to  the  insurers  any  money  received 
by  him  from  them  in  respect  of  the  loss  :  Castellain  v.  Preston,  11  Q.  B.  D. 
380,  C.  A. ;  Phoenix  Assce.  Go.  v.  Spooner,  [1905]  2  K.  B.  753. 

PAYMENT   OF  PUECHASE-MONEY. 

The  purchaser  might  insist  on  the  vendor  himself  receiving  the  purchase-' 
money,  or  there  being  written  authority  to  his  solr  to  receive  it ;  and  under 
special  circumstances  insist  upon  the  execution  of  the  conveyance  and 
receipt  of  the  purchase-money  by  the  vendor  in  the  presence  of  himself  and 
his  agent :  Viney  v.  Chaplin,  2  D.  &  J.  468  ;  4  Drew.  237  ;  but  the  mere 
fact  that  the  vendor  had  been  a  lunatic  was  not  enough  to  support  such 
a  right :  Essex  v.  Daniel,  L.  R.  10  C.  P.  538. 

By  the  Conveyancing  Act,  1881,  s.  56,  where  a  deed  executed  by  the 
person  entitled  to  give  a  receipt,  and  having  a  receipt  in  the  body  thereof  or 
endorsed  thereon,  is  produced  by  a  solr,  the  deed  is  to  be  sufficient  authority 
for  pajrment  by  the  person  liable  to  the  solr ;  but  notwithstanding  this 
section  a  purchaser  from  trustees  could  insist  upon  paying  the  money  to 
the  trustees  personally  or  to  their  joint  account  at  a  bank :  Be  Bellamy 
and  Met.  Board  of  Works,  24  Ch.  D.  387,  C.  A.  ;  and  see  Day  v.  Woolwich 
BUg.  Soc,  40  Ch.  D.  491,  494 ;  but  now,  by  the  Trustee  Act,  1893,  s.  17  (1), 
a  trustee  may  appoint  a  solr  to  be  his  agent  to  receive  and  give  a  discharge 
for  any  money  or  valuable  consideration  or  property  receivable  by  the 
trustee  under  the  trust,  by  permitting  the  solr  to  have  the  custody  of  and 
to  produce  a  deed  containing  any  such  receipt  as  is  referred  to  in  sect.  56 
of  the  Act  of  1881 ;  but  the  trustees  cannot  appoint  one  of  themselves  to 
be  agent :  Be  Flower  and  Met.  Board  of  Works,  27  Ch.  592  ;  Lewin,  529, 
530.  As  to  sale  by  different  sets  of  trustees  entitled  to  mortgage  money 
in  unequal  shares,  see  Be  Parker  and  Beach,  56  L.  J.  Ch.  358  ;  56  L.  T.  95  ; 
35  W.  R.  353. 

The  solr  must  be  appointed  by  the  trustee  himself,  and  not  by  a  person 
acting  under  a  general  authority  given  by  the  trustee  ;  but  in  the  absence 
of  suspicious  circumstances,  a  purchaser  would  not  be  justified  in  requiring 
proof  that  the  solr  had  the  prescribed  permission  :  Be  Hetling  and  Merlon, 
[1893]  3  Ch.  269,  280. 

A  solr  producing  a  deed  containing  a  receipt,  pursuant  to  sect.  56  of  the 
Conveyancing  Act,  1881  (44  &  45  V.  c.  41),  must,  in  order  to  discharge  a 
person  paying  him,  be  acting  for  the  person  sought  to  be  charged ;  and 
having  the  deed  in  his  office  is  not  equivalent  to  production  of  it :  Day  v. 
Woolwich  Equitable  Bldg.  Sac,  40  Ch.  D.  491 ;  but  as  to  the  former  point,  see 
King  v.  Smith,  [1900]  2  Ch.  425,  where  it  was  intimated  that  the  expression 
"  a  solr  "  as  used  in  the  section  might  have  a  wider  meaning. 

If  the  solr  producing  the  deed  is  de  facto  acting  in  the  transaction  as  the 
solr  of  the  vendor  or  mortgagor,  the  latter  -(vill  be  estopped  from  denying 
the  solr's  authority  to  give  a  good  discharge  :   King  v.  Smith,  sup. 
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CONVEYANCE. 


The  payment  of  the  purchase- money  and  execution  of  the  conveyance  Conveyance 
are  simultaneous   acts,    and    should   be   done  interchangeably :    Marg.  ^nd  payment 
Anspach  v.  Noel,  1  Madd.  316  ;  and  see  Darling  v.  Evans,  Form   1,  inf.  **  ''""^  time, 
p.  2215 ;  Urmston  v.  Singleton,  lb. 

A  vendor  cannot  object,  on  receiving  the  whole  purchase-money  and  the  Conveyance 
additional  costs,  to  convey  the  sold  property  in  parcels  at  the  same  time  ;  m  parcels, 
whether  he  can  object  to  convey  the  parcels  at  different  times,  quare  :  Earl 
ofEgmont  v.  Smith,  6  Ch.  D.  469. 

A  public  body  acquiring  land  compulsorily  cannot  refuse  to  take  a  con-  Public  body, 
veyance  on  the  score  of  expense :  Be  Carry-Elwes  Contract,  [1906]  2  Ch.  143. 

On  a  sale  by  a  mortgagor  free  from  incumbrance,  the  purchaser  is  entitled  Equity  of 
to  a  separate  conveyance  of  the  equity  of  redemption  to  keep  the  mortgage  redemption, 
on  foot :   Cooper  v.  CartwrigM,  Joh.  679. 

A  vendor  is  not  prevented  by  the  mere  fact  of  notice  of  a  sub-purchase  Sub-purchase, 
from  conveying  as  the  original  purchaser  appoints  :  Crabtree  v.  Poole,  12 
Eq.  13  ;  and  as  to  the  rights  of  a  sub-purchaser  or  a  stranger  to  the  agree- 
ment, see  Fenwich  v.  Bulman,  9  Eq.  165 ;  per  Lord  Cairns  in  Aheraman 
Ironworks  v.  Wickens,  4  Ch.  101,  111;  Tasher  v.  Small,  3  My.  &  Cr.  63  ; 
Fleming  v.  Loe,  [1901]  2  Ch.  594  ;  [1902]  2  Ch.  359;  and  1904,  W.  N.  sub 
nom.  Mackusick  v.  Fleming. 

The  conveyance  should  be  dated  from  the  time  when  the  title  is  first  Date  of 
shown  :    Toumsend  v.  Champernoione,  3  Y.  &  C.  505.  conveyance. 

For  form  of  certificate  of  settlement  of  draft  conveyance,  see  D.  C.  F.  768. 

In  a  vendor's  action,  the  Pit  having  executed  an  assignment  and  tendered  Refusal  to 
deeds,  and  the  Deft  having  refused  to  receive  them  or  pay  the  amount  *'"'®P'' 
certified  pursuant  to  order,  the  Court  directed  that  the  Pit  should  deposit  ''°"^^y''"    • 
tlie  assignment  and  deeds  in  Court,  and  that  thereupon  a  four-day  order 
should  be  drawn  up  against  the  Deft  for  payment  of  the  amount  certified 
and  the  costs  of  the  motion  :  Bell  v.  Denver,  54  L.  T.  729  ;  34  W.  R.  638. 

The  direction  to  convey  includes  the  vendor  and  all  other  necessary  Parties, 
parties ;    so  that  it  is  immaterial  whether  they  are  expressly  mentioned 
or  not :  Minton  v.  Kirwood,  3  Ch.  614. 

As  to  the  concurrence  of  the  vendor's  heir-at-law  where  the  legal  estate 
was  already  vested  in  the  purchaser,  see  Hoddel  v.  Pugh,  33  Beav.  489  ; 
or  where  the  heir  has  no  legal  or  beneficial  interest,  see  Duly  v.  Nalder,  14 
W.  R.  45  ;  35  L.  J.  Ch.  52  ;  11  Jur.  N.  S.  921 ;  or  no  beneficial  interest,  see 
Minton  v.  Kirwood,  3  Ch.  614. 

As  to  the  concurrence  of  rival  claimants  of  the  reversion  on  a  sale  of  lease- 
holds, see  Pegler  v.  White,  33  Beav.  403  ;  and  as  to  directing  the  Defts  to 
take  proceedings  to  obtain  or  compel  the  consent  of  the  lessor  to  a  necessary 
apportionment  of  rent  on  a  sale  under  the  Lands  Clauses  Consolidation  Act, 
see  Williams  v.  East  London  By.  Co.,  18  W.  R.  159  ;  21  L.  T.  524  ;  and  as 
to  such  consent,  Slipper  v.  Tottenham,  <Ssc.  By.  Co.,  4  Eq.  112. 

In  the  absence  of  express  condition  the  expense  of  procuring  the  concur- 
rence of  mortgagees  falls  on  the  vendor  :  Dart,  V.  &  P.  171,  723  ;  Be  Sander 
and  Wdlford,  1900,  W.  N.  183  ;  secus,  where  a  condition  provides  that  every 
assurance,  act,  and  thing  for  perfecting  the  title  shall  be  prepared,  obtained, 
made,  and  done  at  the  purchaser's  expense:  Be  Willett  and  Argenti,  1889, 
W.N.  66;  60L.  T.  735. 

As  to  the  concurrence  of  equitable  incumbrancers  holding  their  security 
as  joint  tenants,  see  Matson  v.  Dennis,  4  D.  J.  &  S.  345. 

Where  the  agreement  provides  for  the  concurrence  of  certain  parties,  the 
vendor  cannot  decUne  to  procure  it  on  the  ground  that  they  are  not 
necessary  or  proper  parties  :  Benson  v.  Lamb,  9  Beav.  502. 

Vendors  who  contract  to  sell  as  trustees  cannot  compel  the  purchaser  to 
accept  a  conveyance  from,  and  enter  into  a  new  contract  with,  the  tenant 
for  hfe  under  the  Settled  l«,nd  Acts  :  Be  Bryant  and  Birmingham,  44  Ch.  D. 
218,  C.  A. 
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But  first  mortgagees,  selling  as  such  under  their  power  of  sale,  were  held 
entitled  to  cure  a  defect  from  insufficient  notice  to  sell  by  procuring  the 
concurrence  of  the  second  mortgagees  and  mortgagor's  trustee  in  bank- 
ruptcy :  Ee  Thompson  and  Holt,  44  Ch.  D.  492  ;  and  see  also  Be  Baker  and 
Selmon,  [1907]  1  Ch.  238. 

Where  by  inadvertence  it  was  disclosed  to  the  purchaser  that  mortgage 
money  was  held  on  the  trusts  of  a  settlement,  he  was  entitled  to  require  that 
it  should  be  shown  that  the  mortgagees  were  the  duly  appointed  trustees 
thereof  :  -Be  Blaiberg  and  Abrahams,  [1899]  2  Ch.  340. 
Covenants  Where  trustees  are  empowered  to  sell  by  the  direction  of  the  tenant  for 

and  form.  life,  he  must  covenant  for  title  :  Earl  Poulett  v.  Hood,  5  Bq.  115  ;  Me  Sawyer 
and  Baring,  52  L.  J.  Ch.  404 ;  33  W.  R.  26  ;  51  L.  T.  356  ;  but  in  a  sale 
by  the  Court,  where  the  trustees  have  power  to  give  a  discharge,  the  bene- 
ficiaries need  not  covenant  for  title  :  Cottrell  v.  C,  2  Eq.  330  ;  and  as  to 
trustees'  covenants,  see  Worley  v.  Frampton,  5  Ha.  560. 

Where  the  conditions  provide  that  the  purchaser  shall  enter  into  a  cove- 
nant for  securing  rights  reserved  to  the  vendor,  he  is  entitled  to  an  absolute 
covenant,  and  not  subject  to  a  proviso  freeing  the  purchaser  from  liability 
in  the  event  of  an  assignee  from  Mm  entering  into  a  similar  covenant  : 
Pollock  V.  Babbits,  21  Ch.  D.  467,  C.  A. 

And  a  purchaser  of  one  or  two  lots  may  be  bound  to  enter  into  a  restrictive 
covenant  with  the  vendor,  though  the  other  lot  is  unsold,  so  that  he  cannot  get 
the  benefit  of  a  co-purchaser's  covenant :  Be  Moidy  and  Cowman,  51 L.  T.  721. 

Where  land  is  sold  for  an  annuity  to  be  charged  on  the  land,  the  vendor  is 
entitled  to  the  purchaser's  covenant  to  pay  :  Bower  v.  Cooper,  2  Ha.  408  ; 
and  where  there  is  a,  stipulation  to  convey  the  land  subject  to  all  rents, 
incidents  of  tenure,  and  easements,  if  any,  the  purchaser  cannot  resist  the 
insertion  of  the  words  in  the  conveyance  :  Oale  v.  Squier,  5  Ch.  D.  625,  C.  A. ; 
4  Ch.  D.  226. 

As  to  the  effect  of  general  words  in  the  conveyance,  see  Thompson  v.  Wafer- 
loo,  6  Eq.  36;  and  as  to  the  meaning  of  the  words  "growing  crops,"see  Webster 
V.  Dmaldson,  13  W.  R.  515  ;  34Beav.  451 ;  11  Jur.  N.  S.  404;  12  L.  T.  69. 

The  purchaser  of  a  leasehold  interest  is  bound  to  indemnify  the  vendor 
against  the  rents  reserved  by  the  lease  and  the  covenants  contained  in  it ; 
and  this  applies  to  sales  under  the  Lands  Clauses  Consolidation  Act : 
Harding  v.  Met.  By.  Co.,  7  Ch.  154 ;  Form  14,  sup.  p.  2178  ;  and  see  Be 
Poole  and  Clarke's  Contract,  [1904]  2  Ch.  173  ;  HarrisY.  Boots,  dbc.  i(i..  [1904] 
2  Ch.  376,  as  to  the  object  of  such  covenants  being  merely  to  indemnify. 

A  covenant  to  this  effect  will  be  held  to  be  implied  if  not  inserted  in  the 
assignment :  Moule  v.  Oarrett,  L.  B.  7  Ex.  101. 

A  covenant  in  an  assignment  of  a  lease  to  pay  rents  and  observe  covenants 
was  held  not  to  extend  to  rents  already  due  and  paid :  Be  Bussell,  B.  v. 
Schoolbred,  29  Ch.  D.  254,  C.  A. 

As  to  the  implied  liability  of  purchaser  to  indemnify  the  vendor  against 
mortgage  debt,  see  Mills  v.  United  Counties  Bank,  Ld.,  [1911]  1  Ch.  669. 

The  conveyance  to  the  purchaser  must  be  subject  only  to  the  restrictive 
covenants  mentioned  in  the  contract,  although  he  has  notice  of  others  :  Be 
Wallis  and  Barnard,  [1899]  2  Ch.  515. 

And  purchaser  of  a  share  in  a  business  must  covenant  to  indemnify 
vendor  :  Dodson  v.  Downey,  [1901]  2  Ch.  736. 

Where  the  direction  to  settle  the  conveyance  was  omitted  in  the  decree,  it 
was  suppUed  on  petition  :  Trevelyan  v.  Charter,  9  Beav.  140  ;  and  such  an 
order  would  now  be  obtained  on  motion. 

As  to  the  conversion  of  a  long  term  of  years  into  a  fee  simple,  see  Con- 
veyancing Acts,  1881,  s.  65;  1882,  s.  11  ;  Be  Chapman  and  Hobbs,  29 
Ch.  D.  1007. 

DELIVERY   OF  DEEDS. 

The  purchaser  has  a  right  (in  the  absence  of  express  stipulation)  to 
call  upon  the  vendor  to  deliver  up  all  deeds  and  documents  of  title  in  his 
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possession  :  M'Namara  v.  Williams,  6  Ves.  144  ;  and  the  Court  will  enforce 
special  conditions  of  sale  relating  to  custody  and  delivery  of  them  ;  Sale  v. 
Lambert,  18  Eq.  1 ;  Form  19,  sup.  p.  21S0. 

Where  the  documents  could  not  be  delivered  up,  the  purchaser  had  a  right  Covenant  for 
to  a  covenant  for  the  production  of  all  documents  mentioned  in  the  abstract  production, 
necessary  to  make  a  good  title,  except  copies  of  court  roll  or  enrolled  in- 
dentures of  bargain  and  sale  which  were  not  in  his  possession  :  Cooper  v. 
Emery,  1  Ph.  388  ;  and  see  Dart,  V.  &  P.  156  ;  Sugd.  V.  &  P.  448.  And 
under  the  Conveyancing  Act,  1881,  s.  9,  an  acknowledgment,  as  therein 
defined,  of  the  right  to  production  is  to  satisfy  any  liability  to  give  a  covenant 
for  production  and  delivery  of  copies  of  or  extracts  from  documents,  and 
an  undertaking  for  safe  custody  of  documents  is  to  satisfy  any  liability  to 
give  a  covenant  for  the  same  purpose. 

The  question  of  what  deeds  are  material  will  be  decided  according  to  the 
particular  circumstances  of  each  case  :  Offen  v.  Harman,  8  W.  R.  129. 

A  vendor  is  not  boimd  to  produce  or  procure  a  covenant  for  production 
of  a  document  which  is  of  record  in  Scotland,  but  he  must  furnish  secondary 
evidence  of  its  contents  :  Halkett  v.  The  Earl  of  Dudley,  [1907]  1  Ch.  590. 

By  the  Vendor  and  Purchaser  Act,  1874  (37  &  38  V.  c.  78),  s.  2,  the 
inability  of  the  vendor  to  furnish  the  purchaser  with  a  legal  covenant  to 
produce  and  furnish  copies  of  documents  of  title  is  not  an  objection  to  the 
title,  in  case  the  purchaser  will  have,  on  completion,  an  equitable  right  to 
the  production  of  them. 

Under  the  fifth  rule  of  the  same  section,  where  the  vendor  retains  any 
part  of  an  estate  to  which  any  documents  of  title  relate  he  shall  be  entitled 
to  retain  such  documents.  This  rule  only  apphes  to  land,  not  to  policies 
of  insurance  :  Be  Williams  and  Duchess  of  Newcastle,  [1897]  2  Ch.  144. 

The  vendor  is  entitled  to  retain  documents  of  title  showing  the  title  to 
and  the  extinguishment  of  an  easement  appurtenant  to  the  land  sold,  over 
a  servient  tenement  retained  by  him :  Be  Lehmann  and  Walker,  [19061 
2  Ch-  640. 

By  the  Conveyancing  Act,  1881,  s.  3  (2),  where  land  of  copyhold  or  Enfranchised 
customary  tenure  has  been  enfranchised,  the  purchaser  of  the  freehold  is  copyholds, 
not  to  have  the  right  to  call  for  the  title  to  make  the  enfranchisement. 

As  to  the  right  of  copyholders  on  enfranchisement  to  acknowledgment  by 
the  lord  of  their  right  to  production  of  the  documents  of  title  of  the  manor, 
see  Be  Agg-Oardner,  25  Ch.  D.  600. 

As  to  what  is  sufficient  evidence  of  the  execution  and  contents  of  lost  deeds  Lost  deeds. 
as  against  an  unwilling  purchaser,  see  Moulton  v.  Edmonds,  1  D.  F.  &  J. 
246  ;  Sugd.  V.  &  P.  421,  436. 

The  purchaser  caimot  require  a  reconveyance  to  be  stamped  if  the  re-  Stamping  re- 
conveying  parties  concurred  in  the  conveyance  to  him :  Be  Birhbeck  Land  conveyance. 
Soc,  24  Ch.  D.  119  ;  secus,  a  mortgage,  though  the  mortgagee  concurs  :  Be 
Whiting  to  Loomes,  17  Ch.  D.  10  C.  A. 

Costs  of  production  of  deeds  in  possession  of  a  mortgagee  under  a  mortgage  Deeds  in 
created  by  a  vendor  who  contracts  to  sell  free  from  incumbrances  are  {semhlc)  possession  of 
payable  by  the  purchaser  under  the  Conveyancing  Act,  1881,  ».  3  (6) :   Be  mortgagee. 
Willett  and  Argenti,  60  L.  T.  735  ;   1889,  W.  N.  66. 

DISMISSAL— ^DEPOSIT. 

Where  a  vendor's  action  is  dismissed  after  a  certificate  against  the  title,  ho  Vendor's 
will  be  ordered  to  return  the  deposit  ivith  interest  at  £4  p.  c.  :  Lord  Anson  action. 
V.  Hodges,  5  Sim.  227  ;  Graves  v.  Wright,  2  Dr.  &  W.  79  ;  and  so  notwith- 
standing a  condition  for  repayment  of  the  deposit  without  interest  if  there 
has  been  long  delay :  M'Culloch  v.  Gregory,  1  K.  &  J.  286. 

In  a  vendor's  action.  Deft  admitting  unwillingness  to  complete,  but  not 
appearing  at  the  trial,  the  Court  declined  to  give  immediate  judgment  for 
rescission  of  the  contract  and  forf-iiture  of  the  deposit,  but  gave  the  usual 
judgment  only :  Stone  v.  Smith,  35  Ch.  D.  188. 
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Lien  of  And  upon  payment  of  any  portion  of  the  purchase-money,  the  purchaser 

purchaser.  acquires  a  corresponding  interest  in  the  estate  :  Base  v.  Watson,  10  H.  L.  C. 
672  ;  Levrj  v.  Stogdon,  [1898]  1  Ch.  478  ;  [1899]  1  Ch,  5,  C.  A.  ;  Whitbread  v. 
Watt,  [1901]  1  Ch.  911  ;  [1902]  1  Ch.  835,  C.  A. ;  so  that  where  the  agree- 
ment fails  for  want  of  title,  or  otherwise  without  his  fault,  the  purchaser 
will  be  entitled  to  a  lien  upon  the  estate  for  his  deposit  and  interest :  Wythes 
V.  Lee,  3  Drew.  396  ;  and  costs :  Turner  v.  Marriott,  3  Eq.  744  ;  Kitton  v. 
Hewett,  1904,  W.N.  21;  Form  12,  p.  2177;  ioHovnngMiddletonY.Magnay, 
2  H.  &  M.  233  ;  and  see  Aberaman  Ironworks  v.  Wickens,  4  Ch.  101 ;  and 
although  a  purchaser,  guilty  of  unwarrantable  delay  in  paying  the  balance 
of  his  purchase-money,  may  be  disentitled  to  maintain  an  action  for  specific 
performance,  he  will  not,  in  the  absence  of  special  circumstances,  be  treated 
as  having  repudiated  the  contract,  so  as  to  be  precluded  from  recovering 
damages  for  the  breach  of  it :  Cornwall  v.  Henson,  [1900]  2  Ch.  298,  C.  A. ; 
[1899]  2  Ch.  710. 
Costs  of  Where  the  vendor  failed  to  deliver  an  abstract  within  a  reasonable  time, 

investigating    he  was  ordered  to  repay  the  deposit  with  interest  at  £4  p.  c,  and,  as  damages, 
title.  the  purchaser's  costs  of  investigating  the  title :  Compton  v.  Baghy,  [1892] 

1  Ch.  313  ;  so  also  where  no  title  is  shown  :  Pearl  Life  Ass.  Co.  v.  Butten- 
shaw,  1893,  W.  N.  123  ;  and  see  Kitton  v.  Hewett,  sup.,  where  the  Court 
made  a  declaration  of  lien  for  such  costs. 
Legal  remedy.  But  where  no  binding  agreement  was  established,  it  has  been  held  that 
the  right  to  recover  the  deposit  is  a  right  at  law :  Sainsbury  v.  Jones,  5  My. 
&  Cr.  1  ;  Kendall  v.  Beckett,  2  R.  &  M.  88  ;  Bede  v.  Oakes,  2  D.  J.  &  S.  518  ; 
and  see  Nottingham  Brick  Co.  v.  Butler,  16  Q.  B.  D.  778,  C.  A. 

Where  the  purchaser  stipulated  for  a  good  marketable  title,  but  the  pro- 
perty was  subject  to  restrictive  covenants  which  rendered  the  title  un- 
marketable, he  was  entitled  to  the  return  of  his  deposit,  though  he  knew  of 
the  existence  of  the  restrictions  :  Cato  v.  Thompson,  9  Q.  B.  D.  616,  C.  A. 
After  rescission,  consequent  upon  the  purchasers'  default,  he  cannot,  on 
subsequently  discovermg  that  the  title  was  bad,  recover  his  deposit :  Soper 
V.  AmoU,  37  Ch.  D.  96,  C.  A. ;   14  App.  Ca.  429. 

And  a  purchaser  who  has  agreed  to  accept  such  title  as  the  vendor  has, 
cannot  recover  his  deposit  when  he  finds  out  that  the  title  is  possessory  only  : 
Bosenherg  v.  Cook,  8  Q.  B.  D.  162,  C.  A. ;  Best  v.  Hamand,  12  Ch.  D.  1,  C.  A. 
And  in  all  cases  the  equitable  jurisdiction  to  order  a  return  of  the  deposit 
is  discretionary :  Southcomb  v.  Bp.  of  Exeter,  6  Ha.  225. 

Generally,  as  the  deposit  is  paid  by  way  of  a  guaranty  that  the  contract 
shall  be  performed,  where  the  purchaser  fails  to  carry  out  the  agreement,  he 
has' no  right  to  a  return  of  the  deposit,  whether  there  be  an  express  stipula- 
tion for  its  forfeiture  or  not :  Exp.  Barrell,  10  Ch.  512  ;  Depree  v.  Bed- 
borough,  4  Giff.  479  ;  Hall  v.  Burnell,  1911,  W.  N.  189 ;  and  cf.  Hart  v. 
Porthgain  Harbour  Co.,  [1903]  1  Ch.  690 ;  or  if  the  contract  goes  off  by 
default  on  his  part  such  as  to  justify  the  vendor  in  considering  that  he  has 
repudiated  the  contract :  Howe  v.  Smith,  27  Ch.  D.  89,  C.  A.  ;  and  see 
Cornwall  v.  Henson,  [1899]  2  Ch.  710 ;  [1900]  2  Ch.  298,  C.  A. ;  even  where 
the  vendor  asks  for  and  obtains  rescission ;  Hall  v.  Burnell,  sup. ;  secus, 
where  the  delay  is  accounted  for  by  the  nature  of  the  property,  e.g.,  a 
reversion  which  has  only  recently  fallen  into  possession :  Levy  v.  Stogdon, 
[1898]  1  Ch.  478  (per  Stirling,  J.) ;  S.  C,  [1899]  1  Ch.  5,  C.  A.  And  a 
proviso  that  on  default  by  the  purchaser  the  vendor  may  re-sell  and  recover 
any  deficiency  in  price  as  liquidated  damages  does  not  prevent  him  from 
retaining  the  deposit :  S.  C.  ;  and  see  Essex  v.  Daniell,  L.  E.  10  C.  P. 
538.  The  vendor  cannot  have  rescission  and  at  the  same  time  damages 
for  breach  of  contract :  Jackson  v.  De  Kadick,  1904,  W.  N.  168  (forfeiture 
of  deposit),  but  cf.  Hall  v.  Burnell,  sup. ;  and  see  post,  p.  2220. 
Bankruptcy.  Where  a  deposit  was  paid  into  Court,  and  the  purchaser  became  bankrupt 
and  his  assignees  disclaimed  the  agreement,  the  deposit  was  paid  out  to  the 
vendor  who  had  paid  it  in,  and  proceedings  were  stayed  without  prejudice 
to  any  proceedings  in  bankruptcy  :  Kell  v.  Nokes,  14  W.  E.  908  ;   14  L.  T. 


Equitable 

jurisdiction 

discretionary 
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697  ;  and  where  before  the  time  fixed  for  completion  the  vendor  commits 
an  act  of  bankruptcy,  the  purchaser,  having  notice  of  it,  and  not  being  pro- 
tected by  sect.  49  of  the  Bankruptcy  Act,  1883,  is  not  bound  to  complete, 
and  is  entitled  to  recover  the  deposit :  Powell  v.  Marshall,  [1899]  1  Q.  B. 
710,  C.  A. 

A  deposit  is  prima  facie  to  be  paid  in  cash,  and  in  the  absence  of  evidence  Tender  of 
of  a  custom  to  the  contrary  the  tender  of  a  cheque  even  by  or  of  a  person  in  deposit, 
credit  is  insufficient :  Johnston  v,  Boyes,  [1899]  2  Ch.  73. 

Upon  the  question  whether  a  sum  to  be  paid  by  way  of  deposit  under  Enforcing 
a  general  building  contract  was  recoverable  as  liquidated  damages  or  to  payment  of. 
be  regarded  as  a  penalty,  see  Wallis  v.  Smith,  21  Ch.  D.  243,  C.  A. 

Where  the  deposit  remains  in  the  hands  of  the  auctioneers,  the  practice  Auctioneer, 
is  to  apply  to  them  to  pay  it  into  Court,  and  make  them  Defts  if-  they 
refuse  ;  but  if  it  be  a  large  sum  they  may  properly  be  made  Defts  in  the 
first  instance  :  Earl  of  Egmont  v.  Smith,  6  Ch.  D.  469. 

Where  the  vendor,  in  a  compulsory  sale  under  the  Lands  Clauses  Con-  Lands  Clauses 
soUdation  Act,  proved  to  have  only  a  partial  interest,  proceedings  in  a  Consolidation 
suit   by  him  for  specific  performance  were  not  stayed    on  the   Deft's  Act. 
motion  :  Gedye  v.  Commrs.  of  Works,  16  W.  R.  1106  ;  19  L.  T.  82. 


Where  the  question  of  title  is  not  the  chief  matter  in  dispute  between  the 
parties,  the  costs  will,  as  a  rule,  follow  the  result :  Croome  v  Lediard,  2 
My.  &  K.  293  ;  Abbott  v.  Sworder,  4  D.  &  S.  448, 459  ;  Upperton  v.  Nicholson, 
6  Ch.  436 ;  Nene  Valley  Commrs.  v.  Dunhley,  4  Ch.  D.  1,  C.  A. ;  and  see 
Monro  v.  Taylor,  3  Mac.  &  G.  713  ;  8  Ha.  51 ;  Lyle  v.  Earl  of  Yarhorough, 
Joh.  70  ;  et  sup.  p.  2169. 

Where  a  purchaser's  objections  to  the  title  have  occasioned  the  litigation.  Purchaser's 
and  are  overruled,  he  will  be  liable  for  the  costs :  per  James,  L.  J.,  in  objections. 
Phillipson  v.  Gibbon,  6  Ch.  434  ;  Forster  v.  Abraham,  17  Eq.  351 ;  Peter  v. 
Nicholls,  11  Eq.  391  ;  Long  v.  Collier,  4  Russ.  269  ;  Scoones  v.  Morrell,  1 
Beav.  251 ;  at  least  if  the  objections  are  futile :  Morris  v.  Debenham,  2 
Ch.  D.  547  ;  but  not  if  they  involve  points  of  nicety  or  novelty :  Cruik- 
shank  v.  Duffin,  13  Eq.  555  ;  Mullings  v.  Trinder,  10  Eq.  457  ;  and  the 
purchaser  concurs  in  taking  the  opinion  of  the  Court  (though  clearly  against 
him)  in  the  least  expensive  way :  Radford  v.  Willis,  7  Ch.  7  ;  and  as  to 
costs  under  the  Vendor  and  Purchaser  Act,  1874,  v.  inf.  p.  2200. 

Where  the  purchaser  has  by  his  conduct  caused  the  litigation  he  will 
be  liable  for  the  costs,  notwithstanding  any  decision  in  his  favour  on  par- 
ticular points  in  dispute :  Shertdn  v,  Shakspear,  17  Beav.  267,  277  ;  5 
D.  M.  &  G.  517  ;  Peers  v.  Sneyd,  17  Beav.  151. 

In  a  vendor's  suit,  the  ordinary  rule  (subject  to  the  foregoing  excep-  Ordinary  rule 
tions)  is  that  costs  are  given  against  the  Pit  up  to  the  time  when  he  has  first  in  vendor's 
shown  a  good  title  :   per  James,  L.  J.,  in  Phillipson  v.  Oibbon,  6  Ch.  434  ;  action, 
and  this  rule  will  not  be  lightly  departed  from  :    Wilkinson  v.  Hartley,  15 
Beav.  183  ;  but  will  not  be  always  followed  where  the  objections  might  have 
been  removed,  if  made  before  the  commencement  of  the  suit :  per  Knight 
Bruce,  L.  J.,  in  Freer  v.  Hesse,  4  D.  M.  &  G.  505. 

And  where  the  vendor  withheld  material  information  he  was  deprived  of 
costs :  Qreenhalgh  v.  Brindley,  [1901]  2  Ch.  324. 

And  where  fatal  objections  which  might  have  been  known  to  both  parties  Objections 
were  taken  late  in  the  course  of  the  suit,  no  costs  were  given,  except  such  as  taken  after 
had  been  unnecessarily  caused  by  the  vendor :  Phillipson  v.  Oibbon,  6  Ch.  action. 
428  ;  and  so,  where  a  fatal  objection  was  taken  very  late,  costs  were  refused 
to  the  purchaser  :   Upperton  v.  Nicholson,  6  Ch.  436  ;  and  see  Weston  v. 
Savage,  10  Ch  D,  736. 

Where  in  a  vendor's  action  for  rescission  the  purchaser  was  successful  on  a 
counterclaim  for  specific  performance,  he  was  allowed  to  retain  his  costs 
in  priority  to  a  second  mortgagee  whose  mortgage  was  effected  after  the 
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contract  of  sale  but  before  action  ;  but  the  order  was  subject  to  the  rights  of 

a  prior  mortgagee :  Green  v.  Sevin,  13  Ch.  D.  589  ;  seous,  where  the  debt  due 

to  the  vendor  is  due  to  him  in  a  different  capacity,  eg.,  as  administrator, 

even  though  he  is  himself  a  beneficiary  :  Phillips  v.  Howell,  [1901]  2  Ch.  773. 

A  purchaser's  suit,  after  a  certificate  against  the  title,  was  dismissed 

without  costs  :  Maldon  v.  Tyson,  9  Beav.  347  (but  v.  sup.  p.  2189) ;  seciis, 

where  there  had  been  long  delay  and  httle  hope  of  completing  the  title : 

Fraser  v.  Wood,  8  Beav.  339  ;  but  see  Middleton  v.  Magnay,  2  H.  &  M.  233. 

Death  of  Where  the  death  of  the  vendor,  intestate  before  completion,  renders  an 

vendor  before  action  for  specific  performance  necessary,  the  costs  of  the  purchaser  and  of 

completion,      ^j^g  lega]  pers.  represve  of  the  vendor  must  be  borne  by  them  respectively, 

but  the  costs  of  an  infant  heir-at-law  have  been  held  to  be  payable  out  of  the 

purchase-money:  Barker  v.  Venables,  13  W.  R.  803  ;  34  L.  J.  Ch.  420; 

11  Jur.  N.  S.  480  ;  12  L.  T.  79  ;  Scott  v.  S.,  11  W.  R.  766  ;  8.  C,  13  W.  R. 

803,  n.  ;  Purser  v.  Darhy,  4  K.  &  J.  41  ;   Hodson  v.  Carter,  1  N.  R.  179  ; 

7  L.  T.  504 ;  Hanson  v.  Lake,  2  Y.  &  C.  C.  328  (the  decision  in  Midland,  &c. 

Ry.  Co.  V.  Westcomh,  11  Sim.  57,  not  being  followed) ;  and  see  Longinotto  v. 

Morss,  26  L.  T.  828. 

But  where  the  vendor  dies,  leaving  a  will  which  makes  the  action  neces- 
sary, the  whole  of  the  costs  thus  occasioned  will  fall  on  his  estate  :  Purser  v. 
Darhy,  4  K.  &  J.  41  ;   Wortham  v.  Ld.  Daere,  2  K.  &  J.  437  ;  Sanderson  v. 
Chadwick,  2  N.  R.  414 ;  notwithstanding  the  decisions  in  Bannerman  v. 
Clarke,  3  Drew.  632  ;  Hinder  v.  Streeten,  10  Ha.  18  ;  and  Hall  v.  Bushill,  14 
W.  R.  495  ;  14  L.  T.  246  ;  except  in  the  ease  of  lands  taken  under  the  Lands 
Clauses  ConsoHdation  Act,  where  no  costs  were  given  :  L.&  8.  W.  Ry.  Co.  v. 
Bridger,  4  N.  R.  261 ;  12  W.  R.  948. 
Claim  under         Where  a  Deft  claimed  under  an  alleged  prior  contract,  a  decree  was  made 
prior  contract,  with  costs  in  favour  of  the  Pit,  but  it  was  ordered  that,  as  between  the  Defts, 
the  costs  should  be  wholly  borne  by  the  party  making  the  claim  :   Wilson  v. 
Thomson,  L.  R.  20  Eq.  744 ;  44  L.  J.  Ch.  527. 
Parliamentary      Where,  after  a  suit  for  specific  performance,  the  Pit,  being  vendor,  to 
costs.  protect  his  rights  opposed  various  bills  in  Parhament,  and  then  an  arrange- 

ment was  made  to  pay  principal,  interest,  and  costs,  it  was  held  that  the 
parhamentary  costs  were  included:  Cooper  v.  L.  C.  <Ss  D.  Ry.  Co.,  17  L.  T. 
283. 

As  to  the  costs  generally,  see  Dan.  Ch.  Pr.  976,  1134 ;  Dart,  V,  &  P. 
506,  507. 

(ill.)    COMPENSATION   OE  ABATEMENT. 

1.  Inquiry  as  to  Title,  and  if  Title  not  shown  to  Part,  Inquiry 

if  such  Part  be  material. 

Oeder  that  the  following  &c.  :  1.  An  inquiry  whether  the  Pit  can 
make  to  the  Deft  a  good  title  to  the  estate  in  question  agreed  to  be 
purchased  by  him,  or  to  any  and  what  part  thereof  ;  And  in  case  it 
shall  appear  that  the  Pit  can  make  a  good  title  to  part  of  the  said 
estate ;  2.  An  inquiry  whether  such  part,  if  any,  of  the  said  estate 
as  to  which  the  Pit  cannot  make  a  good  title  be  material  to  the 
enjoyment  of  the  remainder  ;  and  if  not  what  deduction  ought  to 
be  made  from  the  purchase-money  in  respect  thereof. — Evance  v. 
Hogg,  M.  R.,  25  Nov.  1805,  A.  440. 

2.  Specific  Performance,  with  Abatement  for  deficient  Interest. 

"  Declaee  that  the  Pit  is  entitled  to  specific  performance  of  the 
agreement  dated  &c.,  to  the  extent  of  all  the  interest  of  S.  in  the 
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pleadings  named  in  the  property  comprised  in  the  said  agreement, 
being  the  said  S.'s  estate  therein  for  the  life  of  W.  in  the  pleadings 
named,  and  such  estate  by  the  curtesy  as  he  may  become  entitled  to 
therein,  with  a  proportionate  abatement  of  the  purchase-money  in 
respect  of  the  interest  of  the  wife  of  the  said  S.  therein,  and  adjudge 
&c. ;  And  it  is  ordered  that  the  following  (fee.  :  1.  An  inquiry  what  is 
the  amount  to  be  paid  by  the  Pit  for  the  purchase-money  of  the  said 
property  comprised  in  the  said  agreement  in  respect  of  the  interest 
of  the  said  S.  having  regard  to  the  declaration  aforesaid." — Account 
of  rents  and  profits  against  Deft,  and  directions  for  deduction  of 
the  amount  and  payment  of  the  balance  by  the  Pit,  and  for  convey- 
ance by  the  Deft  free  from  incumbrances. — Barnes  v.  Wood,  V.-C.  J., 
29  June,  1869,  A.  2078  ;  8  Eq.  424. 

3.  The  Like — Title  good,  subject  to  Requisitions — Inquiry  as  to 
Expenditure  by  Vendor — Mortgage  to  be  executed  by  Pur- 
chaser. 

Declaee  that  the  agreement  dated  &c.  for  the  purchase  by  the 
Deft  of  &c.   ought  to  be  specifically  performed  and  carried  into 
execution,  but  the  Pit  is  to  give  compensation  in  respect  of  the 
allowance  or  reduction  in  the  pleadings  mentioned  of  £ —  per  ann. 
from  &c.  to  &c.  out  of  the  rent  of  the  parsonage  farm,  part  of  the 
said  estate  ;  And  order  and  adjudge  the  same  accordingly.    Declare 
that  a  good  title  has  been  shown  to  the  said  estate  subject  to  the  Pit 
fulfilling  what  he  has  engaged  to  do  in  his  answers  to  the  Deft's 
requisitions ;    And  it  is  ordered  that  the  Pit's  costs  of  action  be 
taxed  &c. ;  Compute  interest  on  purchase-money  ;  And  it  is  ordered 
that  the  following  account  and  inquiry  be  taken  and  made,  that  is 
to  say : — (1)  An  account  of  rents  and  profits  of  the  said  estate 
received  by  the  Pit  or  by  any  other  person  &c.  since  &c. ;    (2)  An 
inquiry  whether  any  and  what  expenses  have  been  incurred  on  the 
works  done  by  the  Pit  to  the  said  estate  under  the  order  dated  &c.  ; 
And  it  is  ordered  that  what  shall  be  certified  to  be  due  on  the  said 
account  be  deducted  from  the  total  amount  of  the  said  purchase- 
money,  interest,  and  costs,  and  what  shall  be  certified  to  be  due  under 
the  said  inquiry,  and  the  balance  due  to  the  Pit  certified  ;  And  upon 
the  Pit  executing  a  proper  conveyance  of  the  said  estate  to  the  Deft 
at  the  expense  of  the  Deft  according  to  the  said  agreement,  or  to  whom 
he  shall  appoint,  such  conveyance  to  be  settled  &c.  in  case  the 
parties  difier,  and  the  Deft  executing  a  proper  mortgage  of  the  said 
estate  to  secure  £ —  with  interest  as  aforesaid  at  the  expense  of  the 
Deft,  such  mortgage  to  be  settled  <fec.  ;  It  is  ordered  that  the  Deft  do 
pay  to  the  Pit  the  balance  which  shall  be  certified  to  remain  due  to 
him  in  respect  of  such  purchase-money,  interest  and  costs. — See 
Davenport  v.  Charsley,  Kay,  J.,  6  Feb.  1886,  A.  455  ;  *S.  C,  54  L.  T. 
372. 
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4.  The  Like — urith  Abatement  for  deficient  Parcels. 

Declare  Pit  entitled  to  specific  performance  &c.,  "  and  to  an 
abatement  from  the  residue  of  the  purchase-money  and  interest, 
but  to  the  amount  only  of  what  would  be  the  value  of  the  deficiency 
of  the  soil  in  the  pleadings  mentioned  covered  with  wood,  after 
deducting  the  value  of  the  wood  thereon,  and  adjudge  the  same 
accordingly ;  And  it  is  ordered  that  such  abatement  be  settled  by 
the  Judge." — Directions  for  computation  of  interest  and  conveyance, 
&G.~Hill  V.  Buckley,  M.  R.,  24  Jan.  1811,  A.  1333 ;   17  Ves.  394. 

5.  The  Like — Agreement  for  a  Lease,  ivith  Abatement. 

Declare  that  the  Pits  are  entitled  to  a  specific  performance  by 
the  Deft  of  the  agreement  constituted  by  the  memorandum  and 
letter  in  the  pleadings  mentioned  to  the  extent  of  the  Deft's  interest 
in  the  premises  comprised  in  the  said  agreement,  with  an  abatement 
of  one  moiety  of  the  rent  to  be  reserved  in  respect  thereof,  and  order 
and  adjudge  the  same  accordingly ;  And  it  is  ordered  that  the  Deft  do 
execute  a  lease  of  the  said  premises  for  the  term  in  the  said  agreement 
mentioned  to  the  Pits,  according  to  the  foregoing  declaration,  such 
lease  to  be  settled  by  the  Judge  ;  And  it  is  ordered  that  the  Pits  do 
execute  to  the  Deft  a  counterpart  of  the  said  lease. — Deft  to  pay 
Pits'  costs  of  the  action. — Burrow  v.  Scammell,  V.-C.  B.,  3  Dec. 
1881,  A.  2295  ;  S.  C,  19  Ch.  D.  175. 

6.  The  Like — Abatement  from  Rent  for  Deficiency  of  Parcels. 

Declare  &c.  [Forms  1 — 3,  p.  2136] ;  "  And  it  is  ordered  that  the 
Deft  do  execute  a  lease  of  the  premises  comprised  in  the  said  agree- 
ment for  the  term  therein  mentioned  to  the  Pit  with  the  usual 
covenants  and  provisions  according  to  the  said  agreement,  except 
that  the  acreage  is  to  be  214a.  1e.  Up.,  and  the  rent  is  to  be  reduced 
in  the  proportion  which  235a.  2r.  9p.  bears  to  214a.  1e.  Up." — 
Such  lease  to  be  settled  &c. — Pit  to  execute  counterpart. — Deft  to 
pay  costs  af  action. — McKenzie  v.  Hesketh,  Fry,  J.,  3  Dec.  1877, 
B.  2148  ;  7  Ch.  D.  675. 

7.  The  Like — ivith  Abatement,  for  defect  of  Title,  and  Misrepre- 
sentation as  to  Working  Expenses  of  Colliery. 

Order  that  the  Defts  do  specifically  perform  the  agreement, 
dated  the  —  day  of  —  in  the  pleadings  mentioned,  but  subject  to 
the  following  inquiries  as  to  whether  or  not  any  abatement  should 
be  allowed  in  the  purchase-money  in  the  said  agreement  mentioned  ; 
And  Order  that  the  following  &c. :  1.  An  inquiry  whether  a  good 
title  pursuant  to  the  said  agreement  can  be  made  to  the  A.  Colliery 
in  the  pleadings  mentioned,   and  if  not  whether  any  and  what 
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abatement  ought  to  be  allowed  in  the  purchase- money  in  respect  of 
any  defect  in  such  title  ;  2.  An  inquiry  whether  the  amount  in  value 
of  the  stores  used  by  the  Pits  and  their  partner  the  late  T.  P.  for  the 
thirteen  lunar  months  of  the  year  — ,  commencing  and  terminating 
as  in  the  pleadings  mentioned,  at  the  several  steam  coal  collieries 
sold  by  them  to  the  Defts,  in  working  and  placing  in  wagons  the 
coals  raised  at  the  same  collieries  during  the  same  period  exceeded, 
to  any  and  what  amount,  the  value  set  forth  in  the  cost  book  for  that 
year  ;  and  if  so  what  allowance  ought  to  be  made  to  the  Defts  by  way 
of  abatement  from  the  purchase-money  in  respect  of  the  increased 
cost  of  working  and  placing  in  wagons  the  coal  worked  in  the  said 
collieries ;  And  it  is  ordered  that  such  sum  or  sums,  if  any,  as  shall 
be  allowed  to  the  said  Defts  on  the  said  inquiries  be  deducted  from 
the  purchase-money  agreed  to  be  paid  by  them  for  the  purchase 
of  the  said  collieries;  3.  An  account  of  what,  after  such  deduc- 
tions, if  any,  is  due  to  the  Pits  in  respect  of  the  balance  of  the 
said  purchase-money,  with  interest  at  the  rate  of  5  p.  c.  per  ann. 
from  the  respective  times  when  the  same  became  payable  under  the 
agreement  dated  &c.,  regard  being  had  to  tlie  payments  already 
made,  His  Lordship  reserving  until  further  consideration  (the 
question)  whether  interest  should  be  calculated  at  £10  p.  c. — Adjourn 
&c.— Powell  V.  Elliott,  L.  C,  2  Aug.  1870,  B.  2531 ;  10  Ch.  426. 

For  decree  declaring  the  Pit  entitled  to  specific  performance  so  far  as 
regarded  the  reversion  and  remainder  in  fee  simple  expectant  on  the  death 
of  C.  in  the  premises,  and  to  a  conveyance  of  such  reversion  or  remainder 
with  compensation  out  of  the  personal  estate  of  a  testator  in  respect  of  C.'s 
life  interest  in  the  same  premises,  and  to  a  lien  on  a  sum  of  stock  standing 
in  the  names  of  the  Defts,  the  trustees,  for  the  amount  of  such  compensa- 
tion ;  and  directing  an  inquiry  what  was  the  amount  of  such  compensation 
and  payment  thereof,  with  interest  by  the  Defts,  the  exors ;  and  that 
upon  such  payment  being  made,  the  Defts  should  be  at  liberty  to  transfer 
the  stock  and  pay  the  dividends  thereon  into  Court,  &c.,  see  Barker  v.  Cox, 
V.-C.  B.,  24  Nov.  1876,  B.  2111 ;  4  Ch.  D.  464. 

For  inquiry  as  to  damages  by  reason  of  delay,  v.  sup.  p.  2137. 


NOTES. 
COMPENSATION. 

Where  a  vendor  proposes  to  convey  an  estate  as  owner  of  the  fee  simple,  At  instance  of 
and  it  turns  out  that  he  is  only  entitled  to  a  partial  interest  in  it,  the  Court  purchaser, 
can,  and  in  a  proper  case  will,  at  the  suit  of  the  purchaser,  insist  on  the 
vendor  making  good  his  agreement  to  the  extent  to  which  he  is  able  to  make 
it  good,  and  he  must  submit  to  an  abatement  of  the  consideration  accord- 
ingly :  Castle  v.  Wilkinson,  5  Ch.  534  ;  Barker  v.  Cox,  4  Ch.  D.  464  ;  Barnes 
V.  Wood,  8  Eq.  424  ;  Nelthorpe  v.  Holgate,  1  Coll.  203  ;  Mortlock  v.  Buller, 
10  Ves.  306,  316. 

And  so  also  if  the  vendor  can  only  convey  a  part  of  the  land  comprised  in 
the  agreement :  Hill  v.  Buckley,  17  Ves.  394,  Form  4,  sup.  p.  2192  ;  and 
also  where  he  can  convey  the  surface  but  not  the  minerals :  Re  Jackson  and 
Haden,  [1906]  1  Ch.  412. 

And  where  a  vendor  was  only  entitled  to  an  undivided  moiety,  the 
purchase-money  was  abated  one-haU :    Hooper  v.  Smart,  18  Eq.  683 ; 

VOL.  in.  7  B 
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and  similarly  the  rent  in  the  case  of  a  lease :    Burrow  v.  Scammell,  19 
Cli.  D.  175  ;  see  Form  5,  sup.  p.  2192. 

And  generally  where  there  is  a  difference  capable  of  being  ascertained 
between  what  is  promised  and  what  can  be  performed,  the  Court  may 
measure  the  difference,  and  decree  specific  performance  with  compensa- 
tion :  Lord  Brooke  v.  liounthwaile,  5  Ha.  298,  303,  304 ;  Powell  v.  EUiott 
10  Ch.  424,  Form  7,  sup.  p.  2192. 

The  jurisdiction  to  grant  this  relief  is  grounded  on  the  equitable  estoppel 
referred  to  in  Morllock  v.  Buller,  10  Vos.  292,  315,  viz.,  that  "  a  vendor 
representing  and  contracting  to  sell  an  estate  as  his  own  cannot  afterwards 
be  heard  to  say  that  ho  has  not  the  eiitiroty  "  :  Rudd  v.  Lascelles,  [1900] 
1  Ch.  815,  818  ;  and  as  to  the  origin  of  the  jurisdiction  and  the  unwilling- 
ness of  the  Court  to  extend  it,  sec  S.  0.,  and  Cato  v.  Thompson,  9  Q.  B.  D 
618(per  Jessel,  M.  R.). 

But  compensation  will  not  bo  allowed  whore  the  purchaser  knows  what  ho 
is  really  purchasing :  Castle  v.  Wilkinson,  5  Oh.  534 ;  Re  Edivards  ami 
Sykes,  62  L.  T.  445 ;  Hopcrafl  v.  //.,  76  L.  T.  341  (though  the  purchaser 
may  in  such  case  elect  to  take  a  conveyance  of  what  the  vendor  can  convey 
at  the  original  price :  Maw  v.  Topham,  19  Beav.  576) ; 

— nor  where  a  clear  and  distinct  statement  has  been  made  by  the  auc- 
tioneer at  the  sale  (though  not  heard  by  the  purchaser)  correcting  a  material 
misdescription  in  the  particulars :  Re  Hare  and  O'More,  [1901]  1  Ch.  93, 
following  Mauser  v.  Back,  6  Ha.  443  ; 

— nor  where  the  amount  of  compensation  cannot  be  duly  ascertained : 
Weslmacott  v.  Robins,  4  D.  P.  &  J.  390 ;  e.g.,  where  the  defect  arises  from 
the  existence  of  restrictive  covenants :  Oato  v.  Thompson,  9  Q.  B.  D.  616, 
618,  C.  A. ;  Rudd  v.  Lascelles,  swp. ; 

— ^nor  where  the  actual  subject-matter  is  substantially  different  from  that 
stated  in  the  contract :  Rudd  v.  Lascelles,  sup. ; 

— nor  in  lieu  of  an  indemnity  against  an  outstanding  charge :  Bainbridge 
V.  Kinnaird,  32  Beav.  346 ; 

— nor  after  rescission  according  to  the  terms  of  the  agreement :  Mawson 
V.  Fletcher,  6  Ch.  91 ;  when  the  purchaser  has  had  duo  opportunity  of 
electing  to  complete  without  it :  Duddell  v.  Simpson,  2  Ch.  102 ;  Cordingley 
V.  Oheeseborough,  4  D.  F.  &  J.  379 ; 

— nor  (semble)  in  general  where  the  exercise  of  the  jurisdiction  would 

involve  great  hardship  in  the  vendor  :  Rudd  v.  Lascelles,  sup. 

At  instance  of      An  agreement  may  be  enforced  at  the  instance  of  the  vendor  on  payment 

vendor.  of  compensation  for  trifling  defects,  if  the  purchaser  will  obtain  substantially 

what  he  bargained  for,  and  the  defects  can  be  fairly  valued :    Dyer  v. 

riargrave,  10  Ves.  505  ;  e.g.,  compensation  may  be  made  for— 

— ^small  annual  charges :  Halsey  v.  Orant,  13  Vos.  73 ;  Horniblow  v. 
Shirley,  lb.  81  ; 

— ambiguous  covenants  on  sale  of  leaseholds:  Nouaille  v.  Flight,  7  Beav. 
521; 

— tithes,  where  the  desire  to  obtain  the  promises  tithe-free  was  not  the 
main  inducement  of  the  purchase :  Smith  v.  Tolcher,  4  Russ.  302  ;  Binks  v. 
Lord  Rokeby,  2  Sw.  222 ;  Rowland  v.  Norris,  1  Cox,  59  ; 

— bad  condition  of  house  and  farm  :  Dyer  v.  Hargrave,  10  Ves.  305  ; 
— semble,  mistake  in  the  proportion  of  lands  of  different  tenures :  Hudson 
V.  Cook,  13  Eq.  417  ; 

— mistake  of  one  quarter  in  measurement,  where  the  error  was  not 
material :  King  v.  Wilson,  6  Beav.  124  ; 

■ — no  title  to  six  out  of  seventeen  thirtieths,  where  the  purchasers  knew 
that  there  was  a  doubt  as  to  the  title :  English  v.  Murray,  49  L.  T.  35 ; 
32  W.  R.  84  ; 

— considerable  deficiency  of  quantity,  but  not  affecting  the  substance  of 
the  bargain :  Re  Fawcett  and  Holmes,  42  Ch.  D.  1 50,  C.  A. ; 

— misstatement  of  quantity  of  land  sold  subject  to  re-admeasurement : 
Flewitt  V.  Walker,  33  W.  R.  894  ;  53  L.  T.  287  ; 
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— misdescription  of  a  road  as  "  made  up  and  sewered,"  contrary  to  the 
fact :  Be  Chifferiel,  C.  v.  Watson,  40  Ch.  D.  45  ; 

— non-disclosure  of  underground  watercourse :  Shepherd  v.  Croft,  [1911] 
1  Ch.  521. 

On  the  other  hand,  compensation  will  not  bo  ordered  for  a  patent  varia- 
tion from  the  description :  Dyer  v,  Hargrave,  10  Ves.  305 ;  and  see  Be 
Arnold,  A.  v.  A.,  14  Ch.  D.  270,  C.  A. ;  Jacobs  v.  Bevell,  [1900]  2  Ch.  858  ; 

— nor  for  difference  of  tenure,  as  freehold  for  copyhold :  Ayles  v.  Cox,  16 
Beav.  23  ;  or  underlease  for  lease :  Madeley  v.  Booth,  2  D.  &  S.  718  ;  but 
see  Waring  v.  Scotland,  35  W.  K.  756  ;  57  L.  J.  Ch.  1016  ;  59  L.  T.  132  ; 

— nor  where  the  particulars  omitted  to  state  that  the  property  was  subject 
to  a  ground  rent :  Jones  v.  Bimmer,  14  Ch.  D.  588  ; 

— secus,  where  the  vendor  only  contracted  to  sell  "  aU  his  interest "  in  the 
lease :  Waring  v.  Scotland,  57  L.  J.  Ch.  1016  ;  59  L.  T.  132  ;  36  W.  R.  756  ; 
or  the  purchaser  has  notice  that  the  property  is  held  under  a  derivative 
lease :  Camberwell,  &c.  Bldg.  Soc.  v.  Holloway,  13  Ch.  D.  754 ; 

— nor  for  want  of  title  to  a  strip  of  land  between  a  house  and  a  road  : 
Perlcins  v.  Ede,  16  Beav.  193  ;  or  undivided  shares  in  a  substantial  part  of 
the  land :  Be  Arnold,  A.  v.  A.,  14  Ch.  D.  270,  C.  A. ; 

— nor  where  the  title  was  shown  only  to  4a.  3k.  out  of  5a.  Ob.  26p.  and 
the  remaining  portion  was  material  to  the  enjoyment  of  the  property; 
Jacobs  V.  Bevell,  [1900]  2  Ch.  858 ; 

— nor  for  prejudicial  rights  over  four  and  a  half  out  of  thirty  acres : 
Shackleton  v.  Sutcliffe,  1  D.  &  S.  609  ;  or  over  a  jetty  sold  with  a  wharf : 
Peers  v.  Lambert,  7  Beav.  546  ; 

— nor  for  defects  in  the  security  for  redeemed  land-tax ;  Cox  v.  Coventon, 
31  Beav.  378 ; 

— nor  for  restrictive  covenants  rendering  the  title  not  "  marketable  "  : 
Cato  V.  Thompson,  9  Q.  B.  D.  616,  C.  A. 

— nor  where  there  has  been  misrepresentation  calculated  seriously  to  mis- 
lead a  purchaser :  Dimmock  v.  Hallett,  2  Ch.  21 ;  Stewart  v.  AlUston,  1  Mer. 
26, 34 ;  Brewer  v.  Brown,  28  Ch.  D.  309  ;  Be  Terry  and  White,  23  Ch.  D.  14, 
C.  A. ;  Jacobs  v.  Bevell,  sup. ; 

— nor  where  the  amount  of  compensation  cannot  be  properly  ascertained  : 
Lord  Brooke  v.  Bounthwaite,  5  Ha.  298  ; 

— nor  so  as  to  compel  the  purchaser  to  accept  three-sevenths  instead  of 
the  whole  of  a  piece  of  ground  forming  an  important  part  of  the  purchase  : 
Be  Arnold,  A.  v.  A.,  14  Ch.  D.  270,  C.  A. ; 

— nor,  in  general,  where  the  vendor  cannot  substantially  give  to  the  pur- 
chaser that  which  he  agreed  to  buy :  Jacobs  v.  Bevell,  [1900]  2  Ch.  858. 

And  as  to  the  materiahty  in  applying  these  decisions  of  conditions  of 
sale  providing  for  or  excluding  compensation,  see  Jacobs  v.  Bevell,  snp., 
and  V.  inf. 

The  right  to  compensation  may  be  waived  by  either  party,  cither  Waiver  of 
expressly  or  by  conduct ;  as  by  the  purchaser  taking  possession  and  right, 
accepting  the  title  :  Burnell  v.  Brown,  1  J.  &  W.  168  ;  or  paying  purchase- 
money  and  exercising  acts  of  ownership :  Be  Oloag  and  Miller's  Contract, 
23  Ch.  D.  320 ;  or  by  the  vendor  turning  the  purchaser  out  of  posses- 
sion :  Knatchbull  v.  Orueber,  3  Mer.  125  ;  but  not  necessarily  by  the  pur- 
chaser taking  a  conveyance :  Be  Perriam,  P,  v.  P.,  49  L.  T.  710 ;  32 
W.  R.  369  ;  and  v.  inf.  p.  2224. 

A  condition  providing  for  compensation  for  any  error  or  misstatement  Condition  of 
in  the  particulars  of  sale  apphes  to  accidental  slips,  not  to  material  mis-  ^^'^  ^^  *°- 
representations  :  Dimmock  v.  Hallett,  2  Ch.  21, 29  ;  Be  Fawcttf  and  Holmes' 
Contract,  42  Ch.  D.  150,  C.  A. ;   approving  Flight  v.  Booth,  1  Bing.  N.  C. 
370,  377  ;   Be  ArnoU,  A.  v.  A.,  14  Ch.  D.  270,  C.  A. ;   and  see  Jacobs  v. 
Bevell,  [1900]  2  Ch.  858 ; 

—and  therefore  was  not  enforced  at  the  vendor's  instance  in  the  case  of  a 
difference  of  tenure :  Ayles  v.  Cox,  16  Beav.  23 ;  or  of  prejudicial  ease- 
ments :  Shackleton  v.  Sutcliffe,  1  D.  &  S.  609  ; 
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— or  of  an  omission  on  an  essential  point ;  e.g.,  to  state  tliat  a  wall, 
described  as  bounding  the  property,  did  not  in  fact  form  part  of  the  pro- 
perty :  Brewer  v.  Brown,  28  Ch.  D.  309  ; 

— nor  where  the  estate  sold  was  subject  to  an  easement  respecting  which 
misstatements  were  made  in  the  auction  room :  Heywood  v.  Mallalieu, 
25  Ch.  D.  357  ; 

— nor,  at  the  instance  of  the  purchaser,  where  the  vendor,  without  fraudu- 
lent intent,  omitted  to  state  that  the  usual  paving  notice  had  been  served  by 
the  local  authority  in  respect  of  works  the  expense  whereof  did  not  become  a 
charge  on  the  premises  until  after  the  completion  of  the  purchase :  Be 
Leyland  and  Taylor,  [1900]  2  Ch.  652  ; 

— nor  does  it  apply  to  a  defect  of  title  :  Debenham  v.  Strawbridge,  [1901] 
2  Ch.  98  ; 

— but  such  a  condition  was  enforced,  at  the  instance  of  the  purchaser, 
for  the  absence  of  a  right  of  renewal  of  a  customary  lease :  Painter  v. 
Newby,  11  Ha.  26  ;  or  for  a  misstatement  as  to  rent :  Cann  v.  C,  3  Sim. 
447  ;  or  the  time  when  the  reversion  would  fall  in,  even  though  the  pur- 
chaser was  aware  of  the  misstatement :  Lett  v.  Bandall,  49  L.  T.  71 ;  or  a 
mistake  as  to  acreage,  though  the  purchaser  was  in  possession:  Re  Aspinalls 
and  Powell,  60  L.  T.  595  ;  secus,  for  a  mistake  amounting  to  one-half  of  the 
acreage :  E.  Durham  v.  Legard,  34  Beav.  611 ;  or  a  bond  fide  error  as  to 
"  estimated  "  annual  value :  Be  Hurlbalt  and  Cfhaytor,  57  L.  J.  Ch.  421 ; 
or  where  an  underlease  was  described  as  a  lease,  but  the  particulars  showed 
that  a  derivative  lease  was  meant :  Camberwell,  &c.  Bldg.  Soc.  v.  Holloway, 
13  Ch.  D,  754 ;  or  where  the  misdescription  did  not  affect  the  substance  of 
the  subject-matter  purchased :  Be  Fawcett  and  Holmes,  42  Ch.  D.  150,  C.  A. 

A  misdescription  within  the  meaning  of  a  condition  as  to  compensation 
may  also  be  a  defect  of  title  justifying  rescission  under  another  condition  : 
AsMmmer  v.  Sewell,  [1891]  3  Ch.  405. 

A  condition  that  no  compensation  be  allowed  in  respect  of  errors  or  mis- 
statements may  be  enforced  by  a  vendor  in  respect  of  small  errors  or  in- 
accuracies, not  of  reckless  and  careless  statements  :  Whittemore  v.  W.,  8  Eq. 
603  ;  Portman  v.  Mill,  2  Russ.  570 ;  nor  of  misstatement  of  a  material 
character  :  Jacobs  v.  Bevell,  sup.  (where  an  insufficient  possessory  title  was 
shown  to  a  substantial  part  of  the  property  bordering  on  a  lake  on  a  common) ; 
Be  Puckett  and  Smith,  [1902]  2  Ch.  258,  C.  A.  ;  though  it  may  preclude  a 
purchaser  from  obtaining  specific  performance  with  compensation,  as 
being  ultra  the  contract :  Oordingley  v.  Cheesebrough,  4  D.  F.  &  J.  379  ; 
and  see  Be  Terry  and  White,  32  Ch.  D.  14 ;  Jacobs  v.  Bevell,  sup. 
After  com-  A  contract  providing  for  compensation  is  not  necessarily  put  an  end  to 

pletion.  by  the  acceptance  of  a  conveyance  :  Be  Turner  and  Skelton,  13  Ch.  D.  130 

(defect  of  quantity  not  discoverable  before  conveyance) ;  Palmer  v.  Johnson, 
13  Q.  B.  D.  351,  C.  A.  (misstatement  as  to  rental  value),  approving  Oann  v. 
C,  3  Sim.  N.  S.  447,  and  Bos  v.  Helsham,  L.  R.  2  Ex.  72  ;  and  not  following 
Manson  v.  Thacker,  7  Ch.  D.  620,  and  Allen  v.  Richardson,  13  Ch.  D.  524. 

And  whether  the  vendor  can  after  completion  be  held  liable  for  an  in- 
nocent misrepresentation  made  by  the  auctioneer,  qvxere  :  see  Brett  v. 
Clowser,  5  C.  P.  D.  376. 

But  where  there  is  no  such  contract,  compensation  cannot  be  claimed 
after  conveyance  in  respect  of  a  defect  of  title  which  might  have  been 
discovered  :  Clayton  v.  Leech,  41  Ch.  D.  103,  C.  A.  (approving  Besley  v.  B., 
9  Ch.  D.  103) ;  or  errors  of  description  in  the  particulars  :  Oreswolde- 
Williams  v.  Barneby,  83  I..  R.  708. 

Nor,  semble,  unless  there  has  been  fraud  or  breach  of  some  contract  or 
warranty  contained  in  the  conveyance  :  Jolijfe  v.  Baker,  11  Q.  B.  D.  255  ; 
Greswolde-  Williams  v.  Barneby,  sup. ;  but  see  Palmar  v.  Johnson,  13  Q.  B.  D. 
351,  356,  359,  C.  A. 

But  a  purchaser  was  entitled  after  completion  to  compensa  tion  in  respect 
of  a  material  misstatement  as  to  timber,  though  made  without  intention  to 
deceive  :  Phelps  v.  White,  5  L,  R.  Ir.  318  ;  7  L.  R.  Ir.  160. 
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Questions  of  compensation  must  be  put  in  issue  on  the  pleadings  : 
Casamajor  v.  Strode,  2  My.  &  K.  730. 


(IV.)    THE   VENDOR  AND   PURCHASER   ACT,   1874. 

1.  Requisitions  declared  sufficiently  answered  and  Good  Title  shown. 

Declare  that  the  purchaser's  requisitions  and  objections  in 
respect  of  the  title  of  the  above-mentioned  hereditaments  and 
premises,  and  in  particular  those  numbered  —  and  — ,  have  been 
sufiEiciently  answered  by  the  vendors  (and  that  a  good  title  can  be 
shown  to  Lot  —  at  the  sale  by  auction  of  the  premises  on  the  —  of  — , 
in  accordance  with  the  particulars  and  conditions  of  sale). — Pur- 
chaser to  pay  applicant's  costs  of  the  application,  to  be  taxed  &c. 
— Re  Burroughs,  Lynn  and  Sexton,  M.  R.,  25  Nov.  1876,  A.  1929  ; 
afid.  5  Oh.  D.  601,  C.  A. 

The  words  in  brackets  should  be  omitted,  the  first  words  of  the  declara- 
tion being  sufficient  (per  Kekewich,  J.). 

Where  the  title  is  not  shown  the  summons  is  dismissed,  as  in  Form  8, 
Vol.  I.  sup.  p.  137  ;  Re  Foster  and  Lister,  M.  R.,  21  April,  1877,  A.  794 ; 
6  Ch.  D.  87, 

For  forms  of  summons  under  the  Act,  see  D.  C.  F.  1201  et  seq. 


2.  Objection  overruled. 

The  Judge  being  of  opinion  that  the  objection  which  has  been 
raised  by  the  applicant,  that  the  power  of  sale  contained  &c.  is  not 
exercisable  as  regards  the  premises  the  subject  of  the  above-men- 
tioned contract  during  the  life  of  the  above-named  M.,  is  not  valid  ; 
Doth  order  that  such  objection  be  overruled. — Costs  according  to 
contract. — Re  Monins,  V.-C.  H.  at  Chambers,  4  Dec.  1876,  A.  2058. 


3.  Objection  declared  Invalid — Compensation  according  to  Contract. 

Declare  that  the  objection  of  C.  D.,  the  purchaser  under  the 
above-mentioned  contract,  to  the  title  of  the  vendors  to  the  heredita- 
ments comprised  in  such  contract  on  the  ground  of  the  covenant  in 
the  indenture  dated  &c.,  that  X.,  on  erecting  any  building  on  the 
plot  of  land  therein  comprised,  should  only  erect  messuages  or 
dwelling  houses  thereon  well  built,  and  the  same  in  the  frontage  to 
T —  Street  shotdd  be  of  a  good  kind  and  not  less  than  three  stories 
high,  and  of  the  same  height  as  the  buildings  then  on  the  adjoining 
land,  is  not  a  valid  objection,  as  such  covenant  only  relates  to 
buildings  erected  by  the  said  A.  B. ;  And  Declare  that  the  objection 
of  the  said  purchaser  to  perform  the  said  contract  on  the  ground  that 
the  property  thereby  agreed  to  be  sold  is  therein  described  as  con- 
taining 1372  square  yards,  although  the  same  in  fact  contains  only 
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1033  square  yards  or  thereabouts,  is  not  a  valid  objection  ;  And 
Declare  that,  notwithstanding  the  aforesaid  objections,  the  said 
purchaser  ought  specifically  to  perform  the  said  contract,  and  that 
he  is  entitled,  in  respect  of  the  aforesaid  misdescription,  to  com- 
pensation, such  compensation  to  be  ascertained  in  manner  provided 
by  the  said  contract. — Costs. — Re  Fawcett  and  Holmes,  North,  J., 
11  Feb.  1889,  A.  403  ;  S.  C,  42  Ch.  D.  150,  C.  A. 


4.  Construction  of  Contract. 

Declare  that,  according  to  the  true  construction  of  the  contract 
for  a  lease,  dated  &c.,  the  term  to  be  granted  should  commence 
on  &c.,  the  day  on  which  possession  was  given  to  the  applicant 
{Lessee),  and  that  the  respondent,  L.  {Lessor),  is  not  entitled  to 
have  inserted  in  the  lease  any  covenant  on  the  part  of  the  lessee  to 
reside  on  the  premises  to  conduct  the  business  personally,  and  not 
to  assign,  underlet,  or  part  with  possession  without  licence,  or  any 
power  to  re-enter  except  for  non-payment  of  rent. — Ee  Lander  and 
Bagley's  Contract,  Chitty,  J.,  2  July,  1892,  B.  837 ;  S.  C,  [1892] 
3  Ch.  41. 

5.  Title  not  made  out — Return  of  Deposit — Payment  of  Interest  and 
Costs  of  investigating  Vendor's  Title — Sect.  9. 

Declaee  that  C.  and  D.,  the  vendors,  have  not  shown  a  good 
title  to  the  hereditaments  comprised  in  the  contracts  dated  &c.  ; 
And  it  is  ordered  that  the  said  C.  and  D.  do  repay  to  A.  B.  {purchaser) 
£ — ,  the  aggregate  of  his  deposits,  together  with  interest  thereon  at 
the  rate  of  4  p.  c.  per  ann.,  from  &c.  [date  of  payment  of  deposits] 
until  repayment ;  And  it  is  ordered  that  the  said  C.  and  D.  do  pay 
to  the  said  A.  B.  his  costs  of  investigating  the  title  of  the  said  here- 
ditaments and  of  and  occasioned  by  the  said  appeal  to  be  taxed  by 
the  Taxing  Master. — Re  Hargreaves  and  Thompson,  C.  A.,  28  May, 
1886,  A.  823  ;  32  Ch.  D.  454,  C.  A.  ;  Re  Marshall  and  Salt's  Contract, 
Byrne,  J.,  2  May,  1900,  B.  1688  ;  [1900]  2  Ch.  202. 

As  to  charging  purchaser's  costs  of  investigating  title  on  the  vendor's 
interest,  see  note,  p.  2200,  post. 

6.  Title  declared  against,  without  Prejudice  to  Action  to  Recover 

Deposit. 

Declaee  that  the  title  shown  to  No.  12,  Chester  Place  &c.,  the 
premises  comprised  in  the  contract  dated  &c.,  is  not  such  as  the 
purchaser  ought  to  be  compelled  to  accept.  Costs  of  application 
to  be  paid  by  vendor.  Order  to  be  without  prejudice  to  any  action 
the  purchaser  may  be  advised  to  bring  for  ths  recovery  of  the  deposit 
paid  on  the  signuig  of  the  contract,  and  for  his  cc  sts  of  investigating 
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the  title  to  the  said  premises. — Re  Davis  and  Cavey,  Stirling,  J.,  12 
Dec.  1888,  A.  1807  ;  ;S.  C,  40  Ch.  D.  601. 

7.  Rescission  of  Contract — Leaseholds — Onerous  Covenants — Return 

of  Deposit  with  Interest — Purchaser's  Summons. 

Declare  that  the  lease  dated  &c.,  made  between  F.  T.  of  the  one 
part  and  B.  M.  of  the  otlier  part,  under  which  the  premises  the 
subject-matter  of  the  above-mentioned  contract  are  held,  contains 
unusual  and  onerous  obligations,  covenants,  and  conditions  of 
which  the  purchaser  had  no  notice  before  entering  into  the  said 
contract,  And  order  that  the  said  contract  be  rescinded,  and  that 
the  said  F.  A.  W.  and  0.  W.  W.  (vendors),  do  repay  to  the  applicant 
J.  T.  S.  (purchaser)  the  sum  of  £ — ,  the  amount  of  the  deposit  paid 
by  him,  with  interest  thereon  at  the  rate  of  4  p.  c.  per  ann.  from  the 
■ — ■  day  of  —  (date  of  contract)  until  payment. — ^The  said  F.  A.  W.  and 
0.  W.  W.  to  pay  the  applicant's  costs  of  investigating  the  vendor's 
title  and  of  this  application,  to  be  taxed  by  the  Taxing  Master. — 
Re  White  and  Smith,  Stirling,  J.,  18  March,  1896,  B.  1083  ;  [1896]  1 
Ch.  637. 

8.  Vendor  to  pay  Costs  to  Hearing,  with  Liberty  to  apply  in  case 

he  can  mahe  Title  Good — Purchaser's  Summons. 

Declare  that  the  said  G.  M.  (vendor)  has  not  made  out  a  good 
title  to  the  property  comprised  in  the  said  contract,  and  that  the 
(third)  requisition  on  the  title  made  by  the  purchaser  was  well 
founded  and  has  not  been  answered. — The  applicant  G.  M.  to  pay 
the  respondent  E.  F.  G.'s  (-purchaser's)  costs  of  application  down  to 
and  including  this  hearing  to  be  taxed. — The  said  G.  M.  to  be  at 
liberty  to  apply  as  to  the  making  of  a  good  title  to  the  said  property. 
■ — And  by  consent  the  said  E.  F.  G.  to  be  at  liberty  to  apply  as  if 
the  application  had  been  by  a  summons  on  his  part  for  return  of 
the  deposit  and  for  the  costs  he  has  incurred. — Re  Maskell  and 
Goldfinch,  Stirling,  J.,  20  June,  1895,  B.  2334 ;  [1895]  2  Ch.  525. 

9.  Purchase-money  Deposited — Rent-charge  kept  on  foot. 

Declare  that  the  applicant  G.  is  entitled,  on  payment  of  the  sum 
of  £1800,  the  balance  of  the  purchase-money  of  £2000,  and  of  any 
interest  she  may  receive  or  have  received  on  the  £1800  deposited 
with  the  N.  Bank,  to  have  the  above-mentioned  messuage  and 
hereditaments  conveyed  by  the  vendor  to  her  in  fee  simple,  subject 
to  a  yearly  rent-charge  of  £15  created  by  an  indenture  dated  &c., 
and  made  between  &c.,  and  to  all  powers  and  remedies  for  enforcing 
payment  thereof,  and  by  the  same  deed  to  have  the  said  rent-charge 
of  £15  conveyed  by  the  person  in  whom  the  same  is  now  vested 
as  a  trustee  for  the  vendor  to  a  trustee  for  the  said  G.  in  fee  simple, 
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sucli  conveyance  to  be  settled  by  the  Judge  in  case  the  parties  differ. 
Vendor  to  pay  applicant's  costs. — Re  Monckton  and  Gilzean,  V.-C.  B., 
6  Aug.  1884,  B.  1060 ;  S.  C,  27  Ch.  D.  555. 

10.  Declaration  thai  a  particular  Piece  of  Land  separated  from  a 
Churchyard  by  Highway  is  adjoining  Churchyard. 

Declare  that  the  piece  of  land  contracted  to  be  sold  by  the  above- 
mentioned  contract  is  land  adjoining  the  churchyard  of  B.  within 
the  meaning  of  the  5th  section  of  the  Consecration  of  Churchyards 
Act,  1867. — Re  Baroness  Bateman  and  Parker's  Contract,  Kekewich, 
J.,  3  March,  1899,  A.  974  ;  [1899]  1  Ch.  599. 


NOTES. 

By  the  Vendor  and  Purchaser  Act,  1874  (37  &  38  V.  c.  78),  s.  9,  a  vendor 
or  purchaser  of  realty  or  leaseholds  in  England,  or  their  represves  respec- 
tively, may  apply  in  a  summary  way  to  a  Judge  of  the  Chancery  Division, 
in  Chambers,  in  respect  of  any  requisitions  or  objections,  or  any  claim  for 
compensation,  or  any  other  question  arising  out  of  or  connected  with  the 
contract  (not  being  a  question  affecting  the  existence  or  validity  of  the  con- 
tract), and  the  Judge  shall  make  such  order  upon  the  application  as  to  him 
shall  appear  just  ;  and  shall  order  how,  and  by  whom,  all  or  any  of  the  costs 
of  and  incident  to  the  application  are  to  be  borne. 
Form  of  The  application  is  to  be  made  by  summons  entitled  in  the  matter  of  the 

application.  agreement,  and  in  the  matter  of  the  Act.  The  title  should  shortly  state 
the  date  of  the  agreement,  the  parties  to  it,  and  the  particulars  of  the 
property  comprised  in  it. 
Jurisdiction  Whatsoever  can  be  done  in  Chambers  upon  a  reference  as  to  title  under 
under  the  Act.  a  judgment  or  order,  where  the  contract  is  estabhshed,  can  be  done  upon 
proceedings  under  this  section,  and  therefore  the  same  evidence  is  admissible 
as  upon  a  reference  :  Be  Burroughs,  Lynn  and  Sexton,  5  Ch.  D.  601,  C.  A. 
Form  1,  sup.  p.  2197. 

And  the  Court  has  jurisdiction  under  the  Act  to  direct  such  things  to  be 
done  as  are  naturally  consequent  upon  the  decision,  e.g.  : — 

—  on  declaring  that  the  vendor  has  not  shown  a  good  title,  to  order  him  to 
pay  the  purchaser's  costs  of  investigating  the  title  :  Be  Yielding  and  Wesi- 
Irooh,  31  Ch.  D.  344 ;  Be  Marshall  and  Salt,  [1900]  2  Ch.  202  ;  v.  sup. 
Form  5,  p.  2198  ;  and  charge  them  on  the  vendor's  interest :  Be  Yielding 
and  Westbrook,  sup.  (but  as  to  the  latter  point,  gu.,  it  appearing  from  Reg. 
Lib.,  18  Jan,  1886,  B.  37,  that  in  the  case  cited  the  Court  did  not,  in  fact, 
make  an  order  charging  the  vendor's  interest ;  see,  however.  Be  Priestly 
and  Davidson,  31  L.  R.  Jr.  122,  where,  follo\i'ing  Be  Yielding  and  Westbrook, 
the  Court  charged  on  the  vendor's  interest  the  costs  of  the  application,  and 
the  deposit  with  interest  at  4  p.  c.) ;  and  see  Be  Furneaux  and  Hird,  1906, 
W.  N.  215  ; 

—  and  to  order  him  to  return  the  deposit  with  interest  at  4  p.  c.  :  Be 
Hargreaves  and  Thompson,  32  Ch.  D.  454,  C.  A. ;  Be  Ebsuorth  ami  Tidy, 
42  Ch.  D.  23,  C.  A.  ;  Be  Haedicke  and  Lipski,  [1901]  2  Cli.  666  ;  Be  Walker 
and  Oakshott,  [1901]  2  Ch.  383. 

And  as  to  cases  where  the  contract  gives  the  vendor  power  to  proceed  to 
a  fresh  sale  in  case  of  default,  see  Griffiths  v.  Vezey,  [190(5]  1  C!i.  796  ;  and 
Shuitleworth  v.  Clews,  [1910]  1  Ch.  176. 

—  but  as  to  ordering  repayment  of  interest  erroneously  paid  on  purchase- 
money,  qua;re  :  Be  Young  and  Harston,  29  Ch.  D.  691 ;  31  Ch.  D.  168,  C.  A. ; 

—  to  determine  the  validity  of  a  notice  to  rescind,  as  the  words  in  sect.  9, 
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"  question  affecting  the  exercise  or  validity  of  the  contract,"  refer  only  to 
the  inception  of  the  contract :  lie  Jackson  and  Woodbum,  37  Ch.  D.  44 ; 
and  see  Re  Wallis  and  Barnard,  [1899]  2  Ch.  51.5  ; 

—  to  determine  a  specific  question  arising  out  of  the  contract  (e.g.,  as  to 
the  right  to  limit  the  general  words  in  the  conveyance),  although  evidence  is 
adduced  impugning  the  validity  of  the  contract :  Re  Hughes  and  Ashley, 
[1900]  2  Ch.  595,  C.  A. ;  and  see  Re  Wallis  and  Barnard,  sup. ; 

■ —  but  not  to  direct  the  return  of  the  deposit  on  the  ground  of  misdescrip- 
tion as  material  as  to  affect  the  validity  of  the  contract :  Re  Davis  and  Cavey, 
40  Ch.  D.  601 ; 

—  nor  to  give  compensation  in  the  nature  of  damages  for  delay  in  com- 
pletion :  Re  Wilson  and  Stevens,  [1894]  3  Ch.  546  ; 

—  nor  to  decide  as  to  controverted  matters  of  fact  where  the  decision 
might  defeat  or  make  void  the  contract :  Re  Hughes  and  Ashley,  [1900] 
2  Ch.  595,  C.  A.  (where  there  was  a  dispute  as  to  statement  of  auctioneer  at 
the  sale) ;  Re  Popple  and  Barratt,  25  W.  R.  248. 

And,  semble,  a  question  as  to  amount  of  vendor's  costs  on  a  sale  is  not 
properly  raised  under  the  Act :  Re  Webster  and  Jones,  [1902]  2  Ch.  551. 

Any  short  point  of  law  or  construction  arising  upon  the  abstract,  or  upon  Point  of 
the  requisitions,  or  in  respect  of  the  contract,  may  be  brought  before  the  law  or 
Court  under  this  Act  :  Re  Popple  and  Barratt,  25  W.  R.  248  ;   but  it  would  construction, 
seem  that  a  general  declaration  as  to  title  ought  rarely  to  be  made  on  a 
vendor  and  purchaser  summons  :  Re  Wallis  and  Barnard,  [1899]  2  Ch.  515. 

And  where  the  vendor's  title  depends  upon  a  question  of  construction 
of  real  difficulty,  the  proper  mode  of  procedure  is  by  originating  summons, 
and  not  under  the  Act ;  and  if  the  vendor  insists  in  proceeding  under  the 
Act,  it  is  competent  for  the  Court  to  declare  the  title  too  doubtful  to  force 
upon  a  purchaser :  Re  Nicol  and  Von  Joel,  [1910]  1  Ch.  43. 

As  to  what  points  have  been  decided  under  this  Act,  see  Re  Brentwood 
Co.,  6  Ch.  D.  87  (vendor's  lien) ;  Re  Kearley  and  Clayton,  26  W.  R.  324 
(title  after  composition  with  creditors) ;  Re  Finch  and  Jukes,  1877,  W.  N. 
211  (discharge  of  surety) ;  Re  Foster  and  Lister,  6  Ch.  D.  87  (voluntary 
settlement) ;  Re  Cooper  and  Allen,  4  Ch.  D.  802  (succession  duty) ;  Re 
Brown  and  Sibly,  3  Ch.  D.  156  (remoteness,  and  trust  estates  passing  under 
general  devise) ;  Re  Metn.  Bank  and  Jones,  2  Ch.  D.  366  (powers  of  sur- 
viving liquidator) ;  Re  Packman  and  Moss,  1  Ch.  D.  214  (mortgaged  estate 
not  passing  under  general  debase) ;  Re  Coward  and  Adam,  20  Eq.  179 
(receipt  of  married  woman  after  protection  order) ;  Re  Ford  and  Hill, 
10  Ch.  D.  365  (answer  to  purchaser's  requisition  as  to  any  incumbrance,  &c. 
fact  or  omission  affecting  the  property) ;  Re  Johnson  and  Justin,  30  Ch.  D. 
442,  C.  A.  (expense  of  procuring  abstract  of  .deed) ;  Re  Mood,y  and  Yates,  30 
Ch.  D.  344,  C.  A.  (expense  of  certificate  or  evidence  of  title) ;  Re  Marsh  and 
Earl  Granville,  24  Ch.  D.  11,  C.  A.  (condition  as  to  commencement  of  title) ; 
Re  Stamford,  &c.  Bkg.  Co.  and  Knight,  [1900]  1  Ch.  287  (sufficiency  of 
abstract  of  title) ;  Re  Beyfus  and  Master,  39  Ch.  D.  1 10,  C.  A.  (construction 
of  conditions  of  sale) ;  Re  Ebsworth  and  Tidy,  42  Ch.  D.  23,  C.  A.  ; 
Re  Cox  and  Neve,  [1891]  2  Ch.  109  (restrictive  covenant) ;  Re  Willelt 
and  Argenti,  60  L.  T.  735 ;  Re  Sander  and  Walford,  1900,  W.  N.  183 
(concurrence  of  mortgagee) ;  Re  Harman  and  Vxbridge,  cbc.  Ry.  Co.,  24 
Ch.  D.  720  (recitals  in  transfer  of  mortgage) ;  Re  Peck  and  London  School 
Board,  [1893]  2  Ch.  316  (general  words  in  conveyance) ;  Re  Blaiberg  and 
Abrahams,  [1899]  2  Ch.  340  (evidence  that  mortgagees  were  duly  appointed 
trustees) ;  Re  Lord  and  Fullerton,  [1896]  1  Ch.  228,  C.  A.  (invalidity  of 
partial  disclaimer  by  trustee) ;  Re  Wallis  and  Barnard,  [1899]  2  Ch.  515  ; 
Re  Hughes  and  Ashley,  [1900]  2  Ch.  595,  C.  A.  (question  as  to  form  of  con- 
veyance although  validity  of  contract  impugned) ;  Hepworth  v.  Pickles, 
[1900]  1  Ch.  108  ;  Re  Summerson,  Dovmie  v.  S.,  [1900]  1  Ch.  112,  n.  (waiver 
of  restrictive  covenant) ;  and  see  Dan.  1958  et  seq. 

Though  the  objection  is  made  that  the  contract  is  one  of  which  specific 
performance  cannot  be  obtained,  the  Court  will  nevertheless  decide  as  to  the 
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construction  of  the  contract,  or  any  other  question  which  could  be  raised 
again  in  an  action  of  damages  :  Be  Lander  and  Bagky,  [1892]  3  Ch.  41. 

The  Act  does  not  apply  in  cases  of  voluntary  grants,  but  a  nominal  con- 
sideration is  sufficient  as  a  foundation  for  proceedings  under  it :  Re  Marquis 
of  Salisbury,  23  W.  R.  824 ;  45  L.  J.  Ch.  250  ;  34  L.  T.  5. 
Double  A  person  who  has  taken  out  a  summons  under  the  Act  is  not  entitled  to 

remedy.  sue  also  for  specific  performance  :    Thompson  v.  Ringer,  1881,  W.  N.  48 ; 

29  W.  R.  520. 

After  a  vendor  had  taken  out  a  summons  under  the  Act  upon  a  question 
of  title  which  was  decided  against  him  he  was  not  allowed  to  exercise  a 
right  of  rescission  :   Re  Arhib  arid  Class,  [1891]  1  Ch.  601. 

Where  a  summons  under  the  Act  asks  for  reUef  to  which  the  applicant  is 
clearly  not  entitled  (as,  for  instance,  relief  against  a  third  party  in  lieu  of 
specific  performance  with  abatement  by  the  vendor),  proceedings  under  it 
will  be  stayed  as  frivolous  and  vexatious  :  Re  Bartlett  and  Berry,  76  L.  T. 
751. 


Section  III. — ^Agreements  for  Leases  ok  Underleases. 

1.  Specific  Performance  in  Action  by  intended  Lessee. 

Declare  &c.  [Forms  1—3,  p.  2136] ;  And  it  is  ordered  that  the 
Deft  do  execute  a  lease  of  the  estate  comprised  in  the  said  agreement 
for  the  term  therein  mentioned  to  the  Pit  [If  so,  with  the  usual 
covenants],  according  to  the  said  agreement  such  lease  to  be  settled 
by  the  Judge  in  case  the  parties  differ ;  And  it  is  ordered  that  the 
Pit  execute  to  the  Deft  a  counterpart  of  the  said  lease. — Liberty  to 
apply. 

2.  The  Like— Disability  to  perform— Inquiry  as  to  Damages. 

Declare  &c.  [Forms  1—3,  p.  2136] ;  And  it  is  ordered  that  the 
Deft  do  execute,  or  procure  to  be  executed  by  all  necessary  parties, 
a  lease,  &c.  such  lease  to  be  settled  &c.  in  case  the  parties  difier ; 
but  if  the  Deft  shall  be  unable,  by  reason  of  disability  inherent 
in  his  title,  or  any  similar  disability,  to  perform  the  said  agreement, 
then.  It  is  ordered  that  the  following  &c. :  1.  An  inquiry  what 
sum  ought  to  be  allowed  and  paid  by  the  Deft  to  the  Pit  by  way  of 
damages  for  his  non-performance  of  such  agreement. — Mould  v. 
Landin,  North,  J.,  13  Nov.  1885,  B.  1523. 

3.  The  Like — Contract  by  Correspondence — Damages. 

Declare  &c.  [Form  2,  p.  2136] ;  And  declare  that  the  Deft  A. 
is  not  entitled  to  require  that  in  the  lease  to  be  made  pursuant  to 
the  said  agreement  there  shall  be  inserted  any  provision  against  or 
restriction  of  the  right  of  the  Pit,  his  exors,  admors,  or  assigns,  to 
underlet  or  part  with  the  possession  of  the  premises  or  any  part 
thereof  ;  And  it  is  ordered  that  the  Deft  A.,  as  from  the  25th  day  of 
March  until  he  shall  have  delivered  up  to  the  Pit  possession  of 
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the  —  Hotel  ia  the  pleadings  mentioned,  do  pay  to  the  Pit  B.  damages 
at  the  rate  of  £100  a-year  in  respect  of  the  said  lease  not  taking 
effect  from  the  25th  day  of  March.  Reference  to  Chambers  to  settle 
the  lease  in  case  the  parties  differ.  Deft  to  pay  Pit's  costs. — Eadie 
V.  Addison,  Pearson,  J.,  12  Dec.  1882,  A.  2189  ;  S.  C,  52  L.  J.  Ch.  80. 

4.  The  Like — Declaration  and  Inquiry  as  to  Damages  by  reason 
of  Vendor  not  procuring  Consent  to  Assignment. 

Declare  that  the  Pit  is  entitled  to  the  damages  which  he  has 
sustained  by  reason  of  the  omission  of  the  Deft  to  obtain  the  consent 
of  the  Governors  of  C.  to  the  assignment  to  the  Pit  of  the  lease  referred 
to  in  the  memorandum  of  agreement  dated  &c.  without  the  bar 
which  the  said  Governors  would  not  allow  the  Pit  to  have.  Direct 
an  inquiry  what  damages  the  Pit  has  sustained  by  reason  of  such 
omission  as  aforesaid  on  the  part  of  the  said  Deft ;  And  it  is  ordered 
that  the  Deft  do  pay  to  the  Pit  what  shall  be  certified  to  be 
the  amount  of  the  said  damages. — The  Deft  to  pay  the  Pit's 
costs  of-  action  and  appeal  to  be  taxed.  But  the  Deft  is  to 
look  to  the  estate  of  A.  D.  D.,  deceased,  for  repayment  of  the  said 
damages  and  costs  hereinbefore  directed  to  be  paid  by  the  said  Deft 
in  the  first  instance. — Liberty  to  apply. — See  Day  v.  Singleton,  C.  A., 
14  July,  1899,  A.  3186 ;   [1899]  2  Ch.  320,  C.  A. 

5.  The  Like — Building  Agreement — Mortgage  for  Advances  by 

Lessor. 

(By  consent).  Order  that  the  Deft  do  forthwith  deliver  to  the 
Pit  his  counterpart  signed  by  the  Deft  of  the  agreement  dated  &c., 
and  upon  payment  by  the  Pit  to  the  Deft  within  one  month  from 
the  date  of  this  order  of  the  arrears  of  ground  rent  due  imder  the 
said  agreement  in  respect  of  the  four  houses  built  by  the  Pit  in  A. 
Gardens,  as  in  the  pleadings  mentioned  (such  payment  to  be  made, 
unless  both  parties  otherwise  agree,  as  to  one  moiety  of  such  arrears 
in  cash  ;  and  as  to  the  remaining  moiety  by  a  bill  of  exchange  to  be 
drawn  on  the  Pit  by  the  Deft,  and  accepted  by  the  Pit,  payable  six 
months  from  the  date  of  acceptance).  It  is  ordered  that  the  Deft 
F.  do  execute  to  the  Pit  or  his  nominees  four  separate  leases  of  the 
said  four  houses  built  by  the  Pit  as  aforesaid  (such  leases  to  be  in 
accordance  with  the  terms  of  the  said  agreement  dated  &c.,  and  to 
be  settled  by  the  Judge  in  case  the  parties  differ),  and  the  costs  of 
preparing  and  executing  the  same  are  to  be  borne  as  provided  by 
the  said  agreement.  And  upon  the  execution  of  the  said  leases  by 
the  Deft,  It  is  ordered  that  the  Pit  and  the  Deft  do  execute  a  proper 
mortgage  of  the  said  leases  for  securing  to  the  Deft  the  payment 
with  interest  at  the  rate  of  £5  p.  c.  per  ann.  of  the  advances  amounting 
to  £1000  made  by  the  Deft  to  the  Pit,  such  interest  to  run  from  the 
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respective  days  on  which  the  same  advances  were  made. — Olley  v. 
Fisher,  North,  J.,  30  Nov.  1886,  B.  1510  ;  S.  C,  34  Ch.  D.  367. 

6.  In  Action  by  intended  Under-Lessee  where  Licence  needed. 

Declare  &c.  [Forms  1 — 3,  p.  2136] ;  "  And  it  is  ordered  that  the 
Deft  for  that  purpose  do  execute  and  procure  to  be  executed  by  all 
necessary  parties  a  lease  to  the  Pits  of  the  shop  &c.  comprised  in 
and  agreed  to  be  demised  by  the  said  agreement,  for  the  term  and 
subject  to  the  covenants,  agreements,  and  stipulations  in  the  said 
agreement  mentioned,  and  do  all  necessary  acts  for  that  purpose." 
— Lease  to  be  settled  &c. — Long  v.  Bowring,  M.  R.,  24  June,  1864, 
B.  1694  ;  33  Beav.  585. 

7.  In  Action  hy  intended  Lessor — Declaration  as  to  Terms  of  Lease. 

Declare  &c.  [Forms  1 — 3,  p.  2136] ;  And  Declare  the  Deft  is  not 
entitled  to  have,  in  the  lease  to  be  granted  in  pursuance  of  the  said 
agreement,  a  provision  to  the  purport  or  efiect  that  when  the  mines 
thereby  demised  are  incapable  of  being  worked  to  a  proiit,  the  lessee 
shall  be  entitled  to  determine  the  lease  ;  And  it  is  ordered  that  a 
proper  lease,  having  regard  to  such  declaration,  be  settled  by  the 
Judge  ;  And  it  is  ordered  that  the  Deft  do  execute  a  counterpart  of 
such  lease. — Costs. — Strdley  v.  Pearson,  Fry,  J.,  4  May,  1880,  B. 
937  ;  S.  C,  15  Ch.  D.  113. 

8.  The  Like — Houses  fit  for  Habitation. 

Declare  &c.  [Forms  1 — 3,  p.  2136] ;  "  And  Declare  that  the 
house  &c.  in  the  pleadings  mentioned  was  completed  and  finished 
and  fit  for  habitation  on  the  —  of  —  ;  And  it  is  ordered  that  the 
Pit  do  execute  and  deliver  to  the  Deft  a  lease  of  the  said  house  for 
the  term  of  &c.,  at  the  rent  and  upon  the  terms,  and  with  and 
under  the  covenants  and  subject  to  the  powers  and  in  accordance 
with  the  agreements  and  stipulations  mentioned  and  referred  to  in 
and  by  tlie  said  agreement  dated  the  —  of  —  ;  And  it  is  ordered 
that  the  Deft  do  execute  and  deliver  to  the  Pit  a  counterpart  of 
such  lease." — Lease  and  counterpart  to  be  settled  &c. — Deft  to  pay 
Pit's  costs,  charges,  and  expenses  of  lease  and  counterpart,  and  his 
costs  of  action. — Liberty  to  apply. — Faulkner  v.  Llewellyn,  V.-C. 
K.,  28  July,  1863,  A.  1771 ;   11  W.  E.  1055  ;  afid.  12  W.  R.  193. 

9.  Agreement  for  Mutual  Leases. 

"  Order  that  the  Deft  do  execute  to  the  Pit  a  lease  for  —  years 
of  all  such  parts  of  the  house.  No.  &c.  described  in  the  plan  to  the 
(statement  of  claim)  annexed  as  are  coloured  &c.,  the  Pit  by  his 
(counsel)  offering  to  execute  a  lease  for  the  like  term  to  the  Deft  of 
all  such  parts  of  the  premises  described  in  the  said  plan  as  are 
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coloured  &c.  at  the  rent  of  &c. ;  And  it  is  ordered  that  the  Pit  and 
Deft  do  execute  to  each  other  counterparts  of  such  leases  respectively, 
such  leases  to  be  settled  &c. ;  " — Deft  to  pay  Pit's  costs  of  action. 
— Liberty  to  apply. — Herring  v.  Miles,  V.-C.  S.,  11  Dec.  1854,  A. 
247. 

10.  Inquiry  if  Lease  tendered  for  Execution  is  a  'prosper  Lease. 

Declare  &c.  [Forms  1 — 3,  p.  2136] ;  "  And  it  is  ordered  that  the 
following  &c.  :  1.  An  inquiry  whether  the  lease  of  the  messuage  &c. 
executed  by  the  Pit  and  tendered  by  him  to  the  Deft  is  a  proper 
lease ;  And,  if  it  shall  be  certified  that  the  same  is  a  proper  lease, 
It  is  ordered  that  the  Deft  do  accept  the  same  and  execute  a  counter- 
part thereof  ;  But  if  not  " — a  proper  lease  to  be  settled  &c. — Usual 
directions.— Creyfe  v.  Fox,  M.  E.,  21  May,  1806,  A.  409. 

11.  Agreement  for  Lease,  with  Option  of  Further  Term. 

Declare  &c.  [Forms  1 — 3,  p.  2136] ;  "  And  Declare  that,  according 
to  the  true  construction  of  such  contract,  the  Pit  is  entitled,  on  the 
terms  in  such  contract  mentioned,  to  have  a  lease  of  the  messuage  &c. 
therein  comprised  for  twenty-one  years  in  addition  to  his  unexpired 
term  therein  ;  such  term  of  twenty-one  years  to  be  determinable  at 
the  expiration  of  the  first  seven  or  fourteen  years  thereof  at  the 
lessees'  option,  and  on  giving  six  (calendar)  months'  notice  ;  and  for 
a  further  term  of  seven  years  from  the  expiration  of  such  term  of 
twenty-one  years,  if  not  previously  determined,  on  giving  six  (calendar) 
months'  notice,  requiriug  the  same  before  the  expiration  of  such 
term  of  twenty-one  years,  and  to  have  his  rent  reduced  from  the  — 
day  of  —  to  £ —  per  ann.  ;  And  the  Pit  by  his  counsel  waiving  the 
option  of  determining  the  said  term  of  twenty-one  j'cars  at  the 
expiration  of  the  first  seven  or  fourteen  years  thereof,  and  electing 
to  take  the  further  term  of  seven  years  from  the  expiration  of  such 
term  of  twenty-one  years,  It  is  ordered  that  a  lease  of  the  said  messu- 
ages &c.,  having  regard  to  such  waiver  and  election  as  aforesaid,  be 
settled  (fee.  ;  " — Lease  and  counterpart  to  be  executed. — Infants  and 
persons  not  in  esse  declared  trustees  [Form  10,  p.  1227],  and  conse- 
quent directions. — Directions  as  to  costs. — Liberty  to  apply.— 
Hodgson  v.  Boioer,  V.-C.  K.,  21  AprU,  1849,  A.  1854. 

For  decree,  where  the  Deft  admitted  that  he  had  no  title  to  the  premises 
mentioned  in  an  agreement  for  a  lease,  declaring  the  Pit  entitled  to  a  lien 
on  such  estate  and  interest  as  the  Deft  had  therein  for  the  purpose  of 
securing  repayment  to  the  Pit  of  all  moneys  paid  by  him  on  the  faith  of 
and  pursuant  to  the  said  agreement,  and  for  his  costs,  and  directing  inquiries 
what  sums  had  been  laid  out  by  him  in  buildings,  repairs,  or  improvements 
on  the  premises,  and  as  to  deterioration,  see  Middleton  v.  Magnay,  V.-C.  W., 
2  April,  1864,  B.  907  ;  2  H.  &  M.  233. 

For  decree  for  specific  performance  of  a  parol  agreement  for  a  lease, 
with  the  option  of  purchasing,  where  there  had  been  part  performance, 
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see  Nu7in  v.  Fabian,  L.  C,  9  Nov.  1865,  B,  2610  ;  1  Oh,  35  ;  and  see  Miller 
and  Aldworth,  Ld.  v.  Sharp,  [1899]  1  Oh.  622. 

NOTES. 
PKOCEDUBE. 

By  the  Jud.  Act,  1873,  s.  34,  causes  and  matters  relating  to  the  specific 
performance  of  agreements  for  leases  are  assigned  to  the  Chancery  Division. 

By  the  County  Courts  Act,  1888  (51  &  52  V.  c.  43),  s.  67,  the  County 
Court  has  jurisdiction  in  actions  for  specific  performance  of  any  agreement 
for  the  sale,  purchase,  or  lease  of  any  property  where  in  the  case  of  a  sale 
or  purchase  the  purchase-money,  or  in  the  case  of  a  lease  the  value  of  the 
property,  does  not  exceed  the  sum  of  iE500. 

The  words  "  the  value  of  the  property  "  in  this  section  mean  the  value 
of  the  fee  simple:   Angd  v.  Jay,  [1911]  1KB.  666. 

Where,  in  a  lessee's  action,  the  Deft  admitted  the  agreement,  but  counter- 
claimed  for  sums  due,  he  was  not  allowed,  three  months  after  joinder  of 
issue,  to  amend  by  claiming  recovery  of  the  land:  Clark  v.  Wray,  31 
Ch.  D.  68. 

Where  the  Deft,  lessee  of  coal  mines,  was  in  possession  and  working  the 
coal,  he  was  ordered  to  pay  into  Court  the  amount  of  the  agreed  royalties  as 
alleged  by  him,  but  without  any  option  of  giving  up  possession  in  lieu  of 
payment :  Lewis  v.  James,  32  Ch.  D.  326,  C.  A. 

Where  the  Court  directs  a  reference  to  Chambers  to  settle  the  terms  of  a 
lease,  it  wUl,  when  convenient,  at  the  same  time  make  a  declaration  as  to 
insertion  of  a  particular  clause  with  regard  to  which  an  issue  has  been 
raised  in  the  pleadings:  Sirelley  v.  Pearson,  15  Ch.  D.  113;  Eadie  v. 
Anderson,  521..  3.  Ch.iQ;  47  L.  T.  533  ;  31  W.  R.  320. 

BIGHT  TO   SPECIFIC  PEEFOEMANCE. 

Since  the  Jud.  Acts,  a  tenant  holding  under  an  agreement  for  a  lease  of 
which  specific  performance  would  be  decreed,  is,  in  equity,  in  the  same 
position  as  if  a  lease  had  been  executed :  Walsh  v.  Lonsdale,  21  Ch.  D.  9, 
C.  A. ;  and  see  Exp.  Monkhouse,  Re  Maughan,  14  Q.  B.  D.  956  ;  Swain  v. 
Ayres,  21  Q.  B.  D.  289,  C.  A. ;  Manchester  Brewery  Co.  v.  Coombs,  [1901] 
2  Ch.  608 ;  Murgatroyd  v.  Old  Silkstone  Coal  and  Iron  Co.,  65  L.  J.  Ch. 
1 1 1 ;  44  W.  R.  198  (where  it  was  held  that  a  landlord  who  had  taken  possess- 
sion  under  an  order  obtained  by  him  in  an  action  for  specific  performance 
of  an  agreement  for  a  lease  of  a  colliery,  being  then  in  possession  in  the 
character  of  a  vendor  thereof,  was  not  entitled  to  distrain  on  the  goods  of 
strangers  thereon) ;  and  see  ZirMer  v.  Abrahams,  [1903]  I  K.  B.  577. 

Specific  performance  will  not  be  decreed  in  favour  of  a  tenant  who  is  in 
default  for  breach  of  covenant :  Coatsworth  v.  Johnson,  55  L.  J,  Q.  B.  220 ; 
54  L.  T.  520  ;  and  see  Cox  v.  Bishop,  8  De  G.  M.  &  G.  815  ;  Haywood  v. 
Brunswick  Bldg.  Soc,  8  Q.  B.  D.  403,  408,  410,  C.  A. 

Secus,  where  the  landlord  has  subsequently  demanded  and  received  rent : 
Strong  v.  Stringer,  61  L.  T.  470. 

In  the  case  of  a  lease  under  a  power,  a  covenant  to  renew  at  the  expira- 
tion of  the  term  may  be  enforced  if,  when  the  time  arrives,  it  appears  that 
the  new  lease  would  be  a  proper  execution  of  the  power:  Gaslight  and 
Coke  Co.  V.  Towse,  35  Ch.  D.  519  ;  Sugd.  Powers,  8th  ed.  787, 788  ;  Farwell, 
350,  592. 

A  mortgagee  who  has  intervened  by  his  paramount  title  and  accepted  rent 
from  the  tenant  of  the  mortgagor,  who  has  determined  the  tenancy  from 
year  to  year  thus  created,  cannot  afterwards  adopt  and  enforce  an  agree- 
ment bv  the  tenant  to  take  a  lease  from  the  mortgagor :  Corbett  v.  Plowden, 
25  Ch.  b.  678,  C.  A. 

Whether  a  tenant  for  life  under  the  Settled  Land  Act,  1882,  having 
neglected  to  obtain  the  appointment  of  trustees  under  sects.  38,  45,  and 
53   could  obtain  specific  performance  against  an  nnwilling  lessee  quaere  : 
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Mogridge  v.  Clapp,  [1892]  3  Ch.  395 ;  and  v.  sup.  Vol.  II.  Chap.  XLV.  p. 
1762. 


CONSTRUCTION   OP  THE   AGKEEMENT. 

An  agreement  for  a  lease  means  a  valid  lease,  and  is  an  implied  promise  Lease. 
at  law  that  the  intending  lessor  has  a  good  title  to  demise :    Stranks  v. 
St.  John,  L.  B.  2  C.  P.  376. 

Where  the  intending  lessee  knows  that  the  intending  lessor  has  only  a 
leasehold  interest,  he  is  afFeeted  with  constructive  notice  of  the  restrictions 
contained  in  the  original  lease,  and  cannot  insist  on  having  a  lease  at 
variance  with  those  restrictions :  Cosser  v.  Collinge,  3  My.  &  K.  283  ; 
Lewis  V.  Bond,  18  Beav.  85 ;  Patman  v.  Harland,  17  Ch.  D.  353  ;  not- 
withstanding the  Conveyancing  Act,  1882  (45  &  46  V.  c.  39),  s.  3  ;  ;S.  C, 
Mogridge  v.  Clapp,  [1892]  3  Ch.  397,  C.  A. ;  at  least  if  the  restrictions  axv. 
not  unusual :  Flight  v.  Barton,  3  My.  &  K.  282 ;  unless  it  be  expressly 
stipulated  that  the  lease  is  to  contain  certain  specified  covenants :  Van 
V.  Corpe,  3  My.  &  K.  268. 

Under  an  agreement  that  an  underlease  shall  contain  the  same  covenants  Underlease. 
as  the  original  lease,  those  covenants  are  not  necessarily  to  be  inserted, 
with  the  names  of  the  underlessor  and  underlessee  substituted  for  those  of 
lessor  and  lessee  :  Haywood  v.  Silber,  30  Ch.  D.  404,  C.  A.,  distinguishing 
Williamson  v.  W.,  9  Ch.  729  (as  to  covenants  for  reference  to  arbitration, 
and  as  to  preparation  of  assignments). 

"  Usual  covenants  "  do  not  include  covenants  against  keeping  a  school :  Usual 
Van  V.  Corpe,  3  My.  &  K.  269  ;  nor  against  particular  trades :  Propert  v.  covenants. 
Parker,  3  My.  &  K.  280  ;  Wilbraham  v.  Livesey,  18  Beav.  206  ;  nor  against 
assigning  without  notice  :  Hampshire  v.  Wickens,  7  Ch.  D.  555  ;  Church  v. 
Browne,  15  Ves.  258  ;  Eadie  v.  Anderson,  52  L.  J.  Ch.  80 ;  though  the 
subject-matter  of  the  lease  is  a  public-house :  lie  Lander  and  Bagley, 
[1892]  3  Ch.  41  ;  Henderson  v.  Kay,  3  Bro.  C.  C.  632 ;  nor  a  proviso  for 
re-entry  on  breach  of  covenant,  other  than  non-payment  of  rent :  Hodgkin- 
son  V.  Crowe,  10  Ch.  622  ;  Bishop  v.  Taylor,  60  L.  J.  Q.  B.  556  ;  64  L.  T. 
529  ;  39  W.  R.  542  ;  Re  Anderton  and  Milner's  Contract,  45  Ch.  D.  476  ; 
even  in  the  case  of  a  public-house  :  Be  Lander  and  Bagley,  sup.  (but  see 
Bennett  v.  Womack.  7  B.  &  C.  627,  where,  in  the  case  of  a  public-house,  it 
was  held  that  a  proviso  for  re-entry  on  carrying  on  any  business  other 
than  that  of  a  victualler  was  usual) ;  nor,  in  a  lease  of  a  colliery  in  Derby- 
shire, a  proviso  for  re-entry  when  the  mine  is  incapable  of  being  worked  at 
aprofit:  (SfireZZfij/ v.  PeaMOK,  15  Ch.D.  113  ;  and  the  law  has  not  been  altered 
by  the  Conveyancing  Act,  1881  (44  &  45  V.  c.  41),  s.  14. 

A  lessor  was  not  entitled  to  have  a  clause  inserted  excluding  the  Convey- 
ancing Act,  1881,  s.  18,  giving  leasing  powers  to  the  mortgagor  in  posses- 
sion :  Re  Nugent  and  Riley,  1883,  W.  N.  147  ;  49  L.  T.  132. 

As  to  the  construction  of  particular  words  and  phrases  in  agreements  for  Particular 
leases,  see  as  follows  : —  phrases. 

— "  westward  of  a  down-throw  fault  to  the  west  supposed  to  run,"  &c. : 
Davis  V.  Shepherd,  1  Ch.  410 ; 

— "  subject  to  the  landlord's  approval "  :  Lehmann  v.  McArthur,  3  Ch. 
496; 

— "  working  coal  in  a  proper  and  workmanlike  manner  "  ;  "  winning 
coal "  :  Lewis  v.  Fothergill,  5  Ch.  103  ;  and  see  Jegon  v.  Vivian, 
6  Ch.  742 ; 

■ — "  flat  part  of  the  beach  opposite  "  a  frontage :  Crook  v.  Corp.  of  Sea- 
ford,  6  Ch.  551 ; 

— "shall  have  the  occupation  of,  &o.,  subject  to  the  same  restrictions 
and  provisions  as  relate,"  &c. :  Flanagan  v.  O.  W.  By.  Co.,  7 
Eq.  116; 

— "  lease  to  be  for  seven,  fourteen,  or  —  years  "  :  Powell  v.  Smith,  14 
Eq.  85 ; 
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— "  upon   paying    the   rent    and    performing   the    covenants   in   the 
lease,"  the  lease  to  be  renewed :   Bastin  v.  Bidwdl,  18  Ch.  D 
238; 
— "  the  like  provisions  in  all  respects  as  are  contained  in  "  the  original 

lease  :   Williamson  v.  W.,  9  Ch.  729  ; 
— "  such  covenants,  clauses,  and  provisoes  as  are  contained  in  "  the 

original  lease :   Haywood  v.  Silher,  30  Ch.  D.  404,  C.  A. ; 
— "  grant  to  the  tenants,  their  exors  or  admors,  a  fresh  lease  "  :   Finch 

V.  Underwood,  2  Ch.  D.  310. 
As  to  the  effect  of  an  option  to  purchase  contained  in  a  lease,  and  that 
in  general  where  the  option  is  given  to  the  "  assigns,"  a  mere  equitable 
assignee  of  the  term  will  not  be  entitled  to  exercise  it,  see  Friary,  Holroyd 
and  liealey's  Breweries,  Ld.  v.  Singleton,  [1899]  1  Ch.  86 :  [18991  2  Ch. 
261,  C.  A. 


Pailure  to 
obtain  land- 
lord's licence. 


Damages  for 
delay. 


Less  estate 
than  agreed. 


Disclaimer  by 
trustee  in 
bankruptcy. 


DAMAGES. 

Where  the  concurrence  of  a  superior  landlord  is  necessary,  and  cannot  be 
obtained,  an  inquiry  as  to  damages  will  be  directed :  Hilkm  v.  Tipper, 
16  W.  R.  888 ;  and  see  Howe  v.  Hewel,  31  Beav.  420,  and  mp.  p.  2167  ; 
Day  V.  Singleton,  [1899]  2  Ch.  320,  C.  A.,  sup.  Form  4,  p  2203  ;  but  see 
Pease  v.  Courtney,  [1904]  2  Ch.  503. 

— unles.s  the  agreement  is  made  "  subject  to  the  landlord's  approval  "  : 
Lehmann  v.  McArthur,  3  Ch.  496  ;  or  on  the  understanding  that  a  necessary 
party  is  to  concur  :   Franldinahi  v.  Ball,  33  Beav.  560. 

The  mere  necessity  of  the  landlord's  licence  is  not  a  defence  to  a  suit  bj' 
an  intending  under-lessee  ;  but  in  such  cases  the  Deft  will  be  directed  to 
procure  his  concurrence  :  Long  v.  Bowring,  33  Beav.  585,  Form  6,  sup. 
p.  2204  ;  and  see  Leiich  v.  Simpson,  I.  R.  5  Eq.  613. 

Where  damages  were  awarded  to  an  intending  lessee  for  delay,  the 
measure  of  damages  was  held  to  be  the  amount  of  rent  payable  during  the 
period  when  the  Pit  was  out  of  possession  :  Wesley  v.  Walker,  26  W.  R. 
368  ;  38  L.  T.  284  ;  and  where  in  a  similar  case  the  damages  had  been 
assessed  at  the  hearing,  it  was  held  that  the  assessment  was  on  the  footing 
that  rent  was  not  to  be  payable  during  the  same  period  :  Jacques  v.  Millar 
(No.  2),  26  W.  R.  368. 

Where  by  the  mistake  of  Ms  agent  the  Deft  was  unable  to  grant  a  lease 
of  the  whole  estate  comprised  in  the  agreement,  the  rent  to  be  paid  was 
proportionately  reduced  by  way  of  compensation  :  McKenzie  v.  Hesheth, 
7  Ch.  D.  675,  Form  6,  sup.  p.  2192. 

Where  a  trustee  in  bankruptcy  disclaimed  a  lease,  an  intending  under- 
lessee  had  no  title  to  reUef  in  Equity  against  the  superior  landlord  :  Taylor 
V.  Qilhtl,  20  Eq.  682  ;  but  see  Smalley  v.  Hardinge,  7  Q.  B.  D.  624,  0.  A. 

And  as  to  the  effect  of  disclaimer  of  lease  by  trustee  in  bankruptcy,  see 
Wace,  272  ei  seq. ;  Robson,  461  el  seq.  ;  Stacey  v.  Hill,  [1901]  1  Q.  B. 
660,  C.  A. ;  Re  Bastahle,  [1901]  2  K.  B.  518. 


By  the  V.  &  P.  Act,  1874  (37  &  38  V.  c.  78),  s.  2,  the  intended  lessee 
cannot,  in  the  absence  of  express  stipulation,  call  for  the  title  to  the  free- 
hold, whether  the  term  is  to  be  derived  out  of  a  freehold  or  leasehold 
estate  ;  and  by  the  Conveyancing  Act,  1881  (44  &  45  V.  c.  41),  s.  13,  where 
the  term  is  derived  out  of  a  leasehold  interest  with  a  leasehold  reversion, 
the  title  to  that  reversion  cannot  be  called  for,  but  subject  to  this,  the 
intending  lessor's  title  must  be  proved  :  see  Bashcomb  v.  Phillips,  29  L.  J. 
Ch.  380  ;  6  Jur.  N.  S.  363 ;  1  L.  T.  288  ;  and  under  a  contract  to  assign 
an  underlease,  or  to  grant  one,  the  intended  assign  or  underlessee  has  the 
right  to  call  for  the  deed  under  which  the  assignor  or  lessee  holds  :  Oosling 
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V.  Woolf,  [1893]  1  Q.  B.  39.  Dealings  with  the  term  prior  to  the  oom- 
mencement  of  the  title  need  not  in  general  be  produced :  Williams  v. 
Spargo,  1893,  W.  N.  100. 

COSTS. 

The  rules  as  to  costs  in  the  case  of  sales  apply  also  in  the  case  of  leases  : 
see  LonginoUo  v.  Morse,  26  L.  T.  828. 

Where  the  lease  was  to  be  prepared  by  the  lessor's  solr  who  raised 
frivolous  objections,  the  lessor  was  ordered  to  pay  the  costs  of  the  suit, 
and  of  the  objections  :   Mappin  v.  Savory,  20  L.  T.  777. 

ANTE-DATING  LEASES. 

Formerly,  where  it  was  doubtful  whether  there  had  not  been  breaches 
of  a  covenant  intended  to  be  inserted  in  the  lease,  the  lease  was  ante- 
dated that  the  question  might  be  decided  at  law  :  Lillie  v.  Legh,  3  D.  &  J. 
204 ;  Pain  v.  Coombs,  3  Sm.  &  G.  449 ;   1  D.  &  J.  34. 

But  it  was  held  that  such  questions  ought  to  be  disposed  of  before 
decreeing  the  execution  of  the  lease :  per  V.-C.  J.,  in  Bankart  v.  Tennant, 
10  Eq.  141. 

As  to  relief  against  breaches  of  covenant  after  the  execution  of  the  lease 
in  certain  cases,  see  Law  of  Property  Amendment  Act,  1859  (22  &  23 
V.  c.  35),  ss.  4^9  ;  Conveyancing  Act,  1881,  s.  14 ;  Dart,  V.  &  P.  191  ; 
Page  v.  Bennett,  2  Giff.  117  ;  Hughes  v.  Metn.  By.  Co.,  2  App.  Ca.  439. 


Section  IV. — Agreements  foe  Special  Pueposes. 

(l.)  AGREEMENT  FOR  TRANSFER  OR  ISSUE  OF  SHARES. 

1.  Vendor's  Action — Transfer  to  he  registered,  Purchase-money 
having  been  paid. 

Declare  &c.  [Forms  1 — 3,  p.  2136] ;  "  And  it  is  ordered  that  the 
Pit  and  all  proper  parties  do  execute  a  proper  deed  of  transfer  of 
the  said  —  shares  to  the  Deft,  such  deed  to  be  settled  &c. ;  And  it 
is  ordered  that  the  Deft  do  concur  in  all  steps  which  may  be  necessary 
and  proper  for  causing  the  said  —  shares  to  be  duly  registered  in 
his  name  in  the  register  of  members  of  the  —  Corporation,  Limited." 
— Declarations  that  the  Deft  is  liable  to  indemnify  the  Pit  against 
calls,  and  directions  to  settle  deed  accordingly. — Deft  to  pay  Pit's 
costs  of  action. — Liberty  to  apply. — Paine  v.  Hutchinson,  V.-C.  S., 
5  Dec.  1866,  B.  2723 ;  3  Eq.  260,  as  varied  on  appeal  by  L.  JJ., 
17  March,  1868,  B.  2164 ;   3  Ch.  392. 

For  forms  of  judgments  for  indemnity  against  calls  in  similar  cases, 
V.  inf.  Chap.  LI.,  "  Specieic  Relief,"  pp.  2292  el  seq. 

2.  Dismissal  of  Action  without  Prejudice  to  future  Action  when 
Corporation  in  a  position  to  issue  Stock  under  Contract. 

This  Court  being  of  opinion  that  the  stock  which  the  Pit  corp. 
ought  to  issue  to  the  Deft  co.  under  their  contract  in  the  pleadings 
VOL.  in.  7  C 
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mentioned  is  irredeemable  stock,  and  that  the  Pit  corp.  are  not  now 
able  to  issue  such  stock,  and  the  Pit  corp.  by  their  counsel  admitting 
that  they  are  not  in  a  position  to  transfer  such  stock  to  the  Deft  co., 
Dismiss  the  action  with  costs,  to  be  taxed,  but  without  prejudice 
to  any  action  which  the  Pit  corp.  may  be  advised  to  bring  to  enforce 
such  contract  if  they  are  able  to  issue  irredeemable  stock. — See 
The  Mayor,  Aldermen,  and  Citizens  of  the  City  of  Sheffield  v.  The 
Sheffield  Electric  Liqht  and  Power  Co.,  Ld.,  North,  J.,  7  Dec.  1897, 
B.  4218  ;  [1898]  1  Ch.  203. 


NOTES. 

Jurisdiction.        As  to  the  jurisdiction  of  the  Court  to  adjudge  specific  performance  in 

the  case  of  agreements  for  the  transfer  of  shares,  v.  sup.  p.  2140. 
Procedure.  Where  the  dispute  is  between  persons  claiming  to  be  members  of  a  co., 

the  proper  course,  at  least  in  complicated  cases,  appears  to  be  to  commence 
an  action  for  specific  performance  of  the  agreement  to  transfer  the  shares  ; 
where  the  dispute  is  between  the  co.  and  peisons  claiming  to  be  members, 
the  proper  course  is  to  apply  by  summons,  under  sect.  32  of  the  Cos.  Consoli- 
dation Act,  1908,  to  have  the  register  rectified  :  Buckley,  pp.  118  et  seq.  ; 
Ward  and  Henry's  case,  2  Ch.  431. 

An  order  will  not  be  made  on  a  summons  under  this  section  involving 
questions  between  alleged  members,  where  there  is  a  real  dispute  and  the 
amount  is  large,  nor  if  the  facts  are  complicated  or  any  general  principle 
is  involved ;  secus,  where  the  applicant's  title  is  clear :  Exp.  Shaw,  2 
•Q.  B.  D.  463;  Exp.  Sargent,  17  Eq.  273;  and  see  Davies'  case,  33 
L.  T.  834. 
(jQgjg  The  Court  has  jurisdiction  on  such  an  application  to  order  an  unsuccessful 

respondent,  other  than  the  co.,  to  pay  costs  :  Exp.  Shaw,  2  Q.  B.  D.  463 ; 
Davies'  case,  33  I..  T.  834  {Exp.  Sargent,  17  Eq.  273,  not  being  followed  on 
this  point). 
After  winding-      A  judgment  for  specific  performance  directing  the  Deft  to  concur  in  all 
up  order.  steps,  &c.,  or  to  procure  registration  as  far  as  possible,  may  be  made  after 

the  commencement  of  the  winding-up  of  the  co.  :   Robins  v.  Edwards,  15 
W.  R.  1065  ;   17  L.  T.  90. 
Injecting  As  to  the  discretion  of  directors  to  reject  a  transferee,  see  Buckley,  p. 

transferee.  39  ;  Parker's  case,  15  W.  B.  974 ;  S.  C,  2  Ch.  685 ;  Se  Bell  Bros.,  Exp. 
Hodscm,  65  L.  T.  245 ;  Be  Coalport  China  Co.,  [1895]  2  Ch.  404,  C.  A. ; 
as  to  the  mode  of  considering  the  fitness  of  the  transferee,  the  infer- 
ences to  be  drawn  from  a  refusal  by  directors  to  state  their  reasons  for 
rejecting  a  transferee,  and  the  duty  of  an  exor,  being  also  a  director, 
to  have  regard  to  the  benefit  to  his  testator's  estate,  and  that  the  time  at 
which  it  is  to  be  ascertained  whether  the  transferor  is  indebted  to  the  co. 
is  when  the  transfer  is  sent  to  the  proper  officer  for  registration,  see  Be 
Cawley  <h  Co.,  42  Ch.  D.  209,  C.  A. 
Dividends  Dividends  declared  after  a  sale  of  shares,  but  before  the  day  fixed  for 

after  sale.         completion,  belong  to  the  purchaser  :  Blaclc  v.  Homersham,  4  Ex.  D.  24. 
Breach  of  The  damages  for  breach  of  a  contract  to  take  debentures  in  a  co.  are 

contract  measured  by  the  loss  sustained  through  the  breach   and  not  by  the  sum 

to  take  agreed  to  be  lent :   South  African  Territories  v.  WalUngton,  [1897]  1  Q-  B, 

debentures.      (592,  C.  A. 

Settling  day  Where  a  settUng  day  on  the  Stock  Exchange  in  the  shares  of  new  cos. 
obtained  by  has  been  obtained  by  fraud,  the  rights  of  a  person  who  has  entered  into 
fraud.  contracts  in  relation  to  shares  are  not  affected  unless  he  was  party  or  privy 

to  the  fraud  :  Be  Ward,  Exp.  W.,  20  Ch.  D.  356,  C.  A. 

As  to  the  respective  liabilities  of  the  broker  or  jobber,  and  transferee 
upon  a  sale  of  shares,  v.  inf.  Chap.  LI.,  "  Specific  Reubp," 
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(II.)   EXECUTION    OF  WORKS. 

1.  Agreement  by  Railway  Company  to  construct  Siding. 

"  Declare  that  the  agreement  in  the  pleadings  mentioned,  dated 
the  —  of  — ,  whereby  the  Defts  agreed  to  construct  and  maintain, 
at  their  or  any  of  their  expense,  upon  land  belonging  to  the  Pit, 
and  provided  by  him  for  that  purpose,  such  a  siding  as  in  the  said 
agreement  mentioned,  ought  to  be  specifically  performed  and  carried 
into  execution,  and  adjudge  the  same  accordingly  ;  And  it  is  ordered 
that  the  Pit  do,  within  one  month  from  the  date  of  this  judgment, 
point  out  the  land  upon  which  such  siding  is  to  be  made."^ — Defts  to 
pay  Pit's  costs  of  action. — Liberty  to  apply. — Greene  v.  West  Cheshire 
Ry.  Co.,  V.-C.  B.,  7  Nov.  1871,  A.  2912  ;  13  Eq.  44. 

2.  Buildings  to  he  erected — Divergence  between  Agreement  and  Plans. 

Declare  &c.  [Forms  1 — 3,  p.  2136] ;  "  And  it  appearing  by  &c., 
that  a  plan  of  the  house  to  be  erected  in  pursuance  of  such  agreement 
has  been  approved  of  between  the  parties.  It  is  ordered  that  the  Deft 
S.  do  forthwith  proceed  to  construct  and  erect  a  house  on  the  ground 
comprised  in  the  said  agreement,  in  accordance  with  such  plan, 
save  so  far  as  such  plan  interferes  with  the  stipulations  contained 
in  the  said  agreement  that  such  house  is  to  be  built  according  to  the 
Act  or  Acts  of  Parliament  for  the  time  being  in  force  for  the  regula- 
tion of  buUdings  in  or  near  the  metropolis." — Cubitt  v.  Smith,  V.-C.  S., 
9  Nov.  1864,  A.  2184  ;   10  Jur.  N.  S.  1123. 

3.  Judgment  against  Railway  Company  for  Specific  Performance 

of  Works — Declaration  that  Covenants  of  Old  Company  binding 
on  New  Company. 

Declare  that  the  covenants  contained  in  the  deed  of  conveyance 
dated  &c.  in  the  pleadings  mentioned  for  the  construction  and 
maintenance  of  accommodation  works  and  for  the  performance  of 
[other]  works  which  are  particularly  set  forth  in  the  pleadings 
ought,  having  regard  to  the  provisions  of  the  Lostwithiel  and  Fowey 
Railway  Act,  1892,  to  be  specifically  performed  and  carried  into 
execution  [by  the  Defts  the  C.  M.  Railway  Co.],  And  order  and 
adjudge  the  same  accordingly ;  The  Defts  the  C.  M.  Railway  Co. 
{new  company]  to  pay  costs  of  action. — Fortescue  v.  Lostwithiel  Rail. 
Co.,  Kekewich,  J.,  25  July,  1894,  A.  1203  ;  [1894]  3  Ch.  621. 

For  decree  for  specific  performance  of  an  agreement,  directing  the  Defts 
to  complete  the  bridges,  approaches,  and  works  according  to  the  arrange- 
ment constituted  by  the  said  agreement,  see  Firth  v.  Midland  By.  Co., 
V.-C.  B.,  9  March,  1875,  A.  484 ;  20  Eq.  100. 

For  decree  declaring  a  Deft  co.  bound  to  make  and  construct  a  siding, 
with  approaches  proper  for  its  convenient  use,  but  not  sheds  or  other  con- 
veniences, and  directing  an  inquiry  in  Chambers,  if  the  parties  differed, 
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where  or  by  what  means  the  same  should  be  done,  see  Lytton  v.  0.  N.  By. 
Co.,  V.-C.  W.,  8  April,  1856,  B.  1176  ;  2  K.  &  J.  399. 

I'or  decree  declaring  a  Deft  co.  bound  to  construct  and  maintain  an 
archway  sufficient  to  permit  a  loaded  carriage  of  hay  to  pass  under  their 
railway  at  such  place  as  the  Pit  should  think  most  convenient  in  his 
pleasure-grounds,  and  ordering  the  Pit  to  point  out  such  place  within 
reasonable  time,  with  liberty  to  the  Defts  to  apply  in  case  of  refusal  of 
assistance  by  the  Pit,  and  liberty  to  the  Pit  to  apply  in  case  of  delay  by 
the  Defts  or  otherwise,  see  Storer  v.  G.  W.  Ry.  Co.,  V.-C.  K.  B.,  12  Nov. 
1842,  B.  159 ;  2  Y.  &  C.  C.  54. 

For  a  case  in  which  a  recital  in  a  deed  of  conveyance  to  a  railway  co. 
was  held  to  amount  to  a  bargain  that  no  accommodation  works  should  be 
made  by  either  party  other  than  those  specified  in  the  deed,  see  Bhondda 
avd  Swansea  Ry.  Go.  v.  Talbot,  [1897]  2  Ch.  131,  C.  A. 

As  to  the  jurisdiction  in  the  case  of  agreements  for  the  execution  of  works, 
V.  sup.  p.  2141. 

(ill.)    SALE   OF  BUSINESS. 

Specific  Performance — Waiver  by  Plaintiff  of  Stipulations  in 
Ms  favour. 

[On  appeal  from  judgment] ;  And  the  Pit  by  his  counsel  waiving 
his  right,  under  the  agreement  dated  &c.,  to  carry  on  business  under 
the  style  of  B.  0.  and  Co.,  and  also  waiving  his  right,  if  any,  to 
prevent  the  Deft  B.  0.  from  carrying  on,  directly  or  indirectly, 
within  the  radius  of  fifty  miles  of  E.  any  business  of  dyeing  or  furnish- 
ing, or  any  similar  business,  or  being  in  any  way  connected  there- 
with ;  This  Court  doth  discharge  the  said  judgment,  so  far  as  the 
same  dismissed  these  actions,  and  doth  declare  that  the  rest  of  the 
said  agreement  ought  to  be  specifically  performed  and  carried  into 
efiect,  and  doth  order  and  adjudge  the  same  accordingly  ;  And  it  is 
ordered  that  the  following  &c. :  1.  An  inquiry  whether  anything, 
and  if  anything  what,  is  payable  by  the  Pit  to  tlie  Defts  under  the 
said  agreement,  and  whether  any,  and  if  any  which,  of  the  liabilities 
which  the  Pit  thereby  agreed  to  discharge  are  still  undischarged ; 
And,  upon  payment  of  what,  if  anything,  shall  be  certified  to  be  pay- 
able by  the  Pit  to  the  Defts,  and  upon  the  discharge  of  such  liabilities 
as  aforesaid,  including  mortgage  debts,  it  is  ordered  that  the  Defts 
B.  0.,  A.  A.,  and  E.  0.  do  execute  to  the  Pit  H.  a  proper  conveyance 
of  the  property  comprised  in  the  said  agreement,  such  conveyance 
to  be  settled  by  the  Judge  in  case  the  parties  difier. — Defts  to  pay 
costs  below  and  of  appeal. — Costs  of  inquiry  reserved. — See  Hawksley 
v.  Outram,  C.  A.,  29  July,  1892,  A.  1557  ;  S.  C,  [1892]  3  Ch.  359,  376. 

(IV.)   GRANT  OE  ANNUITY. 

Agreement  to  grant  Annuity  enforced  with  Modifications. 

Declare  that  the  agreement  contained  in  the  letter  of  &c.,  in  the 
pleadings  mentioned,  ought  to  be  specifically  performed  with  the 
modifications  which  are  embodied  in  the  declarations  next  hereinafter 
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contained,  and  which  appear  by  the  evidence  in  this  action  to  have 
been  agreed  upon  by  the  Pit  K.  and  the  Deft,  and  adjudge  the  same 
accordingly ;  And  Declare  that  the  Pits  K.  and  C.  {an  infant)  are 
respectively  entitled  to  have  paid  to  them  by  the  Deft  the  annuities 
hereinafter  mentioned,  that  is  to  say,  &c. ;  And  it  is  ordered  that 
the  Deft  do  pay  to  the  Pits  such  respective  annuities  according  to 
the  above  declarations  ;  And  it  is  ordered  that  a  further  deed  or 
deeds  of  covenant  by  the  Deft  for  payment  of  the  said  annuities  be 
settled  &c.,  such  deed  to  be  executed  by  the  Deft  and  the  Pit  K. ; 
And  it  is  ordered  that  the  Deft  do,  within —  weeks  after  &c.,  pay  to 
the  Pit  K.  the  arrears  of  the  said  annuities,  and  the  Pit's  costs  of 
action.— /iTeewaw  v.  Handley,  V.-C.  K.,  7  June,  1864,  A.  1192 ;  12 
W.  E.  930 ;  afEd.  2  D.  J.  &  S.  283. 

For  decree  for  specific  performance  of  an  agreement  to  grant  an  annuity 
on  a  dissolution  of  partnership,  directing  a  deed  to  be  settled,  and  payment 
of  arrears,  see  Auhin  v.  Holt,  V.-C.  W.,  23  Nov.  1855,  A.  172  ;  2  K.  &  J.  70. 

NOTES. 

As  to  the  jurisdiction  in  the  case  of  agreements  to  grant  or  sell  annuities, 
V.  sup.  p.  2139  ;  and  that  in  such  cases  time  is  of  the  essence,  v.  sup.  p.  2156. 

An  agreement  to  grant  an  annuity  means  an  annuity  to  be  secured  by 
deed :  Aubin  v.  Holt,  2  K.  &  J.  66  ;  and  see  Dickson  v.  Qayfere,  1  D.  &  J.  655. 

(v.)    PERSONAL  SERVICE. 

Agreement  to  employ  a  Manager  of  Worhs  at  a  Percentage  on 
Trade  Profits. 

Declare  &c.  [Forms  1 — 3,  p.  2136] ;  "  And  it  is  ordered  that  the 
following  &c.  :  1.  An  inquiry  when  the  engagement  of  the  Pit 
under  the  said  agreement  ceased ;  2.  An  account  of  the  profits  of 
the  business  carried  on  by  the  Deft  G.  at  &c.,  in  each  year  from  the 
—  of  —  to  the  termination  of  the  Pit's  engagement,  such  account 
terminating  on  the  —  of  —  in  each  year  except  for  the  last  year  of 
the  Pit's  engagement,  and  as  to  such  year  terminating  on  the  day 
when  the  Pit's  engagement  ceased  ;  3.  An  account  of  what,  if  any- 
thing, is  due  to  the  Pit  from  the  Deft,  allowing  the  Pit  —  p.  c.  on 
the  profits  hereinbefore  directed  to  be  ascertained,  and  regard 
being  had  to  the  provisions  in  the  agreement  for  a  guaranteed 
minimum  of  £500  per  ann.,  and  after  allowing  to  the  Deft  all  sums 
paid  by  him  to  the  Pit  on  account  of  the  said  guaranteed  minimum 
of  £ —  p.  c.  on  the  said  profits." — Adjourn  &c. — Rishton  v.  Grissell, 
V.-C.  W.,  19  July,  1867,  B.  2106  ;  S.  C,  5  Eq.  326  ;  10  Eq.  393. 

NOTES. 

Agreements  for  the  performance  of  personal  services  involving  zeal  and 
confidence  are  in  general  obviously  incapable  of  being  specifically  enforced  ; 
V.  sup.  p.  2141. 
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But  under  special  circumstances,  e.g.,  where  the  employment  has  ceased, 
but  the  agreement  remains  unperformed  on  the  part  of  the  person  receiving 
the  benefit  of  the  services,  the  judgment  will  be  made  as  a  foundation  for 
dii-ections  for  account  or  other  relief :  Bishlonv.  Orissell,'E'oTml,sitp.  ;  and 
see  Daggett  v.  Rijman,  16  W.  R.  302  ;  17  L.  T.  486  ;  Vol.  I.  pp.  524,  528. 

The  judgments  in  these  oases  are  analogous  to  judgments  for  the  execution 
of  partnership  deeds  or  declarations  of  right  to  share  as  partners  as  founda- 
tions for  further  relief  :  v.  sup.  pp.  2090,  2091. 

In  Bishion  v.  Orissell,  sup.,  the  Pit  had  been  engaged  as  manager  of 
ironworks,  which  had  been  sulssequently  sold. 

On  subsequent  proceedings  in  the  cause,  it  was  held  that  the  Deft  was 
not  entitled  to  deduct  interest  on  capital  or  the  guaranteed  £500  in  estimat- 
ing profit  and  loss ;  that  he  was  entitled  to  deduct  depreciations  from  the 
running  out  of  his  lease,  and  waste  of  plant  and  machinery ;  that  the  Pit 
was  not  entitled  to  take  into  account  the  excess  of  the  proceeds  of  sale 
over  the  estimated  value  of  the  concern  :  /S.  C,  5  Eq.  326  ;  and  that  where 
the  sums  paid  on  account  had  been  insufficient,  the  Pit  was  entitled  to 
interest  from  the  time  of  demand  only :  8.C.,  10  Eq.  393. 

(VI.)    COMPROMISE   OP  EIGHTS. 

Agreement  for  Compromise  of  Rights  under  a  Will. 

"  Declare  &c.  [Form  1,  p.  2136] ;  And  Declare  that  the  valua- 
tion stated  in  the  defence  of  all  the  Defts  except  P.  to  have 
been  made  on  the  —  of  —  is  valid  and  binding  upon  all  the  persons 
interested  in  the  residuary  estate  of  M.  the  testator ;  And  it  is 
ordered  that  the  Pit  and  Defts  (other  than  P.)  do  execute  to  each 
other  mutual  conveyances  and  assurances  of  the  properties  comprised 
in  such  valuation  ;  And  it  is  ordered  that  the  Deft  P.  do  concur  so 
far  as  may  be  necessary  in  such  conveyances  and  assurances  which 
are  to  be  settled  &c." — Direction  to  tax  costs.^ — "  And  Declare  that 
the  said  costs  are  payable  out  of  the  testator's  estate,  and  are  a 
charge  on  his  residuary  estate."- — Liberty  to  apply  as  to  raising  such 
costs. — "  And  it  is  ordered  that  the  following  &c. :  1.  An  inquiry 
whether  any,  and  what,  part  of  the  real  and  personal  estate  of  the 
testator  is  outstanding  or  undisposed  of." — Adjourn  &c. — Ee  Mence, 
Harrison  v.  Mence,  V.-C.  H.,  28  July,  1877,  B.  1741. 

For  order  staying  proceedings  in  a  suit  on  the  terms  of  an  agreement  for 
compromise,  see  Hakes  v.  Hodgkin,  M.  R.  at  Chambers,  17  May,  1877, 
A.  1234. 

NOTES. 

Where  a  suit  was  actually  pending,  an  agreement  for  compromise  could 
not,  before  the  commencement  of  the  Judicature  Acts,  be  enforced  in  that 
suit :  Pryer  v.  Gribhle,  10  Ch.  534  ;  Richardson  v.  Exjon,  2  D.  M.  &  G.  79  ; 
unless  it  related  solely  to  the  prosecution  of  the  suit :  per  James,  L.  J., 
in  Pryer  v.  Gribhle,  10  Ch.  540  ;  or  did  not  involve  equities  distinct  from 
those  appearing  on  the  record  in  the  existing  cause  :  Askew  v.  Millingion, 
9  Ha.  65. 

Since  the  Judicature  Acts,  it  has  been  held  that  an  order  may  be  made 
on  motion  or  summons  in  the  existing  suit,  staying  proceedings  in  that 
suit,  in  accordance  with  the  terms  of  the  compromise :  Eden  v.  Naish, 
7  Ch.  D.  V81  ;  flakes  v.  Hodgkin,  siip.  ;  and  see  Scvlly  v.  Ld.  Dtmdonald, 


SECT,  v.]    Proceedings  in  Default  of  Compliance.  2215 

8  Oh.  D.  658,  C.  A. ;  but  the  Court  refused  at  the  hearing  of  such  an  appli- 
cation to  direct  an  inquiry  as  to  damages  caused  by  the  repudiation  of  the 
agreement :  Eden  v.  Naish,  7  Ch.  D.  788. 

An  agreement  for  compromise  with  a  local  board,  under  the  PubUc 
Health  Act,  1875,  not  being  a  contract  "  for  carrying  the  Act  into  execu- 
tion "  within  sect.  173,  can  be  enforced,  though  not  under  the  seal  of  the 
board :  A.  G.  v.  Gaskill,  22  Ch.  D.  537. 

A  Pit  who  receives  a  sum  of  money  under  a  compromise,  which  is  after- 
wards repudiated  with  his  concurrence,  will  not  be  allowed  to  retain  the 
money  and  proceed  with  his  action  :  Henderson  v.  Underwriting  Assoc,  65 
L.  T.  732. 

As  to  the  consideration  sufficient  to  support  an  agreement  for  compromise, 
V.  sup.  p.  126. 

As  to  the  proper  scope  of  the  pleadings  and  evidence  in  an  action  for 
specific  performance  of  an  agreement  of  compromise,  see  Knowles  v. 
Roberts,  38  Ch.  D.  263,  C.  A. 


Section  V. — Proceedings  in  Default  of  Compliance. 

The  remedies  open  to  a  Pit,  where  the  Deft  refuses  to  comply  with  the 
judgment,  are  as  follows : — 

1.  He  may  obtain  an  order  fixing  time  and  place  for  payment  and 
conveyance,  or  a  period  within  which  the  judgment  is  to  be  obeyed,  and  if 
this  judgment  be  not  obeyed,  may  proceed  against  the  Deft  for  contempt. 

2.  If  a  purchaser  of  land,  he  may  enforce  the  agreement  by  means  of  a 
vesting  order,  or  by  an  order  appointing  a  person  to  convey  under  sect.  14 
of  the  Judicature  Act,  1884. 

3.  He  may  apply  for  an  order  rescinding  the  agreement. 

4.  If  a  vendor,  he  may  enforce  his  vendor's  hen. 
These  remedies  are  dealt  with  in  this  section  in  order. 

Clauses  in  agreements  for  sale  of  land,  providing  for  re-sale,  and  charging 
the  purchaser  with  the  deficiency,  were,  before  the  Judicature  Acts,  enforce- 
able at  law  and  not  in  equity :  Dickinson  v.  L.  0,  <Si  D.  By.  Co.,  15  W.  B. 
141 ;  but  see  Rome  v.  Young,  3  Y.  &  C.  199  ;  Nash  v.  Worcester  Commrs., 
1  Jur.  N.  S.  973. 


(l.)    TIME  AND   PLACE   FOE  EXECUTION. 

1.  Appointment  of  Time  and  Place  for  Execution — Agreement  for 
Sale  of  Land — Purchaser's  Action. 

"  This  Court  doth  appoint  12  of  the  clock  at  noon  on  —  the  — 
day  of  — ,  at  Eoom  138,  Eoyal  Courts  of  Justice,  Strand,  Loudon, 
as  the  time  and  place  for  payment  of  the  balance  of  the  purchase- 
money  of  the  premises  comprised  in  the  contract  in  the  pleadings 
mentioned,  pursuant  to  the  said  judgment  dated  the  —  day  of  —  ; 
And  it  is  ordered  that  the  Deft  do  at  such  time  and  place  deliver  to 
the  Pit  the  conveyance  of  the  premises  comprised  in  the  contract 
in  the  said  judgment  mentioned,  settled  by  the  Judge  in  pursuance 
of  the  said  judgment,  and  referred  to  in  the  Master's  certificate 
dated  &c.,  duly  executed  by  himself  the  said  Deft,  and  by  B.  in  the 
said  conveyance  named,  together  with  all  deeds  andjwritings  &c.. 
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on  the  Pit  paying  to  the  Deft  at  'the  time  and  place  aforesaid  the 
sum  of  £ —  appearing  by  the  affidavit  of  P.  filed  &c.  to  be  the  total 
amount  payable  by  the  Pit  to  the  Deft  in  respect  of  the  sum  of  £ — 
mentioned  in  the  said  judgment  as  being  the  balance  of  the  purchase- 
money  of  the  premises  comprised  in  the  said  contract,  together 
with  interest  thereon  at  the  rate  of  5  p.  c.  per  ann.  from  the  —  of 
—  to  the  —  of  — ,  less  income-tax,  after  deducting  from  such  balance 
the  sum  of  £ —  appearing  by  the  Taxing  Master's  certificate  dated  &c. 
to  be  the  amount  of  the  Pit's  costs  taxed  pursuant  to  the  said  judg- 
ment."-— Deft  to  pay  to  Pit  his  costs  of  the  application  and  conse- 
quent thereon.— See  Darling  v.  Evans,  V.-C.  B.,  18  July,  1878, 
A.  1455. 


2.  Similar  Order — Vendor's  Action. 

Order  that,  upon  the  Pit  delivering  to  the  Deft  H.  A.  C,  at  12 
o'clock  at  noon,  at  Eoom  138,  Eoyal  Courts  of  Justice,  Strand, 
London,  on  the  —  day  of  — ,  1901,  the  indenture  of  conveyance  [or 
assignment]  of  the  premises  in  the  judgment  mentioned,  identified 
by  the  signature  of  the  Master  of  the  Supreme  Court,  duly  executed 
by  the  Pit  and  E.  B.,  the  said  Deft  do  at  such  time  and  place  pay 
to  the  Pit  the  sum  of  £ — ,  being  the  total  amount  of  the  four  several 
sums  following,  that  is  to  say,  the  sum  of  £ — ■  in  the  judgment 
mentioned,  the  sum  of  £ —  amount  of  interest  thereon  from  the  — 
day  of  — ,  1900,  to  the  —  day  of  — ,  1901,  at  the  rate  of  5  p.  c.  per 
ann.,  the  sum  of  £ —  in  the  said  judgment  also  mentioned,  and  the 
sum  of  £ —  the  amount  of  the  costs  of  the  Pit  directed  to  be  taxed 
by  the  said  judgment ;  And  it  is  ordered  that  the  Deft  H.  A.  C.  do 
pay  to  the  Pit  his  costs  of  this  motion,  such  costs  to  be  taxed  by  the 
Taxing  Master.— Mor%  v.  Clavering,  M.  E.,  18  July,  1861,  B.  1531, 
30  Beav.  108. 


3.  Another  Form — Vendor's  Action. 

This  Court  doth  appoint  12  o'clock  at  noon,  on  the  —  day  of  — , 
1901,  at  Eoom  138,  Eoyal  Courts  of  Justice,  Strand,  London,  as  the 
time  and  place  for  the  payment  of  £ —  (being  as  to  £ —  part  thereof 
the  balance  of  £ —  mentioned  in  the  judgment  dated  &c.,  after 
deducting  £ — ,  the  amount  of  the  rents  and  profits  received  by  F 
H.  G.,  the  receiver  therein  named,  and  as  to  £ —  interest  on  £ — ; 
balance  of  purchase-money  at  5  p.  c.  per  ann.  from  the  —  day  of  ■ 
1900,  to  the  —  day  of  — ,  1901) ;  And  it  is  ordered  that  the  Deft  do 
at  such  time  and  place  aforesaid  pay  to  the  Pit  the  said  sum  of  £- 
And  thereupon  it  is  ordered  that  the  Pit  do  deliver  to  the  Deft 
the  indenture  of  conveyance  of  the  premises  in  the  judgment  men- 
tioned, identified  by  the  signature  of  the  Master  of  the  Supreme 
Court  (the  draft  of  which  conveyance  is  referred  to  in  the  said 
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judgment  as  having  been  submitted  by  the  Deft  to  the  Pit  and 
approved  by  him),  duly  executed  by  the  Pit,  together  with  all  deeds 
and  writings  in  his  custody  or  power  relating  to  the  said  premises. 
— ^Deft  to  pay  Pit's  costs  of  motion  to  be  taxed  &c. 

N.B. — This  form  follows  Robinson  v.  Oalland,  Form  10,  p.  2175,  as  to 
the  advantages  of  which,  seo  notes  to  that  form,  sii/p.  p.  2176. 

4.  Another  Form — Vendor's  Action. 

This  Court  doth  appoint  12  o'clock  at  noon  on  the  —  day  of  — , 
1900,  at  the  office  of  the  vendor's  solicitor,  Mr.  — ,  No.  — ,  —  Street, 
in  the  county  of  — ,  as  the  time  and  place  for  the  payment  of  the 
sum  of  £ —  (being,  &c..  Form  3,  suf.) ;  And  it  is  ordered  that  upon 
the  Pit  at  the  time  and  place  aforesaid  tendering  to  the  Deft  the 
conveyance  of  the  said  premises  (the  draft  of  which  conveyance  is 
referred  to  in  the  said  judgment  as  having  been  submitted  by  the 
Deft  to  the  Pit  and  approved  by  him)  duly  executed  by  the  Pit 
and  the  title  deeds  relating  to  the  premises,  the  Deft  do  pay  to  the 
Pit  the  said  sum  of  £ — ,  Deft  to  pay  Pit  costs  of  motion  to  be  taxed 
&c. — Johns  V.  Furneaux,  24  March,  1900,  A.  972. 

For  orders  for  attachment  and  sequestration  against  persons  in  contempt 
for  disobedience  to  these  or  other  orders  of  the  Court,  v.  Chap.  XXVII., 
"  Execution,"  Vol.  I. 

NOTES. 

In  default  of  compliance  with  the  order  fixing  time  and  place  for  execution 
or  payment,  or  a  period  within  which  the  agreement  is  to  be  complied  with, 
the  person  prosecuting  such  order  may  proceed  at  once  to  issue  sequestra- 
tion :  0.  xuii,  6  ;  32  &  33  V.  c.  62,  s.  8  ;  and  as  to  the  practice  relating  to 
sequestrations,  see  Dan.  727  et  seq.  ;  and  sup.  Vol.  I.  pp.  440 — 453. 

Where  the  default  is  not  in  payment  of  money,  the  Pit  may  move,  on 
notice  to  the  Deft,  for  a  writ  of  attachment  against  him  for  non-com- 
pUance :  O.  XLiv,  2  ;  and  as  to  such  process,  see  Dan.  Ch.  Pr.  700  et  seq.  ; 
Mayor,  dhc.  of  Hythe  v.  East,  1  Eq.  620,  inf.  p.  2219. 

As  to  the  procedure  where  the  default  is  in  payment  of  money,  see 
Vol.  I.  p.  408  et  seq.  ;  Sugd.  3rd  ed.  531. 

The  Pit  in  a  vendor's  action  may  also  in  a  proper  case  obtain  a  writ  of 
ne  exeat  regno  against  the  purchaser  at  any  stage  in  the  suit :  Boehm  v. 
Wood,  T.  &  B.  332  ;  and  as  to  this  writ,  see  Vol.  I.  pp.  504—506. 


(ll.)    PERSON  APPOINTED  TO   CONVEY    OR  VESTING   ORDER. 

1.  Agreement  for  Sale  of  Land — Defaulting  Party  declared  Trustee 
Person  appointed  to  Convey. 

Declare  that  the  Deft  S.  is  a  trustee  of  the  hereditaments  therein 
comprised  within  the  meaning  of  the  Trustee  Act,  1893  ;  And  order 
that  the  Pit  be  at  liberty,  on  or  before  the  —  day  of  —  next,  to  lodge 
the  sum  of  £ — ,  the  balance  of  the  purchase-money  of  the  said 
hereditaments,  in  Court  as  directed  in  the  Lodgment  Schedule  hereto  ; 
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And  tliis  Court  doth  hereby  appoint  D.  of  &c.,  solr,  to  execute  the 
engrossment  approved  by  the  Judge  of  the  conveyance  of  the  said 
hereditaments  ;  And  upon  such  lodgment  being  made  as  aforesaid, 
It  is  ordered  that  the  said  D.  do  execute  the  said  conveyance." — 
Deft  to  pay  to  the  Pit  his  costs  of  action  subsequent  to  the  judgment, 
and  of  the  application  and  consequent  thereon. — [Add  Lodgment 
Schedule.]— Warrender  v.  Foster,  V.-C.  S.,  31  Jan.  1854,  B.  373. 

For  vesting  orders  under  the  Trustee  Act,  1893,  s.  31,  where  a  Deft  is 
unable  to  convey,  see  Vol.  11.  pp.  1221  et  seq. ;  and  Form  18,  sup.  p.  2179, 
and  for  orders  under  sect.  14  (Judicature  Act,  1884),  nominating  a  person 
to  execute  conveyance  on  neglect  or  refusal  of  person  to  convey  under  order, 
see  Vol.  I.  Forms  1  and  2,  p.  416. 

NOTES. 

By  the  Trustee  Act,  1893,  s.  31,  where  any  decree  has  been  made  in  a, 
suit  for  the  specific  performance  of  any  contract  concerning  any  lands, 
the  Court  may  declare  any  of  the  parties  trustees  of  such  lands  or  any 
part  thereof,  and  thereupon  make  such  order  as  to  their  estates,  rights, 
or  interests,  as  it  may  make  concerning  the  estates,  rights,  and  interests  of 
trustees. 

After  a  judgment  for  conveyance,  applications  for  vesting  orders  under 
this  section  may  be  made  in  Chambers  :  O.  lv,  2  (8). 

It  was  held  that  a  vesting  order  could  not  be  made  under  the  correspond- 
ing section  of  the  Trustee  Act,  1850,  in  the  case  of  an  agreement  to  grant 
a  lease :  Grace  v.  Baynlon,  25  W.  R.  506  ;  but  such  decrees  were  made  in 
Hodgson  v.  Bower,  and  Howell  v.  Palmer,  Vol.  II.  pp.  1227  (Form  10),  1228. 

(ill.)    RESCISSION  OR  RESALE. 

1.  Order  rescinding  Contract  on  non-complicmce  with  the  Judgment 
hy  the  Defendant — Vendor's  Action. 

[Read  the  judgment  dated  &c.,  the  Master's  certificate  dated  &c., 
and  the  certificate  of  the  Paymaster-General  dated  &c.  of  non- 
lodgment  in  Court  by  the  Deft  of  the  balance  by  the  Master's  said 
certificate,  certified  to  be  due  from  him,  as  directed  by  the  said 
judgment ;]  Order  that  the  agreement  dated  &c.  in  the  said  judgment 
mentioned  be  rescinded ;  And  it  is  ordered  that  the  Deft,  D.  P., 
do  pay  to  the  Pit,  W.  F.  W.,  £— ,  appearing  by  the  Master's  said 
certificate  to  be  the  taxed  costs  of  Pit  of  this  action,  and  also  his 
costs  of  this  motion  to  be  taxed  by  the  Taxing  Master,  and  it  is 
ordered  that  all  further  proceedings  in  this  action  be  stated  except 
such  as  may  be  necessary  for  carrying  this  order  into  effect. — 
Wester7nan  v.  Pantlin,  Byrne,  J.,  26  October,  1900,  B.  3456. 

For  like  order  staying  proceedings,  "  except  as  to  the  recovery  of  the 
costs  already  ordered  to  be  paid  by  the  Deft  to  the  Pits,  or  the  costs  of  this 
application,  and  except  as  to  any  appUoation,"  &c.,  see  Watson  v.  Cox, 
V.-C.  B.,  11  Jan.  1873.  B.  18  ;  15  Eq.  219  ;  but  see  Jeffery  v.  Stewart, 
sup.,  where  North,  J.,  declined  to  introduce  this  exception  into  the  form  of 
order  ;  but  in  Olde  v.  Olde,  [1904]  1  Ch.  35,  Farwell,  J.,  followed  Westerman 
V.  Pantlin,  sup. 

If  the  parties  interested  are  admittedly  not  parties  to  the  action,  &c., 
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directions,  consequent  only  on  it  being  certified  that  all  parties  interested 
are  parties  to  the  action,  are  superfluous,  and  should  be  omitted :  Sykes  v. 
Schofteld,  29  W.  R.  68  ;  M.  R.,  17  July,  1880,  B.  2803 ;  Sparkes  v.  Evans, 
M.  R.,  11  Feb.  1879,  B.  226. 

For  decree  in  supplemental  suit  declaring  that  a  contract  for  sale  to  the 
Deft  of  land  conveyed  to  him  ought  to  be  rescinded,  and  directing  inquiries 
what  was  the  value  of  an  unfinished  building  erected  by  the  Deft  in  pursu- 
ance of  a  covenant  in  that  behalf  contained  in  the  conveyance  of  the  same 
land ;  what  damages  had  been  sustained  by  the  Pits  by  reason  of  the 
Deft's  default  in  performance  of  his  covenant ;  Pits'  costs  to  be  taxed 
(including  any  costs  incurred  in  the  original  suit  remaining  unpaid)  from 
the  foot  of  a  previovis  taxation,  and  paid  by  the  Deft  within  a  limited  time  ; 
in  case  they  should  not  be  paid,  the  Pits  to  be  at  liberty  to  set  off  the 
ascertained  damages  and  costs  from  the  certified  value  of  the  building  and 
the  purchase-money  and  interest,  and  the  balance  to  be  paid  by  the  Deft 
to  the  Pits  ;  and  declaring  the  Deft  a  trustee  for  the  Pits  of  the  land  con- 
veyed, and  vesting  such  land  in  the  Pits  for  the  estate  therein  of  the  Deft, 
see  Mayor,  &c.  of  Hyihe  v.  East,  V.-C.  M.,  17  Dec.  1866,  A.  2909  ;  S.  C, 
1  Eq.  620. 

2.  Forfeiture  of  Deposit  after  Judgment  for  Specific  Performance 
— Contract  containing  clause  forfeiting  Deposit — Resale — 
Payment  of  Deficiency. 

Declare  that  in  pursuance  of  the  conditions  contained  in  the  said 
agreement  in  the  statement  of  claim  mentioned,  the  Deft's  deposit- 
money  of  £ —  has  been  forfeited  to  the  Pit,  and  that  the  Pit  is  at 
liberty  to  proceed  to  another  sale  of  the  property  comprised  in  the 
said  agreement,  either  by  public  auction  or  private  contract,  with  or 
without  notice  to  the  Deft ;  And  it  is  ordered  that  in  case  the  said 
property  be  sold  for  less  than  the  sum  of  £ — ■  (original  purchase 
price)  the  Deft  do  forthwith  after  such  sale  pay  to  the  Pit  the  differ- 
ence between  the  said  sum  of  £ —  and  the  amount  at  which  the  said 
property  shall  be  resold,  together  with  the  expenses  of  such  sale  ; 
And  it  is  ordered  that  in  calculating  (such)  difference  the  said  deposit- 
money  of  £ —  is  to  be  brought  into  account ;  And  it  is  ordered 
that  in  the  event  of  the  Deft  not  making  such  payment  to  the  Pit 
after  such  sale,  the  Pit  do  recover  against  the  Deft  the  amount  of 
such  difference  less  the  said  sum  of  £ —  (deposit),  and  the  said 
expenses  by  way  of  liquidated  damages  ;  And  it  is  ordered  that  the 
Deft  do  pay  to  the  Pit  the  sum  of  £ — ,  the  amount  of  his  costs  of 
this  action  taxed  pursuant  to  the  said  judgment  and  his  costs  of 
this  motion  to  be  taxed  by  the  Taxing  Master. — Stay  of  pro- 
ceedings except  for  the  purpose  of  enforcing  payment  of  costs. — 
Liberty  to  apply. — Shuttleworth  v.  Clews,  Joyce,  J.,  3  Dec.  1909,  B. 
3688  ;  [1910]  1  Ch.  176. 

In  Oriffiths  v.  Vesey,  [1906]  1  Ch.  796,  the  above  direction  as  to  bring- 
ing into  account  the  deposit-money  was  omitted  in  error. 

NOTES. 

Where  the  Deft  refuses  compliance  with  the  judgment,  the  Pit  is  entitled.  Rescission, 
after  a  reasonable  time,  to  an  order,  to  be  obtained  on  motion,  declaring 
the  agreement  rescinded :    Foligno  v.  Martin,  16  Boav,  586  ;    Sweet  v. 
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Meredith,  4  Gifi.  207  ;  Baker  v.  Williams,  62  L.  J.  Ch.  315  ;  68  L.  T.  634  ; 
41  W.  B.  375  (where  the  judgment  comprised  a  declaration  of  hen  with 
liberty  to  apply  to  enforce  it).  .    . 

But  the  Pit  cannot  at  the  same  time  obtain  rescission  of  the  contract 
and  damages  for  the  breach  of  it :  Henty  v.  Schroder,  12  Ch.  D.  666 
(disapproving  form  of  order  in  Sweet  v.  Meredith,  swp.,  and  not  foUow- 
ing  in  this  respect  Voligno  v.  Martin,  sup.,  and  Watson  v.  Gox,  16  Eq.  219, 
sup.) ;  HutcUngs  v.  Humphrey,  33  W.  R.  563  ;  54  L.  J.  Ch.  650 ;  Jeffery 
Y.Stewart,  80  L.  T.  17  ;  Jackson  v.  DeKadich,  [19041  W.N.  168  (in  which 
the  vendor  was  held  entitled  to  a  declaration  of  forfeiture  of  the  deposit 
as  well  as  rescission,  but  see  Hall  v.  Burndl,  1911,  W.  N.  189,  wntra). 

Repudiation  of  a  contract  for  a  lease  before  the  time  for  performance  is 
not  a  breach  of  contract,  unless  the  lessee  elected  to  treat  it  as  puttmg  an 
end  to  the  contract,  except  for  the  purposes  of  an  action  for  such  breach  : 
Johnstone  v.  Milling,  16  Q.  B.  D.  460,  C.  A. ;  Bhymney  By.  Co.  v.  Brecon 
and  Merthyr  By.  Go.,  60  L.  J.  Ch.  813  ;  and  generally,  in  the  absence  of 
circumstances  justifying  a  purchaser  in  treating  a  refusal  to  perform  a 
term  of  the  contract  as  final,  or  an  agreement  express  or  imphed  that  it 
shall  be  so  treated,  the  whole  time  until  the  date  for  completion  must  be 
aHowed  to  the  vendor  for  performance :   Smith  v.  Butler,  [1900J  1  y.  a. 

^  lA  Morgan  v.  Brisco,  32  Ch.  D.  192.  the  Deft  having  persistently  en- 
deavoured to  evade  both  the  judgment  and  an  order  on  further  considera- 
tion, the  Pit  having,  pursuant  to  leave,  deposited  escrow  and  deeds  with 
the  proper  officer,  and  filed  affidavit  that  he  had  done  so,  the  Deft  was 
ordered  within  four  days  to  pay  the  amount  found  due  by  the  chief  clerk  s 
certificate,  and  subsequent  interest  at  5  p.  c.  (the  rate  specified  in  the 
contract),  and  to  pay  the  Pit's  costs  of  the  application  :  see  Porm  9,  sup. 

^' Where  the  Deft  asked  for  further  time,  a  short  period  was  fixed  for  pay- 
ment :  Simpson  v.  Terry,  34  Beav.  423.     ,      ,     ^  ,^  .  .        „f  +;,„ 

Upon  motion  to  rescind,  an  apphcation  by  the  Deft  for  a  return  of  the 
deposit  was  refused :  Dunn  v.  Vere,  19  W.  R.  151 ;  23  L  T.  432. 

In  Mayor,  &c.  of  Hythe  v.  Bast,  orders  had  been  made  fixing  penods  f or 
compLce,  and  finally  an  order  for  attachment,  I'-tthe  Deft  absconded 
before  the  order  was  drawn  up.  A  motion  to  assess  the  damages  havmg 
been  made  and  refused  (S.  C,  1  Eq.  620),  a  supplemental  suit  was  com- 
menced and  a  decree  obtained  as  above  stated.  .     . 

Where  the  mistake  in  a  deed  or  contract  is  ^^^t^^'^he  remedy  s  to 
rectify  by  substituting  the  terms  really  agreed  on.  When  the  mistake  is 
unilat'l^ral,  the  remedy  (if  any)  is  rescission,  but  the  Court  may  give  to  the 
Deft  the  option  of  taking  what  the  Pit  meant  to  give  in  heu  of  rescission  . 
Paget..  MarshaU,  28  Ch.  D.  255,  inf.  p  2232  Porm  3  ;  and  see  Jfa,  v 
Piatt,  [1900]  1  Ch.  616 ;   Cowen  v.  Truefitt,  [1899]  2  Ch.  309,  C.  A. ,   and 

^'teSon'afL'cLeyance  of  land  can  only  be  obtained  on  the  ground 

of  unfair  dealing  :   May  v.  Piatt,  sup.  ;  Brownhe  v.  Campbell,  5  App.  Ca. 

9l7:trLorrSelborl!^o^^^ 

and  see  Greswolde-Williams  v.  Barneby,  83  L.  T.  708  ;    49  W.  R.  ^Ud  , 

ako  sZdonTN.  E.  Salt  Co.,  [1905]  1  Ch.  326  (sale  of  shares  m  a  com- 

pany?  So  t^o  rescission  of  an  executed  lease  will  "f^„t,«.f-t«d  on    he 

ground  of  innocent  misrepresentation :  Anx,el  v.  Jay,  [1911]  1  K.  B.  666. 

(IV.)  vendor's  lien. 
1.  Agreement  for  Sale— Vendor's  Lien  declared  at  the  Hearing. 
Declare  &c.  [Forms  1-3,  p.  2136].-Account  of  what  is  due  to 
Pit  for  principal  and  interest  in  respect  of  the  purchase-money,- 
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Defts  to  pay  the  amount  within  three  months  after  the  date  of  the 
certificate,  and  thereupon  and  upon  payment  of  costs  conveyance 
to  be  executed  &c. — Defts  to  pay  Pit's  costs  of  action. — "  And 
Declare  that  the  Pit  is  entitled  to  a  lien  upon  the  said  hereditaments 
in  respect  of  the  said  purchase-money,  with  interest  thereon  at  the 
rate  of  5  p.  c.  per  ann.  from  &c.,  until  payment,  and  also  for  the 
Pit's  said  costs  :  And  in  case  of  default  being  made  in  such  payment 
or  payments  as  aforesaid,  the  Pit  is  to  be  at  liberty  to  apply  to  this 
Court  to  enforce  such  lien." — Liberty  to  apply  generally. — Heath  v. 
Metn.  Ry.  Co.,  M.  R.,  26  Jan.  1869,  A.  204 ;  Lycelt  v.  Stafford  and 
Uttoxeter  Ry.  Co.,  V.-C.  B.,  23  June,  1871,  B.  1754 ;  S.  C,  13  Eq. 
261.  See  also  Wing  v.  Tottenham  and  Hampstead  Ry.  Co.,  V.-C.  M., 
13  Nov.  1867,  B.  2673  ;  aSd.  3  Ch.  740  ;  Bee  v.  Stafford  and  Uttoxeter 
Ry.  Co.,  23  W.  R.  868. 

For  like  order  where  an  ascertained  sum  and  interest  was  directed  to 
be  paid  by  the  Deft  instead  of  directing  an  account  as  above,  see  Parker- 
Jervis  v.  Leyland,  Swinfen  Eady,  J.,  11  Jan.,  1904,  B.  197. 

And  for  decree  enforcing  vendor's  lien,  see  Munns  v.  Isle  of  Wight  By. 
Co.,  L.  J.  G.,  7  May,  1870,  B.  1275  ;  5  Ch.  414. 

The  declaration  of  lien  will  not  be  made  on  motion  for  judgment  in 
default  of  defence,  if  not  claimed  by  the  Pit :  Tacon  v.  National  Standard, 
d!C.  Co.,  56  L.  J.  Ch.  529  ;  56  L.  T.  165  ;   1887,  W.  N.  18. 

2.  Subsequent  Order  enforcing  Lien  by  Sale — Leave  to  Bid. 

"  Order  that  the  lands  and  hereditaments  comprised  in  the 
agreement  in  the  judgment  mentioned  be  sold  with  the  approbation 
of  the  Judge,  free  from  all  claims  of  the  Deft  co.  and  of  all  persons 
claiming  through  the  co.,  and  the  Pit  is  to  be  at  liberty  to  bid  and 
become  the  purchaser  at  any  such  sale." — Defts  to  pay  the  costs  of 
the  application. — Liberty  to  apply. — Lycett  v.  Stafford  and  Uttoxeter 
Ry.  Co.,  V.-C.  B.,  18  Jan.  1872,  B.  156  ;  13  Eq.  261. 

For  like  order  on  petition,  with  directions  to  pay  the  proceeds  of  the  sale 
into  Court,  subject  to  further  order,  and  for  the  appointment  of  receiver, 
without  prejudice  to  a  similar  order  in  the  suit  of  Ware  v.  Aylesbury  and 
Buckingham  By.  Co.,  see  Williams  v.  Same  Co.,  L.  C.  for  M.  R.,  4  July, 
1873,  B.  2274. 

3.  Order  after  attempted  Sales — Injunction  and  Delivery  of 
Possession. 

Discharge  order  for  sale. — "  And  notwithstanding  the  judgment 
&c.,  Order  that  the  Defts  do  within  one  month  after  service  of  this 
order  lodge  in  Court,  the  several  sums  of  £ —  {purchase-nwney  and 
costs),  together  with  £-, —  interest  thereon,  as  directed  in  the  Schedule 
hereto ;  and  in  default  of  such  lodgment  by  the  time  aforesaid. 
It  is  ordered  that  the  Defts,  their  directors,  officers,  servants, 
and  agents,  be  restrained  from  running  or  causing  or  permitting  to 
be  run  over  the  lands  and  hereditaments  in  the  pleadings  mentioned, 
or  any  part  thereof,  any  train,  engine,  carriage,  truck  or  waggon,  and 
from  continuing,  or  being  in  possession  of,  or  using  the  said  lands  and 
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hereditaments,  or  any  part  thereof,  until  further  order ;  And  it  is 
ordered  that  the  Pit  be  put  into  possession  of  the  said  lands  and 
hereditaments."— [4ci!i  Lodgment  Schedule.] — See  Williams  v.  Ayles- 
bury and  Buckingham  Ry.  Co.,  L.  C.  for  M.  E.,  July,  1873,  B.  2380 ; 
Allgood  V.  Merrybent  and  Darlington  Ry.  Co.,  Chitty,  J.,  33  Ch.  D. 
571. 

In  this  case  the  purchasers  had  taken  possession  before  the  institution 
of  the  suit. 


4.  Declaration  of  Lien  for  Unpaid  Purchase-money  and  Future 
Instalments. 

Declare  that  the  agreement,  dated  &c.,  as  varied  by  the  said 
award  in'writing  dated  &c.,  by  the  said  F.,  so  far  as  the  same  remains 
unperformed  and  not  carried  into  execution,  ought  to  be  performed 
and  carried  into  execution  as  between  the  Pit  and  the  Deft  H.E.  N., 
and  order  and  adjudge  the  same  accordingly  ;  And  it  is  ordered  that 
the  following  &c.  :  1.  An  account  of  what  is  due  from  the  Deft 
H.  E.  N.  to  the  Pit  under  the  said  agreement,  as  varied  by  the  said 
award,  for  unpaid  purchase-money  and  interest ;  And  in  taking  such 
account,  any  sum  or  sums  of  money  for  which  judgment  has  been 
already  obtained  by  the  Pit  in  any  action  against  the  Deft  H.  E.  N. 
are  to  be  deducted,  together  with  all  other  just  allowances  ;  And  it 
is  ordered  that  the  Deft  H.  E.  N.,  do  within  fourteen  days  after 
the  (filing)  of  the  Master's  certificate,  pay  to  the  Pit  what  upon  taking 
the  said  account  shall  be  certified  to  be  due  from  the  said  Deft  to 
the  Pit ;  And  declare  that  the  Pit  is  entitled  as  against  all  the 
Defts  to  a  lien  on  the  leasehold  interest  of  the  Pit  under  the  indentures 
of  lease  dated  &c.,  in  the  pleadings  mentioned,  in  the  house  numbered 
&c.,  and  other  premises  comprised  in  the  said  lease,  for  the  entirety 
of  the  purchase-money  for  the  time  being  unpaid  on  the  account 
above  mentioned,  and  for  the  future  instalments  mentioned  in  the 
said  award,  and  any  interest  which  may  be  due  on  any  instalment 
for  the  time  being  in  arrear  and  unpaid ;  And  as  against  the  Deft 
H.E.N,  also  for  his  costs  of  this  action  ;  And  the  Pit  is  to  be  at  liberty 
to  apply  in  Chambers  for  direction  as  to  the  enforcement  of  such  lien 
in  case  the  Deft  H.  E.  N.  shall  not  pay  what  shall  be  so  certified  to 
be  due  from  him,  or  any  future  instalment  of  the  said  purchase- 
money,  and  for  enforcing  his  security  against  the  Turkish  Bonds 
in  the  pleadings  mentioned. — Defts  to  pay  Pit's  costs  of  this  action 
to  be  taxed  &o.~Nives  v.  N.,  1880,  B.  1352  ;   15  Ch.  D.  649. 


5.  Payment  of  Purchase-money  into  Court  or  delivery  of  Possession. 

Order  that  the  Deft  do,  on  or  before  6th  March,  1891,  lodge  in 
Court,  as  directed  in  the  Lodgment  Schedule  hereto,  £ —  (being  the 
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unpaid  balance  of  his  purchase-money  for  the  premises,  E.  House  &c.), 
together  with  interest  on  such  balance  at  the  rate  of  4  p.  c.  per  ann. 
from  &c.  And  in  default  of  such  lodgment  being  made  by  the  time 
aforesaid,  it  is  ordered  that  the  Deft  do,  on  or  immediately  after  the 
6  March,  1891,  deliver  up  possession  of  the  aforesaid  premises  to  the 
Pit.  And  in  that  case  it  is  ordered  that  the  Deft  do,  on  or  before 
the  said  6  March,  1891,  lodge  in  Court,  as  directed  in  the  said 
Schedule,  interest  on  the  said  £ —  at  the  rate  aforesaid,  from  &c. 
■ — [Add  Lodgment  ScJiedule.] — Greenwood  v.  Turner,  Kekewich,  J.,  6 
Feb.  1891,  A.  247,  P. ;   S.  C,  [1891]  2  Ch.  144. 

For  decree  for  specific  performance  inchiding  in  the  taxation  all  costs, 
charges,  and  expenses  properly  incurred  and  payable  under  the  agreements, 
and  upon  the  Pit  executing  a  proper  conveyance  of  the  lands,  and  delivering 
upon  oath  all  deeds  and  writings  relating  exclusively  to  the  lands  taken, 
and  undertaking  to  execute  a  proper  covenant  for  the  production  of  the 
title  deeds  relating  to  the  said  lands  and  other  lands  of  the  Pit,  directing 
the  Defts  to  pay  to  the  Pit  what  should  be  certified  to  be  due  &c.,  and 
declaring  Pit's  lien,  see  Vyner  v.  Hoylahe  By.  Co.,  M.  R.,  22  Jan.  1868, 
B.  195  ;  17  W.  R.  92. 

For  further  order  on  petition  to  compute  subsequent  interest  and  costs, 
and  for  a  sale,  the  proceeds  to  be  paid  into  Court,  TOth  leave  to  apply  in 
Chambers  for  payment  out,  see  S.  0.,  M.  R.,  21  Nov.  1868,  B.  3024. 

For  order  committing  the  conduct  of  the  sale  to  the  (official  solr)  with 
leave  to  the  Pits  to  bid,  see  S.  C,  M.  R.  at  Chambers,  29  July,  1869,  B. 
2317. 

For  order  for  the  Pit,  who  had  been  allowed  the  purchaser,  to  retain  his 
purchase-money  out  of  the  balance  certified  to  be  due  to  him  under  the 
decree,  and  tor  possession  and  conveyance,  see  8.  C,  M.  R.  at  Chambers, 
15  Dec.  1869,  B.  3176. 

For  the  final  order  on  motion  for  writ  of  assistance  to  issue  to  put  the 
Pit  into  possession,  see  S.  C,  M.  R.,  2  June,  1870,  B.  1394. 

For  order  on  motion,  after  decree  declaring  the  lien  and  giving  Uberty 
to  apply  in  case  of  defaalt  by  the  Defts,  directing  a  sale  of  the  lands,  or  so 
much  thereof  as  should  be  necessary  to  raise  the  amount  certified  to  be 
due,  with  subsequent  interest  and  costs,  the  proceeds  to  be  paid  into 
Court,  and  giving  leave  to  apply  in  Chambers  for  payment  out,  see  Wing 
V.  Tottenham  and  Hampstead  By.  Co.,  V.-C.  M.,  19  June,  B.  1607. 

For  decree  enforcing  vendor's  lien,  after  judgment  in  an  action  on  the 
agreement,  declaring  the  lien  for  the  principal  money  and  interest  in  the 
pleadings  mentioned,  or  for  so  much  thereof  as  remained  unpaid,  and 
that  the  said  lien  ought  to  be  enforced  by  sale,  or  otherwise,  see  Walker  v. 
Ware,  dho.  By.  Co.,  M.  R.,  4  Dec.  1865,  B.  2481  ;  1  Eq.  195 ;  followed  in 
Pell  V.  Northampton,  dkc.  By.  Co.,  M.  R.,  14  July,  1868,  B.  2281  ;  8.  C, 
2  Ch.  ICO. 

For  decree  in  suit  for  specific  performance  declaring  the  vendor  entitled 
to  a  lien,  and  directing  an  immediate  sale,  see  Sedgwick  v.  Watford,  d-r.  By. 
Co.,  M.  R.,  7  March,  1867,  B.  617 ;  36  L.  J.  Ch.  379. 


NOTES. 

If  it  be  expressed  or  can  be  inferred  that  it  was  the  intention  of  the  Lien,  when 
parties  that  the  sale  or  transfer  should  be  subject  to  the  condition  that  the  arising, 
purcliase-money  should  be  paid,  or  the  tiling  contracted  to  be  done  by 
the  vendee  should  be  performed,  the  vendor's  lien  will  attach ;  secus,  if  tlie 
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engagement  to  do  or  pay  was  to  be  the  consideration  for  the  transfer :  per 
V.-C.  B.,  in  Be  Albert  Life  Assurance  Society,  11  Eq.  164, 178. 

And  accordingly  the  vendor's  lien  was  held  not  to  attach  in  the  case  of  a 
sale  for  an  annuity  where  there  was  no  intention  implied  that  the  annuity 
was  to  be  a  charge  on  the  estate  :  Dixon  v.  Oayfere,  1  D.  &  J.  655  ;  nor  in 
the  case  of  a  sale  for  an  annuity  with  an  agreement  to  paj'  a  further  sum 
on  contingency  :  Parrott  v.  Sweetland,  3  My.  &  K.  655  ;  Clarke  v.  Royle, 
3  Sim.  499  ;  nor  in  the  case  of  a  sale  for  a  sum  to  be  paid  out  of  moneys 
which  might  be  received  in  respect  of  sales  of  shares  or  borrowed  capital : 
-Re  Brentwood,  Brick  and  Coal  Co.,  4  Ch.  D.  562  ;  nor  in  respect  of  arrears 
of  rent-charge  reserved  on  a  conveyance  :  E.  of  Jersey  v.  Briton  Ferry, 
&c.  Co.,  7  Eq.  409  ;  nor  in  respect  of  the  costs  of  an  arbitration  under  the 
L.  C.  C.  Act :  E.  Ferrers  v.  Stafford  and  Vttoxeter  By.  Co.,  13  Eq.  524. 

The  vendor's  lien  prevails  against  a  railway  co.  in  respect  of  unpaid 
purchase -money  :  Bp.  of  Winchester  v.  Mid  Hants  By.  Co.,  5  Eq.  17  ;  unless 
the  consideration  be  a  rent-charge  :  see  E.  of  Jersey  v.  Briton  Ferry  Co., 
7  Eq.  409  ;  or  the  nature  of  the  contract  is  such  as  to  exclude  the  lien  : 
see  Brentwood,  &c.  Co.,  4  Ch.  D.  562,  C.  A.  ;  and  notwithstanding  deposit 
and  bond  under  the  L.  C.  C.  Act,  s.  85  :  Wing  v.  Tottenham  and  Hampstead 
By.  Co.,  3  Ch.  740  ;  and  in  respect  of  compensation  for  severance  :  Walker 
V.  Ware,  dkc.  By.  Co.,  1  Eq.  195  ;  and  the  fact  that  the  railway  is  open  for 
public  use  does  not  affect  the  lien :  E.  of  Jersey  v.  South  Wales  Mineral 
By.  Co.,  19  L.  T.  446  ;   Walker  v.  Ware,  &e.  By.  Co.,  1  Eq.  195. 

Under  ordinary  circumstances,  a  vendor's  lien  for  unpaid  purchase- 
monej'  will  prevail  against  a  subsequent  purchaser  whose  estate  is  equitable 
only :  Kettlewell  v.  Watson,  21  Ch.  D.  685 ;  26  Ch.  D.  501,  C.  A. ;  and 
see  National  Provincial  Bank  of  England  v.  Jackson,  33  Ch.  D.  1,  C.  A. ; 
but  it  will  be  otherwise  if  the  vendor  gives  a  receipt  in  the  body  of  the 
deed  for  money  viMch  is  never  paid,  and  the  subsequent  incumbrancer 
has  acted  in  bond  fide  reliance  on  such  receipt :  Lloyd's  Bank  v.  Bullock, 
[1896]  2  Ch.  192. 

Where  vendors  allowed  the  conveyance  to  be  registered,  so  that  the  pur- 
chaser had  apparent  power  to  dispose  of  the  land  absolutely,  they  were 
held  to  have  waived  their  lien  as  against  purchasers  from  him  :  Kettlewell 
V.  Watson,  26  Ch.  D.  501,  C.  A. 

The  doctrines  of  vendor's  lien  are  applicable  to  other  subjects  no  less 
than  to  land  :  Be  Albert  Life  Assurance  Co.,  11  Eq.  178  ;  e.g.,  a  share  of 
proceeds  of  sale  of  leaseholds  held  by  trustees  of  a  will  upon  trust  for  sale  and 
division  :  Davies  v.  Thomas,  [1900]  2  Ch.  462,  C.  A. ;  and  see  Be  Studey, 
[1906]  1  Ch.  67.  The  lien  of  the  unpaid  seller  of  goods  is  now  regulated 
by  the  Sale  of  Goods  Act,  1893  (56  &  57  V.  c.  71),  ss.  38—41. 

The  lien  may  be  enforced  by  sale  and  the  appointment  of  a  receiver : 
Munns  v.  Isle  of  Wight  By.  Co.,  5  Ch.  414 ;  Wing  v.  Tottenham  and  Hamp- 
stead By.  Co.,  3  Ch.  740 ;  A.  6.  v.  Sittingbourne  By.  Co.,  1  Eq.  636  ; 

—  but  not  in  the  first  instance  by  injunction  :  Munns  v.  Isle  of  Wight 
By.  Co.,  5  Ch.  414 ;  overruling  Cosens  v.  Bognor  By.  Co.,  1  Ch.  594 ;  nor 
by  interim  injunction  until  sale  :  Lycett  v.  Stafford  and  Vttoxeter  By,  Co., 
13  Eq.  261  ;  the  decision  in  E.  St.  Germans  v.  Crystal  Palace  By.  Co.,  11 
Eq.  568,  not  being  followed  ;  and  see  Vol.  I.  p.  708. 

After  one  unsuccessful  attempt  to  sell,  an  injunction  was  refused :  Wil- 
Harris  v.  Aylcibury  and  Buckingham  By.  Co.,  21  W.  R.  819  ;  28  L.  T.  547  ; 
but  was  granted  after  the  failure  of  a  second  attempt :  8.  C,  Form  3, 
p.  2221. 

And  where  the  land  was  unsaleable,  and  an  attempt  to  sell  would  only 
cause  extra  expense,  the  Court  granted  an  injunction  :  Allgood  v.  Merrybent 
and  Darlington  By.  Co.,  33  Ch.  D.  571. 

The  declaration  of  lien  does  not  deprive  the  vendor  of  his  right  to  rescis- 
sion :  Baker  v.  Williams,  1893,  W.  N.  14 ;  62  L.  J.  Ch.  315  ;  68  L.  T.  634. 

The  subsequent  orders  enforcing  the  lien  may  be  obtained  either  on 
motion  {Lycett  v.  Stafford  and  Vttoxeter  By.  Co.,  13  Eq.  261,  Form  1,  sup. 
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p.  2220)  or  on  petition :   Williams  v.  Aylesbury  and  Buckingham  By.  Co., 
21  W.  &.  819 ;  E.  St.  Germans  v.  Crystal  Palace  Ry.  Co.,  11  Kq.  568. 

In  an  action  by  a  vendor,  whose  purchase-money  was  payable  by 
instalments,  for  speoiSc  performance  and  declaration  of  lien,  liberty  was 
given  to  apply  in  respect  of  future  instalments  as  they  accrued  due  : 
Nives  V.  N.,  15  Oh.  D.  649;  and  see  Form  4,  sup.  p.  2222. 

Where  the  declaration  of  lien  has  been  omitted  in  the  judgment,  it  Supplemental 
may  be  supplied  on  petition  {Heriot  v.  L.  C.  dk  D.  By.  Co.,  16  L.  T.  473),  action, 
except  in  cases  where  the  interests  of  subsequent  incumbrancers  would  be 
affected,  when  it  can  only  be  supplied  by  supplemental  action,  not  on 
petition  in  the  original  action :  A.O.v.  Sittingbourne  and  Sheemess  By.  Co., 
1  Eq.  636. 

The  vendor  of  a  policy  of  assurance  is,  in  respect  of  his  hen,  a  secured  Vendor 
creditor  within  sect.  168  of  the  Bankruptcy  Act,  1883  :  Be  Burr,  Exp.  secured 
Clarke,  1892,  W.  N.  122,  138.  creditor  in 

On  a  sale  to  enforce  a  lien  where  a  railway  co.  is  in  default,  the  bankruptcy, 
rights  of  the  public  are  subject  to  the  rights  of  the  vendor :  Munns  v.  Railway  co. 
Isle  of  Wight  By.  Co.,  5  Ch.  414. 

Mere  personal  security  for  payment  is  not  sufficient  to  take  away  the  Discharge  of 
lien  :   Exp.  Loaring,  2  Rose,  79  ;   secus,  a  mortgage,  though  for  a  part  of  lien, 
the  purchase-money  only  :  Bond  v.  Kent,  2  Vem.  280. 

An  order  in  lunacy  made  ex  parte  under  the  Lunacy  Act,  1890  (53  V.  c  5), 

s.  116,  directing  a  mode  of  deaUng  with  the  property  of  a  lunatic,  will  not 

prejudice  a  vendor's  lien  thereon  :  Davies  v.  Thomas,  [1900]  2  Ch.  462,  C.  A. 

As  to  circumstances  in  which  the  lien  is  discharged,  v.  sup.  p.  1991. 

And  as  to  the  vendor's  lien  generally,  see  Mackreth  v.  Symmons,  2  L.  C. 

Eq.  7th  ed.  926. 


VOL.  III. 
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CHAPTER  LI. 

SPECIFIC  RELIEF. 


Section  I. — Lost  Instruments. 
1.  Terms  of  Lost  Settlement  established  from  the  Draft. 

"  Declaee  that  the  indenture  of  settlement  in  the  pleadings 
mentioned  was,  on  the  —  of  ■ — ,  duly  executed  by  S.,  B.,  C,  H.,  and 
J.  {parties  to  the  missing  indenture),  and  that  the  draft  from  which  the 
said  indenture  was  engrossed  was  in  the  words  and  figures  following, 
that  is  to  say  : — '  This  indenture  made,'  &c.  {verbatim  recital  of  the 
draft,  with  schedules)."— Dhections  for  taxation  and  payment  of 
costs. — Liberty  to  apply. — Schofield  v.  S.,  M.  R.,  19  Jan.  1878,  B. 
248  ;  following  the  form  in  Irwin  v.  /.,  inf.  p.  2239. 

In  Schofield  v.  8.,  sup.,  the  draft  was  filed  in  the  Report  Office. 

The  draft  of  the  deed  may  be  conveniently  set  forth  in  a  schedule  and 
referred  to  in  the  judgment,  as  follows:  — "  And  that  the  draft  from  which, 
&c.,  v/as  in  the  words  and  figures  set  forth  in  the  schedule  hereto." 

For  decree  directing  a  draft  settlement  to  be  enrolled  in  Court,  it  appear- 
ing that  the  settlement  had  been  duly  executed  by  all  proper  parties  in 
the  terms  of  the  draft,  and  that  such  settlement  had  been  lost  or  mislaid 
and  could  not  be  found,  although  due  search  had  been  made  for  it,  see 
Clifton  V.  Tempest,  M,  R.,  10  Aug.  1859,  A.  2644. 

2.  Inquiries  as  to  Lost  Settlement,  Parties  interested,  and  Property 

comprised. 

Order  that  the  following  (fee,  that  is  to  say  :  1.  An  inquiry  whether 
there  is  any  and  what  issue  of  the  marriage  between  the  Defts  B. 
and  P.,  his  wife  ;  2.  An  inquiry  whether  any  and  what  settlement 
was  executed  upon  or  previously  to  the  marriage  of  the  said  B.  and 
F.,  his  wife,  and  whether  such  settlement  is  in  existence  (or  what  has 
become  of  the  same  )  ;  And  if  it  shall  appear  that  such  settlement 
is  not  in  existence  (or  is  not  now  forthcoming) ;  3.  An  inquiry  what 
were  the  terms  and  provisions  of  the  said  settlement,  and  of  what 
particulars  the  property  comprised  therein,  or  affected  thereby, 
consisted  at  the  date  of  the  said  settlement,  and  of  what  the  same 
now  consists. — Adjourn  &c. — Bulheley  v.  B.,  M.  R.,  20  July,  1841, 
A.  1147. 

For  decree  directing  an  inquiry  whether  any  and  what  notice  of  a  settle- 
ment had  been  given  by  any  and  what  persons,  and  when  and  to  whom,  the 
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Court  being  of  opiuion  that  there  was  sufScient  evidence  to  show  that  a 
settlement  of  the  trast  funds  in  the  pleadings  mentioned  had  been  executed 
upon  the  marriage  of  the  Deft  H.  with  the  Pit,  and  that  such  funds  were 
thereby  settled  upon  trust  for  the  wife  for  life,  and  then  for  the  husband 
for  life,  with  remainder,  at  the  death  of  the  survivor,  to  the  children  of  the 
marriage  who  should  attain  the  age  of  twenty-one  years,  in  equal  shares, 
see  Hall  v.  Dawson,  M.  R.,  22  Jan.  1862,  A.  159  ;  7  L.  T.  519. 


3.  Subsequent  Order. 

"  Declaue  that  the  land  at  — ,  comprised  in  &c.,  and  the  £ — 
Cons.,  and  also  the  real  and  personal  property  which  shall  devolve 
upon  the  Deft  F.,  the  wife  of  the  Deft  B.,  during  the  marriage  of 
the  said  Defts,  are  subject  to  the  trusts  of  the  indenture  of  settlement 
executed  upon  such  marriage,  as  in  the  said  (certificate)  mentioned  ; 
And  it  is  ordered  that  all  proper  parties  do  join  in  executing  a  deed 
of  settlement  of  the  trust  property  hereinbefore  set  forth,  pursuant 
to  the  terms  in  the  said  (certificate)  mentioned,  as  the  Judge  shall 
direct,  such  settlement  to  be  settled  &c." — Tax  all  parties'  costs  of 
action  as  between  solr  and  client — "  And  of  and  incident  to  the 
preparation  and  execution  of  the  said  deed  of  settlement." — Trustees 
to  retain  and  pay  them  out  of  the  trust  funds. — Liberty  to  apply. 
—See  Bulheley  v.  B.,  M.  R.,  15  Feb.  1842,  A.  498. 


4.  Lost  Title  Deeds — Inquiry  in  Suit  for  Redemption. 

And  it  appearing  that  the  deeds  hereinafter  mentioned  came  into 
the  possession  of  the  sobs  to  the  mortgagees  in  the  pleadings  named. 
Order  that  the  following  &c. :  1.  An  inquiry  whether  the  three 
deeds,  dated  respectively  &c.,  or  any  and  which  of  them,  after  they 
so  came  into  the  possession  of  the  solrs  of  the  mortgagees,  have  been 
lost  or  mislaid  by  the  mortgagees,  or  any  of  them,  or  by  their  agents, 
or  the  agents  of  any  of  them  ;  2.  An  inquiry  when  and  under  what 
circumstances  such  deeds  have  been  lost,  or  are  not  now  forth- 
coming.— Adjourn  &c. — See  Ld.  Midleton  v.  Eliot,  V.-C.  E.,  21 
April,  1845,  B.  934 ;   15  Sim.  531. 

For  like  inquiry  and  account.  Deft  lodging  in  Court  the  amount  claimed 
on  the  mortgage,  see  Stokoe  v.  Bohson,  M.  R.,  20  July,  1814,  B.  1502  ; 
3  V.  &  B.  51. 

For  an  inquiry  in  like  suit  what  title  deeds,  evidences,  and  writings  re- 
lating to  the  mortgaged  estate  were  delivered  to  the  mortgagee  by  a  deceased 
mortgagor,  or  by  any  other  person  or  persons  by  his  order,  and  what  has 
become  of  the  same,  see  Shehnardine  v.  Johnson,  V.-C.  31  July,  1819.  B. 
2003  ;  6  Mad.  40. 

For  an  inquiry  what  ought  to  be  allowed  as  a  sufficient  compensation  for 
the  damage  done  to  an  estate  by  the  destruction  of  title  deeds,  and  direction 
to  set  off  the  amount  which  should  appear  proper  against  what  should  be 
due  for  principal  and  interest  on  a  mortgage,  see  Hornby  v.  Matcham,  V.-C. 
E.,  4  Aug.  1848,  A.  2321 ;  16  Sim.  327  ;  Broivn  v.  Sewell,  11  Ha.  49. 
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5.  Subsequent  Order. 

DucLAEE  Pit  entitled  to  redeem ;  And  the  Pit  having  paid  the 
Defts'  principal  money,  the  Defts  to  re-convey  and  deliver  all  deeds 
&c.,  and  repay  interest  accrued  after  the  expiration  of  six  months' 
notice  to  pay  ofE  the  mortgage,  and  paid  without  prejudice  ; — "  And 
it  is  ordered  that  the  Defts,  at  their  expense,  do  give  to  the  Pit  a 
good  and  efiectual  indemnity  or  security  in  respect  of  the  loss  of  the 
several  deeds,  dated  &c.,  to  indemnify  the  Pit,  Ms  heirs  and  assigns, 
and  his  and  their  estate  and  effects,  and  the  mortgaged  hereditaments 
in  the  pleadings  mentioned,  from  and  against  all  loss,  costs,  charges, 
damages,  and  expenses,  and  other  consequences  which  the  Pit,  his 
heirs  or  assigns,  or  the  said  hereditaments,  shall  or  may  incur,  sustain 
or  become  liable  to,  for  or  by  reason  of,  or  on  account  or  in  respect 
of,  the  said  loss  of  the  said  title  deeds  in  any  manner  howsoever ; 
Such  indemnity  or  security  to  be  settled  &c." — ^Defts  to  pay  Pit's 
costs  of  action.— Ld.  Midleton  v.  Eliot,  V.-C.  E.,  11  Mar.  1847,  B. 
821;  15  Sim.  531. 

For  like  order  directing  the  Pit,  at  her  own  expense,  to  execute  to  the 
Deft  her  bond  to  indemnify  the  said  Deft  against  any  demand  which  might 
be  made  upon  him,  in  respect  of  the  mortgage  deeds  in  the  pleadings 
mentioned,  such  bond  to  be  settled,  &o.,  see  StoJcoe  v.  Rohson,  M.  R.,  16 
June,  1815,  B.  1195  ;  19  Ves.  385 ;  and  for  the  form  of  such  bond,  see 
6  Madd.  41,  n. 

For  decree  declaring  that  the  Deft  was  bound  to  indemnify  the  Pit 
against  all  liability  and  loss  in  respect  of  a  lost  bill  of  exchange,  and 
directing  the  Deft,  before  &c.,  or  within  one  week  after  service,  to  take  up 
such  bill  and  pay  what  is  due  in  respect  thereof,  see  FoKgno  v.  Goldner, 
V.-C.  K.  B.,  22  Jan.  1849,  A.  681 ;  and  see  Graham  v.  Needham,  V.-C.  K.  B., 
21  Feb.  1848,  A.  740. 

6.  Will  found  after  Administration  Judgment  under  prior  Will — 
Inquiry  as  to  Parties — Notice  to  proceed,  in  Default  Dis- 
tribution. 

"  Okder  that  the  following  &c. :  1.  An  inquiry  who  are  the 
persons  interested  in  setting  up  the  document  in  the  petition  men- 
tioned, dated,  or  purporting  to  be  signed  by  the  testator  B.  on,  the 
—  of  — ,  as  a  will  of  the  testator  ;  And  it  is  ordered  that  notice  be 
given  to  such  persons,  in  such  manner  as  the  Judge  in  Chambers 
shall  direct,  that  if  they  do  not,  within  a  time  to  be  determined  by 
the  Judge  in  Chambers,  and  stated  in  such  notice,  take  proceediugs 
to  set  up  the  said  document,  and  within  the  same  time  give  notice 
to  the  Pit  and  Defts  that  such  proceedings,  and  what  proceedings  in 
particular,  have  been  taken,  the  testator's  estate  will  be  distributed 
pursuant  to  the  said  judgment,  and  the  subsequent  orders  in  this 
action,  upon  the  footing  that  the  will  and  codicils  mentioned  in  the 
said  judgment  were  the  only  testamentary  dispositions  of  the 
testator." — Eespondents  to  be  at  liberty  to  attend  proceedings. — 
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"  And  stay  all  future  proceedings  in  this  action,  except  the  proceed- 
ings to  be  taken  under  this  order,  until  the  inquiry  hereinbefore 
directed  has  been  made."- — Costs  to  be  costs  in  the  action. — Liberty 
to  apply.— See  Harrison  v.  Every,  V.-C.  B.,  26  Feb.  1876,  A.  377  ; 
34  L.  T.  238. 

For  the  like  order,  with  liberty  for  the  Pit  (the  mortgagor)  to  take  such 
proceedings  as  he  might  be  advised  against  the  person  named  in  the  certifi- 
cate, or  against  such  person  as  he  might  be  advised  for  the  recovery  of  the 
mortgage  deed,  see  James  v.  Rumsey,  V.-C.  H.,  15  March,  1879,  A.  1025  ; 
11  Ch.  D.  398. 


NOTES. 
JURISDICTION. 

The  equitable  jurisdiction  in  cases  of  loss  or  accidental  destruction  of  deeds 
and  documents  is  threefold : — 

1.  Rehef  may  be  obtained  by  persons  claiming  under  the  missing  instru- 
ments for  the  purpose  of  estabHshing  estates  or  interests  created  by  them, 
whether  actually  contested  or  not :  SchofieJd  v.  S.,  Form  1,  sup.  p.  2226  ; 
Hall  V.  Dawson,  7  L.  T.  519  ;  or  to  estabhsh  possession  where  a  document 
of  title  is  lost :   Wahnsley  v.  Child,  1  Vez.  344  ;  Story,  §  84. 

2.  A  mortgagor  whose  title  deeds  have  been  neghgently  lost  by  the  mort- 
gagee may  commence  a  suit  for  redemption,  and  for  a  proper  indemnity 
and  compensation,  so  as  to  establish  the  loss  :  Lord  Midleton  v.  Eliot,  15 
Sim.  531 ;  Forms  4  and  5,  sup.  pp.  2227,  2228  ;  or  for  deUvery  of  the  deeds 
or  indemnity:  Brown  v.  Sewell,  11  Ha.  49;  and  see  Stohoe  v.  Robson, 
3  V.  &  B.  51 ;  Luccraft  v.  Hite,  2  Ha.  14,  n. ;  and  so  where  the  deeds  were 
destroyed  by  the  mortgagee  under  hallucination :  Hornby  v.  Matcham, 
16  Sim.  325 ;  secus,  where  the  deeds  were  proved  to  have  been  stolen 
without  any  fault  on  the  part  of  the  mortgagee :  Smith  v.  Biekndl,  3  V.  & 
B.  51,  n. ;  or  lost  notwithstanding  due  care :  Woodman  v.  Higgins,  14:  Jut. 
846  ;  et  v.  sup.  p.  1878. 

3.  A  suit  may  be  instituted  for  payment  or  satisfaction  of  lost  bonds  or 
instruments  under  seal,  where  the  legal  remedy  would  formerly  have  been 
unavailable  or  inadequate,  or  of  lost  instruments  under  seal,  or  not  under 
seal,  upon  terms  as  to  security  or  indemnity  which  the  Courts  of  Common 
Law  could  not  formerly  have  considered :  England  v.  Lord  Tredegar, 
1  Eq.  344  ;  Bushnan  v.  Morgan,  5  Sim.  635  ;  East  India  Co.  v.  Boddam, 
9  Ves.  464  ;  Walmsley  v.  Child,  1  Vez.  344  ;  Whitfield  v.  Fausset,  1  Vez. 
392  ;  Story,  Eq.  Jur.  §  81 ; 

—  but  not  for  relief  in  respect  of  a  destroyed  bill  of  exchange :  Wright  v. 
Lord  Maidstone,  1  K.  &  J.  701. 

The  increase  of  the  powers  of  the  Courts  of  Common  Law  in  dispensing 
with  profert,  and  in  respect  to  indemnity,  did  not  affect  the  equitable  juris- 
diction in  these  cases :  Wright  v.  Lord  Maidstone,  1  K.  &  J.  701,  708  ; 
Toidmin  v.  Price,  5  Ves.  328  ;  Atkinson  v.  Leonard,  3  Bro.  C.  C.  218. 

By  the  C.  L.  P.  Act,  1854  (17  &  18  V.  e.  125),  s.  87,  Courts  of  Common 
Law  were  empowered  to  order  that  the  loss  of  a  biU  of  exchange  or  other 
negotiable  instrument,  should  not  be  set  up  in  an  action  founded  on  the 
instrument,  if  a  proper  indemnity  were  given  to  the  satisfaction  of  the 
Court,  or  a  Judge,  or  a  Master,  against  the  claim  of  any  third  person  upon 
such  instrument :  see  King  v.  Zimmerman,  L.  R.  6  C.  P.  466. 

An  order  under  this  section  could  only  be  obtained  on  application  before 
the  trial :  Conflams  Quarry  Co.  v.  Parker,  L.  B.  3  C-  P.  1,  13. 

Since  the  commencement  of  the  Jud.  Acts,  relief  in  respect  of  lost  instru- 
ments, whether  under  the  C.  L.  P.  Act,  or  under  the  general  jurisdiction  of 
Equity,  may  be  obtained  in  any  Division  of  the  High  Court. 
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On  the  commencement  of  a  suit  to  obtain  the  benefit  of  a  missing  instru- 
ment upon  which  an  action  at  law  would  lie,  it  was  formerly  necessary  that 
an  affidavit  should  be  filed  stating  that  the  instrument  was  lost,  or  not  in 
the  Pit's  custody  :  Walmsley  v.  Child,  1  Vez.  344  ;  Anon.,  3  Atk.  17  ;  as 
a  security  for  the  propriety  of  the  suit :  Cockell  v.  Bridgeman,  4  Beav. 
499  ;  unless  the  loss  was  admitted  by  the  Deft's  answer  :  Crosse  v.  Beding- 
field,  12  Sim.  35  ;  the  principle  being  that  no  change  of  jurisdiction  from 
Law  to  Equity  should  be  made  without  the  security  of  an  oath :  Dormer 
V.  Fortescue,  3  Atk.  132  ;   Whitchurch  v.  Oolding,  2  P.  Wms.  541. 


EVIDENCE. 

In  all  cases  of  lost  instruments  evidence  must  be  adduced  to  prove : 

(a)  the  existence  of  an  instrument  to  the  effect  alleged :  Padwich  v. 
Wittcomh,  4  H.  L.  C.  431  ;  and,  in  the  case  of  a  note,  that  it  was  genuine  : 
Goodier  v.  Lake,  1  Atk.  446  ; 

(6)  "  some  ground  that  it  is  lost  or  cannot  be  come  at  "  :  Whitfield  v. 
Fausset,  1  Vez.  389  ;  but  strict  evidence  of  the  loss  was  not  required  where 
the  deed  was  admitted  to  be  missing  :  Abington  v.  Oreen,  14  W.  E.  852. 

As  to  what  evidence  of  loss  is  sufficient,  see  Hart  y.  H.,  1  Ha.  1 ;  Taylor, 
Ev.  330. 

And  see  as  to  secondary  evidence  of  the  contents  of  lost  instruments  by 
the  production  of — • 

—  unattested  copy,  memorials,  &c.  :   Tunstall  v.  Trappes,  3  Sim.  308  ; 

—  copy  of  faculty  against  the  interest  of  the  person  having  it  in  his 
custody  :   Isham  v.  Wallace,  4  Sim.  25  ; 

—  copy  of  draft :  Oreen  v.  Bailey,  15  Sim.  542 ;  Waller  v.  Horsfall,  1 
Camp.  501 ; 

— •  drafts  and  memoranda,  &c.,  of  contents  of  lost  drafts  :  Waldy  v.  Oray, 
20  Eq.  238  ; 

—  drafts  and  corroborative  evidence :   Ward  v.  Garnons,  17  Ves.  134  ; 

—  draft  and  copy  :   Abington  v.  Oreen,  14  W.  R.  852  ; 

■ — •  entries  in  private  ledger  of  settlor  as  to  lost  declaration  of  trust :  Be 
Booker,  B.  v.  B.,  54  L.  T.  239  ; 

—  recitals  in  another  deed,  and  solr's  bill:  Skipwith  v.  Stanley,  11 
Ves.  64 ; 

—  recitals  in  another  deed  against  the  interest  of  the  person  in  posses- 
sion :  La  Touche  v.  Hutton,  I.  B.  9  Eq.  166  ; 

— ■  parol  evidence :  Hall  v.  Dawson,  7  L.  T.  519  ;  Sugden  v.  Lord  St. 
Leonards,  1  P.  D.  154,  C.  A. ; 

—  counterpart,  or  in  default  copy,  or  in  default  parol  evidence :  Villiers 
V.  v.,  2  Atk.  71. 

Missing  instruments  are  in  general  presumed  to  have  been  duly  stamped, 
unless  some  evidence  to  the  contrary  be  given,  when  the  burden  of  proof  is 
shifted  to  the  person  setting  up  the  instrument :  Marine  Investment  Co.  v. 
Haviside,  L.  B.  5  H.  L.  624 ;  Taylor,  Ev.  149  ;  Closmadeuc  v.  Carrell,  2 
Jur.  N.  S.  474 ;   18  C.  B.  36  ;  25  L.  J.  0.  P.  216  ;  4  W.  B.  547. 

Mere  parol  evidence  of  the  contents  of  an  unstamped  deed  was  not 
admitted :  Smith  v.  Henley,  1  Ph.  391  ;  secus,  where  the  evidence  was  a 
draft  or  other  writing  admitting  of  being  stamped :  Blair  v.  Ormond,  1 
D.  &  S.  428  ;  BousfieM  v.  Oodefroy,  5  Bing.  418  ;  per  Lord  Lyndhurst  in 
Smith  V.  Henley,  1  Ph.  391,  395. 


INDEMNITY   AND   COMPENSATION. 

The  indemnity  should  extend  to  any  such  costs,  damages,  and  expenses 
as  the  party  affected  may  be  put  to  by  the  loss  of  the  instrument :  East 
India  Co.  v.  Boddam,  9  Vos.  469  ;  Lord  Midleton  v.  Eliot,  15  Sim.  531  ; 
Form  5,  siip.  p.  2228. 
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In  the  case  of  lost  policies  of  insurance  no  indemnity  will  be  directed 
other  than  the  judgment  of  the  Court,  at  least  when  the  Pit's  title  under 
the  lost  deeds  is  clear :  England  v.  Lord  Tredegar,  1  Eq.  344  ;  Crockatt  v. 
Ford,  25  L.  J.  552. 

Where  an  indemnity  was  directed,  it  was  held  that  interest  did  not 
accrue  on  the  sums  due  under  the  policy  during  the  delay  thus  caused: 
Bushnan  v.  Morgan,  5  Sim.  635. 

The  measure  of  compensation  when  title  deeds  have  been  lost  by  a  mort- 
gagee, is  the  expense  of  office  copies,  &c.,  to  which  the  estate  will  be  put 
by  reason  of  the  judgment  and  other  proceedings  forming  part  of  the 
title  :  Brovm  v.  Sewell,  11  Ha.  49  ;  Hornby  v.  Malcham,  16  Sim.  326. 


Where  a  mortgagee  loses  title  deeds  ho  will  in  general  be  liable  for  the 
costs  occasioned  by  the  loss  :  Stokoe  v.  Eobson,  19  Ves.  385  ;  Fish.  Mortg. 
s;  2048  ;  et  v.  sup.  p.  1878  ; 

—  and  therefore  of  an  action  for  redemption  and  indemnity,  except  those 
of  the  reconveyance  :   Lord  Midleton  v.  Eliot,  15  Sim.  536  ; 

—  unless  the  deeds  are  lost  without  his  fault :  Woodman  v.  Higgins,  14 
Jur.  846  ;  Smith  v.  Bicknell,  3  V.  &  B.  54,  n. 

Where  the  estate  was  insufficient  to  pay  the  principal  and  interest  due 
on  his  mortgage,  the  first  mortgagee,  having  lost  the  deeds,  was  postponed 
to  the  claims  of  subsequent  incumbrancers  for  their  costs  :  Wontner  v. 
Wright,  2  Sim.  543. 

Where  a  conveyance  was  held  to  be  in  the  nature  of  a  mortgage,  and  an 
account  was  directed  of  dealings  for  which  the  vouchers  had  been  lost,  no 
costs  were  given  :   Price  v.  P.,  15  L.  J.  Ch.  13. 

In  a  suit  to  recover  payment  of  a  lost  bill  of  exchange,  no  costs  were 
given  except  those  occasioned  by  the  refusal  of  an  offer  of  a  proper  indem- 
nity :  Macartney  v.  Graham,  2  R.  &  M.  353. 

Where  a  suit  was  dismissed  on  the  ground  that  a  missing  instrument  had 
not  been  stamped,  it  was  dismissed  without  costs  :  Smith  v.  Henley,  1  Ph. 
391. 


Section  II. — ^Mistake. 

1.  Purchase  set  aside  for  Mistake  in  Title. 

Cowling,  the  original  purchaser,  died  before  conveyance  to  liim  ;  A.,  his 
widow  and  devisee,  married  S.,  to  whom  the  property  was  conveyed, 
subject  to  mortgage  to  secure  the  residue  of  the  purchase-money  to  the 
vendor ;  S.  having  paid  off  the  residue  of  the  purchase-money  sold  to 
Clarkson  during  A.'s  life.  Pit  N.  was  A.'s  heiress,  and  daughter  by  a  former 
husband  :  Defts  were  Clarkson's  devisees. 

"  Declare  that  the  Pit  N.  is  entitled  to  the  fee-simple  and  inherit- 
ance of  the  hereditaments  called  &o.,  as  the  heiress-at-law  of  A.  ; 
And  the  Pits,  by  their  (bill),  offering  and  undertaking  to  make  good 
any  residue  of  the  purchase-money  contracted  to  be  paid  by  C. 
{original  purchaser),  in  the  pleadings  named,  for  the  purchase  of 
the  said  hereditaments  &c.,  after  taking  the  accounts  hereinafter 
directed,  order  that  the  following  &c.  :  " — 1.  Account  of  the  pur- 
chase-money so  contracted  to  be  paid  for  the  said  hereditaments,  and 
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interest  thereon,  at  £4  p.  c.  per  ann.,  since  the  —  day  of  —  (date  of 
A.'s  death) ;  2.  Account  of  expenditure  by  S.  and  D.  [subsequent 
purchaser),  for  necessary  repairs  and  lasting  improvements,  with 
interest  at  4  p.  c.  per  ann. ;  3.  Account  of  rents  and  profits  received 
by  D.  or  Defts  since  A.'s  death  with  wilful  default,  and  occupation 
rent. — Tax  Pits'  costs  of  (action) ;  rents  and  profits  and  costs  to  be 
set  ofE  against  purchase-money  and  interest,  and  repairs,  improve- 
ments, and  interest. — "And,  upon  payment  by  the  Pits  to  the 
Defts  of  the  sum,  if  any,  that  shall  be  certified  to  be  due  to  them 
on  the  balance  of  the  said  accounts,  or  in  case  the  balance  is 
owing  to  the  Pits,  It  is  ordered  that  the  Defts  do  re-convey  the 
said  hereditaments,  free  of  incumbrances  by  the  said  D.,  or  by  any 
claiming  by,  from,  or  under  him  or  them,  to  the  Pit  N.,  or  as  she 
shall  direct,  and  deliver  over  to  her  all  deeds  &c."^If  any  balance 
owing  to  Pits,  Defts  to  pay  the  same. — Liberty  to  apply. — Neesom 
V.  Clarkson,  V.-C.  W.,  14  Nov.  1842,  B.  257 ;  2  Ha.  163,  176. 

For  decree  directing  that  an  agreement  for  sale  be  rescinded  and 
delivered  up  to  be  cancelled,  and  declaring  that  the  Pit  was  entitled  to  a 
return  of  the  deposit  and  interest  paid  by  him,  and  to  a  lien  or  charge 
upon  the  interest  of  the  Deft  in  the  property  comprised  in  the  sale  for  the 
amount  thereof,  with  liberty  to  apply  in  respect  of  such  lien,  see  Torrance  v. 
Bottom,  V.-O.  M.,  23  May,  1872,  B.  1422;  14  Eq.  ]24;  affirmed  8  Ch.  118. 

For  declaration  that  an  agreement  entered  into  under  mistake  and  in 
ignorance  of  the  existing  rights  and  interests  of  the  parties,  was  not 
binding  in  equity,  and  ought  to  be  set  aside,  subject  to  the  payment  cf 
an  occupation  rent,  and  to  a  lien  in  favour  of  the  respondents  on  the 
property  comprised  in  the  agreement,  with  consequent  directions,  see 
Cooper  V.  Phibbs,  L.  R.  2  H.  L.  172. 

2.  Conveyance  declared  partially  Inoperative— Purchaser  electing 
not  to  rescind. 
"  This  Court  being  of  opinion  that  the  Pit  did  not  intend,  by  the 
indenture  of  the  —  of  —  in  the  pleadings  mentioned,  to  convey  to 
the  Deft  more  than  the  piece  of  land  &c.,  and  ofEering  to  the  Deft 
the  option  either  to  rescind  the  contract  for  the  said  sale  or  to 
rectify  the  said  conveyance  ;  And  the  Deft  by  his  counsel  electing 
that  the  said  conveyance  shall  be  rectified.  Declare  that  the  bene- 
ficial interest  in  so  much  of  the  hereditaments  comprised  in  the  said 
indenture  of  the  —  day  of  — ,  as  was  not  intended  to  be  conveyed 
as  aforesaid,  did  not  pass  thereby." — Declaration  that  Deft  was 
trustee  thereof  for  the  Pit,  and  directions  for  reconveyance. — No 
order  as  to  costs. — Liberty  to  apply. — Harris  v.  Pepperell,  M.  R., 
13  Nov.  1867,  A.  2375  ;  5  Eq.  1. 

3.  Lease  rectified  on  Election  of  Defendant. 

The  Deft  by  his  counsel  electing  to  have  a  mistake  in  the  parcels 
of  the  said  lease  rectified  instead  of  having  the  lease  cancelled, 
Order  that  the  said  indenture  of  lease,  dated,  &c.,  be  rectified  by 
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striking  out  from  the  parcels  the  first  floor  of  No.  — ,  A.  Street, 
therein  mentioned. — ^No  costs  on  either  side. — Paget  v.  Marshall, 
V.-C.  B.,  7  July,  1884,  B.  981 ;  S.  C,  28  Ch.  D.  255. 

4.  Lease — Rectification  of  Misdescription — Words  rejected  as 
falsa  demonstratio. 

Declaee  that  during  the  existence  of  the  underlease  dated  &o.  in 
the  pleadings  mentioned,  the  Pit  is  entitled  to  a  right  of  free  ingress 
and  egress  for  herself,  her  servants  and  customers,  through  the  back 
staircase  of  No.  (14)  0.  B.  Street,  to  and  from  the  premises  demised 
on  the  (second)  floor  of  the  messuages,  Nos.  (13)  and  (14)  0.  B. 
Street,  And  order  and  adjudge  the  same  accordingly  ;  And  restrain 
the  Defts  H.  P.  T.,  Ld.,  their  servants  and  agents,  during  the  existence 
of  the  said  underlease  from  interfering  with  such  right ;  Dismiss 
the  Defts'  counterclaim  ;  Tax  the  Pit's  costs  of  action  and  counter- 
claim, except  so  much  thereof  as  relates  to  the  Pit's  claim  to  a  right 
of  way  over  the  staircase  of  No.  (13)  0.  B.  Street ;  Tax  the  Defts' 
costs  of  so  much  of  action  as  relates  to  the  said  last-mentioned 
claim. — Usual  set-ofE  and  direction  for  payment  of  balance  to  be 
certified  after  such  set-ofi. — [See  Form  9,  p.  235.] — Cowen  v.  Truefitt, 
Romer,  J.,  6  Aug.  1898,  A.  4152 ;  8.  C,  C.  A.,  29  June,  1899,  A. 
2722  ;   [1899]  2  Ch.  309,  C.  A. 

5.  Conveyance  rectified — Copy  of  Order  to  be  indorsed. 

Declare  that  the  indenture,  dated  the  —  day  of  —  in  the  pleadings 
mentioned,  was  prepared  in  its  existing  form  by  mistake ;  And 
Declare  that  the  same  ought  to  be  rectified  by  omitting  from  the 
item  3,  in  the  pleadings  mentioned,  of  the  3rd  schedule  to  the  said 
indenture,  the  words  referring  to  a  moiety  of  the  property  called 
the  S.  Works  in  the  pleadings  mentioned,  and  by  inserting  proper 
words  in  the  said  schedule,  so  as  clearly  and  efiectually  to  pass  the 
entirety  of  the  said  property  called  the  S.  Works  ;  And  order  that 
the  said  indenture  be  rectified  as  follows,  that  is  to  say  &c.  {variations 
in  full) ;  And  it  is  ordered  that  a  copy  of  this  judgment  be  indorsed 
upon  the  said  indenture. — Liberty  to  apply. — White  v.  W.,  V.-C.  B., 
7  Dec.  1872,  B.  3184  ;   15  Eq.  247. 

It  was  held  in  tliis  case  that  no  further  conveyance  was  needed  ;  but  as 
to  this,  see  Exeter  v.E.,S  My.  &  C.  326  ;  and  note,  inf.  p.  2238. 

For  like  decree  directing  a  copy  of  the  decree  to  be  indorsed,  &c.,  and 
all  proper  parties  to  execute  and  do  such  conveyances  and  acts  as  might 
be  necessary,  and  the  Judge  should  approve,  for  the  purpose  of  giving 
legal  effect  to  the  declaration  therein  contained,  and  for  creating  in  the 
hereditaments  comprised  in  the  indenture  a  power  of  sale  and  exchange 
conformable  to  the  declaration,  and  giving  effect  to  such  sales  and  exchanges 
as  had  been  already  made  and  completed,  in  intended  execution  of  the 
power  of  sale  and  exchange  contained  in  the  said  indenture,  see  Malmeshury 
V.  M„  M,  R.,  24  July,  1862,  B.  1868  ;  31  Beav.  407,  419. 
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For  orders  to  rectify  settlements,  see  Vol.  II.,  Chap.  XLV.,  Forms  1 — 11, 
pp.  1638—1643. 

6.  Deed  re-established  after  actual  Cancellation. 

[The  deed  had  been  declared  null  and  void  by  a  decree  which  was  sub- 
sequently reversed.  At  the  hearing  of  the  appeal  it  was  found  that  the 
deed  had  been  delivered  up,  and  actually  cancelled  by  cutting  off  the 
signatures.] 

Ebveese  judgment,  and  dismiss  action — "  And  it  appearing  that 
since  the  date  of  the  said  judgment  the  signatures  of  B.,  A.,  &c.,  and 
the  attestation  clause  thereto  of  the  signature  of  B.  have  been  cut 
off,  Declare  that  the  validity  of  the  said  deed  is  not  afiected  by  such 
mutilation,  and  that  the  said  deed  is  to  remain  of  the  same  force  as 
if  such  mutilation  had  not  taken  place  ;  And  Declare  that,  as  to  the 
parts  of  the  said  deed  which  in  consequence  of  such  mutilation  do 
not  now  appear  as  they  were,  such  parts  are  now  to  be  taken  as  set 
forth  in  the  —  paragraph  of  the  Pit's  statement  of  claim ;  All 
necessary  parties  to  concur  in  making  all  necessary  applications  to 
the  Registrar  of  Deeds  at  Beverley  to  register  this  order." — ^Directions 
as  to  costs. — "  And  it  is  ordered  that  a  copy  of  this  order  be  endorsed 
on  the  said  deei."—Boynton  v.  B.,  C.  A.,  19  June,  1878,  A.  1271. 

The  proper  course  to  be  taken  in  such  a  case  by  the  party  intending  to 
appeal  would  be  to  apply  to  the  Court  to  stay  the  cancellation  of  the  deed. 


NOTES. 
jrEISDICTION  AND   PROCEDURE. 

By  the  Jud.  Act,  1873,  a.  34,  all  causes  and  matters  for  the  rectification 
or  cancellation  of  deeds  or  written  instruments  (either  on  the  ground  of 
mistake  or  on  the  various  grounds  of  relief  dealt  with  in  the  subsequent 
sections)  are  assigned  to  the  Chancery  Division. 

Although  under  this  section  the  Chancery  Division  alone  can  rectify  or 
set  aside  a  document  with  regard  to  its  future  effect,  this  does  not  prevent 
the  ground  upon  which  it  might  be  set  aside  from  being  pleaded  by  way  of 
defence  to  an  action  in  any  Division  ;  and  for  the  purpose  of  determining 
such  an  action  the  instrument  may  be  treated  as  rectified  or  set  aside  : 
Mostyn  v.  West  Moslyn  Co.,  1  C.  P.  D.  145  ;  Hirschfield  v.  L.  B.  and  8.  C. 
By.  Co.,  2  Q.  B.  D.  1. 

The  general  jurisdiction  of  the  Chancery  Division  to  rectify  instruments 
of  all  kinds  on  the  ground  of  mistake  does  not  apply  to  an  instrument  like 
Articles  of  Association  which  have  only  a  statutory  effect :  per  Joyce,  J., 
Evans  v.  Chapman,  1902,  W.  N.  78. 

Rectification,  and  specific  performance  of  agreement  as  rectified,  may  now 
be  obtained  in  one  and  the  same  action  :   Olley  v.  Fisher,  34  Ch.  D.  367. 

An  originating  summons  is  not  a  right  mode  of  procedure  for  setting 
aside  a  release  on  the  ground  of  mistake  :  Be  Garnett,  Qandy  v.  Macaulay, 
31  Ch.  D.  1,  C.  A.  ;  Re  Ellis,  Kelson  v.  E.,  37  W.  R.  91  ;  1888,  W.  N.  217. 

In  general  (for  the  exceptions,  v.  sup.  Vol.  I.  p.  125),  a  judgment  passed 
and  entered  cannot  be  set  aside  on  the  ground  of  mistake  otherwise  than 
in  an  independent  action  :  Ainsworth  v.  Wilding,  [1896]  1  Ch.  673  ;  but 
an  order  made  in  an  action  by  consent,  and  based  upon  and  intended  to 
carry  out  an  agreement  come  to  between  the  parties,  can  be  set  aside  in 
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an  independent  action  brought  for  that  purpose  on  any  ground  (including 
mistake)  on  wtiich  an  agreement  in  the  terms  of  the  order  could  be  sot  aside  ; 
Wilding  v.  Sanderson,  [1897]  2  Ch.  634,  C.  A.  ;  Huddersfldd  Banking  Co.  v. 
Lister,  [1895]  2  Ch.  273,  C.  A. 

And  an  agreement  for  the  compromise  of  an  action  cannot  be  set  aside 
on  summons  in  the  action,  but  a  fresh  action  must  be  brought :  Emeris  v. 
Woodward,  43  Ch.  D.  185  ;  Oilbert  v.  Endean,  9  Ch.  D.  259,  su-p.  Vol.  I. 
p.  125. 

Sect.  47  of  the  Knes  and  Recoveries  Act  (3  &  4  W.  IV.  c.  74)  does  not 
prevent  the  Coart  from  rectifying  a  deed  enrolled  under  that  Act :  Hall- 
Dare  Y.  H.,  31  Ch.  D.  251,  C.  A. 

WHAT   MISTAKE    MAY   BE   A   QEOtrND   Or  BELIEF. 

1.  To  enable  a  deed  or  document  to  be  set  aside  or  rectified  on  this  Mutual  mis- 
ground  the  mistake  must  be  common  to  the  parties  to  the  contract  or  deal-  take. 

ing  :  Cooper  v.  Phibbs,  L.  R.  2  H.  L.  149  ;  Young  v.  Ralahan,  I.  R.  9  Eq. 
70  ;  Sells  v.  S.,  1  Dr.  &  Sm.  42  ;  Roohe  v.  Ld.  Kensington,  2  K.  &  J.  753  ; 
Bradford  v.  Bomney,  30  Beav.  431 ;  Murray  v.  Parker,  19  Beav.  305  ; 
Colyer  v.  Clay,  7  Beav.  188  ;  Duke  of  Sutherland  v.  Heathcote,  [1892]  1 
Ch.  475,  C.  A. ;  S.  C,  [1891]  3  Ch.  504';  Scott  v.  Coulson,  [1903]  2  Ch.  249, 
et  V.  sup.  Vol.  II.  p.  1643  ; 

—  or  otherwise  must  be  caused  by  improper  conduct  (though  not 
necessarily  by  fraud)  on  the  part  of  the  Deft ;  E.  Beauchamp  v.  Winn, 
L.  R.  6  H.  L.  223  ;  Torrance  v.  Bolton,  8  Ch.  118  ;  14  Eq.  124 ;  Broughton 
V.  Hutt,  3  D.  &■  J.  501 ;  Anon.,  31  Beav.  310 ;  May  v.  Piatt,  [1900]  1  Ch. 
616,  623  ;  and  see  Blaiberg  v.  Beeves,  [1906]  2  Ch.  176,  distinguishing 
Torrance  v.  Bolton,  sup. 

It  has  been  held  that  where  the  parties  are  in  the  position  of  vendor  and 
purchaser,  so  that  the  Court  can  remit  them  to  their  original  position,  it 
is  not  necessary  that  the  mistake  should  be  mutual :  Harris  v.  Pepper  ell, 
6  Eq.  1 ;   Garrard  v.  Franckel,  30  Beav.  445. 

Where  the  mistake  is  not  mutual,  the  remedy  (if  any)  is  not  rectification 
but  rescission  :  Mortimer  v.  Shortall,  2  Dr.  &  War.  225  ;  Paget  v.  Marshall, 
28  Ch.  D.  255  ;  May  v.  Piatt,  [1900]  1  Ch.  616  ;  but  with  an  option  to  the 
Deft  of  accepting  the  rectification  in  lieu  of  rescission  :  S.  C. ;  Harris  v. 
Pepperell,  5  Eq.  1 ;  Garrard  v.  Franckel,  30  Beav.  446  ; 

—  and  a  similar  option  was  allowed  after  long  lapse  of  time  and  the  death 
of  one  of  the  parties,  the  mistake  not  being  admitted  :  Bloomer  v.  Spittle, 
13  Eq.  427  ;  but  see  Beale  v.  Kyte,  [1907]  1  Ch.  564  (questioning  Bloomer 
V.  Spittle) ; 

—  and  a  deed  cannot  be  set  aside  if  the  Pit  is  not  prepared  to  give  up 
possession  of  the  property  comprised  in  it :  Duke  of  Suthei-land  v.  Heathcote, 
sup. 

2.  The  mistake  must  be  one  of  fact,  not  of  law,  nor,  as  a  rule,  of  con-  Mistake  of 
straction :  Midland  G.  W.  Co.  v.  Johnson,  6  H.  L.  C.  798,  811  ;  ^ot. 

—  unless  it  be  a  mistake  as  to  title,  or  private  right,  in  which  case  the 
maxim,  Ignorantia  juris  neminem  excusat,  does  not  apply :  Cooper  v. 
Phibbs,  L.  R.  2  H.  L.  149, 170  ;  Stone  v.  Godfrey,  5  D.  M.  &  G.  70  ;  Bingham, 
V.  B.,  1  Vez.  126  ;  Colonial  Ba/nk  v.  Exchange  Bank  of  Yarmouth,  Nova 
Scotia,  11  App.  Ca.  84  ;  and  so,  too,  in  the  case  of  a  mistake  in  the.  con- 
struction of  a  doubtful  instrument  of  title  :  E.  Beauchamp  v.  Winn,  L.  R. 
6  H.  L.  234  ; 

—  or  unless  there  has  been  some  impropriety  of  conduct  on  the  part  of 
the  person  dealt  with  :  Broughton  v.  Hutt,  3  D.  &  J.  501  ;  Pickering  v. 
P.,  2  Beav.  31  ;  M'Carthy  v.  Decaix,  2  Russ.  &  M.  614  ;  and  see  Ward  <b 
Co.  V.  Wallis,  [1900]  1  Q.  B.  675 ;  Brovmlie  v.  Campbell,  5  App.  Ca.  925  ; 

—  or  unless  the  mistake  by  one  of  the  parties  as  to  the  words  used  has  been 
induced,  however  innocently,  by  the  other  party  :  Wilding  v.  Sanderson, 
[1897]  2  Ch.  534,  C.  A. ; 
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—  and  a  mistake  of  fact  is  not  the  less  a  ground  for  relief  because  the 
jjerson  who  made  the  mistake  had  means  of  knowledge :  WiUmott  v. 
Barber,  16  Ch.  D.  96  ;  and  see  Civil  Service  Musical  Instrument  Assoc,  v. 
Whitman,  80  L.  T.  685. 

The  ordinary  rule  as  between  litigant  parties,  that  money  paid  under  a 
mistake  of  law  cannot  be  recovered,  does  not  apply  to  a  payment  made  to 
an  officer  of  the  Court,  e.g.,  a  trustee  in  bankruptcy  or  receiver,  who  will 
be  directed  by  the  Court  to  act  as  a  "  high-minded  "  man  would  do,  and 
not  take  advantage  of  such  a  mistake  :  Exp.  James,  9  Ch.  609  ;  Exp. 
Simmonds,  Re  Carnac,  16  Q.  B.  D.  308,  C.  A.  ;  Re  Brown,  Dixon,  v.  B,  32 
Ch.  D.  597  ;  Re  Opera,  Limited,  [1891]  2  Ch.  154 ;  8.  C,  [1891]  3  Ch. 
260,  C.  A.  And  the  rule  is  not  confined  to  mistakes  of  law,  but  is  of  general 
application  where  it  would  be  contrary  to  fair  dealing  for  the  officer  of  the 
Court  to  retain  the  money  :  Re  Tyler,  [1907]  1  K.  B.  865  ;  but  cf.  Re  Hall, 
[1907]  1  K.  B.  875. 

A  mistake  of  title  or  private  right  is  not  a  ground  for  rectifying  or 
setting  aside  a  compromise  deliberately  made  by  persons  fully  informed  as 
to  the  facts  and  on  an  equality  with  respect  to  legal  advice  :  Partridge  v. 
Smith,  2  N.  R.  100  ;  9  Jur.  N.  S.  742  ;  8  L.  T.  530  ;  11  W.  R.  715  ;  Stewart 
V.  S.,  6  CI.  &  F.  911  ;  Naylor  v.  Winch,  1  S.  &  S.  655  ;  but  a  compromise 
will  be  set  aside  if  founded  on  a  mistake  of  fact,  or  of  account :  Stainton 
V.  Oarron  Co.,  6  Jur.  N.  S.  360  ;  11  Jur.  N.  S.  783  ;  30  L.  J.  Ch.  713  ;  4 
L.  T.  659  ;  12  W.  R.  1120  ;  or  if  the  parties  were  not  fully  informed  as  to 
their  legal  rights  :  Be  Roberts,  [1905]  1  Ch.  704 ;  and  v.  sup.  p.  2235,  and 
Vol.  I.  p.  125 ;  and  the  Court  of  Bankruptcy  has  power  to  go  belund  a 
judgment  or  compromise,  and  reject  a  proof  founded  thereon  if  dishonestly 
obtained :  Exp.  Banner,  Re  Blythe,  17  Ch.  D.  480,  C.  A. 

3.  The  mistake  must  afiect  the  essence  of  the  contract  or  dealing :  E. 
Beauchamp  v.  Winn,  L.  R.  6  H.  L.  223  ;  4  Ch.  562,  567  ;  especially  in  the 
case  of  a  mistake  of  title  or  interest :  Stone  v.  Godfrey,  5  D.  M.  & 
G.  70. 

A  mistake  as  to  the  quantity  or  value  of  an  estate  sold  is  not  a  ground 
for  rectifying  or  setting  aside  a  conveyance  at  the  suit  of  the  vendor : 
Okill  V.  Whittaher,  2  Ph.  338  ;  see  also  Re  Terry  and  White,  32  Ch.  D.  14, 
C.  A. ;  secus,  where  property  or  interest,  with  which  the  contracting 
parties  did  not  intend  to  deal,  is  included  by  mistake  :  Harris  v.  Pepperell, 
5  Bq.  1  ;  Dart,  V.  &  P.  742  ;  and  then  {serrible)  only  where  the  conduct 
inducing  the  mistake  is  of  a  fraudulent  character :  May  v.  Piatt,  [1900] 
1  Ch.  616. 

It  is  always  necessary  for  a  Pit  to  show  that  there  was  an  actual  con- 
cluded contract,  which  is  inaccurately  represented  in  the  instrument  pur- 
porting to  be  made  in  pursuance  of  it ;  and  therefore  a  policy  of  marine 
insurance  was  not  rectified  so  as  to  accord  with  the  "  slip  "  :  McKenzie  v. 
Couslon,  8  Eq.  368. 

A  release  will  be  set  aside  if  the  Court  is  satisfied  that  it  was  executed 
under  error  in  a  material  respect,  and  it  is  not  necessary  to  prove  fraud  : 
Re  Oarnett,  Oandy  v.  Macaulay,  31  Ch.  D.  1,  C.  A.,  in  which  case  a  release 
to  a  trustee  was  set  aside  after  the  lapse  of  more  than  twenty  years,  and 
after  the  death  of  the  trustee,  on  evidence  of  the  Pit  beneficiary,  corroborated 
by  the  tenor  of  the  deed,  that  it  was  executed  in  error. 

The  setting  aside  of  a  release  does  not  confer  a  new  title,  but  merely 
removes  an  impediment  to  the  enjoyment  of  a  pre-existing  title  :  Re 
Oarnett,  Robinson  v.  Oandy,  33  Ch.  D.  300,  C.  A. 

As  to  the  avoiding  or  rectification  of  settlements,  see  Vol.  II.,  Chap  XLV. 
pp.  1634^1646. 

As  to  the  rectification  of  a  bill  of  exchange,  see  Druiff  v.  Ld.  Parker,  5 
Eq.  131. 

As  to  the  rectification  of  a  schedule  of  quantities  annexed  to  a  contract 
for  the  execution  of  works,  see  Neill  v.  Midland  Ry.  Co.,  17  W,  R.  871  ; 
20  L.  T.  864, 
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As  to  setting  aside  a  grant  of  an  annuity  on  tlie  ground  of  miscalculation, 
see  Carpmael  v.  Powis,  10  Beav.  36. 

As  to  the  right  of  bondholders  to  return  of  money  subscribed  for  a 
particular  public  purpose,  or  undertaking  which  has  failed,  see  National 
Bolivian,  <kc.  Co.  v.  Wilson,  5  App.  Ca.  211,  213  ;  S.  G.,  13  Ch.  D.  1,  0.  A., 
nom.  Wilson  v.  Church ;  Collingham  v.  Sloper,  [1893]  2  Ch.  96,  118. 

WHEN   KELEEF   WILL  BE   EBPUSBD    OR   GEANTED    ON   TEEMS. 

An  instrument  will  not  be  set  aside  on  the  ground  of  mistake  unless  the  Restoring 
parties  can  be  replaced  in  what  was  substantially  their  former  position  :  former 
E.  Beauchamp  v.  Winn,  L.  R.  6  H.  L.  223  ;  4  Ch.  567  ;  Okill  v.  Whittaker,  2  position. 
Ph.  338. 

Delay  is  very  material  when  the  mistake  has  been  discovered  :  Harris  v.  Delay. 
Pepperell,  5  Eq.  1,  5  ;  secus,  so  long  as  the  mistake  remains  undiscovered  : 
E.  Beauchamp  v.  Winn,  L.  R.  6  H.  L.  223. 

A  voluntary  deed  cannot  be  rectified  without  the  consent  of  the  donor  :  Voluntary 
Phillipson  v.  Kerry,  32  Beav.  628  ;  Brown  v.  Kennedy,  33  Beav.  133,  147  ;  deed, 
though,  after  his  death,  it  may  be  rectified,  if  at  variance  with  his  plain 
intentions  :  M.  R.,  in  Lister  v.  Hodgson,  4  Eq.  30,  34 :   and  see  Thompson 
V.  Whitmme,  IJ.  &  H.  268. 

When  a  voluntary  deed  is  impeached,  the  onus  of  supporting  it  does  not 
necessarily  rest  on  those  who  set  it  up  ;  nor  is  a  voluntary  deed  of  settle- 
ment voidable  by  the  settlor  merely  because  it  does  not  contain  a  power  of 
revocation  :   Henry  v.  Armstrong,  18  Ch.  D.  668. 

A  deed  will  not  be  rectified  as  against  a  subsequent  purchaser  :  Oarrard 
V.  Franckel,  30  Beav.  445  ;  Warrick  v.  W.,3  Atk.  293  ;  unless  the  purchaser 
has  notice  of  an  omitted  interest :  Davies  v.  D.,  4  Beav.  54. 

Rectification  cannot  be  granted  after  the  contract  has  been  worked  out  Contract 
and  money  paid  under  a  previous  agreement :    Caird  v.  Moss,  33  Ch.  1).  worked  out. 
22,  C.  A. 

A  person  who  assents  to  shares  in  a  co.  being  registered  in  his  name, 
under  the  erroneous  impression  that  they  are  fully  paid  up,  is  liable  as  a 
member :  Ee  Railway  Publishing  Co.,  Exp.  S  mdys,  42  Ch.  D.  98,  C.  A.  ; 
distinguishing  Amofs  Case,  36  Ch.  D.  702. 

Where  an  order  for  variation  of  a  settlement  was  made  by  the  Divorce 
Court  on  a  common  mistake  as  to  the  property  comprised  therein,  and  the 
divorced  wife  subsequently  married  the  co-respondent,  relief  was  granted 
to  her  in  the  Chancery  Division  upon  the  terms,  that  any  further  appUca- 
tion  to  the  Divorce  Court  in  reference  to  the  settlement  of  the  wife's 
property  should  be  dealt  with  as  at  the  date  of  the  order  for  variation  : 
Allcard  v.  Walker,  [1896]  2  Ch.  369. 

EVIDENCE. 

The  burden  of  proof  lies  on  the  Pit,  and  on  an  application  to  rectify  an 
executed  deed  the  Court  will  look  at  the  evidence  jealously :  Wright  v. 
6off,  22  Beav.  207,  214 ;  Barrow  v.  B.,  18  Beav.  529  ;  Lovell  v.  Wallis, 
53  L.  J.  Ch.  494 ;  Bonhote  v.  Henderson,  [1895]  1  Ch.  742  ;  S.  C,  [1895] 
2  Ch.  202,  C.  A. 

As  to  granting  rectification  of  a  voluntary  settlement  upon  the  evidence 
of  the  Pit  alone,  v.  sup.  Vol.  II.  p.  1644. 

In  all  cases  the  real  agreement  must  be  estabhshed  by  evidence,  parol 
or  written  ;  if  there  be  no  previous  agreement  in  writing,  parol  evidence  is 
admissible  ;  if  there  be  a  previous  agreement  in  writing,  which  is  unam- 
biguous, the  deed  will  be  rectified  accordingly  ;  if  it  be  ambiguous,  parol 
evidence  may  be  used  to  explain  it :  M.  R.,  in  Murray  v.  Parker,  19  Beav. 
308  ;  Price  v.  Ley,  4.  Giff.  235. 

Where  mutual  mistake  is  set  up,  the  executed  deed  must  be  shown  to 
be  contrary  to  the  intentions  of  all  parties  :   Fowler  v.  F.,  4  D.  &  J.  250 ; 
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and  the  denial  of  one  of  the  parties  is  almost  conclusive  :  Irnham  v.  Child, 
1  Bro.  C.  C.  93  ;  M.  Townshend  v.  Stangroom,  6  Ves.  334 ;  Williams  v. 
Jones,  36  W.  R.  573  ;  at  least  if  the  Pit's  case  is  not  supported  by  docu- 
mentary evidence :  Mortimer  v.  Shortall,  2  Dr.  &  War.  363 ;  and  see 
Bloomer  v.  Spittle,  13  Eq.  427  ;  Taylor,  Ev.  817. 

KECONVEYANOE — RENTS   AND   PROFITS — ^IMPBOVBMENTS. 

Where  an  assurance  of  land  is  set  aside  on  the  ground  of  mistake  or 
fraud,  rendering  it  void  in  Equity,  a  reconveyance  should  be  directed  : 
Olarh  V.  Malpas,  4  D.  E.  &  J.  401  ;  and  Bolton  v.  Bp.  of  Carlisle,  2  H.  Bl. 
264 ;  Boe  d.  E.  Berkeley  v.  Abp.  of  York,  6  East,  86  ;  1  Shepp.  Touchst.  69, 
70  ;  secus,  in  the  case  of  forgery  or  fraud  rendering  a  deed  void  at  law  : 
Clark  v.  Malpas,  4  D.  F.  &  J.  401  ;  et  v.  inf.  pp.  2242,  2252. 

Where  a  deed  was  rectified  after  various  deahngs  with  the  lands  com- 
prised in  it,  the  decree  directed  assurances  to  be  executed  for  the  purpose 
of  giving  effect  to  the  decree,  and  to  the  prior  dealings  :  Malmesbury  v. 
M.,  31  Beav.  407. 

Where  an  assurance  of  land  comprised  more  than  was  intended,  it  was 
said  by  Lord  Cottenham  that  a  reconveyance  ought  to  be  executed  :  Exeter 
V.  E.,  3  My.  &  Or.  326. 

It  has  been  held,  however,  that  the  declaration  of  the  Court  that  an 
assurance  of  land  ought  to  be  rectified,  followed  by  an  order  that  it  be 
rectified  accordingly,  is  sufBcient  to  pass  the  legal  estate  without  a  convey- 
ance, at  least  in  cases  where  the  deed  comprises  less  land  than  was  in- 
tended :  White  v.  W.,  15  Eq.  247,  Eorm  5,  mi,p.  p.  2233  ;  et  v.  sup.  Vol.  II. 
p.  1644. 

The  better  course  seems  to  be  to  direct  the  execution  of  proper  convey- 
ances in  all  oases  where  deeds  affecting  the  legal  estate  in  real  property  are 
rectified. 

Other  deeds  are  usually  rectified  by  indorsement  of  a  copy  of  the  judgment 
or  order  :  see  Chap.  XLV.,  "  Settlement,"  Eorms  3  to  11,  pp.  1639 — 1642. 

Where  a  conveyance  is  set  aside  on  the  ground  of  mistake,  an  account  of 
rents  and  profits  will  be  directed,  and  interest  charged  on  the  purchase- 
money,  from  the  date  of  the  conveyance  :  Bloomer  v.  Spittle,  13  Eq.  427  ; 
or  from  the  date  when  the  Pit's  title  accrued  :  Neesom  v.  Clarkson,  2  Ha. 
163,  Eorm  1,  sup.  p.  2231. 

Occupation  rent  will  be  charged  during  the  same  period,  and  the  persons 
who  have  been  in  possession  are  entitled  to  have  all  sums  expended  in 
repairs  and  improvements  repaid  with  interest  at  i64  p.  c.  ;  Bloomer  v. 
Spittle,  13  Eq.  427  ;  Neesom  v.  Clarkson,  2  Ha.  163,  Eorm  1,  sup.  p.  2231 ; 
and  see  Stepney  v.  Biddulph,  5  N.  R.  505  ;  12  L.  T.  176  ;   13  W.  R.  576. 


The  costs  in  these  cases  must  depend  on  the  conduct  of  the  parties ; 
where  the  mistake  is  entirely  owing  to  the  conduct  of  the  Pit  he  must  pay 
all  the  costs  ;  where  the  Deft  has  been  aware  of  the  mistake  from  the 
beginning,  and  refused  to  correct  it,  then  the  costs  will  be  given  against 
him  :  M.  R.,  in  Harris  v.  Pepperell,  5  Eq.  6  ;  Meadows  v.  M.,  16  Beav. 
401  ;  Colyer  v.  Clay,  7  Beav.  188  ;  Neesom  v.  Clarkson,  2  Ha.  163. 

But  where  a  Deft  improperly  refuses  to  correct  the  mistake,  no  costs  will 
be  allowed  if  the  error  is  due  to  the  fault  of  the  Pit :  Bloomer  v.  Spittle, 
13  Eq.  427  ;  Harris  v.  Pepperell,  5  Eq.  1  ;  Qarrard  v.  Franckel,  30  Beav. 
445  ;  Murray  v.  Parker,  19  Beav.  308. 

Where  no  blame  attached  to  any  person,  the  costs  of  a  suit  to  rectify  a 
settlement  were  paid  out  of  the  corpus  of  the  settled  fund :  Stock  v.  Vining, 
25  Beav.  235  ;  but  where  a  maintenance  clause  was  rectified  in  the  interests 
of  infants,  the  costs  were  paid  out  of  the  income  :  Tomlinson  v.  Leigh,  14 
W,  R.  121 ;   11  Jur.  N.  S.  962. 
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Section  III. — Fraud  and  Misrepresentation,  Express  or 

Implied. 

(l.)  instruments  suppressed  or  fraudulently  cancelled. 

1.  Conveyance  established  though  destroyed  by  Settlor,  and  the  Estate 
devised  by  his  Will. 

"  Declare  that  the  indenture  in  the  pleadings  mentioned,  dated 
(fee,  was  on  that  day  duly  made  and  executed  by  I.,  deceased,  the 
testator  (fee,  and  H.,  in  the  pleadings  named,  and  that  the  said  inden- 
ture, as  appears  by  the  draft  from  which  the  same  was  engrossed, 
was  in  the  words  and  figures  following,  that  is  to  say,  '  This  inden- 
ture (fee'  {verbatim  recital)  ;  And  Declare  that  the  Pit  became  on 
the  death  of  E.  (fee,  and  is  now,  seised  of  and  well  entitled  to  the 
inheritance  in  fee  simple  in  possession  of  the  hereditaments  comprised 
in  and  conveyed  by  the  said  iadenture,  subject  to  the  term  of  500 
years,  assigned  in  trust  for  him  by  the  same  indenture,  and  is  entitled 
to  hold  and  enjoy  the  same  accordingly,  free  from  all  claims  of  the 
Defts,  or  any  of  them ;  And  Order  that  the  Deft  J.  do  within  (fee, 
deliver  up  to  the  Pit  possession  of  the  hereditaments  comprised  in 
and  conveyed  by  the  said  indenture  ;  And  it  is  ordered  that  the 
Defts  J.  (fee,  do  within  (fee,  deliver  to  the  Pit  upon  oath  all  title- 
deeds  and  other  documents  of  title  in  their  or  any  of  their  possession 
or  power  relating  to  the  said  hereditaments,  including  the  draft  of 
the  said  indenture." — ^Account  of  rents  and  profits  against  J.,  and 
directions  for  payment  of  what  should  be  certified,  and  Pit's  costs 
of  suit,  to  be  taxed.— Irwin  v.  /.,  V.-C.  W.,  19  Dec.  1860,  A.  2409. 

That  the  draft  may  conveniently  be  set  forth  in  a  schedule  to  the  decree, 
see  note  to  Schofield  v.  S.,  Form  1,  sup.  p.  2226. 

For  decree  declaring  that  a  number  of  shares  in  a  co.  were  by  a  deed 
of  transfer  duly  transferred  by  a  vendor  to,  and  vested  in,  the  Pit  as 
purchaser  thereof  on  consideration  duly  paid,  and  that  the  Pit  was  entitled 
to  the  benefit  of  such  transfer,  and  that  the  said  deed  of  transfer  was 
fraudulently  cancelled,  and  that  the  subsequent  transfers  of  the  said  shares 
to  the  Deft  G.,  and  by  him  to  the  Deft  P.,  were  fraudulently  obtained  and 
void,  and  ought  to  be  set  aside  and  cancelled,  and  decreeing  cancellation 
accordingly ;  and  declaring  that  the  registration  of  the  said  shares  in  the 
name  of  the  Deft  G.  was  fraudulently  obtained,  and  ought  to  bo  cancelled, 
and  that  the  Pit  was  entitled  to  have  the  said  shares  registered  in  his  name, 
see  Donaldson  v.  Oillot,  3  Eq.  278. 

NOTES. 

"  No  deed  fraudulently  obtained  can  prevail  in  this  Court.     No  valid  Fraud, 
instrument  which  effectually  conveys  property  can  lose  its  effect  merely 
by  reason  of  its  fraudulent  cancellation  or  destruction  :  "    V.-C.  S.  in 
Donaldson  v.  Oillot,  3  Eq.  274,  278. 

Suppression  of  deeds  and  instruments  is  spoliation  within  the  rule  omnia  Suppression. 
prcesumuntur  contra  spohatorem,  even  though  committed  by  an  agent : 
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Bowles  V.  Stewart' I  Soli.  &  L.  209,  222  ;  but  only  so  as  to  give  the  persons 
entitled  under  them  the  same  benefit  as  if  they  were  produced  :  Saltern  v. 
Melhuish,  Amb.  249  ;  and  see  Cockes  v.  HelUer,  1  Vez.  234  ;  Hampden  v. 
E.,  3  Bro.  P.  C.  550. 

As  to  suppressed  marriage  settlements,  see  Bates  v.  Heard,  1  Dick.  4  ; 
Garland  v.  Radcliffe,  1  Dick.  11 ;  Eyton  v.  E.,  2  Vern.  380 ;  Sanson  v. 
Rumsey,  2  Vern.  561 ;  voluntary  settlements  :  Hunt  v.  Matthews,  1  Vcm. 
405  ;  Dalston  v.  Coatsworth,  1  P.  Wms.  731  ;  bonds  :  Atkins  v.  Farr,  1  Atk. 
287  ;  Kenrick  v.  Hudson,  4  Bro.  P.  C.  222. 

As  to  alleged  mutilation  of  a  register  of  marriage,  see  Chetham  v.  Hoare, 
9  Eq.  571. 

The  existence  at  a  former  period  of  the  deed  or  document  alleged  to  be 
suppressed  or  destroyed  must  be  proved :  Cowper  v.  C,  2  P.  Wms.  720, 
750  ;  Coles  v.  Gibson,  1  Vez.  505. 

As  to  secondary  evidence  of  the  contents  of  documents,  see  Taylor,  Ev. 
329  et  seq. 

(ll.)    FORGED   INSTRUMENTS. 

1.  Forged  Transfers  of  Shares  set  aside. 

Order  that  the  Defts,  the  —  Co.,  do  cancel  the  alleged  transfer  of 
the  £ —  stock  to  the  Deft  P.  in  the  pleadings  mentioned,  and  the 
entry  of  such  alleged  transfer  in  their  books,  and  enter  the  name  of 
the  Pit  in  their  books  as  the  owner  of  such  stock,  and  deliver  to  the 
Pit  a  certificate  of  the  ownership  of  such  stock,  and  pay  to  the  Pit 
the  dividends  accrued  and  to  accrue  on  such  stock,  since  the  date 
of  the  said  alleged  transfer,  including  the  dividends  paid  to  the  said 
Deft  P.  as  in  the  pleadings  mentioned  ;  but  this  judgment  is  to  be 
without  prejudice  to  any  question  between  the  Defts,  either  at  Law 
or  in  Equity. — Johnston  v.  Parsey,  V.-C.  J.,  13  Jan.  1870,  A.  85  ; 
9  Eq.  181 ;  Johnston  v.  Renton,  V.-C.  J.,  13  Jan.  1870,  A.  135 ;  lb., 
following  Cottam  v.  E.  C.  Ry.  Co.,  V.-C.  W.,  16  Nov.  1860,  A.  2159  ; 
1  J.  &  H.  243. 


2.  Forged  Transfers — Replacement  of  Stock  by  Company — Interim 

Dividends. 

Declare  that  the  alleged  transfers  of  the  £5000  consolidated  stock 
and  the  £1090  preference  stock  of  the  N.  Eail.  Co.,  in  the  pleadings 
mentioned,  were  invalid  by  reason  of  the  forging  by  B.  of  the  Pit 
A.'s  name  thereto  respectively ;  And  Order  that  the  Defts  the  N. 
Eail  Co.  do  cause  the  names  of  the  Pits  A.  and  E.  to  be  entered  in 
the  register  of  shareholders  of  the  Defts  the  N.  Eail.  Co.  as  the  joint 
owners  of  £5000  consolidated  stock  and  £1090  preference  stock  of 
the  N.  Eail  Co. ;  And  it  is  ordered  that  the  Defts  be  at  liberty  to 
comply  with  this  order  by  the  appropriation  or  purchase  of  similar 
amounts  of  the  said  stocks  to  be  placed  in  the  names  of  the  said 
Pits.  Defts,  the  N.  Eail  Co.,  to  pay  to  the  Pits  the  interim  dividends 
and  their  costs  of  the  action. — Barton  v.  The  North  Staffordshire 
Rail.  Co.,  Kay,  J.,  15  March,  1888,  A.  555. 
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3.  Forged  Marriage  Certificate — Declaration  of  Illegitimacy — Pay- 
ments to  supposed  Lawful  Children  to  be  repaid  by  the  Recipients, 
or  by  the  Trustees. 

"  Declare  that  the  Defts  J.  &c.,  are  not  lawful  children  of  the 
Deft  K.,  and  were  not,  nor  are,  entitled  to  any  share  or  interest 
under  the  will  of  the  testatrix  B. ;  And  Declare  that  the  Defts  J. 
&c.,  are  severally  liable  to  repay  to  the  trust  estate  the  several  sums 
received  by  them  respectively  in  respect  of  their  supposed  shares 
of  the  proceeds  of  the  sale  of  the  real  estate  of  the  testatrix  specifically 
devised  by  her,  together  with  interest  thereon  at  the  rate  of  £4  p.  c. 
per  ann.  from  the  —  day  of  — ,  being  the  time  of  the  receipt  of  such 
sums  respectively ;  And  it  appearing  that  the  Deft  K.  sent  to  the 
trustees  a  forged  document  purporting  to  be  a  certificate  of  his  having 
been  married  to  the  mother  of  the  Defts  J.  &c.,  on  the  —  day  of  — , 
being  before  the  birth  of  such  children,  whereas  he  was  married  to 
her  on  the  —  day  of  — ,  being  after  the  birth  of  such  children, 
Declare  that  the  Deft  K.  is  liable  to  pay  to  the  said  trust  estate  so 
much  of  the  said  respective  shares  with  interest  as  may  not  be  paid 
by  the  Defts  J.  &c. ;  And  Declare  that  the  Deft  H.  and  the  estate 
of  S.  (trustees)  are  jointly  and  severally  liable  to  pay  to  the  said  trust 
estate  so  much  of  the  said  respective  shares  and  interest  as  may  not 
be  so  paid  by  the  said  other  Defts  or  any  of  them." — ^Defts  to  make 
good  the  sums  paid  on  account  of  the  shares  of  the  testator's  estate 
in  the  order  of  liability  declared,  with  an  account  of  the  estate  of 
S.  {deceased  trustee),  his  exor  not  admitting  assets  [see  Form  I, 
p.  1456];  and  so  as  to  costs. — Eaves  v.  Hickson,  M.  R.,  24  July, 
1861,  Reg.  Min.  115  ;  30  Beav.  136. 

For  decree  setting  aside  sale,  with  account  of  purchase-money  and  interest 
at  5  p.  <j.  per  ann.,  and  declaring  the  account  produced  forged,  recommend- 
ing a  prosecution,  and  directing  that  the  account  be  preserved  in  the  office, 
to  be  forthcoming  in  case  of  prosecution  ;  and  the  proper  officer  to  attend 
with  it  on  any  trial,  see  Wharam  v.  Broughton,  L.  C,  13  May,  1743,  B.  369. 

NOTES. 

In  the  case  of  forged  instruments,  whether  assurances  of  land  or  otherwise,  Cancellation, 
there  is  jurisdiction  in  Equity  to  order  the  forgeries  to  be  delivered  up  to 
be  cancelled :  Lee  v.  Angas,  7  Ch.  79,  n. ;  Peake  v.  Highfield,  1  Russ.  559  ; 
Bp.  of  Winchester  v.  Fournier,  2  Vez.  446  ;  Jones  v.  J.,  3  Atk.  111. 

The  old  form  of  decree  in  such  oases  was  that  the  document  be  cut, 
damned  and  cancelled :  Bp.  o/  Winchester  v.  Fournier,  2  Vez.  44B  ;  Fitton  v, 
E.  Macclesfield,  1  Vern.  292 ;  Bp.  of  Oxford  v.  Wise,  18  June,  1708,  A.  507. 

It  seems  that  forged  deeds  should  not  be  cancelled  by  being  torn  or 
defaced,  but  should  be  kept  to  be  produced  on  criminal  proceedings :  Frank- 
land  V.  Hampden,  1  Vern.  66. 

And  cancellation  is  not  the  proper  remedy,  unless  the  instrument  is  Mable 
to  be  completely  avoided :  Brooking  v.  Maudslay,  38  Ch.  D.  636. 

Discoveiy  will  not  be  enforced  in  a  case  of  forgery,  or  other  fraud  rendering  Discovery, 
the  person  against  whom  the  discovery  is  sought  liable  to  criminal  proceed- 
ings :  Brownsword  v.  Edwards,  2  Vez.  246  ;  Olynn  v,  Houston,  1  Kee.  336  ; 
although  interrogatories  wiU  not  be  struck  out  merely  as  tending  to 
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criminate ;  the  proper  course  in  such  a  case  to  bo  taken  by  the  party 
interrogated  being  to  take  the  objection  by  his  answer :  Fisher  v.  Owen, 
8  Ch.  D.  645,  C.  A. ;  Spokes  v.  Grosvenor  Hotel  Co.,  [1897]  2  Q.  B.  124, 
C.  A.,  and  v.  sup.  Vol.  I.  p.  96. 

A  forged  deed,  being  a  nullity  at  law,  will  not  affect  the  legal  estate  in 
the  subject  of  conveyance  or  transfer  :  Boursot  v.  Savage,  2  Eq.  134,  140  ; 
Tmjlor  V.  Q.  I.  P.  By.  Co.,  4  D.  &  J.  559  ;  Davis  v.  Bank  of  England,  2  Bing. 
393,  402  ;  and  therefore  a  reconveyance  or  retransfer  need  not  be  directed : 
Johnston  v.  Benton,  9  Eq.  181,  Eorm  1,  sup.  p.  2240  ;  Cotlam  v.  E.  C.  liy. 
Co.,  1  J.  &  H.  243  ;  and  so,  too,  where  a  deed  is  void  at  law  on  the  ground 
of  fraud :  Lee  v.  Angas,  7  Ch.  79,  n.,  Eorm  1,  inf.  p.  2244 ;  secus,  where 
a  deed  is  not  wholly  forged,  so  that  it  is  capable  of  taking  partial  effect 
in  law :  Boursot  v.  Savage,  2  Eq.  134. 

Where  the  Pit  has  by  his  conduct  rendered  the  fraud  ppssible,  he  will 
not  be  allowed  his  costs  :  Johnston  v.  Benton,  9  Eq.  181  ;  Tayler  v.  O.  I. 
P.  By.  Co.,  4  D.  &  J.  559  ;  Cottam  v.  E.  C.  By.  Co.,  4  J.  &  H.  243 ;  and 
it  was  held  that  in  such  a  case  he  had  no  claim  for  the  amount  of  his  costs 
against  the  bank  whose  manager  had  committed  the  forgery  :  Be  United 
Service  Co.,  6  Ch.  212. 

Trustees  are  bound  to  see  to  the  genuineness  of  an  authority  to  receive 
money  from  them ;  accordingly  where  trustees  of  a  will  paid  moneys  on 
the  faith  of  forged  certificates,  they  were  ordered  to  repay  so  much  of  the 
trust  funds  as  should  not  be  recovered  from  their  co-Defts  ;  and  the  person 
who  knowingly  furnished  the  false  certificates  was  made  hable  in  Uke 
manner :  Eaves  v.  Hiekson,  31  Beav.  136,  Eorm  3,  sup.  p.  2241. 

On  the  same  principle,  where  stock  or  shares  are  purported  to  be  trans- 
ferred by  means  of  a  forgery,  the  company  or  the  bank  are  hahle,  as  between 
themselves  and  the  true  owner,  to  replace  the  stock  and  the  dividends 
(if  any)  wrongly  paid :  Johnston  v.  Benton,  9  Eq.  181  ;  Sloman  v.  Bk.  of 
England,  14  Sim.  475  ;  Davis  v.  Bk.  of  England,  2  Bing.  393  ;  Ashby.  v. 
Blackwell,  Amb.  503  ;  2  Eden,  299  (Hildyard  v.  South  Sea  Co.,  2  P.  Wms. 
76,  not  being  followed) ;  at  the  suit  of  the  persons  beneficially  entitled, 
notwithstanding  a  statutory  provision  exempting  the  co.  from  obligation 
to  notice  equities  :  Taylor  v.  Midland  By.  Co.,  28  Beav.  287  ;  8  H.  L.  C.  751. 

And  so  where  one  of  two  exors  forged  transfers  of  stock  standing  in  their 
joint  names  under  the  Companies  Clauses  Act,  1845  (8  &  9  V.  c.  16),  s.  18, 
the  other  suing  alone  was  entitled  to  have  the  stock  replaced :  Barton  v. 
North  Staffordshire  By.  Co.,  38  Ch.  D.  458 ;  and  see  S.  C,  38  Ch.  D.  144, 
C.  A. ;  Barton  v.  London  and  North  Western  By.  Co.,  24  Q.  B.  D.  77,  C.  A. ; 
and  her  omission  to  answer  a  letter  from  the  co.  notifying  the  transfer  in  the 
usual  way  was  no  estoppel :  S.  0. 

In  such  a  case  the  co.  is  entitled  to  be  indemnified  by  the  person  procuring 
the  registration  of  the  stock  although  he  acted  innocently  and  without 
negligence :  Lord  Mayor,  d:c.  of  Sheffield  v.  Barclay,  [1905]  A.  C.  392,  and 
see  also  Moel  Tryvan  Ship  Co.  v.  Kruger  tfc  Co..  [1907]  A.  C.  272  ;  Starkey 
V.  Bank  of  England,  [1903]  A.  C.  114  ;  A.-O.  v.  Odell,  [1906]  2  Ch.  47. 

And  in  an  action  to  recover  from  the  co.  stock  transferred  on  a  forged 
authority,  a  party  brought  in  under  a  third-party  notice  is  not  entitled  to 
dehver  a  defence  :  Barton  v.  London  and  North  Western  By.  Co.,  38  Ch.  D. 
144,  C.  A. ;  followed  in  Bryne  v.  Brown,  37  W.  R.  592. 

Where  a  cO.  have  issued  share  certificates  to  an  innocent  transferee  under 
a  forged  or  fictitious  transfer  they  are  estopped  from  denying  his  title,  and 
consequently  are  liable  to  a  purchaser  from  him  on  the  shares  being  claimed 
by  the  true  owner :  Be  Bahia,  <fcc.  Co.,  L  B.  3  Q.  B.  584  ;  Simm  v.  Anglo- 
American  Telegraph  Co.,  5  Q.  B.  D.  188,  C.  A.  ;  Tomkiruion  v.  Balkis  Co., 
[1891]  2  Q.  B.  614,  C.  A.  ;  Be  Ottos  Kopje  Mines,  [1893]  1  Ch.  618 ; 
Bloomenthal  y.  Ford,  [1897]  A.  C.  156,  H.  L.  ;  or  to  the  transferee  himself 
if,  relying  on  the  certificate,  he  loses  his  remedy  against  his  broker  or  trans- 
feror :  Dixon  v.  Kennaway,  [1900]  1  Ch.  833  ;  but  it  is  only  the  transferee 
or  person  to  whom  the  certificate  is  issued  who  is  entitled  to  the  benefit 
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of  the  estoppel,  and  it  is  not  available  in  favour  of  the  transfercjf  or  other 
person  interested  in  the  shares  by  a  prior  title  :  Simm  v.  Anglo-American 
Telegraph  Co.,  sup, ;  and  if  the  transferee,  having  sold  the  shares  on  the 
faith  of  the  certificate,  has  had  to  buy  shares  on  the  market  in  order  to 
deliver  to  the  purchasers,  the  measure  of  damage  as  against  the  eo.  is  the 
sum  which  he  has  thus  had  to  pay  :   Tomhinson  v.  Balkis  Co.,  sup. 

Where  the  co.  is  unable  to  register  the  purchaser,  the  action  is  not  on  the 
estoppel,  but  on  the  refusal  or  omission  to  register,  and  the  measure  (jf 
damages  is  the  value  of  the  shares  at  that  time  :  Ee  Ottos  Kopje  Mines,  sup. 

The  estoppel  will  not  extend  to  a  director  who  is  present  at  a  meeting 
at  which  the  certificate  is  passed  (the  duty  of  checking  certificates  being 
properly  left  to  the  secretary) :  Dixon  v.  Kennaway,  [1900]  1  Ch.  833. 

A  "  certification,"  which  is  a  mere  representation  of  apparent  regularity, 
does  not  create  an  estoppel :  Bishop  v.  Balkis  Co.,  25  Q.  B.  D.  512,  C.  A.  ; 
but  see  Re  Concessions  Trust,  McKay's  case,  [1896]  2  Ch.  757. 

Where  a  bank  was  instructed  to  accept  drafts  on  being  handed  a  clean  Bank, 
bill  of  lading  it  was  held  that  the  bank  was  only  bound  to  see  that  the  bill 
of  lading  was  regular  in  form,  and  not  that  it  was  genuine  :    Ulster  Bh.  v. 
Synott,  I.  R.  5  Eq.  595. 

And  a  person  who  knows  that  a  bank  is  relying  upon  his  forged  signature 
to  a  bill  cannot  lie  by  until  he  sees  that  the  position  of  the  bank  is  altered 
for  the  worse,  but  mere  silence  for  a  fortnight  from  the  time  when  he  knew 
of  the  forgery  was  not  an  estoppel :  McKcnzie  v.  British  Linen  Co.,  6  App. 
Ca.  Sc.  82  ;  nor  silence  at  the  request  of  the  accredited  agent  of  the  banli, 
and  in  the  belief  that  compliance  with  the  request  was  to  the  interest  of  the 
bank  :   Ogilvie  v.  West  Australian  Mortgage  Corp.,  [1896]  A.  C.  257,  P.  C. 

But  where  a  bank  in  good  faith  represented  to  the  drawee  of  a  bill  of 
exchange  drawn  against  cargo,  that  it  held  a  bill  of  lading  for  the  cargo,  and 
thereupon  the  drawee  accepted  the  bill  of  exchange,  and  subsequently  the 
bill  of  lading  proved  to  be  forged,  the  acceptor  was  hold  to  have  no  claim 
against  the  bank  :  Leather  v.  Simpson,  11  Eq.  398. 

Where  a  mortgagee  was  induced  by  the  mortgagor  to  release  his  mortgage  Mortgagee. 
in  consideration  of  securities  which  proved  to  be  forged,  it  was  held  that  liis 
title  as  mortgagee  was  not  displaced  :  Eyre  v.  Burmesler,  10  H.  L.  C.  90  ; 
S.  C,  4  D.  J.  &  kS.  435. 

The  equity  which  arises  from  a  fraud  is  personal,  and  therefore  a  mort- 
gagee by  deposit  of  fictitious  title  deeds  will  not,  by  reason  of  the  acquisition 
of  the  property  by  the  fraudulent  depositor,  have  a  title  as  against  a  sub- 
sequent bona  -fide  mortgagee  by  deposit  of  the  genuine  deeds :  Keale  v. 
Phillips,  18  Ch.  D.  560. 

Where  a  deed  is  executed  with  the  subject  of  conveyance  or  the  name  Instrument 
of  a  party  to  it  in  blank,  the  deed  is  void:  Taylor Y.  O.  I.  P.  By.  Co.,  executed  with 
4  D.  &  J.  559  ;   Swan  v.  North  British  Australasian  Co.,  2  H.  &  C.  175  ;  •'l*"'^- 
S.  C,  7  H-  &  N.  003  ;   Exp.  Swan,  7  C.  B.  N.  S.   400 ;  Hibblewhite  v. 
M' Marine,  6  M.  &  W.  200  ;  Societe  Gencrale  de  Paris  v.  Walker,  II  App.  Ca. 
20  ;   Pigofs  case,  11  Co.  Rep.  28  b.  ;    and  see  Bishop  oj  Crediton  v.  Bishop 
of  Exeter,  [1905]  2  Ch.  455 ;   and  if  the  blanks  are  fraudulently  filled  up, 
such  fining  up  amounts  to  forgery  of  the  whole  instrument,  and  is  indictable 
under  the  Forgery  Act,  1861  (24  &  25  V.  c.  98),  s.  20  ;   and  see  Dawson's 
case,  Teague's  case,  2  East,  P.  C.  980,  981. 

And  the  filling  up  of  the  blank  by  the  party  in  his  own  name  is  a  mere 
nuUity  :  France  v.  Clark,  26  Ch.  D.  257,  C.  A. 

But  if  the  grantor  fill  up,  or  assent  to,  recognize,  or  act  upon  the  filling  up 
of,  the  blanks,  there  may  be  evidence  of  redeMvery  upon  which  the  deed  will 
be  held  good ;  Hudson  v.  Revett,  5  Bing.  368  ;  and  see  Union  Credit  Ban  k  v. 
■Mersey  Harbour  Board,  [1899]  2  Q.  B.  205  (where  the  instrument  was  a 
delivery  order). 

Where  Bank  of  England  notes  were  altered  by  erasing  the  numbers  on 
them,  and  substituting  others,  they  were  vitiated,  and  the  Pit  who  took  them 
so  altered  could  not  recover  on  them  against  the  bank  :  Suffolk  v.  Bank  of 
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England,  9  Q.  B.  D.  555,  C.  A.     But  an  immaterial  alteration  does  not  avoid 
an  instrument :  Be  Howgate  and  Osborn,  [1902]  1  Ch.  451. 

Where  blank  transfers  of  shares  in  a  co.,  whose  articles  of  association 
required  transfers  to  be  made  by  instrument  in  writing,  were  deposited, 
together  with  the  certificates,  as  security  for  a  debt,  and  were  subsequently 
filled  up  by  the  lender,  it  was  held  that  he  had  an  implied  power  to  do  so, 
and  the  transfers,  though  not  deeds,  were  good  as  instruments  in  writing : 
Exp.  Sargent,  17  Eq.  273. 

But  until  registration  the  lender  has  not  acq  uired  a  legal  right  to  the  shares 
and  a  prior  equitable  title  must  prevail :   Ireland  v.  Hart,  [1902]  1  Ch.  522. 
Reg;stered  When  a  deed  registered  in  Middlesex  was  set  aside  as  fraudulent,  a  Judge 

instrument.  of  the  High  Court  had  no  jurisdiction  (such  as  the  M.  R.  might  have)  to 
order  the  registration  to  be  vacated,  but  could  only  declare  that  it  ought 
to  be  vacated  :  Oihbs  v.  Sidney,  49  L.  T.  1,32  ;  hut  now,  under  the  Land 
Eegistry  (Middlesex)  Deeds  Act,  1891  (54  &  55  V.  c.  64),  s.  1,  and  the  Land 
Transfer  Acts,  1875  (38  &  39  V.  c.  87),  s.  95,  and  1897  (60  &  61  V.  c.  65), 
s.  7,  sub-s.  2,  the  Court,  having  decided  as  to  the  title  to  land,  can  order 
any  consequential  rectification  of  the  register  to  be  made  :  Stephenson  v. 
Yorhe,  [1900]  1  Ch.  505. 

Execution  of  a  deed  of  arrangement  after  registration  did  not  amount  to 
an  alteration  so  as  to  avoid  or  vitiate  the  deed,  the  provisions  of  the  Deeds 
of  Arrangement  Act,  1887  (50  &  51 V.  c.  57),  being  sufficiently  complied  wth 
by  registration  of  the  deed  as  then  existing :  Re  Batten,  Exp.  Milne,  22 
Q.  B.  D.  685,  C.  A. 


(ril.)   INSTEUMENTS  PROCURED   BY  FRAUD   OR  MISREPRESENTATION. 

1.  Deed  executed  under  False  Representation  as  to  its  Contents 
set  aside. 

[Pit  S.  mortgaged  her  interest  under  a  will  under  a  false  representation 
by  her  solr  that  she  was  merely  signing  a  document  on  behalf  of  her  sister 
who  was  abroad,  and  that  she  would  not  be  liable  personally.] 

"  Declare  that  tlie  indenture  dated  &c.  in  the  pleadings  mentioned 
is  void  ;  And  order  that  the  same  be  delivered  up  to  be  cancelled  ; 
And  it  is  ordered  that  the  Defts  A.  &c.  do  pay  to  the  Pits  S.  and  H. 
within  &c.  their  costs  of  this  action,  to  be  taxed,  and  a  sum  of  £ — 
admitted  by  them  to  be  in  their  hands  on  account  of  rents  received 
by  them  as  in  the  pleadings  mentioned  ;  And  the  Pits  are  to  be  at 
liberty  to  apply  at  Chambers  as  to  the  memorial  of  the  said  indenture 
now  on  the  register  of  the  East  Eiding  of  the  County  of  York." — 
Lee  V.  Angus,  V.-C.  S.,  20  Nov.  1866,  B.  2438 ;  15  W.  E.  119 ;  7 
Ch.  79,  n.  •  affirmed  1868,  W.  N.  84. 

2.  Deed  declared  Fraudulent — Cancellation — Injunction. 

Declare  that  the  deed  dated  &c.,  in  the  statement  of  claim 
mentioned,  is  fraudulent  and  void,  and  ought  to  be  set  aside,  and  the 
registration  thereof  in  the  Middlesex  Eegistry  vacated  ;  And  order 
that  the  Deft  do  deliver  up  to  the  Pit  the  said  deed  to  be  cancelled  ; 
And  it  is  ordered  that  the  Deft  be  restrained  from  parting  with, 
transferring  or  disposing  of  the  rent-charges  purported  to  be  granted 
by  the  said  deed,  or  in  anywise  acting  or  purporting  to  act  under  or 
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in  pursuance  of  the  said  deed  or  the  powers  therein  contained. — 
GihhsY.  Sydney,  North,  J.,  20  July,  1883,  A.  1249  ;  S.  C,  49  L.  T  132. 

Cancellation  will  not  be  ordered  unless  the  instrument  is  liable  to  bo  eom- 
pletely  avoided  :  Brooking  v.  Maudslay,  38  Ch.  D.  636. 

For  decree  declaring  that  the  execution  of  four  deeds  was  obtained  by 
the  fraudulent  contrivance  of  a  solr  in  the  pleadings  named,  and  that 
those  deeds  were  wholly  void  and  ought  to  be  dehvered  up  to  be  cancelled, 
and  directing  cancellation  accordingly,  and  declaring  the  Pit  entitled  to 
the  full  benefit  of  a  mortgage  security  and  to  the  possession  of  the  premises 
comprised  therein,  see  Ogilvie  v.  Jeaffreson,  V.-C.  S.,  26  July,  1860,  B.  1891 ; 
2  GifE.  353. 

And  for  decree  in  like  suit,  see  Vorley  v  Cooke,  V.-C.  S.,  13  Nov.  1S57, 
B.  144  ;   1  Giff.  236. 

Whether  in  Ogilvie  v.  Jeaffreson,  and  Vorley  v.  Gooke,  it  was  rightly  held 
that  the  deeds  were  void  at  law  has  been  questioned :  per  James,  L.  J.,  in 
Htmier  v.  Walters,  7  Cli.  75,  85. 

For  decree  declaring  a  transfer  of  a  non-existent  mortgage  void,  and 
declaring  that  the  Pit  ought  to  be  restored  to  his  rights  against  a  surety  who 
had  been  released  in  consideration  of  it,  see  Scholefield  v.  Templer,  V.-C.  ^^'., 
9  March,  1859,  P>.  1084  ;  Joh.  171,  varied  L.  C.  and  L.  JJ.,  25  June,  1859, 
B.  1918  ;  4  D.  &  J.  429. 

For  decree  declaring  a  mortgage  deed  void  as  against  a  surety  and  those 
claiming  under  him,  and  directing  a  reconveyance  accordinglv,  see  Spaight 
V.  Coione,  V.-C.  W.,  18  March,  1863,  B.  861 ;   1  H.  &  M.  359  " 


NOTES. 

Where  a  person  is  induced  by  fraud  or  imposition,  without  negligence  on  Fraud, 
his  part,  to  execute  a  deed  of  a  v/holly  different  description  from  any  which 
he  intended  to  execute,  such  a  deed  is  of  no  more  validity  than  an  actual 
forgery  :  Foster  v.  Mackinnon,  L.  E.  4  C.  P.  704  ;  Lee  v.  Angas,  15  W.  B. 
115;  Form  1,  sup.  ;  Vorley  v.  Cooke,  1  Giff.  230;  Thoroughgood's  case, 
2  Co.  Rep.  9  b  ;  Pigot's  case,  11  Co.  Rep.  27  b  ;  Bagot  v.  Chapman,  [1907] 
2  Ch.  222  ;  and  see  Snffell  v.  Bank  of  England,  9  Q.  B.  D.  555,  C.  A.  ;  though 
the  person  guilty  of  the  fraud  is  not  indictable  for  forgery  :  R.  v.  Collins, 
2  M.  &  Rob.  461 ;  E.  v.  Clmdwick,  2  M.  &  Rob.  465. 

Where  the  fraud  relates  to  important  provisions  in  the  deed,  but  is  not 
.such  as  to  deceive  the  parties  to  it  as  to  its  general  character,  the  deed  is 
voidable  as  against  the  persons  guiltv  or  having  notice  of  the  fraud  ;  Spaight 
V.  Cowm,  1  H.  &  M.  359. 

Where  a  grantor,  though  able  to  do  so,  has  not  made  himself  aware  of  the  Estoppel  by 
contents  of  his  deed  before  executing  it,  it  is  doubtful  if  he  is  not  estopped  at  negligence, 
law  by  his  negligence,  as  between  himself  and  persons  innocently  accepting 
an  estate  under  the  deed  :  per  Mellish,  L.  .J.,  in  Hunter  v.  Walters,  7  Ch.  75, 
87  ;  at  least,  if  his  negligence  is  the  proximate  cause  of  the  success  of  the 
fraud  :  Swan  v.  North  British  Australasian  Co.,  2  H.  &  C.  175  ;  but  he  is 
not  liable  if  he  did  not  owe  any  duty  to  the  plaintiff  and  the  proximate  cause 
of  the  plaintiff's  loss  was  the  fraudulent  action  of  the  party  who  obtained 
from  him  his  signature  to  the  instrument  and  not  his  supposed  negligence  : 
Carlisle  and  Cumberland  Banking  Co.  v.  Bragg,  [1911]  1  K.  B.  489,  C.  A. 

In  Kennedy  v.  Green,  3  My.  &  K.  699,  it  appears  to  have  been  held  that 
the  grantor  was  guilty  of  negligence,  and  therefore  that  the  deed  was  void- 
able only  and  not  void  ;  and  see  Ee  Mount  Morgan  Gold  Mine,  Exp.  West, 
56  L.  T."  622. 

A  person  cannot  rely  by  way  of  estoppel  on  a  statement  induced  by  his 
own  misrepresentation:  Porter  v,  Moore,  [1904]  2  Ch.  367. 

Where  a  person  knows  that  property  in  which  he  is  interested  is  being 
dealt  with,  and  signs  a  deed  relating  to  it,  on  being  told  "  that  it  is  a  mere 
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form,"  he  is  bound  by  the  deed,  as  against  innocent  persons,  both  at  law 
and  in  equity  :  Hunter  v.  Walle.ri,  7  Ch.  73  ;  and  so  if,  at  the  instance  of 
a  solr  in  whom  he  places  implicit  confidence,  he  executes  a  deed  knowing 
that  it  relates  to  his  propei'ty  although  not  knowing  the  true  effect  of  it : 
King  v.  Smith,  [1900]  2  Ch.  425  ;  Howatson  v.  Webb,  ri907]  1  Ch.  537  ; 
[1908]  I  Ch.  1. 

Where  a  deed  is  held  void  on  the  ground  of  fraud  or  imposition,  no  re- 
conveyance need  be  directed :  Ogilvie  v.  Jeaffreson,  2  Oiff.  .381 ,  sup.  p.  2245 ; 
el  V.  sup.  p.  22.38  ;  secus,  where  the  circumstances  are  such  ns  to  rendur  it 
voidable  only,  and  not  void :  Spaight  v.  Ooume,  1  H.  &  M.  359  ;  Kennedy  v. 
Green,  3  My.  &  K.  699. 

As  a  rule  a  Pit  seeking  to  have  his  deed  cancelled  on  these  grounds  is  not 
entitled  to  his  costs :  Ogilvie  v.  Jeaffreson,  2  Giff.  382  ;  Vorley  v.  Cooke,  1 
Giff.  237  ;  Spaight-  v.  Cowne,  1  H.  &"m.  359  ;  Kennedy  v.  Green,  3  My.  &  K. 
723. 

Where  a  policy  of  life  or  marine  insurance  is  efTeeted  on  the  basis  of  a 
declaration  which  is  untrue,  the  policy  is  absolutely  null  and  void :  Thotitson 
V.  Weems,  9  App.  Ca.  (Sc.)  671 ;  Blackburn,  Low  ib  Co.  v.  Vigors,  17  Q.  B.  D. 
553,  C.  A.  ;  or  where  a  warranty  {e.g.,  not  to  commit  suicide  during  the 
first  year)  which  was  a  condition  of  liability  was  broken :  Ellinger  v. 
Muival  Life  Inset.  Co.,  [1905]  1  K.  B.  31  ;  but  a  mere  misstatement  as  to 
the  residence  of  the  insured,  by  stating  his' temporary  place  of  abode  instead 
of  the  permanent  one,  did  not  avoid  the  policy :  Grogan  v.  London  and 
Manchester  Industrial  Co.,  53  L.  T.  761  ;  and  as  to  the  necessity  of  bona 
fides  in  effecting  policies  of  insurance,  see  Bunyon  on  Life  Assurance, 
pp.  40  et  seq. 

Where  a  misrepresentation  as  to  the  age  of  the  insured  was  made  inno- 
cently it  was  held  that  the  co.  were  not  entitled  to  avoid  the  policy  and 
forfeit  premiums  paid  :  Hemmings  v.  Sceptre  Life  Association,  Ltd..  [1905] 
1  Ch.  365  ;  and  that  by  accepting  premiums  after  discovery  of  the  mistake 
the  policy  was  affirmed  as  it  stood :  S.  C. 
v^.„.....„w  „.  The  incorporation  of  public  bodies  being  the  prerogative  of  the  Crown, 
incorporation,  the  Court  has  no  power  to  declare  the  certificate  of  incorporation  of  a 
building  society  void  on  the  ground  that  it  was  obtained  by  fraud  or 
irregularity  :  Ol-over  v.  Giles,  18  Ch.  D.  173. 


Certificate  of 


(IV.)    MISREPRESENTATION,   EXPRESS   OR  IMPLIED. 

1.  Money  advanced  on  the  Faith  of  a  Misrepresentation  refunded. 

[Deft  having  previously  granted  a  lease  which  was  still  outstanding, 
professed  himself,  in  answer  to  an  inquiry  on  behalf  of  the  Pit,  able  to  grant 
a  lease  of  the  same  property  to  a  person  to  whom  the  Pit  was  about  to 
advance  money  on  the  security  of  the  term  to  be  so  granted.] 

"  The  Pit  by  liis  counsel  undertaking,  if  required  so  to  do,  to 
assign  all  his  interest  in  the  two  several  leases  dated  respectively 
the.  —  of  —  in  the  pleadings  mentioned,  to  and  at  the  reasonable 
costs  of  the  Deft  C.  ;  Order  that  the  Deft  C.  do,  within  (one  month) 
after  service  of  this  judgment,  pay  to  the  Pit  S.  the  sum  of  £ — 
and  interest  thereon  at  the  rate  of  £ —  p.  c.  per  ann.,  from  the  — 
of  —  until  payment." — Deft  to  pay  Pit's  costs  of  action. — "  And 
thereupon  it  is  ordered  that  the  Pit  do  deliver  up  to  the  Deft  C.  the 
said  two  leases  dated  respectively  the  —  of  — ,  and  the  indenture  of 
mortgage  dated  the  —  of  —  in  the  pleadings  mentioned." — Slim 
V.  Cruwher,  V.-C.  S.,  24  Jan.  1860,  B.  141 ;  2  Giff.  37,  as  varied  on 
appeal  by  L.C.  and  L  JJ.,  10  March,  1860,  B.  527  ;  1  D.  F.  &  J.  518. 
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The  decision  in  Slim  v.  Crouoher,  sup.,  must,  since  Derry  v  Peek,  14  App. 
Ca.  337,  be  treated  as  overruled  :  seo  Low  v.  Bouverie,  [1891]  3  Ch.  82,  102, 
where,  however,  it  is  intimated  that  the  judgment  in  Slim  v.  Croucher  would 
have  been  right  if  the  statement  of  the  Deft  had  amounted  to  a  warranty 
that  the  lease,  when  granted,  would  be  valid ;  see  also  Re  Tillott,  Lee  v. 
Wilson,  [1892]  1  Ch.  86. 

NOTES. 
MISEBPRTSSENTATION   GENERALLY. 

Where  a  misrepresentation  is  made  and  acted  upon,  and  thereby  a  loss  Right  to 
accrues  to  the  person  acting  upon  it,  relief  may  be  obtained  both  at  law  relict, 
and  in  equity  :  Slim  v.  Crmiclier,  1  D.  F,  &  J.  518,  523  ;  Form  1,  sim.  ; 
Hill  v.  LfiHi;  11  Eq.  215;  Ramshire  v.  Bolton,  8  Eq.  294  {Whitmore  v. 
MackesoH,  IG  Beav.  126,  not  being  followed) ;  Burrowes  v.  Lock,  10  Vcs. 
470;  per  Lord  Eldon,  in  Swim,?  V.  Bickncll,6'Ves.  174, 182;  CoUy.  Wollaston, 
2  P.  Wms.  156  ;  Pasley  v.  Freeman,  3  T.  R.  51  ;  but  in  an  action  of  deceit 
Pit  must  prove  actual  fraud :  Derry  v.  Peek,  14  App.  Ca.  337.  And  a  person 
who  is  induced  by  the  fraudulent  misrepresentation  of  another  to  do  an 
act  which  he  believes  to  be  neither  illegal  nor  immoral,  but  which  is  in  fact 
criminal,  can  maintain  an  action  for  damages :  Burrows  v.  Rhodes  and 
Jameson,  [1899]  1  Q.  B.  816  ;  Lovett  v.  L.,  [1898]  1  Ch.  82. 

Where  a  voluntary  gift  is  obtained  by  an  innocent  misrepresentation  of  Innocent 
fact  by  the  donee,  the  donor  has  a  right  in  equity  to  recover  his  gift;  ReGlubh,  misrepre- 
[1900]  1  Ch.  354,  C.  A.  (not  following  Wilson  v..  Thombury,  10  Ch.  239,  249).  sentation. 

Rescission  of  a  contract  on  the  ground  of  misrepresentation  may  be 
obtained  without  showing  knowledge  by  the  Deft  of  its  untruth :  Redgrave 
V.  Ilurd,  20  Ch.  D.  1, 12,  C.  A. ;  Re  Met.  Coal  Consumers'  Assoc,  Karlerg's 
case,  [1892]  3  Ch.  1,  13,  C.  A.  ;  but  in  order  that  an  action  of  deceit  for 
damages  may  be  maintained  the  Pit  must  prove  actual  fraud :  Derry  v.  Peek, 
14  App.  Ca.  337  ;  Smith  v.  Chadwick,  9  App.  Ca.  187  j  Arhwright  v.  Newbold, 
17  Ch.  D.  301.  C.  A. ;  Angus  v.  Clifford,  [1891]  2  Ch.  449  ;  Joliffe  v.  Baker, 
11  Q.  B.  D.  255  ;  Whiitington  v.  Seale-Hayne,  1900,  W.  N.  31 ;  82  L.  T.  49. 

Misrepresentation  may  be  cither  express  (suggesiio  falsi),  or  implied  Suppressio 
{suppressio  veri) :  Pulsford  v.  Richards,  17  Beav.  87,  96  ;  as  in  cases  where  veri. 
an  erroneous  representation  has  been  allowed  to  remain  uncorrected : 
ReyndlY.  Sprye,  1  D.  M.  &  G.  660  ;  British  Equitable  Co.  v.  0.  W.  R.  Co., 
17  W.  R.  43,  61 ;  or  where  there  is  any  obUgation  not  to  be  silent  or  to 
make  a  full  disclosure  :  Fox  v.  Mackreth,  2  L.  C.  Eq.  7th  ed.  709  ;  Walker  v. 
Symonds,  3  Sw.  62  ;  London  Assurance  v.  Mansel,  11  Ch.  D.  363  ;  Story, 
Eq.  Jur.  §  207  et  seq.  ;  Willmoit  v.  Barber,  15  Ch.  D.  965  (defining  the  elements 
or  requisites  necessary  to  constitute  acquiescence  amounting  to  fraud, 
i.e.,  such  as  makes  it  fraudulent  for  a  man  to  set  up  his  legal  rights)  ; 
Kerr  on  Fraud,  p.  64  et  seq. 

In  order  that  a  misrepresentation  should  be  fraudulent,  so  as  to  make  Suggestio 
a  person  liable  for  damages,  it  must  be  made  dishonestly,  i.e.,  knowingly,  falsi, 
or  without  belief  in  its  truth,  or  recklessly  -ndthout  caring  whether  it  be 
true  or  false  :  Derry  v.  Peek,  14  App.  Ca.  337  ;  Qlasier  v.  Rolls,  42  Ch.  D. 
436,  C.  A.  ;  Arhwright  v.  Newbold,  17  Ch.  D.  301,  C.  A.  ;  Elkington  v. 
Hurler,  [1892]  2  Ch.  452  ;  and  with  the  intention  that  it  should  be  acted 
upon  :  Derry  v.  Peek,  sup.  ;  Edgingtwi  v.  Fitzmauricc,  29  Ch.  D.  459, 
C.  A. ;  or  with  reasonable  ground  for  supposing  that  it  would  be  acted 
upon  by  the  other  party :  Mills  v.  Fox,  37  Ch.  D.  153  ;  and  see  Jorden  v. 
Money,  5  H.  L.  C.  185  ;  Citizen^  Bk.  of  Louisiana  v.  First  Nat.  Bk.  of  New 
Orleans,  L.  R.  6  H.  L.  352,  360 ;  it  is  not  enough  that  the  statement  is 
untrue,  and  made  without  any  reasonable  ground  for  believing  it  to  be 
true  ;  and  however  untnie  a  statement  may  be,  yet  if  it  is  made  in  the 
honest  though  ill-founded  behef  that  it  is  true,  it  is  not  fraudulent :  Angus 
V.  Clifford,  sup.  ;  but  if  a  person  make  a  representation  against  his  own 
knowledge,  or  without  any  knowledge  at  all,  he  cannot  afterwards  be  heard 
to  say  that  he  knew  nothing  of  the  truth  or  falsehood  of  what  he  stated  : 
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Rawlins  v.  Wickham,  3  D.  &  J.  304,  S15  ;  Evans  v.  Edmonds,  13  C.  B.  N.  S. 
777,  786  ;  Reese  River  Mining  Co.  v.  Smith,  L.  E.  4  H.  L.  6-t ;  Hina  v. 
Campion,  7  Ch.  D.  344 ;  and  see  2  Sm.  L.  C.  66  ;  and  where  there  is  no 
contractual  relation  between  Pit  and  Deft  no  action  will  lie  for  damages 
in  respect  of  untrue  statements  made  negligently  but  not  fraudulently  : 
Le  Lievre  v.  Oould,  [1893]  1  Q.  B.  491,  C.  A. 

As  to  ths  liability  of  directors  in  respect  of  untrue  statements  in  the 
prospectus,  v.  inf.  p.  2261. 

The  misrepresentation  must  be  of  fact :  Beattie  v.  Ld.  Eiury,  L.  R.  7  H  L 
102,  130  ;  7  Ch.  777  ;  Bellairs  v.  Tucker,  13  Q.  B.  D.  562  ;  not  of  law  : 
Eaglesfleld  v.  M.  Londonderry,  4  Ch.  D.  693,  C.  A. ;  RasMall  v.  Ford, 
2  Eq.  750  ;  but  quwre  whether  a  man  who  wilfully  misrepresented  the  law 
would  be  allowed  in  equity  to  retain  any  benefit :  W.  London  Commercial 
Bank  v.  Kiison,  13  Q.  B.  D.  360,  C.  A.,  per  Bowen,  L.  J. 

— ^nor  of  mere  matter  of  opinion  :  Leyland  v.  Illin^worth,  2  D.  F.  &  J. 
S53  ;  Bellairs  v.  Tucker,  sup. ;  nor  of  the  private  intent  of  the  person 
making  it :  Jordan  v.  Money,  5  H.  L.  C.  185 ;  Chadwick  v.  Manning, 
[1896]  A.  C.  231,  P.  C.  ;  in  which  case  the  representation,  though  it  may 
amount  to  a  promise  or  contract  capable  of  being  enforced,  or  be  a  ground 
for  rescinding  a  transaction  (Re  Carew,  7  D.  M.  &  G.  43,  52),  does  not 
amount  to  a  misrepresentation  fraudulent  at  the  time  when  it  is  made : 
Bold  V.  Hutchinson,  5  D.  M.  &  G.  558  ;   and  see  Traill  v.  Baring,  4  D.  ,1. 

6  S.  318  ;  and,  if  it  merely  amounts  to  a  promise  to  repay  money,  is  not 
in  any  case  a  ground  for  equitable  relief  :  Ramahire  v.  Bolton,  8  Eq.  299  ; 
Slim  Y.  Croucher,  1  D.  P.  &  J.  524  ;  secus,  where  the  statement  of  intention 
is  coupled  with  a  material  statement  of  fact :  Smith  v.  Land  and  House 
Properly  Corp.,  28  Ch.  D.  7,  C.  A. 

But  misrepresentation  may  be  by  conduct,  e.g.,  where  a  co.,  not  having 
power  to  accept  bills,  by  putting  it  in  the  power  of  a  person  to  negotiate 
their  acceptance,  represent  to  a  bond  fide  holder  that  they  have  authority 
to  accept :  W.  London  Commercial  Bank  v.  Kitson,  13  Q.  B.  D.  360,  C.  A. ; 
and  there  is  an  implied  warranty  of  authority  when  a  broker  applies  to 
the  Bank  ( f  England  for  the  sale  of  Consols  beheving  himseK  to  be  instructed 
by  the  stockholder  :  Starkey  v.  Bank  of  England,[WOS]  A.  ClU:-,  Sheffield 
Corpn.  V.  Barclay,  [1905]  A.  C.  392  ;  and  a  misstatement  of  intention — 
e.g.,  showing  the  object  for  which  money  is  required — may  be  also  a  mis- 
statement of  fact :  Edginglon  v.  Fitzmaurice,  29  Ch.  D.  459,  C.  A. 

It  must  be  material :  Jennings  v.  Broughton,  5  D.  M.  &  G.  126  ;  Angus  v. 
Clifford,  [1891]  2  Ch.  449  ;  made  to,  or  intended  to  be  relied  on  by  the 
person  injured  :  Barry  v.  Croskey,  2  J.  &  H.  1  ;  Peek  v.  Qurney,  L.  R.  6 
H.  L.  377,  412  ;  Arhwright  v.  Newbold,  sup. ;  Edgington  v.  Fitzmaurice, 
sup. ;  Deny  v.  Peek,  sup.  ;  Mills  v.  Fox,  37  Ch.  D.  153  ;  Andrews  v. 
Mockford,  [  1896]  1  Q.  B.  372,  C.  A. ;  and  the  proximate  cause  or  a  material 
inducement  of  the  transaction  :  Re  Reese  River,  die.  Co.,  Smith's  case, 
2  Ch.  611 ;  NicoVs  case,  3  D.  &  J.  422  ;  Edgington  v.  Fitzmaurice,  sup. ; 
Smith  V.  Chadwick,  9  App.  Ca.  187  ;  Lagunas  Nitrate  Co.  v.  Lagunas 
Syndicate,  [1899]  2  Ch.  392,  C.  A. ;  Bell  v.  Marsh,  [1903]:  1  Ch.  528 ; 
but  not  necessarily  the  sole  inducement :  Re  London  and  Leeds  Bank, 
1887,  W.  N.  31  ;  New  Brunswick,  *c.  Co.  v.  Conybeare,  9  H.  L.  C.  711 ; 
and  therefore  the  person  injured  must  not  have  relied  on  his  own  investiga- 
tion of  its  truth  :   Attwood  v.  Small,  6  CI.  &  E.  232  ;   Clapham  v.  Shillito, 

7  Beav.  146,  149  ;  but  the  Court  will  not  readily  infer  such  reliance  when 
specific  representation  has  been  proved  :  Redgrave  v.  Hurd,  20  Ch.  D.  1, 
C.  A. ;  Smi'h  v.  Land  and  House  Property  Corp.,  28  Ch.  D.  7,  C.  A. ;  and 
the  mere  fact  that  he  might,  if  he  had  inquired,  or  used  the  means  of 
discovery  afforded  to  him,  have  discovered  the  untruth,  is  no  defence : 
Central  Ry.  Co.  of  Venezuela  v.  Kisch,  L.  R.  2  H.  L.  99,  120  ;  Redgrave  v. 
Hurd,  20  Ch.  D.  1,  C.  A. ;  Smith  v.  Land  and  House  Property  Corp.,  28 
Ch.  D.  7,  C.  A. ;  especially  as  between  partners,  who  are  entitled  to  rely 
on  good  fiith  inter  se  :  Betjemann  v.  B.,  [1895]  2  Ch.  474,  C.  A. 
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Before  the  Jud.  Acts  the  equity  of  the  person  injured  was,  at  his  option,  Mode  and 
to  have  the  misrepresentation  made  good  as  far  as  possible :  Slim  v.  Croucher,  * o""""  of  relief. 
1 1).  F.  &  J.  518  ;  or,  if  made  by  the  other  party  to  the  contract  or  dealing, 
to  have  the  transaction  set  aside  :  Rawlinfi  v.  Wickham,  3  D.  &  J.  304  ; 
Reyntll  v.  Sprye,  1  D.  M.  &  G.  660  ;  Pulsford  v.  Richards,  17  Beav.  95  ; 
and  see  Ld.  Clermont  v.  Tasbrugh,  1  J.  &  W.  1 12  ;  provided  that  the  parties 
could  be  remitted  to  their  former  position  :  NicoPs  case,  3  D.  &  J.  387,  431 ; 
and  see  Lindsay,  &c.  Co.  v.  liurd,  L.  R.  5  P.  C.  221,  240  ;  Lagunas  Nitrate 
Co.  v.  Lagunas  Syndicate,  [1899]  2  Ch.  392,  C.  A.  ;  Ilochefimcauld  v. 
Boustead,  [1897]  1  Ch.  196,  C.  A. 

At  common  law  a  contract  induced  by  fraud  was  voidable  at  the  opticm 
of  the  injured  party  if  the  other  party  could  be  remitted  to  his  former 
state :  Urquhart  v.  Macpherson,  3  App.  Cas.  831  ;  Clarke  v.  Dickson, 
E.  B.  &  E.  148  ;  or  third  parties  had  not  acquired  rights  under  it :  Oahes 
V.  Turquand,  L.  R.  2  H.  L.  325  ;  and  as  to  the  distinction  between  the  case 
of  a  contract  induced  by  fraud  and  that  of  mere  failure  of  consideration, 
see  Kennedy  v.  Panama,  Sc.  Co.,  L.  R.  2  Q.  B.  580,  687. 

By  analogy  to  the  rule  at  common  law  in  the  case  of  actions  for  deceit,  Death  of  per- 
indemnity  could  not  be  obtained  in  equity  after  the  death  of  a  person  in  son  making 
respect  of  misrepresentations  made  by  him  during  life,  unless  there  had  misrepre- 
been  a  breach  of  a  fiduciary  relation,  as  in  Walsham  v.  Stainton,  1  D.  J.  sentation. 
&  S.  678  ;  Ymmg  v.  Wallingford,  31  W.  R.  838  ;  52  L.  J.  Ch.  598  ;  48  L.  T. 
756  ;  and  see  Re  Duncan,  Terry  v.  Sweeting,  [1899]  1  Ch.  387  ;  or  unless 
the  misrepresentation  affected  rights  or  property  in  the  hands  of  his  repre- 
sentatives, as  in  Ingram  v.  Thorp,  7  Ha.  67  ;   and  by  the  same  analogy 
mere  non-disclosure  of  facts  was  held  insufficient  to  sustain  a  suit  for 
indemnity  unless  it  amounted  to  a  substantial  falsification :    Peek  v. 
Oumey,  L.  R.  6  H.  L.  ?77,  393,  403. 

On  the  same  principle,  where  indemnity  was  sought  in  equity  against  an  Action  against 
agent  who  had  not  received  profit  from  a  misrepresentation,  it  was  necessary  agent, 
to  establish  the  scientur  against  him  :  Henderson  v.  Lacon,  5  Eq.  249,  262. 

One  agent  is  not,  it  seems,  responsible  for  the  acts  of  another  agent, 
unless  he  makes  himself  a  principal  in  the  fraud :  Cargill  v.  Bower,  10  Ch. 
D.  502,  514. 

Where  the  misrepresentation  is  the  fraud  of  an  agent,  the  principal  Action  against 
cannot  retain  any  benefit  obtained  through  it :  Weste)-n  Bank  of  Scotland  principal. 
V.  Addie.  L.  R.  1  H.  L.  Sc.  145,  158,  167  ;  Kisch  v.  Central  Ry.  Co.  of 
Venezuela,  3  I).  J.  &  S.  122  ;  ;Sf.  C,  L.  R.  2  H.  L.  99  ;  New  Brunswick  Co. 
V.  Conybeare,  9  H.  L.  C.  711,  725,  749  ;  National  Exchange  Co.  v.  Drew, 
2  Macq.  103,  125 ;  Henderson  v.  Lacon,  5  Eq.  249,  261 ;  Re  Met.  Coal 
Consumers'  Assoc,  Karberg's  case,  [1892]  3  Ch.  1,  13;  and  see  Bartlett 
V,  Salmon,  6  D.  M.  &  G.  33  ;  and  on  the  question  whether  an  innocent 
principal  is  liable  for  tort  in  respect  of  misrepresentation  by  his  agent, 
see  Weir  v.  Bell,  3  Ex.  D.  238,  C.  A.  ;  S.  C,  3  Ex.  D.  32,  nom.  Weir  v. 
Barnett ;  Mullens  v.  Miller,  22  Ch.  D.  194 ;  Sioire  v.  Francis,  3  App.  Ca. 
106  ;  Mackay  v.  Comml.  Bk.  of  New  Brunswick,  L.  R.  5  P.  C.  394 ;  Western 
Bk.  of  Scotland  v.  Addie,  L.  R.  1  H.  L.  Sc.  145  ;  Barwick  v.  English  Joint 
Stock  Bank,  L.  R.  2  Ex.  259  ;  Udell  v.  Atherlon,  7  H.  &  N.  172  ;  Cwnfoot 
v.  Fowhe,  6  M.  &  W.  358  ;  British  Mutual  Banking  Co.  v.  Charnwood 
Forest  Ry.  Co.,  18  Q.  B.  I).  714,  C.  A. ;  Thome  v.  Heard,  [1894]  1  Ch.  599, 
C.  A.  ;  [1895]  A.  C.  496,  H.  L. ;  and  that  a  principal  (a  solicitor)  is  not 
liable  to  recompense  a  party  for  loss  sustained  through  the  fraudulent  act 
of  his  agent  (managing  clerk)  where  the  agent  was  not  acting  within  the 
scope  of  his  authority  :  see  Lloyd  v.  Orace  Smith  ds  Co.,  [1911]  2  K.  B. 
489,  C.  A. 

In  an  action  against  a  co.,  evidence  of  similar  frauds  committed  on  other  Action 
persons  by  the  same  agent  was  held  admissible  :  Blake  v.  Albion  Life  Ass.  against  a  co. 
Soc,  4  C.  P.  D.  94 ;  and  as  to  the  scope  of  the  authority  of  the  secretary  of 
a  CO.  to  make  representations  to  persons  proposing  to  take  shares,  or  to 
deal  with  the  co.,  see  Neiolands  v.  National  Employers''  Accident  Assoc, 
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54  L.  J.  Q.  B.  428  ;  53  L.  T.  242  ;  Barnett.  Hoarea  <fc  Co.  v.  South  London 
Tram.  Co.,  18  Q.  B.  D.  815,  C.  A. 

And  that  a  co.  may  be  liable  for  the  fraud  of  their  secretary  in  forging 
the  name  of  a  director  to  a  share  certificate;  where  he  is  held  out  by  the 
CO.  as  their  agent  to  warrant  the  possession  of  the  certificate,  see  Shaw  v. 
Port  Philip  Gold  Co.,  13  Q.  B.  D.  103  ;  but  see  George  Whitchurch  Ld.  v. 
Cavanagh,  [1902]  A.  C.  117  ;  and  Ruben  v.  Great  Fingall  Consolidated, 
[1906]  A.  C.  439,  and  also  Longman  v.  Bath  Electric  Tramways,  [19051 
1  Ch.  646. 

Money  obtained  by  fraud  cannot  be  followed  into  the  hands  of  a  person 
taking  it  bond  fide  in  satisfaction  of  a  debt :  Northern  Counties,  <i-c.  Ins.  Co. 
V.  Whipp,  26  Ch.  D.  482,  C.  A.  ;  but  where  the  payment  is  for  an  illegal 
purpose,  as  stifling  a  prosecution,  the  money  may  be  followed  by  a  person 
who  is  not  a  party  to  the  illegal  act :  Exp.  Wolverhampton  Banking  Co.,  U 
Q.  B.  D.  32. 

In  cases  of  rescission  the  complaint  should  be  put  forward  at  the  earliest 
period :  Central  By.  Co.  of  Venezuela  v.  Kisch,  L.  R.  2  H.  L.  99.  125  : 
Jennings  v.  Broughton,  5  D.  M.  &  G.  139  ;  after  discovery  of  the  fraud: 
Browne  v.  M'Cliniock,  L.  R.  6  H,  L.  456  ;  and  semble  (in  the  case  of  a 
company)  within  three  months :  Heymann  v.  European  Central  By.  Co., 
7  Eq.  154  ;  Ogilvie  v.  Currie,  37  L.  .7.  Ch.  541 ;  18  L.  T.  593  ;  16  W.  R.  769. 

In  cases  where  indemnity  is  sought,  the  analogy  of  the  Statutes  of  Limita- 
tions will  be  followed :  Peek  v.  Gurney,  L.  R.  6  H.  L.  384,  402. 

And  in  cases  of  concealed  fraud,  within  the  Real  Property  Limitation  Act, 
1833  (3  &  4  W.  IV.  c.  27),  s.  26,  the  Pit  must  show  that  he  has  been  deprived 
of  the  property  by  the  fraud,  and  that  it  could  not,  with  reasonable  diligence, 
have  been  di.scovered  more  than  the  statutory  period  before  action  brought : 
Lawrance  v.  Lord  Norreys,  15  App.  Ca.  210 ;  and,  semble,  the  fraud  must  be 
that  of  the  person  who  sets  up  the  statute  or  of  some  one  through  whom  he 
claims  :  Be  McCallum,  [19011  1  Ch.  143,  C.  A. ;  and  see  Thome  v.  Heard, 
sup. 

General  allegations  of  fraud  are  insufficient ;  and  where  they  are  made 
and  not  supported,  the  Court  may  dismiss  the  action  as  an  abuse  of  the  pro- 
cedure :  Lawrance  v.  Jjord  Norreys,  15  App.  Ca.  210  ;  or  direct  an  account 
to  be  taken  without  regard  to  them  :  Wallingford  v.  Mutual  Soc. ,  5  App.  Ca. 
685. 

And  costs  on  the  higher  scale  have  been  allowed  where  wholly  unfounded 
charges  of  fraud  have  been  made  :  Harrison  v.  Leutner,  24  Ch.  D.  594 ;  but 
see  Be  Terrell,  22  Ch.  D.  473,  C.  A. 

Judgment  may  be  given  against  a  bankrupt  for  a  debt  incurred  by  frauds 
but  not  to  be  enforced  until  after  his  discharge  :  Boss  v.  Gutteridge,  52  L.  J. 
Ch.  280  ;  48  L.  T.  117. 

Where  a  contract  is  rescinded,  interest  on  money  paid  under  it  is  given 
not  by  way  of  damages,  but  on  the  ground  that  the  parties  are  to  be 
restored  as  far  as  possible  to  their  original  position  :  Be  Met.  Coal  Assoc, 
Karberg's  case,  [1892]  3  Ch.  17,  C.  A. 


2.  Purchase  completed  through  Fraud  and  Misrepresentation  set 

aside. 

"  Declare  that  the  Pit  B.  was  induced  to  complete  Ms  purchase 
of  the  hereditaments  &c.,  in  the  pleadings  mentioned,  by  the  fraudu- 
lent misrepresentations  of  the  Defts  A.  and  W. ;  And  Declare  that  the 
several  agreements  entered  into  by  the  Pit  for  the  purchase  of  the  said 
hereditaments,  and  carried  into  effect  and  completed  by  him,  ought  to 
be  rescinded ;  And  order  that  the  same  be  (within  &c.)  delivered  up 
to  the  Pit  B.  to  be  cancelled  ;  And  it  is  ordered  that  the  Deft  A.  do 
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(witliin  &c.)  procure  tlie  deeds  of  covenant  which  were  executed 
by  the  Pit,  to  be  delivered  up  to  be  cancelled." — 1.  Account  of 
interest  on  the  purchase-money  paid  by  the  Pit  to  the  Deft  A.  after 
the  rate  of  £4  p.  c.  per  ann.  from  the  time  of  payment ;  2.  Account 
of  money  paid  by  the  Pit  in  respect  of  auction  duty  on  the  sale ; 
3.  Account  of  the  costs,  charges,  and  expenses,  paid  and  incurred 
by  the  Pit  in  consequence  of,  and  incident  to,  the  purchase  ;  4. 
Account  of  rents  and  profits  received  by  the  Pit ; — "  And  it  is 
ordered  that  what  shall  be  certified  to  be  due  on  account  No.  4 
be  deducted  from  the  said  sum  of  £ — ,  and  what  shall  be  certified  to 
be  due  on  accounts  Nos.  1,  2  and  3,  and  the  balance  certified  ;  And 
it  is  ordered  that  the  balance  which  shall  be  certified  to  be  due  to 
the  Pit  B.  be  (within  &c.)  paid  to  him  by  the  Deft  A.  ;  And  thereupon 
it  is  ordered  that  the  Pit  do  reconvey  to  the  Deft  A.  the  said  heredita- 
ments &c. — Defts  to  pay  Pit's  costs  of  action." — Liberty  to  apply. 
—See  Berry  v.  Armistead,  M.  E.,  22  April,  1836,  A.  955  ;  2  Kee.  229. 

For  like  decree,  with  an  inquiry  when  the  Pit  quitted  possession  of  the 
premises  in  question,  and  an  account  of  all  sums  paid,  laid  out,  or  expended 
by  the  Pit  upon  repairs,  and  of  all  costs,  charges,  and  expenses  to  which  the 
Pit  had  been  properly  put  in  consequence  of,  or  incident  to,  the  purchase 
and  conveyance,  see  Edwards  v.  M'Leay,  2  Sw.  287. 

For  like  decree,  declaring  that  a  conveyance  of  copyholds  as  freeholds  was 
inoperative,  and  directing,  upon  payment  by  the  Deft  of  the  balance  certified 
to  be  due  from  him,  the  Pits  to  deliver  to  the  Deft  possession  of  the  premises, 
and  the  deed  of  conveyance,  together  with  all  deeds,  &e.  delivered  by  him 
to  them,  and  directing  a  copy  of  the  decree  to  be  indorsed  upon  the  con- 
veyance, see  Hart  v.  Swaine,  Fry,  J.,  5  Nov.  1877,  A.  1954  ;  7  Ch.  D.  42. 

For  decree,  where  an  agreement  for  purchase  by  a  co.  had  been  rescinded 
on  the  ground  of  misrepresentation,  directing  an  account  of  the  moneys  paid 
on  account  of  the  purchase,  with  interest  from  the  respective  days  of  pay- 
ment until  one  month  after  the  date  of  the  certificate,  the  amount  when 
certified  to  be  paid  to  the  official  liquidator  of  the  co. ,  and  the  Deft  to  deliver 
up  to  the  official  liquidator  such  of  the  bonds  of  the  oo.,  numbered  &c.,  as 
were  in  his  custody  or  power,  and  to  concur  with  any  other  persons  in  the 
delivery  to  him  of  the  several  bonds  in-the  possession  or  power  of  a  bank, 
or  of  any  other  persons  ;  and  declaring  a  lien  in  favour  of  the  Pits  upon  a 
fund  in  Court  for  the  amount  to  be  certified,  and  payment  thereof  out  of 
the  fund  in  case  of  default  by  the  Deft,  see  Aberaman  Ironworks  v.  Wickens, 
L.  C,  25  Nov.  1868,  A.  2994  ;  4  Ch.  101. 

For  order  on  further  consideration  sotting  aside  a  purchase  of  shares, 
except  as  to  twenty  shares  which  had  been  re-sold,  it  appearing  that,  at  the 
date  of  the  commencement  of  the  suit,  the  Pit  had  in  his  possession  or  power 
all  the  shares  purchased  by  him  of  the  Deft  (except  the  twenty  shares  sold), 
subect  only  to  the  right  of  the  co.  to  insist  on  a  forfeiture,  see  Maturin  v. 
Trolinniok,  4  N.  R.  15. 

NOTES. 

SUGGESTIO   FALSI — VENDOR  AND   PURCHASEE. 

Agreements  for  sale  have  been  rescinded  on  the  ground  of  misrepresenta-  Before 
tion —  completion. 

—  of  the  acreage  of  the  property  :  Aheraman  Ironworks  v.  Wickens,  4  Ch. 
101; 

—  of  the  position  and  right  of  access  to  it :  Stanton  v.  Tattersall,  1  Sm. 
&  G.  529  ; 
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After 
completion. 


Reconvey- 
ance. 


—  01  the  ownership  of  it,  the  vendors  professing  to  )>e  only  agents,  and  in 
that  capacity  guaranteeing  performance  :  Wilson  v.  Short,  6  Ha.  366  ;  but 
see  Fellowes  v.  Ld.  Owydijr,  ^  Sim.  63  ;   1  Russ.  &  M.  83  ; 

—  by  concealment  of  the  existence  of  a  public  way :  Gibson  v.  D'Este, 
2  Y.  &  C.  C.  5'i2,  reversed  sub  now,.  Wilde  v.  Gibson,  1  H.  I;.  C.  605,  v.  inf. 

—  by  concealment  of  the  existence  of  a  covenant  restricting  the  user 
of  the  land :  HolUwell  v.  Seacombe,  [1906]  1  Ch.  426. 

—  of  the  merit.",  of  a  patented  invention,  aided  by  fraudulent  experiments : 
Lovell  V.  Hiclcs,  2  Y.  &  C.  Ex.  46  ; 

—  of  the  value  of  the  property,  on  the  part  of  a  purchaser  who  was  well 
acquainted  with  it,  while  the  vendor  had  never  seen  it  and  trusted  wholly  to 
the  purchaser  :  Haygarth  v.  Wearing,  12  Eq.  320 ; 

—  by  concealment  on  the  part  of  the  purchaser  of  the  faUing  into  posses- 
sion of  a  reversion  :   Turner  v.  Harvey,  Jac.  169  ; 

—  ly  stating,  contrary  to  the  fact,  that  the  property  was  let  to  a  most 
desirable  tenant :  Smith  v.  Land  and  House  Property  Corp.,  28  Ch.  D.  7, 
C.  A. 

An  agreement  for  sale  was  not  rescinded  when  an  underlease  was  repre- 
sented as  a  lease  :  Bartlelt  v.  Salmon,  6  D.  M.  &  G.  33  ;  though  in  such  a 
case  specific  performance  \vill  not  be  enforced :  sup.  p.  2163. 

It  was  held  that,  where  a  suit  was  instituted  to  set  aside  an  agreement  for 
sale  on  the  ground  of  personal  fraud  by  the  vendor,  it  was  not  enough  to 
show  suppressio  veri  on  the  part  of  the  vendor's  agent :    Wilde  v.  Gibson, 

1  H.  L.  C.  605,  reversing  Gibson  v.  D'Este,  2  Y.  &  C.  C.  542  ;  but  this 
decision  has  been  questioned  :  Sugd.  V,  &  P.  328  ;  and  see  Western  Bk.  of 
Scotland  v.  Addie,  L.  R.  1  H.  L.  Se.  145. 

Sales  have  been  set  aside  after  the  execution  of  the  conveyance  and  com- 
pletion of  the  purchase  on  the  ground  of  misrepresentation — 

— •  of  the  tenure  of  the  property  :  Hart  v.  Swaine,  7  Ch.  T).  42  ;  Nash  v. 
Wooderson,  52  L.  T.  49  ;  33  W.  R.  301  {q.  v.  as  to  measure  of  damages  in 
lieu  of  rescission) ; 

— ■  of  the  ownership  of  it,  the  real  vendor  professing  to  be  agent,  and  so 
gaining  undue  credence  for  his  opinion  of  it :    Maturin  v.  Tredinnick, 

2  N.  R.  514  ;  S.  C.,  4  N.  R.  15  ;  10 1..  T.  331 ;  12  W.  R.  740 ;  or  professing 
to  have  no  interest  in  it  with  the  same  object :  Lindsay  Petroleum  Cn.  v. 
Hurd,  L.  R.  5  P.  C.  221 ; 

—  of  the  uncertainty  and  difficulty  of  establishing  a  title  to  it  in  the  case 
of  rights  under  a  will :  ReyneU  v.  Sprye,  1  D.  M.  &  G.  660  :  8  Ha.  222  ; 

—  of  the  vendor's  ability  to  remove  defects  in  the  title,  by  means  of 
which  the  engrossment  of  the  conveyance  was  obtained  from  the  purchaser's 
solr,  and  its  execution  by  him  fraudulently  procured  in  his  solr's  absence  : 
Berry  v.  Armistead,  2  Kee.  221,  Form  2,  sup.  p.  2250  ; 

—  by  concealment  of  defect  in  title  :  Edwards  v.  M'Leay,  Cooper,  C.  C. 
308  :  2  Sw.  287  ;  Oarlish  v.  Salt,  [1906]  1  Ch.  335. 

Where  the  defects  are  patent,  there  can  be  no  relief  in  respect  of  sup- 
pressio veri :  Bowles  v.  Bound,  5  Ves.  588  ;  and  as  to  the  apphcation  of  the 
maxim  caveat  emptor,  where  the  purchaser  or  his  agents  had  means  of 
knowledge,  and  in  fact  relied  on  those  means,  see  Attwood  v.  Small,  6  CI.  & 
F.  232  (explained  by  Jessel,  M.  R.,  in  Redgrave  v.  Hurd,  20  Ch.  D.  1,  C.  A.) ; 
and  as  to  the  difference  between  a  defence  to  an  action  for  specific  per- 
formance and  an  action  to  rescind  an  executed  conveyance  or  contract, 
see  per  Ld.  Cottenham  in  Vigers  v.  Pike^  8  CI.  &  F.  645  ;  Day  v,  Newman, 
2  Cox,  77  ;  and  that  executed  contract  will  not  be  rescinded  unless  fraud 
be  proved :  Seddon  v.  N.  E.  Salt  Co.,  [1905]  1  Ch.  326. 

Sales  induced  by  misrepresentation  being  voidable,  not  void  {v.  sup. 
p.  2249),  a  reconveyance  should  be  directed  in  all  cases  where  the  convey- 
ance has  been  executed :  Berry  v.  Armistead,  2  Keen,  221 ,  Edwards  v. 
McLean,  2  Sw.  287  ;  et  v.  sup.  p.  2238  ;  except  in  cases  where  such  con- 
veyance was  ineffectual  to  pass  any  legal  estate  :  Hari  v.  Swaine,  7  Ch.  D. 
42. 
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As  to  setting  aside  a  partnership  induced  by  misrepresentation,  v.  svp.  Partnership. 
Chap.  XLIX.,  p.  2096. 

When  a  lease  obtained  by  an  infant  on  his  representation  that  he  was  of  Liability  of 
full  age  is  set  aside,  the  lessor  cannot  recover  damages  for  use  and  occapa-  infant, 
tion  :  Lempriere  v.  Lange,  12  Ch.  D.  675  ;  and  for  cases  as  to  the  liability  cf 
an  infant  who  is  guilty  of  fraud,  v.  sup.  Vol.  II.  p.  945. 

Auctioneers  having  been  rightly  joined  as  Defts  to  an  action  to  sot  aside  Auctioneers, 
a  sale  on  ground  of  fraud,  cannot  claim  to  be  dismissed  from  the  action 
merely  upon  payment  oE  the  deposit  into  Court  with  costs  to  date  of 
payment :  Healleij  v.  Newton,  19  Ch.  D.  326,  C.  A. 

Valuers  employed  to  value  a  property,  and  recklessly  misstating  the  value.  Valuers, 
were  held  liable  for  the  loss  sustained  by  reason  of  the  insufficiency  of  value  : 
Cann  v.  Wilson,  39  Ch.  D.  39  ;   but  see  Le  Lieve  v.  OmM,  [1893]  1  Q.  B. 
491,  C.  A. 

3.  Concealment  by  Purchaser  in  Fiduciary  Relation — Purchase  set 
aside — Accounts — Payment — Reconveyance — Deeds. 

"  Declare  that  in  the  circumstances  established  in  evidence  in 
this  action,  and  in  particular  having  regard  to  the  youth  and  the 
embarrassments  of  T.,  the  intestate  &c.,  and  the  duty  which  the 
Deft  W.  the  younger  had  undertaken  of  advising  him  with  reference 
to  the  arrangement  of  the  claims  of  his  creditors,  it  was  not  com- 
petent to  the  said  Deft  to  become  the  purchaser  of  the  intestate's 
moiety  of  the  estate  at  —  in  the  pleadings  mentioned,  and  of  the 
minerals  under  the  same,  without  communicating  to  the  intestate 
all  the  information  which  the  said  Deft  had  acquired  with  reference 
to  the  value  of  the  property,  and  in  particular  without  communicat- 
ing to  the  intestate  the  estimate  obtained  by  the  said  Deft  from  C. 
in  the  pleadings  mentioned  ;  And  Declare  that  the  agreement  dated 
the  5th  October,  1859,  in  the  pleadings  mentioned,  ought  to  be  set 
aside ;  and  that  the  conveyances  made  in  pursuance  thereof  ought 
to  stand  only  as  a  security  for  the  moneys  paid  by  the  said  Deft, 
with  interest  on  the  mortgages  paid  off,  and  upon  the  sums  advanced 
by  him  upon  the  security  of  the  written  agreements  between  the 
intestate  and  the  Defts,  dated  &c.,  in  the  pleadings  respectively 
mentioned,  according  to  the  several  rates  borne  by  such  mortgages 
and  agreements  respectively,  and  as  to  the  remainder  of  the  said 
moneys,  with  interest  at  the  rate  of  4  p.  c.  per  ann.  from  the  respective 
times  of  payment ;  And  order  and  adjudge  the  same  accordingly." 
And  it  is  ordered  that  the  following  &c.  :  1.  Account  of  all  sums 
paid  by  the  Deft  W.  the  younger  on  account  of  the  purchase-money 
payable  under  the  said  agreement  of  the  5th  October,  1859,  and  the 
conveyances  made  in  pursuance  thereof,  and  what  is  due  to  the 
said  Deft  in  respect  of  such,  payments,  with  interest  thereon  at  the 
rate  of  4  p.  c.  per  ann. ;  2.  Inquiry  what  mortgages  on  the  estate 
have  been  paid  off  by  the  said  Deft,  and  what  sums  were  paid  by 
him  to  the  intestate  under  the  agreements  dated  &c.,  respectively,  and 
what  is  due  to  him  in  respect  of  such  payments,  with  interest  thereon 
at  the  rate  which  the  said  mortgages  and  agreements  respectively 
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carried ;    3.   Account   of   rents  received   by  the   said   Deft,  with 
wilful  default — Amount  to  be  deducted  and  the  balance  to  be  certified 
— Pit  within  a  limited  time  to  pay  to  the  said  Deft  the  amount  certified 
to  be  due  ;  And  upon  payment  the  said  Deft  to  reconvey  and  deliver 
up  the  agreement  dated  the  5th  October,  1859,  and  the  convey- 
ances made  in  pursuance  thereof,  and  all  title-deeds  &c. — "  And  it 
is  ordered  that  the  bond  in  the  pleadings  mentioned  to  have  been 
given  by  the  Deft  W.  the  younger  to  the  intestate  for  the  unpaid 
instalments  of  the  purchase-money  under  the  said  agreement  bo 
delivered  up  to  the  said  Deft  for  the  purpose  of  enabling  the  delivery 
up  of  such  of  the  said  documents  as  are  now  deposited  with  the  — 
Bank  or  the  manager  thereof." — Pit  to  be  at  liberty,  after  such 
payment  to  the  said  Deft,  to  apply,  in  the  joint  names  of  himself 
and  the  said  Deft,  to  the  Bank  for  the  delivery  to  the  Pit  of  the 
deposited  documents. — And  the  Bank  to  be  at  liberty  to  deliver  up 
such  documents  to  the  Pit. — Dismiss  the  action  as  against  the  Deft 
W.  the  elder. — Deft  W.  the  younger  to  pay  Pit's  costs  of  action. — 
Liberty  to  apply.— See  Tate  v.  Williamson,  V.-C.  W.,  14  Feb.  1866, 
B.  513  ;   1  Eq.  528  ;  affd.  2  Ch.  55. 

Upon  the  setting  aside  of  a  sale  by  the  trustee  of  trust  property  to 
himself  and  the  reconveyance  of  the  property  to  the  beneficiaries,  it  is  not 
the  practice  of  the  Court  to  charge  the  trustee  with  interest  on  the  rents 
and  profits  received  by  him  since  the  date  of  the  sale :  see  Silkstone  and 
Haigh  Moor  Coal  Co.  v.  Edey,  [1000]  1  Ch.  167. 


4.  Purchase  by  person  in  fiduciary  relation  set  aside,  and  to 
stand  as  Security  only  for  Sums  Advanced — Accounts. 

Declare  that  in  the  circumstances  appearing  in  the  evidence,  and 
having  regard  to  the  fiduciary  relationship  existing  between  S.  and 
P.  in  the  pleadings  named,  the  purchase  by  the  said  S.  from  the 
said  P.  of  the  share  and  interest  of  the  said  P.  under  the  will  of  W. 
ought  to  be  set  aside,  and  that  the  assignment  thereof,  dated  &c., 
ought  to  stand  as  security  only  for  any  sum  actually  paid  by  the 
said  S.  to  the  said  P.,  or  to  the  Pit  as  his  executrix  in  respect  of  such 
purchase,  including  by  consent  of  the  Pit  the  sum  of  £320  paid  to 
her  by  E.,  a  son  of  the  said  S.  as  a  gift,  on  or  about  the  —  day  of  — , 
and  for  the  sum  of  £140  due  from  the  said  P.  to  the  said  S.  at  the 
time  of  such  assignment,  and  £65  paid  by  the  said  S.  to  A.  on  account 
of  the  said  P.,  together  with  interest  at  the  rate  of  4  p.  c.  per  ann. 
on  the  said  sums  of  £140  and  £55  from  the  date  of  the  said  assign- 
ment, and  on  such  other  sums  from  the  time  when  they  were  respec- 
tively paid ;  And  order  that  the  following  &c.  :  1.  An  account  of 
what  is  due  to  the  said  S.  on  the  security  of  such  assignment,  having 
regard  to  the  foregoing  declaration  ;  2.  An  account  of  all  sums 
received  by  the  said  S.,  or  by  the  Deft  L.  as  his  executor,  in  respect 
of  the  share  and  interest  of  the  said  P.  under  the  will  of  W.,  with 
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interest  on  such  sums  at  the  rate  of  4  p.  c.  per  ann.  from  the  time 
■when  such  sums  were  respectively  received. — Directions  for  payment 
and  reassignment  of  securities. — Plowright  v.  Lambert,  Chitty,  J., 
1  April,  1885,  B.  540 ;  S.  C,  52  L.  T.  646. 

NOTES. 
SUPPKESSIO   VEEI — FIDUOIABY   PUBCHASEES. 

Where  the  parties  to  any  contract  or  dealing  stand  in  any  relation  to  each 
other  in  which  confidence  is  necessarily  reposed  by  the  one  party  in  the 
other,  the  person  so  trusted  will  not  be  permitted  to  obtain  any  advantage 
from  it,  unless  he  has  put  himself  absolutely  at  arm's  length,  and  has  made 
full  disclosure  of  all  facts  within  his  knowledge  material  to  the  contract 
or  deahng  :  Tate  v.  Williamson,  2  Ch.  55,  61 ;  Murphy  v.  O'Shea,  2  J.  &  L. 
422, 425  ;  Lowther  v.  £.,  13  Ves.  95,  103  ;  Gibson  v.  Jeyes,  6  Ves.  266,  271  ; 
Fox  V.  Mackreih,  2  L.  C.  Eq.  7th  ed.  709  ;  Plowright  v.  Lambert,  52  L.  T. 
646  ;  Lewn,  572,  575. 

Thus  it  has  been  decided  that  an  agent  must  disclose  his  true  position  as  Instances, 
purchaser :  Dunne  v.  English,  18  Eq.  524 ;  Murphy  v.  O'Shea,  2  J.  &  L. 
422  ;  McPherson  v.  Watt,  3  App.  Ca.  254  ;  or  that  leases  had  been  appHed 
for  and  rents  duly  paid  :  Molony  v.  Kernan,  2  Dr.  &  War.  31  ;  a  managing 
partner  the  value  of  his  partner's  share :  Maddeford  v.  Austwick,  1  Sim. 
89  ;  2  My.  &  K.  279  ;  and  see  Law  v.  Law,  [1905]  1  Ch.  140  ;  a  trustee  his 
knowledge  of  the  value  of  the  property  :  Fox  v.  Mackreth,  sup.  ;  Williams 
V.  Scott,  [1900]  A.  C.  499,  P.  C.  ;  Dougan  v.  Macpherson,  [1902]  A.  C.  197  ; 
a  solr  the  nature  and  urgency  of  mortgagees'  demands :  Gibbs  v.  Daniel, 
4  Giff.  1  ;  so  also  a  relative,  called  in  to  advise  the  vendor  as  to  payment  of 
his  debts,  was  held  bound  to  disclose  a  valuation  he  had  obtained  :  Tate  v. 
Williamson,  2  Ch.  55  ;  1  Eq.  528  ;  Form  3,  sup.  p.  2253  ;  and  a  purchaser 
holding  documents  of  title,  the  nature  of  the  title :  Summers  v.  Griffiths, 
35  Beav.  27  ;  and  a  solr  who  takes  advantage  of  a  defect  in  a  security  of 
his  cUent  to  obtain  priority  by  registration  for  a  security  of  his  own  is 
guilty  of  fraud :  Battison  v.  Hobson,  [1896]  2  Ch.  403. 

But  a  solr  was  held  not  bound  to  disclose  mere  speculative  advantages  of 
which  his  chent  was  as  well  able  to  judge  as  himself :  Edwards  v.  Meyrick, 
2  Ha.  60  ;  and  see  Re  Haslam  and  Hier-Evans,  [1902]  1  Ch.  765. 

A  trustee  cannot  purchase  indirectly  in  the  name  of  another  person  :  Re  Acting  aa 
Postlethwaite,  P.  v.  Rickman,  59  L.  T.  58  (reversed  on  appeal  on  other  agent, 
grounds,  37  W.  R.  200  ;  60  L.  T.  514) ;  Delves  v.  Gray,  [1902]  2  Ch.  606  ; 
and  as  he  cannot  buy  on  his  own  account,  so  neither  can  he  as  agent  for 
another  person :  Mockerjee  v.  M.,  2  L.  R.  Ind.  App.  18  ;  and  the  partner 
of  a  trustee  cannot  purchase :  Exp.  Forder,  1881,  W.  N.  117  ;  Exp.  Bumell, 
7  Jur.  116  ;  Exp.  Moore,  51  L.  J.  Ch.  72  ;  45  L.  T.  558  ;  30  W.  R.  123  ; 
nor  can  an  official  of  a  friendly  society  selhng  as  mortgagee  under  its  power 
of  sale :  Hodson  v.  Deans,  [1903]  2  Ch.  647. 

The  cases  decided  are  to  be  regarded  as  illustrating,  not  hmiting,  the 
appKcation  of  the  rule,  for  the  Court  has  been  careful  not  to  fetter  its  juris- 
diction in  cases  of  fiduciary  relation  by  defining  the  precise  hmits  of  its 
exercise :  Tate  v.  Williamson,  2  Ch.  61. 

The  mere  fact  that  the  purchaser  had  been  agent  to  the  vendor's  brother 
was  held  insufficient  to  constitute  any  fiduciary  relation  between  vendor 
and  purchaser :  Haygarth  v.  Wearing,  12  Eq.  320,  and  the  rule  does  not 
apply  to  a  potential  trustee  who  never  actually  becomes  such :  Clark  v.  C, 
9  App.  Ca.  733  ;  or  to  a  trustee  who  has  long  since  retired  unless  there  are 
grounds  for  doubt  or  suspicion :  Re  Boles  and  British  Land  Co.,  [1902] 
1  Ch.  247  ;  or  to  a  trustee  selhng  to  a  co.  in  which  he  is  a  shareholder  : 
Farrar  v.  Farrars,  Ld.,  40  Ch.  D.  3  5,  C.  A. ;  or  as  between  tenants  in 
common  of  real  estate ;  Kennedy  v.  De  Trafford,  [1896]  1  Ch.  762,  C.  A, 
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[1897]  A.  C.  180,  H.  L.  ;  or  to  a  solr  who  had  formerly  acted  for  the  mort- 
gagee, but  was  not  so  acting  at  the  time  of  sale :   Nutt  v.  Easton,  [18991 

1  Ch.  873  ;  S.  C,  [1900]  1  Ch.  29,  C.  A. ;  and  the  du-ectors  of  a  company 
are  not  trustees  for  individual  shareholders :   Percival  v.  Wriaht   [19021 

2  Ch.  421.  -■ 
And  where  the  parties  are  in  other  respects  at  arm's  length,  it  is  not 

enough  for  the  vendor,  even  though  aged  and  infirm,  to  say  that  he  had  no 
professional  adviser,  in  order  to  bring  himself  within  the  application  of  the 
rule  :  Harrison  v.  Guest,  6  D.  M.  &  G.  424  ;  8  H.  L.  C.  481. 
Onus  of  proof.      Where  a  person,  standing  in  a  fiduciary  relation  to  a  vendor,  purchases 
from  him,  the  onus  is  upon  the  purchaser,  apart  from  any  question  as  to 
the  adequacy  or  inadequacy  of  the  consideration,  to  show  that  due  pro- 
tection was  afforded  to  the  vendor :  Harrison  v.  Guest,  6  D.  M.  &  G.  424, 
432 ;    and   accordingly,  if   a  solr,  acting  as  the  vendor's  solr,  in  hoc  re 
{Edwards  v.  Meyrick,  2  Ha.  68 ;  Gibson  v.  Jeyes,  6  Ves.  278),  purchases 
from  his  client,  he  must  prove  that  the  bargain  is,  speaking  generally,  as 
good  as  could  have  been  obtained  from  any  other  purchaser :   Pisani  v. 
A.  G.  for  Gibraltar,  L.  B.  5  P.  C.  516 ;  Savery  v.  King,  5  H.  L.  C.  655  ; 
Holman  v.  Loynes,  4  D.  M.  &  G.  270 ;  Spencer  v.  Topham,  22  Beav.  573  ; 
Gibson  v.  Jeyes,  6  Ves.  266,  278 ;   secus,  where  he  is  not  solr  in  Mc  re  : 
Montesquieu  v.  Sandys,  18  Ves.  302  ;  et  v.  inf.  p.  2274. 

Delay  in  impeaching  a  sale  after  notice  may  be  fatal  (although  the 
interest  is  reversionary,  and  has  fallen  into  possession  only  eight  months 
before  action) :  Nutt  v.  Easton,  [1900]  1  Ch.  29,  C.  A. 

Where  there  is  no  fiduciary  relation  between  the  parties,  mere  inadequacy 
of  consideration  is  not  a  ground  for  rescinding  a  sale :  Harrison  v.  Guest, 
6  D.  M.  &  G.  424  ;  8  H.  L.  C.  481 ;  but  inadequacy  of  consideration  in  cases 
where  the  vendor  had  no  proper  advice,  was  helpless,  or  not  allowed 
sufficient  time  to  act  with  caution,  has  been  held  sufBcient  to  show  that 
undue  advantage  has  been  taken  of  him,  and  thus  to  be  a  ground  for 
rescission :  Clark  v.  Malpas,  4  D.  P.  &  J.  401 ;  Evans  v.  LlewelUn,  1  Cox, 
333  ;  Middleton  v.  Brown,  47  L.  J.  Ch.  Ill ;  Bees  v.  De  Bemardy,  [1896] 
2  Ch.  437  ;  and  see  Fry  v.  Lane,  Whittet  v.  Bush,  40  Ch.  D.  312 ;  or  to 
throw  upon  the  purchaser  the  onus  of  proving  the  fairness  of  the  trans- 
action :  Baker  v.  Monk,  4  D.  J.  &  S.  388  ;  Frees  v.  Coke,  6  Ch.  645. 
Account  of  Cases  of  fraud  are  not  within  the  rule  of  Equity  hmiting  the  account  of 

rents  and         rents  and  profits,  against  persons  in  adverse  possession,  to  the  period  since 
profits.  the  commencement  of  the  action :  Hicks  v.  Sallitt,  3  D.  M.  &  G.  782,  813  ; 

Fulteney  v.  Warren,  6  Ves.  93  ;  and  see  Nanney  v.  Williams,  22  Beav.  452 ; 
Lewin,  1146,  1147. 

Where  a  purchase  by  a  sob  or  agent  is  set  aside,  it  has  been  held  that  an 
account  of  rents  and  profits,  on  the  footing  of  wiUul  default,  ought  to  be 
directed,  though  no  special  case  of  neglect  or  default  had  been  raised  on  the 
pleadings :  Adams  v.  Sworder,  2  D.  J.  &  S.  44,  61 ;  Flowright  v.  Lambert, 
52  L.  T.  646  ;  Tate  v.  Williamson,  2  Ch.  55  ;  1  Eq.  528  ;  Form  3,  sup. 
p.  2253. 


Delay. 


Inadequacy 
of  considera- 
tion. 


5.  Misrepresentation  in  Prospectus — Allotment  of  Shares  set  aside 
and  Deposit  to  be  refunded — Action  by  Shareholder  against  the 
Company  and  Directors. 

Declaeb  that  the  Pit  is  entitled  to  have  the  contract  entered  into 
by  liim  for  taking  tie  ten  shares  in  the  Defts,  the  E.  I.  Co.  in  the 
pleadings  mentioned,  set  aside  in  respect  of  the  misrepresentation 
contained  in  the  prospectus  of  the  said  co.  on  the  faith  of  which  he 
made  his  application  for  such  shares,  such  misrepresentation  having 
relation  to  the  amount  of  shares  alleged  to  have  been  subscribed 
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for,  and  also  (to)  the  statement  (therein  contained)  as  to  the  purchase 
of  the  two  several  properties  of  the  S.  and  L.  estates,  and  order  and 
adjudge  the  same  accordingly  ;  And  it  is  ordered  that  the  Defts,  the 
E.  I  Co.  and  W.  &c.  {directors),  do  pay  to  the  Pit  E.  the  deposit  of 
£ —  paid  by  him  on  the  said  shares ;  And  it  is  ordered  that  the  Defts 
the  E.  I.  Co.  and  W.  &c.,  do  remove  the  name  of  the  Pit  as  a  share- 
holder from  the  register  of  shareholders  of  the  said  co.  —  (Injunction 
against  proceedings  to  recover  calls). — ^Deft  to  pay  Pit's  costs  of  action. 
— Liberty-  to  apply. — Ross  v.  Estates  Investment  Co.,  V.-C.  W., 
20  Nov.  1866,  B.  2420  ;  3  Eq.  122,  as  varied  on  appeal,  L.  C,  22  July, 
1868,  B.  2350  ;  3  Ch.  682. 

For  decree  for  repayment  of  moneys  paid  in  respect  of  shares  taken  on 
the  faith  of  misstatements  in  a  prospectus,  and  for  an  injunction,  see  Kisch 
V.  Central  Ry.  Co.  of  Venezuela,  L. JJ.,  21  July,  1865,  A.  1663  ;  3  D.  J.  &  S. 
122;  affd.  L.  R.  2  H.  L.  99. 

6.  Misrepresentation  in  Prospectus — Damages. 

Order  that  the  Pits  A.  &c.  do  recover  against  the  Defts  S.  &c.  the 
amount  of  damages  which  shall  be  certified  under  the  inquiry  hereby 
directed  in  respect  of  deceit  and  misrepresentation  contained  in  the 
prospectus  in  the  pleadings  mentioned,  and  also  their  costs  of  this 
action  up  to  and  including  this  hearing,  to  be  taxed  by  the  Taxing 
Master ;  And  it  is  ordered  that  the  following  &c. :  1.  An  inquiry 
what  damages  such  last-named  Pits  have  sustained  by  reason  of 
such  deceit,  having  regard  to  the  price  paid  by  them  for  their  deben- 
ture stock,  and  the  value  of  that  stock  at  the  date  of  allotment. — 
Directions  for  taxation  and  payment  of  costs. — Arnison  v.  Smith, 
Kekewich,  J.,  8  Aug.  1888,  A.  2449  ;  affd.  on  appeal,  12  April,  1889, 
A.  628  ;  41  Ch.  D.  348,  C.  A. 

7.   Misrepresentation  and    Concealment  by  Promoters — Purchase 
set  aside  at  the  Suit  of  the  Company. 

"  Declare  that  the  contract  dated  &c.,  in  the  pleadings  mentioned 
is  not  binding  on  the  Pit  Co.  and  ought  to  be  rescinded  and  set 
aside,  and  delivered  up  to  be  cancelled,  and  order  and  adjudge  the 
same  accordingly ;  And  Declare  that  the  Defts  E.  &c.,  and  the 
estate  of  the  Defts  M.  &c.  {bankrupts),  and  the  estate  of  the  Deft  V. 
deceased,  are  jointly  and  severally  liable  to  repay  to  the  Pit  Co.  the 
sum  of  £83,250,  and  the  sum  of  £8807,  the  last-mentioned  sum 
being  the  amount  paid  by  the  Pit  Co.  to  C.  in  the  pleadings  named 
for  the  purchase  of  stocks  and  stores  in  the  island  of  S.  in  the  plead- 
ings mentioned,  and  that  the  said  several  Defts  are  also  jointly 
and  severally  liable  to  the  Pit  Co.  for  the  2675  shares  in  the  Pit 
Co.,  and  the  bonus  warrants  issued  therewith  to  J.  M.  on  the 
6th  day  of  October,  1871,  as  in  the  pleadings  mentioned ;  And 
order  that  the  Defts  E.  &c.,  do  within  ■ —  days  after  service  of 
this  judgment,  pay  to  the  Pit  Co.  the  said  sums  of  £83,250  and 
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£8807,  making  together  £92,057,  with  interest  at  the  rate  of  4  p.  c. 
per  ann.  on  £80,000,  part  of  the  said  sum  of  £83,250  from  the  2ad 
day  of  Nov.  1871  (date  of  first  payment),  and  on  the  sum  of  £3250, 
the  residue  of  the  said  sum  of  £83,250,  from  the  6th  Feb.  1872  (date 
of  subsequent  payment),  and  on  the  said  sum  of  £8807  from  the 
27th  Nov.  1871  (date  of  further  payment)."— Liheitj  to  Pit  Co.  to 
carry  in  a  proof  in  respect  of  the  said  sums,  with  such  interest  thereon 
as  aforesaid  against  the  estate  of  Defts  M.  &c. ; — "  And  it  is  ordered 
that  the  following  &c.  :  1.  An  inquiry  which  of  the  said  2675  shares 
and  the  bonus  warrants  issued  therewith  to  the  said  J.  M.  on  the 
6th  of  Oct.  1871,  as  in  the  pleadings  mentioned,  were  transferred 
to  and  are  still  standing  in  the  names  of  the  Defts  E.  &c.,  or  any 
one  or  more  of  them,  or  of  any  person  or  persons  in  trust  for  them, 
or  any  one  or  more  of  them.  2.  An  account  of  the  proceeds  of  the 
sale  of  such  of  the  said  2675  shares  and  bonus  warrants  as  have 
been  parted  or  dealt  with  by  the  Defts  E.  &c.,  or  by  any  one  or 
more  of  them,  and  of  the  dates  of  such  sales  respectively ;  And  it 
is  ordered  that  the  Defts  E.  &c.,  and  Deft  P.,  as  trustee  of  the  estate 
of  the  said  Defts  M.  &c.,  and  the  Deft  E.  V.,  as  executrix  of  the  will 
of  the  said  V.  deceased,  do  within  one  month  after  the  date  of  the 
Master's  certificate,  transfer  or  cause  to  be  transferred  to  the  Pit 
Co.,  or  as  they  shall  direct,  such  of  the  said  2675  shares  and  bonus 
warrants  issued  therewith  as  shall  have  been  transferred  to,  and 
have  since  remained,  and  are  now  standing  in,  the  names  of  the 
Defts  E.  &c.,  or  any  one  or  more  of  them,  or  of  any  person  or  persons 
in  trust  for  them,  or  any  one  or  more  of  them ;  And  it  is  ordered 
that  the  Defts  E.  &c.,  do  within  one  month  after  the  date  of  the  said 
certificate,  pay  to  the  Pit  Co.  what  shall  be  certified  to  be  the  amount 
of  the  proceeds  of  the  said  shares  parted  or  dealt  with  by  the  Defts 
E.  &c.,  or  any  one  or  more  of  them,  or  by  any  person  or  persons  in 
trust  for  them,  or  any  one  or  more  of  them,  together  with  interest 
on  such  proceeds  at  the  rate  of  4  p.  c.  per  ann.  from  the  respective 
dates  of  the  same  having  been  received." — Liberty  to  Pit  Co.  to 
carry  in  a  proof  for  the  amount  of  the  proceeds  of  such  shares,  with 
such  interest  thereon  as  aforesaid  against  the  estate  of  the  Defts 
M.  &c. — "  And  Declare  that  the  Pit  Co.  are  entitled  to  be  paid  the 
said  sums  of  £83,250  and  £8807  and  interest  thereon  as  aforesaid, 
together  with  the  amount  of  such  proceeds  of  the  sale  of  the  said 
shares,  with  such  interest  thereon  as  aforesaid,  out  of  the  estate  of 
the  said  V.  and  the  costs,  to  be  taxed  by  the  Taxing  Master,  of  and 
relating  to  the  inquiries  numbered  4,  5,  6,  7,  and  8  (administration 
accounts  and  inquiries),  hereby  directed  in  a  due  course  of  administra- 
tion ;  And  Declare  that  the  Defts  E.  &c.,  and  the  Deft  P.  out  of  the 
estate  of  the  Defts  M.  &c.,  and  the  Deft  E.  V.  out  of  the  estate  of  the 
said  V.  in  a  due  course  of  administration,  are  jointly  and  severally 
liable  to  pay  to  the  Pit  Co.  the  costs  of  this  action,  including  the  costs 
of  the  inquiries  Nos.  1,  2,  and  3,  hereby  directed,  and  the  costs  of 
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this  appeal,  and  as  to  the  Deft  E.,  iacluding  the  costs  of  the  cross 
action  of  &c.  to  be  taxed  &c. ;  And  it  is  ordered  that  the  Defts  E.  &c. 
do  pay  to  the  Pit  Co.  the  amount  of  such  costs  when  taxed." — 
Liberty  to  the  Pit  Co.  to  carry  in  a  proof  for  the  amount  of  such  costs , 
other  than  the  costs  of  the  said  cross  action  against  the  estate  of  the 
Defts  M.  &c. ; — "  3.  An  account  of  the  profits,  if  any,  made  by  the 
Pit  Co.  from  the  working  of  the  said  island  of  S.,  from  the  —  of  — , 
the  day  on  which  the  Pit  Co.  took  possession  thereof,  and  in  taking 
such  account  all  just  allowances  are  to  be  made  to  the  Pit  Co.  for 
the  expenses  of  and  relating  to  such  working  and  the  realization  of 
the  produce  thereof ;  And  it  is  ordered  that  the  Pit  Co.  do  upon 
receiving  payment  of  the  said  sums  of  £83,250  and  £8807,  with  such 
interest  thereon  respectively  as  aforesaid,  and  upon  receiving  payment 
of  the  amount  of  the  proceeds  of  the  sale  of  the  shares  parted  or 
dealt  with  as  aforesaid  and  interest  thereon,  and  of  the  aforesaid 
costs,  deliver  up  the  said  contract  dated  &c.,  and  the  lease  and 
possession  of  the  said  island  of  S.,  and  the  stores  and  stock  thereon, 
and  any  documents  relating  thereto  in  possession  of  the  said  Pit  Co., 
and  pay  (to  the  Defts)  the  amount  of  such  profits,  if  any." — Deft 
E.  v.,  the  executrix  of  the  said  V.,  by  her  counsel  not  admitting 
assets  of  the  said  V.,  usual  administration  accounts  of  his  personal 
and  real  estate. — -Adjourn  &c. — The  New  Sombrero  Phosphate  Co. 
V.  Erlanger,  G.  A.  26  Feb.  1877,  B.  661 ;  5  Ch.  D.  73  ;  afEd.  in  H.  L. 
3  App.  Ca.  1218. 

The  estate  of  the  deceased  V.  was  declared  liable  on  the  ground  that  he 
was  a  partner  with  the  other  members  of  the  syndicate  of  promoters. 

NOTES. 

The  principle  is,  that  those  who  issue  a  prospectus  holding  out  to  the  Rigi^t  to 
public  the  great  advantages  which  will  accrue  to  persons  who  will  take  relief 
shares  in  a  proposed  undertaking,  and  inviting  them  to  take  shares  on  the  against  Co. 
faith  of  the  representations  therein  contained,  are  bound  to  state  everything 
with  strict  and  scrupulous  accuracy,  and  not  only  to  abstain  from  stating  as 
fact  that  which  is  not  so,  but  to  omit  no  one  fact  within  their  knowledge 
the  existence  of  which  might  in  any  degree  affect  the  nature,  or  extent  or 
quality  of  the  privileges  and  advantages  which  the  prospectus  holds  out  as 
inducements  to  take  shares  :   New  Brunswick,  <Ssc.  v.  Muggeridge,  1  Dr.  & 
Sm.  363,  381 ;   per  Lord  Chelmsford,  in  Central  By.  Co.  of  Venezuela  v. 
Kisch,  L.  R.  2  H.  L.  99, 113  ;  Henderson  v.  Lacon,  5  Eq.  249,  262  ;  Scott  v. 
Snyder  Projectile  Co.,  66  L.  T.  279. 

Though  some  high  colouring  may  be  expected  and  allowed,  the  pubhc 
ought  to  have  the  same  opportunity  of  forming  a  judgment  as  the  persons 
issuing  the  prospectus  themselves  possess  :  Central  By.  Co.  of  Venezuela  v. 
Kisch,  L.  R.  2  H.  L.  99,  113  ;  S.  C,  3  D.  J.  &  S.  122, 135  ;  Scott  v.  Snyder, 
sup. 

The  misrepresentation  must  be  clearly  made  out :  Hallows  v.  Fernic. 
3  Ch.  467,  476  ;  Bdlairs  v.  Tucker,  13  Q.  B.  D.  562 ;  and  made  by  the 
directors  or  other  general  agents  of  the  co.,  or  by  a  special  agent  acting 
within  the  scope  of  his  authority,  whether  given  previously  or  subsequently 
by  adoption :  Lynde  v.  Anglo-Italian  Hemp  Spinning  Co.,  [1896]  1  Ch.  178  ; 
and  the  party  seeking  relief  must  show  that  he  was  materially  influenced 
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by  it :    Ue  London  and  Leeds  Bank,  1887,  W.  N.  31  ;  Edgington  v.  Fitz- 
maurice,  29  Ch.  D.  459,  C.  A. ;   Smith  v.  Ohadwich,  9  App.  Ca.  187,  and 
sup.  p.  2247  ;   Be  Met.  Coal  Assoc,  Karberg's  case,  [1892]  3  Ch.  1,  C.  A. 
A  mere  variation  in  the  language  of  the  memorandum  of  association  from 
that  of  the  prospectus  is  not  sufficient :  «ec««,  if  the  obligations  under  the 
two  documents  are  substantially  different :  Doiones  v.  Ship,  L.  R.  3  H.  L. 
343  ;   Stewart's  case,  1  Ch.  574 ;    Webster's  case,  2  Eq.  741 ;   and  even  if 
the  difference  is  sufficient  to  enable  an  allottee  to  rescind  his  contract,  ho 
will  not  be  able,  in  the  absence  of  direct  fraud,  to  make  the  directors 
personally  liable :  Ship  v.  Croskill,  10  Eq.  73  ;  Stewart  v.  Austin,  3  Eq.  299. 
On  the  question  what  misrepresentation  is  sufficient  to  avoid  a  contract 
to  take  shares,  see  Hallows  v.  Fernie,  3  Eq.  520 ;   3  Ch.  467  ;  Denton  v. 
M'Neil,  2  Eq.  352 ;   Kennedy  v.  Panama,  &c.  Co.,  L.  R.  2  Q.  B.  580 ; 
McConnellY.  Pfng-Ai, [1903]  1  Ch. 546  ;  BeScottishPetroleumCo.,4nderson's 
case,  17  Ch.  D.  373  (retirement,  before  shares  were  allotted,  of  director  on 
whose  name  the  applicant  relied) :   Be  Met.  Coal  Assoc,  Karberg's  case, 
[1892]  3  Ch.  1,  C.  A.  (names  of  members  of  council  of  administration) ; 
Components  Tube  Co.  v.  Naylor,  [1900]  2  Ir.  R.  1  (concealment  of  vendor's 
name  and  of  intended  expenditure  in  underwriting) ;  Aaron's  Beefs,  Ld.  v. 
Twiss,  [1896]  A.  C.  273,  H.  L.  (omission  to  state  effect  of  contracts  pursuant 
to  sect.  38  of  Cos.  Act,  1867) ;  and  for  a  summary  of  the  law  on  the  subject 
and  a  statement  of  the  grounds  of  rehef  open  in  general  to  a  person  suing 
a  CO.  to  obtain  rescission  of  an  agreement  to  take  shares,  see  Lynde  v. 
Anglo-Italian  Hemp  Spinning  Co.,  [1896]  1  Ch.  178. 

An  allottee  who  had  applied  for  shares  on  the  faith  of  a  misrepresentation 
is  entitled  to  have  the  allotment  rescinded  in  an  action  for  the  purpose ; 
the  misrepresentation  of  the  directors  or  agents  being  for  this  purpose  held 
binding  on  the  co. ;  Henderson  v.  Lacon,  5  Eq.  249, 261 ;  et  v.  sup.  p.  2249  ; 
Be  Met.  Coal  Assoc  Karberg's  case,  [1892]  3  Ch.  1,  13  ;  Wainwright's  case, 
Edwards'  case,  62  L.  T.  30  ;  63  lb.  429  ;  64  lb.  561. 

He  may  also  apply  under  sect.  32  of  the  Cos.  (ConsoHdation)  Act,  1908, 
for  an  order  removing  his  name  from  the  register  ;  but  in  cases  where  the 
misrepresentation  was  denied  (and  the  shares  were  fuUy  paid  up),  the 
Court  has  required  the  question  to  be  put  in  issue  in  a  suit  or  action : 
Ashew's  case,  9  Ch.  664. 

But  a  transferee  cannot  obtain  rescission,  even  though  the  transferor  and 
original  allottee  was  merely  his  agent,  unless  the  co.  was  informed  of  the 
fact :  Hyslop  v.  Morel,  1891,  W.  N.  19. 

And  a  signatory  of  the  memorandum  cannot  obtain  rescission,  as  on  the 
registration  of  the  co.  he  became  bound  as  between  himseU  and  other 
persons  who  should  become  members :  Be  Metal  Constituents  Ld.,  Lord 
Lurgan's  case,  [1902]  1  Ch.  704. 

Nor  a  shareholder  who  was  aware  of  all  the  circumstances  and  knew  as 
much  as  the  promoter  did :  Be  British  Burmah  Lead  Co.,  Ticker's  case,  56 
L.  T.  815. 

And  there  could  be  no  rescission  where  the  applicant  for  shares  rehed  on 
a  draft  prospectus  issued  only  by  the  promoters :  Be  Canadian  Meat  Co., 
Tamplin's  case,  1892,  W.  N.  94,  846. 

Where  it  is  determined,  in  an  action  or  on  motion  under  sect.  32,  that  the 
allotment  was  not  binding,  the  allottee  may,  in  an  action  for  the  purpose, 
recover  the  money  paid  by  him  in  respect  of  it  from  the  co.,  and,  on  proving 
scienter,  may  also  obtain  indemnity  from  the  directors  making  the  mis- 
representation :  Askew' s  case,  9  Ch.  664  ;  Boss  v.  Estates  Investment  Co., 
3  Eq.  122  ;   3  Ch.  682  ;  Form  5,  sup.  p.  2256. 

As  to  the  right  of  the  defrauded  shareholder  who  repudiates  his  shares  to 
defend  an  action  for  calls,  see  Aaron's  Beefs  v.  Twiss,  sup. ;  Component 
Tubes  Co.  V.  Naylor,  sup. 

A  purchaser  of  shares  in  the  open  market  cannot  maintain  an  action  in 
respect  of  misrepresentation  in  the  prospectus,  the  office  of  which  is  ex- 
hausted when  the  shares  are  allotted :  Peek  v.  Ourney,  L.  R.  6  H.  L.  377  ; 
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secus,  when  the  object  of  the  prospectus  is  not  merely  to  invito  applications 
for  allotment,  but  to  induce  persona  to  purchase  in  the  market :  Andrews 
V.  Mockford,  [1896]  1  Q.  B.  372,  C.  A. ;  or  where  the  person  who  has  know- 
ingly issued  a  false  prospectus  subsequently  publishes  a  represontation  to 
the  same  efiect  with  the  direct  intent  of  inducing  persons  to  purchase 
shares :  S.  C. 

And  as  to  the  fulness  of  explanation  which  directors  must  give  in  order 
to  reUeve  themselves  of  future  Habihty  for  past  misrepresentation,  and  the 
necessity  for  informing  allottees  that  they  are  at  Hberty  to  withdraw  and 
have  their  money  back,  see  Arnison  v.  Smith,  41  Ch.  D.  348, 0.  A.  ;  Form  6, 
sup.  p.  2257. 

As  to  the  responsibility  of  a  director  who  was  not  present  at  the  meeting  Liability  of 
at  which  the  prospectus  was  issued,  but  acted  subsequently  in  reference  to  directors, 
the  issue,  see  Peek  v.  Derrij,  37  Ch.  D.  541,  C.  A. ;   and  see  Bamskill  v. 
Edwards,  31  Ch.  D.  100. 

In  order  to  maintain  an  action  for  deceit  against  directors  in  respect  of 
misstatement  in  the  prospectus,  actual  fraud  must  be  shown :  v.  sup. 
p.  2247  ;  and  such  action  was  held  not  to  lie  in  respect  of  a  statement  by 
directors  of  a  tramway  co.,  false,  but  honestly  beheved  by  them  to  be  true, 
that  steam  power  might  be  used  :  Derry  v.  Peek,  14  App.  Ca.  327,  reversing 
8.  C,  37  Ch.  D.  541,  C.  A.  ;  or  a  false  statement  as  to  "  capital  employed  " 
in  a  business,  which  might  have  been  true  if  the  value  of  the  business  pre- 
mises had  not  been  included,  and  was  not  proved  to  have  been  made 
dishonestly :  Olasier  v.  Bolls,  42  Ch.  D.  436,  C.  A. ;  or  a  strong  expression 
of  confidence  that  large  profits  would  be  made :  Bellairs  v.  Tucker,  13 
Q.  B.  D.  562  ;  or  where  the  statement  was  ambiguous,  and  the  Pit  did  not 
show  the  meaning  in  which  he  understood  it :  Smith  v.  Chadwick,  9  App. 
Ca.  187  ;  or  where  gross  carelessness  only  was  proved :  Angus  v.  Clifford, 
[1891]  2  Ch.  449. 

Secus,  in  the  case  of  a  statement  that  the  capital  had  been  "  sub- 
scribed," when  in  fact  it  had  only  been  allotted  in  fully  paid-up  shares  to 
the  contractor  (such  statement  amounting,  per  Lord  Halsbury.  to  actual 
fraud) :  Arnison  v.  Smith,  41  Ch.  D.  348,  C.  A. ;  a  statement  that  money 
to  be  borrowed  was  required  for  specified  expenditure  in  developing  the 
business ;  whereas  it  was  in  fact  required  to  pay  oflE  habUities :  Edgington 
V.  Fitzmaurice,  29  Ch.  D.  459,  C.  A. ;  a  statement  that  the  co.  had 
already  acquired  a  valuable  property,  McConnell  v.  Wright,  [1903]  1  Ch. 
546. 

As  to  the  position  in  this  respect  of  a  co.  whose  directors  are  also  known 
to  be  the  directors  of  a  syndicate  from  which  the  co.  purchased  their 
property,  see  Lagunas  Nitrate  Co.  v.  Lagunas  Syndicate,  [1899]  2  Ch.  392, 
C.  A. 

When  a  sale  by  a  bankrupt  to  a  co.  is  set  aside  on  the  ground  of  fraud,  the 
directors,  in  the  absence  of  mala  fides,  are  only  liable  to  account  for  the 
bankrupt's  property  remaining  in  their  hands,  and  not  for  all  the  proceeds         ' 
of  the  business  that  have  passed  through  their  hands :  Be  Ely,  Exp.  Ely 
&  Co.,  82  L.  T.  501  ;  48  W.  R.  693. 

By  the  Companies  (ConsoHdation)  Act,  1908  (8  Edw.  7,   c.  69),  s.  84,  Directors' 
now  substituted  for  the  Directors'  Liability  Act,  1890  (53  &  54  V.  o.  64),  Inability  Act, 
ss.  3,  4,  and  5,  it  is  provided  (sub-s.  1 )  that  every  person  who  has  authorized  1890,  and 
the  issue  of  a  prospectus  or  notice  inviting  persons  to  subscribe  for  shares  \'J^'       ' 
or  debentures  or  debenture  stock  of  a  co.,  "  and  every  person  who  is  a         '  ^" 
director  of  the  co.  at  the  time  of  the  issue  of  the  prospectus  or  notice,  and 
every  person  who,  having  authorized  such  naming  of  him,  is  named  in  the 
prospectus  or  notice  as  a  director  of  the  co.,  or  as  having  agreed  to  become 
a  director  of  the  eo.,  either  immediately  or  after  a  short  interval,  and  every 
promoter  of  the  co.,"  is  Uable  to  all  subscribers  for  loss  or  damage  by  reason 
of  any  untrue  statement  contained  in  the  prospectus  or  notice,  unless  he 
shows  in  effect — (a)  that  he  had  reasonable  ground  to  belies  e  that  the 
statement  was  true,  and  (b)  in  the  case  of  a  statement  taken  from  an 
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engineer's,  valuer's,  accountant's,  or  expert's  report  or  valuation,  that  it 
fairly  represented  the  statement  made  by  such  engineer,  &c.,  and  (c)  in 
the  case  of  a  statement  made  by  an  official  person,  or  contained  in  a  copy 
or  extract  from  a  public  and  official  document,  that  it  was  a  correct  and 
fair  representation  of  such  statement,  or  copy  of  or  extract  from  such 
document.  But  proof  under  clause  (b)  is  not  of  any  avail  if  it  is  shown 
that  he  had  no  reasonable  ground  to  believe  that  the  person  making  the 
statement,  report,  or  valuation,  was  competent  to  make  it.  There  is  a 
further  exception  in  the  case  of  a  person  who  proves — (i.)  that  having  con- 
sented to  become  a  director  he  withdrew  before  the  prospectus  or  notice 
was  issued,  and  that  it  was  issued  without  his  authority  or  consent ;  or  (ii) 
that  it  was  issued  without  his  knowledge  or  consent,  and  that,  on  becoming 
aware  of  its  issue,  he  forthwith  gave  reasonable  pubhc  notice  that  it  was 
so  issued  ;  or  (iii.)  that  after  the  issue,  and  before  allotment,  he,  on  becoming 
aware  of  any  untrue  statement,  withdrew  his  consent  thereto,  and  caused 
reasonable  public  notice  of  such  withdrawal  to  be  given.  "  Promoter  " 
in  the  section  means  a  promoter  who  was  a  party  to  the  preparation  of  the 
prospectus  or  notice,  or  of  the  portion  thereof  containing  such  untrue 
statement,  but  does  not  include  any  person  by  reason  of  his  acting  in  a 
professional  capacity  for  persons  engaged  in  procuring  the  formation  of 
the  CO.  ;  and  "  expert  "  includes  any  person  whose  profession  gives  authority 
to  a  statement  made  by  him.  Special  provision  is  made  (sub-sect.  2)  in 
respect  of  any  prospectus  or  notice  issued  by  an  existing  co.  for  obtaining 
further  capital ;  (sub-sect.  3)  for  the  indemnity  of  the  non-dehnquent 
director  by  his  delinquent  co-directors  ;  and  (sub-sect.  4)  for  contribution 
of  the  delinquent  directors  inter  se. 

A  misleading  statement  is  "  untrue  "  within  the  meaning  of  the  section, 
and  the  liability  in  respect  of  it  is  absolute :  Oreenwood  v.  Leather  Shod 
Wheel  Co.,  [1900]  1  Ch.  421,  C.  A. 

A  director  of  a  co.  who,  being  aware  that  a  prospectus  is  being  issued  to 
the  public  inviting  subscriptions  for  debentures,  does  not  trouble  to  read  it, 
abstains  from  inquiry  as  to  its  contents,  and  refrains  from  giving  any  notice 
under  the  Act,  cannot  be  allowed  to  repudiate  the  prospectus  after  action 
for  damages  brought  against  him :  Drincqbier  v.  Wood,  [1899]  1  Ch.  393. 
Semhle,  repudiation  of  a  prospectus  by  statement  of  defence  is  not  "  reason- 
able public  notice  "  within  the  meaning  of  the  Act :  S.  C. 

An  action  by  a  shareholder  to  recover  compensation  under  the  statute  for 
loss  or  damage  incurred  by  reason  of  the  untrue  statement  is  not  an  action 
for  a  penalty  within  the  two  years'  limitation  contained  in  the  Civil  Pro- 
cedure Act,  1833  (3  &  4  W.  IV.  c.  42),  s.  3  :  Thomson  v.  Ld.  Clanmorris, 
[1899]  2  Ch.  523  ;  [1900]  1  Ch.  718,  C.  A. 

In  an  action  under  sect.  3  the  represves  of  a  deceased  director  who  is 
alleged  to  have  been  a  party  to  the  issue  of  the  prospectus  may  be  properly 
joined  as  Defts  ;  and  quaere,  whether  the  maxim  "actio  personalis,  diC," 
applies :  Frankenburg  v.  Great  Horseless  Carriage  Co.,  [1900]  1  Q.  B. 
504,  C.  A.  ;  Shepheard  v.  Bray,  [1906]  2  Ch.  235 ;  [1907]  2  Ch.  571, 
C.  A. 
Companies  By  the  Companies  (Consohdation)  Act,  1908,  s.  80,  now  substituted  for 

Act,  1900,  the  Companies  Act,  1900  (63  &  64  V.  c.  48),  s.  9,  and  the  Companies  Act, 
andC.  (C.)  1907  (7  Edw.  7,  c.  50),  s.  3,  it  is  required  that  a  "prospectus"  (which 
Act,  1908,  s.  ]jy  sect.  285  is  defined  as  meaning  "  any  prospectus,  notice,  circular, 
^^-  advertisement,  or  other  invitation  offering  to  the  public  for  subscription  or 

purchase  any  shares  or  debentures  of  a  co.")  issued  by  or  on  behalf  of  a  co., 
or  in  relation  to  any  intended  CO.,  shall  be  dated  as  therein  mentioned  (sub- 
sect.  1),  that  every  prospectus  signed  by  every  person  who  is  named  therein 
as  a  director  or  proposed  director  of  the  co.  or  by  his  agent  authorized  in 
writing  shall  be  filed  for  registration  with  the  registrar  on  or  before  the 
date  of  its  publication,  and  no  prospectus  is  to  be  issued  until  a  copy  thereof 
has  been  so  filed  for  registration  (sub-sect.  2).  The  registrar  is  not  to 
register  any  prospectus  until  so  dated  and  signed  (sub-sect.  3).    Every. 


SECT.  III.]      Fraud  and,  Misrepresentation.  2263 

prospectus  must  state  on  the  face  of  it  that  a  copy  has  been  filed  for  regis- 
tration as  so  required  (sub-sect.  4),  and  if  a  prospectus  is  issued  without 
a  copy  thereof  being  so  filed,  the  company  and  every  person  who  is  knowingly 
a  party  to  its  issue,  is  to  be  liable  to  a  fine  not  exceeding  £5  for  every  day 
from  the  date  of  the  issue  of  the  prospectus  until  a  copy  thereof  is  so 
filed  (sub-sect.  5). 

By  sect.  81,  substituted  for  sect.  10  of  the  Act  of  1900,  certain  specific  S.  81. 
requirements  are  made  as  to  the  particulars  to  be  stated  in  every  pro- 
spectus issued  by  or  on  behalf  of  a  co.,  or  by  or  on  behalf  of  any  person 
who  is  or  has  been  engaged  or  interested  in  the  formation  of  the  co. ;  the 
object  of  the  enactment  being  that  persons  invited  to  subscribe  for  shares 
or  debentures  shall  be  apprised  of  all  important  facts  connected  with  the 
formation  of  the  co.  and  the  issue  of  its  capital  (sub-sects.  1 — 5). 

The  prospectus  must  state  "  full  particulars  of  the  nature  and  extent  of 
the  interest  (if  any)  of  every  director  in  the  promotion  of,  or  in  the  property 
proposed  to  be  acquired  by,  the  co.  or,  where  the  interest  of  such  a  director 
consists  in  being  a  partner  in  a  firm,  the  nature  and  extent  of  the  interest 
of  the  firm  with  a  statement  of  all  sums  paid  or  agreed  to  be  paid  to  him 
or  to  the  firm  in  cash  or  shares  or  otherwise  by  any  person  either  to  induce 
him  to  become  or  to  qualify  him  as  a  director  or  otherwise  for  services 
rendered  by  him  or  by  the  firm  in  connection  with  the  promotion  and  forma- 
tion of  the  CO."  (sub.-sect  1,  para.  (m)). 

In  the  event  of  non-compliance  with  any  of  the  requirements  of  the 
section,  a  director  or  other  person  responsible  for  the  prospectus  is  not  to 
incur  any  habihty  by  reason  of  non-compliance  if  he  proves  that — 

(a)  as  regards  any  matter  not  disclosed,  he  was  not  cognisant  thereof ;  or 

(b)  the  non-compliance  arose  from  an  honest  mistake  of  fact  on  his  part. 
And  it  is  provided  that  in  the  event  of  non-compHance  with  the  requirements 
contained  in  paragraph  (m)  of  sub-sect.  1,  no  director  or  other  person  shall 
incur  any  liabiUty  in  respect  of  such  non-compliance  unless  it  be  proved 
that  he  had  knowledge  of  the  matters  not  disclosed  (sub-sect.  6). 

Nothing  in  the  section  is  to  limit  or  diminish  any  liabihty  which  any 
person  may  incur  under  the  general  law  or  the  act  apart  from  the  section 
(sub-sect.  9). 

By  sect.  281  substituted  for  sect.  28  of  the  Act  of  1900,  if  any  person  in 
any  return,  report,  certificate,  balance  sheet,  or  other  document,  required 
by  or  for  the  purposes  of  any  of  the  provisions  of  this  Act  specified  in  the 
fifth  schedule  thereto,  wilfully  makes  a  statement  false  in  any  material 
particular,  knowing  it  to  be  false,  he  is  made  guilty  of  a  misdemeanour,  and 
liable  on  conviction  on  indictment  to  imprisonment  for  a  term  not  exceed- 
ing two  years,  with  or  without  hard  labour,  and  on  summary  conviction 
to  imprisonment  for  a  term  not  exceeding  four  months,  with  or  without 
hard  labour,  and  in  either  case  to  a  fine  in  lieu  of  or  in  addition  to  such 
imprisonment  as  aforesaid ;  provided  that  the  fine  imposed  on  summary 
conviction  is  not  to  exceed  £100. 

It  seems  that  a  co.,  as  distinguished  from  its  directors,  cannot  be  made  Liability  of 
liable  to  a  member  in  an  action  for  deceit :  New  Brunswick  Go.  v.  Conybeare,  company. 
9  H.  L.  C.  711,  725 ;    Western  Bk.  of  Scotland  v.  Addie,  L.  R.  2  H.  L.  So. 
145,  168  ;   and  see  per  Cotton,  L.  J.,  in  Weir  v.  Bell,  3  Ex.  D.  238,  241. 
But  as  to  rescission,  v.  inf. 

Proceedings  to  rescind  an  allotment  on  the  ground  of  misrepresentation  Effect  of 
must  be  commenced  before  the  presentation  of  a  winding-up  petition :  winding-up 
Smith's  case,  2  Ch.  604  ;   S.  C,  L.  R.  4  H.  L.  64  ;   Kent  v.  Freehold  Land,  proceedings. 
cbc.  Go.,  3  Ch.  493  ;  Oakes  v.  Turquand,  L.  R.  2  H.L.  325;  Tennenty.  City 
of  Glasgow  Bk.,  4  App.  Ca.  615  ;    Houldsworth  v.  City  of  Glasgow  Bk., 
5  App.  Ca.  317  ;  Be  Scottish  Petroleum  Co.,  Wallace's  case,  23  Ch.  D.  413, 
C.  A.  ;   even  though  the  assets  prove  sufficient  to  pay  the  whole  liabOities 
in  full,  together  with  the  costs  of  the  winding-up  :  Be  Hull  and  County  Bk., 
Burgess's  case,  15  Ch.  D.  507  ;  and  cannot  be  amended  after  the  winding-up, 
so  as  to  raise  a  new  ground  of  relief,  but  may  be  by  way  of  amplification 


^^^*  Specific  Relief.  [chap.  li. 

of  the  original  case :  Cocksedge  v.  Met.  Coal  Assoc.,  39  W.  R.  636  •  64 
L.  T.  826  ;  65  T.  L.  432  ;  Cargill  v.  Bower,  10  Ch.  D.  502 ;  but  the  doctrine 
otTennent  v.  City  of  Glasgow  Blc.,  sup.,  does  not  apply  to  a  contest  between 
different  classes  of  creditors  :  Be  Boundwood  Colliery  Co.,  Lee  v.  B.,  [1897] 
1  Ch.  373,  C.  A, 

But  an  action  commenced  before  the  presentation  of  the  petition  is  not 
barred  if  the  winding-up  order  is  made  before  judgment :  Henderson,  v. 
Lacon,  5  Eq.  249  ;  and  if  a  shareholder  sued  by  the  co.  for  calls  before  the 
commencement  of  the  winding-up  has  obtained  leave  to  defend  under  O.  xiv, 
on  an  affidavit  stating  his  intention  to  counterclaim  for  rescission,  his 
subsequent  counterclaim  is  in  time :  Be  General  By.  Syndicate,  Whitdev's 
m«e,  [1900]  1  Ch.  365,  C.  A. 

Rescission  must  be  expressly  claimed  on  the  pleadings :  Carqill  v.  Bower, 
10  Ch.  D.  502.  r  s  y 

A  suit  against  a  co.  and  its  directors  for  rescission  and  indemnity,  com- 
menced  in  ignorance  of  a  voluntary  winding-up,  was  not  stayed  on  the 
motion  of  the  voluntary  hquidator :  Hall  v.  Old  Talargoeh  Co.,  3  Ch.  D. 
749.     Usually  a,ll  parties  submit  to  the  jurisdiction  in  the  winding-up. 
Waiver.  Where  a  Pit  in  a  suit  to  recover  from  a  co.  money  paid  on  the  faith  of 

misrepresentations  in  a  prospectus,  appeared  as  a  contributory  in  support  of 
a  winding-up  petition,  he  was  held  to  have  waived  any  right  of  rescission  in 
the  suit :  Cargill  v.  Bower,  10  Ch.  D.  502. 

And  so  where  the  Pit  informed  the  co.  he  should  discontinue  the  action, 
and  took  no  steps  for  nine  months :  Beid  v.  London  and  Staffordshire  Ins. 
Co.,  53  L.  J.  Ch.  351 ;  49  L.  T.  468  ;  32  W.  R.  94. 

But  a  shareholder  who  sold  some  of  his  shares  before  he  discovered  the 
fraud,  did  not  thereby  lose  his  right  to  rescission :  Be  Mount  Morgan  Gold 
Mine,  Exp.  West,  56  L.  T.  622  ;  and  that  a  shareholder  may  be  justified  in 
waiting  to  see  the  result  of  a  pending  apphcation  for  rescission  by  another 
shareholder,  see  Be  Met.  Coal  Assoc.,  Karberg's  case,  [1892]  3  Ch.  C.  A:  1 ; 
and  the  mere  fact  that  debenture-holders,  after  discovery  of  misrepresenta- 
tion by  their  assignors,  have  taken  an  active  part  in  a  debenture-holder's 
action  will  not  prejudice  their  right  to  rescission,  unless  their  conduct  has 
depreciated  the  debentures  so  that  it  would  be  unjust  to  require  the  assignors 
to  take  them,  or  has  amounted  to  an  election  to  keep  them :  Imperial 
Ottoman  Bk.  v.  Trustees,  &c.  Corporation,  1895,  W.  N.  23. 

And  the  waiver  of  one  misrepresentation  is  no  waiver  of  another  uncon- 
nected therewith  :  London  and  Brovincial  Lighting  Co.,  Exp.  Hale,  55  L.  T. 
670,  distinguishing  Be  Bussian  Ironworks  Co.,  Whitehouse's  case,  3  Eq.  790. 

Where  a  person  has  been  a  party  to  a  misrepresentation  of  the  objects  and 
business  of  a  co.  as  stated  in  the  memorandum  of  association,  the  rule  re- 
quiring proceedings  to  be  commenced  in  a  reasonable  time  will  not  apply  as 
between  him  and  the  person  complaining  :  Downes  v.  Ship,  L.  R.  3  H.  L.  343. 
Non-payment      ^^  while  an  action  is  pending  for  rescission,  the  company  gives  notice  to 
of  call  pond-    the  Pit  to  forfeit  the  shares  in  consequence  of  non-payment  of  calls, 
ing  action.       the  Court  will,  on  the  Pit   paying  into  Court  the   amount  of   the  call 
with  interest,  restrain  the  company  until  the  trial  from  forfeiting  the 
shares  :  Jones  v.  Pacaya  Bubber  and  Produce  Co.,  Ltd.,  [1911]  1  K.  B.  455, 

C.  A.,  overruling  Bipley  v.  Paper  Bottle  Co.,  57  L.  J.  Ch.  327 ;  and  see 
Lamb  v.  Sambas  Bubber  Co.,  [1908]  1  Ch.  845. 

As  to  statutory  fraud  within  the  provisions  of  the  Companies  (Consolida- 
tion) Act,  1908,  s.  81,  see  notes,  inf.  p.  2265. 
Ti  bilitv  of  "  ^  promoter  is  in  a  fiduciary  relation  to  the  co.  which  he  promotes  or 

promoter  to     causes  to  come  into  being.    If  that  promoter  has  a  property  which  he 
company.         desires  to  sell  to  the  co.,  it  is  quite  open  to  him  to  do  so  ;  but  upon  him  as 
upon  any  other  person  in  a  fiduciary  position,  it  is  incumbent  to  make  fuU 
and  fair  disclosure  of  his  interest  and  position  with  respect  to  that  pro- 
perty "  :  per  James,  L.  3 .,  in  New  SotnbrcroPhosphate  Co.  v.  Erlanger,  5  Oh. 

D.  73,  lis,  C.  A. ;  Form  7,  sup.  p.  2257;  Bagnallx.  Carlton,  6  Ch.  D.  371, 
C.  A.  •  and  see  Craig  v.  Phillips,  3  Ch.  P.  722 ;  Lagunas  Nitrate  Co.  v. 
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iMgunas  Syndicate,  [1899]  2  Ch.  392,  C.  A. ;  Gluckstein  v.  Barnci,  [1900] 
A.  0.  240,  H.  L. ;  Re  Leeds  and  Hardey  Theatres,  Ld.,  [1902]  2  Ch.  809. 

In  default  of  such  full  disclosure,  the  oo.  are  entitled  to  a>  rescission  of  any 
contract  entered  into  without  it :  iVew  Sombrero  Co.  v.  Erlanger,  5  Ch.  D.  73, 
C.  A.  ;  Bagnall  v.  Carlton,  6  Ch.  D.  371,  C.  A. ;  and  to  recover  from  the 
promoters,  and  from  all  persons  who  have  rioted  with  them,  the  whole 
benefit  which  has  been  obtained  without  the  sanction  of  their  principals : 
Bignall  v.  Carlton,  6  Ch.  D.  371,  C.  A. ;  Phosphate  Sewage  Co.  v.  Harlmont, 
5  Ch.  D.  394,  C.  A. ;  and  an  action  tor  the  latter  purpose  may  be  maintained 
after  a  compromise  with  the  actual  vendors :  Bagnall  v.  Carlton,  sup. 
and  see  notes,  inf.  pp.  2269,  2270.  The  memorandum  and  articles  are, 
however,  often  framed  so  as  to  secure  the  adoption  of  the  contract  without 
inquiry. 

A  00.  will  be  bound  by  laches  ;  but  it  seems  that  a  longer  period  of  delay 
will  be  permitted  in  such  a  case  than  in  that  of  a  private  person :  A^'eiu 
Somhrero  Phosphate  Co.  v.  Erlanger,  3  Ch.  D.  73, 117,  C.  A.  ;  and  see  S.  C, 
3  App.  Ca.  1218. 

The  meaning  of  the  ^^ord  "  promoter  "  is  ambiguous,  and  it  is  necessary 
in  each  case  to  ascertain  what  the  promoter  really  did  before  his  legal 
liabihties  can  be  determined :  Lydncy  Iron  Co.  v.  Bird,  33  Ch.  D.  85,  C.  A. ; 
Err.rn.a  Silver  Mivivg  Co.  v.  Lewis,  4  C.  P.  D.  396. 

For  the  definition  of  a  promoter  under  the  Companies  (Consolidation) 
Act,  1908,  V.  sup.  p.  2262. 

And  that  a  solr  acting  for  a  co.  in  its  earlier  stages  is  not  to  be  deemed  a 
promoter,  see  Be  Great  Wheal  Polgooth  Co.,  43  L.  J.  Ch.  42  ;  19  L.  T.  20 ; 
32  W.  E.  107. 

A  promoter  is  accountable  to  the  co.  for  all  moneys  secretly  obtained,  just 
as  though  the  relation  of  principal  and  agent,  or  of  c.  g.  t.  and  trustee 
existed :  Lydney  Iron  Co.  v.  Bird,  33  Ch.  D.  85,  C.  A. ;  Re  Olympia,  Ld., 
[1898]  2 Ch.  153,  C.  A.  ;  S.C. ,  GlncksteinY.  Barnes,  [1900]  \.  C.  240,  H.  L.  ; 
and  V.  inf.  p.  2269  ;  and  a  sum  found  due  from  him  in  respect  of  a  secret 
profit  is  a  demand  arising  by  reason  of  contract,  and  proveable  in  his  bank- 
ruptcy, under  sect.  31  of  the  Bankruptcy  Act,  1869  (see  sect.  37  of  the  Act 
of  1883) :   Emma  Silmr  Mining  Co.  v.  Grant,  17  Ch.  D.  127. 

And  where  the  prospectus  did  not  disclose  that  the  promoters  were  the 
real  vendors,  it  was  held  fraudulent  and  the  promoters  hable  in  damages, 
the  true  measure  of  damages  being  the  profit  obtained  by  the  promoters 
on  the  purchase  and  resale  of  the  property :  Re  Leeds  and  Banley  Theatres, 
Ld.,  [1002]  2  Ch.  809. 

The  directors  of  a  syndicate  formed  for  the  purpose  of  bringing  out 
another  company  of  which  they  are  also  directors,  may  thereby  become 
liable  as  promoters,  but  the  mere  fact  of  identity  between  the  directors  of 
one  company  and  of  another  which  the  former  co.  is  instrumental  informing 
is  not  of  itself  sufficient  to  render  such  directors  liable  as  promoters :  Lagvnas 
Nitrate  Co.  v.  Lagvnas  Syndicate,  [1899]  2  Ch.  392,  C.  A. ;  Re  Lady  Forrest 
Gold  Mine,  [1901]  I  Ch.  582. 

By  the  Companies  Act,  1867  (30  &  31  V.  c.  131 ),  s.  38,  every  prospectus  of  Liability  to 
a  CO.,  and  every  notice  inviting  persons  to  subscribe  for  shares  in  any  joint  shareholders, 
stock  CO.,  shall  specify  the  dates  and  the  names  of  the  parties  to  any  contract 
entered  into  by  the  co.,  or  the  promoters,  directors,  or  trustees  thereof, 
before  the  issue  of  such  prospectus  or  notice,  whether  subject  to  adoption 
by  the  directors  of  the  ro.  or  otherwise  ;  and  any  prospectus  or  notice  not 
specifying  the  same  shall  be  deemed  fraudulent  on  the  part  of  the  promoters, 
directors,  and  officers  of  the  co.  knowingly  issuing  the  same,  as  regards  any 
person  taking  shares  in  the  co.  on  the  faith  of  such  prospectu=,  unless  he 
shall  have  had  notice  of  si'ch  contract. 

This  section  was  repealed  by  the  Companies  Act,  1900  (63  &  64  V.  c.  48), 
which  enacted  in  its  place  a  section  (10)  which  is  now  substituted  (with 
additions)  by  sect.  81  of  the  Companies  (Consolidation)  Act,  1908  (8Edw.  7, 
C.  69). 
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As  to  what  amounted  to  "knowingly  issue,"  see  Hook  v.Spealc,[190i] 
2  Ch.  732  ;  and  Walts  v.  Bucknall,  [1903]  1  Cli.  767  ;  and  the  notice  to  the 
applicant  must  be  not  only  of  the  existence,  but  of  the  contents  of  tlie 
contract :    S.  G. 

Section  38  of  the  Act  of  ]  867  was  applicable  only  for  the  jirotection  of 
shareholders,  not  of  bondholders  :  Cornell  v.  Hay,  L.  R.  8  C.  P.  328  ;  and 
even  in  the  case  of  shareholders  gave  no  right  of  proceeding  by  action  or 
otherwise  against  the  co.  :   Gover's  case.,  1  Ch.  D.  182,  C.  A.  ;  20  Eq.  U4-. 

It  did  not  impose  any  obligation  on  a  mere  vendor  to  the  co.  to  disclose 
what  he  gave  for  the  property  :  Craig  v.  Phillips,  3  Ch.  D.  722  ;  per  Lord 
Coleridge',  C.  J.,  in  Twy cross  v'.  Qrant,  2  C.  P.  D.  469, 488  ;  Brookes  v.  Hanson, 
[1906J  2  Ch.  129  ;  oven  though  he  became  a  promoter  subsequently  to  his 
purchase  :  C.  A.  (diss.  Brett,  J.),  in  Gover's  case,  1  Ch.  I>.  182,  C.  A. 

An  understanding  under  which  the  vendors  who  were  directors,  were  to, 
and  did,  transfer  a  portion  of  their  paid-up  shares  to  their  co-directors,  was 
held  not  to  be  a  contract  within  the  section :  Arkuright  v.  Neicbold,  17 
Ch.  D.  301.  C.  A.  ;  but  a  contract  by  the  vendors  to  pay  the  greater  part 
of  the  purchase-money  to  the  promoters  is  within  this  section:  Sullivan 
V.  Milcalje,  5  C.  P.  1\  455,  C.  A. 

On  the  question  what  contracts  were  within  the  purview  of  this  section, 
see  the  judgments  in  Tvrycross  v.  Grant,  2  C.  P.  D.  469,  and  Governs  case, 
1  Ch.  D.  182,  0-  A.  ;  Cackett  v.  Keswick,  [1902]  2  Ch.  456,  C.  A. 
Measure  of  The  measure  of  damages  reoovei'able  In  respect  of  misrepresentation  in  a 

prospectus  has  been  held  to  be  the  difference  between  what  was  paid  for  the 
shares  and  what  they  would  have  fetched  if  the  real  facts  had  been  known  : 
see  Arkvn-igM  v.  N ewbold,  17  Ch.  D.  301. 

But  the  plaintiff  must  prove   not  only  that  the  omitted  contract  is 

materia],  but  that  he  has  in  fact  suffered  damage  by  non-disclosure  :  Nash 

V.  Calthorpe,  [1905]  2  Ch.  237  ;  Uaclay  v.  Tail,  [1906]  A.  C.  24 ;  Marshall 

V,  Morrison,  1807,  W.  N.  29. 

Action  sur-  An  action  by  a  shareholder  against  promoters  for  the  price  of  shares  on  the 

vives  death  of  ground  of  misrepresentation,  can  be  carried  on  by  the  represves  of  the  Pit 

shareholder,     after  his  death,  as  being  in  respect  of  injury  to  the  personal  estate  :  Twijcross 

v.  Grant,  4  C.  P.  D.  40,  C.  A. ;  distinguishing  Peek  v.  Gvmey,  sup.  p.  2249  ; 

and  V.  snv.  Vol.  I.  pp.  116,  117. 


Evidence. 


Section  IV.    Inequitable  and  Illegal  Transactions. 

(l.)   ILLICIT   DEALINGS   BY  AGENTS. 

1.  Secret  Profits  to  be  refunded  by  Directors. 

Obder  tliat  the  Defts  C.  and  K.  do  on  or  before  the  —  day  of 
— ,  pay  to  the  liquidators  of  the  I.  M.  C.  Association,  the  sum 
of  £11,236,  retained  by  the  Defts  by  way  of  profit  out  of  the  sum 
of  £164,655,  paid  by  the  said  Association  to  the  Defts  on  account  of 
the  C —  Ry.  Co.,  as  in  the  pleadings  mentioned,  with  interest  on  the 
said  sums  at  the  rate  of  £4  p.  c.  per  ann.,  from  &o.  until  payment ; 
And  Declare  that  the  Pits  are  entitled  to  the  benefit  of  whatever  is 
recoverable  by  the  Defts  from  the  estate  of  P.  or  otherwise,  in 
respect  of  the  £6320  to  be  paid  to  the  Defts  as  additional  commission 
on  the  issue  of  debentures  of  the  said  Ry.  Co.  as  in  the  pleadings 
mentioned ;  And  it  is  ordered  that  the  Defts  C.  and  K.  do  execute 
to  the  Pits,  or  as  they  shall  direct,  a  proper  assignment  of  the  said 
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£6320,  such  assignment  to  be  settled  by  the  Judge  in  case  the  parties 
differ. — ^Defts  to  pay  Pits'  costs  of  action. — No  costs  of  appeal. — 
Imperial  Mercantile  Credit  Association  v.  Coleman,Y .-G.  M.,  26  March, 
1870,  A.  916 ;   6  Ch.  562,  n.,  as  varied  on  appeal,  Lords'  Journals, 

9  May,  1873 ;   L.  E.  6  H.  L.  189,  211. 

For  decree  declaring  the  Defts  trustees  for  the  N.  bank  of  all  moncrys 
which  they  had  respectively  received  by  way  of  prof.t  from  the  sale  or  dis- 
position of  any  of  —  sh.ires,  and  that  they  were  respectively  liable  to  account 
to  the  bank  for  all  such  moneys  and  interest  at  £4  p.  c.  ;  declaring  the  Dcfts 
respectively  trustees  of  any  bonus  shares  issued  to  them,  or  their  nominees, 
in  respect  of  the  said  —  shares  ;  directing  an  inquiry  whether  the  Deft  M. 
had  any,  and  what,  beneficial  interest  in  shares  comprised  in  the  bought  and 
sold  notes  in  the  pleadings  mentioned,  and  declaring  him  a  trustee  for  the 
bank  of  al)  profits  received  by  him  from  such  interest,  if  any,  and  interest : 
and  directing  accounts  and  inquiries  accordingly,  with  special  directions  as 
to  costs,  see  Parker  v.  iVKenna,  L.  C.  and  L.  JJ.,  14  Dec.  1874,  B.  3563  ; 

10  Ch.  96  ;  varying  decree  of  V.-C.  B.,  4  Aug.  1874,  B.  2692  ;  10  Ch.  107,  n. 

2.  Inquiry  as  to  Commissions,  &c.,  received  hy  Director. 

Oedee  that  the  following  &c.  :  1.  An  inquiry  what  sum  is  due 
to  the  Deft  from  the  Pit  co.  for  commissions  on  order  sales  of  fish, 
ice  and  game  supplied  or  sold  by  the  Pit  co.  to  its  private  customers, 
exclusive  of  fish  sent  to  inland  market  towns  on  commission,  and  for 
money  expended  by  him  for  them,  and  for  goods  supplied  by  him  to 
them.  [The  following  inquiries  loere  added  hy  the  Court  of  Appeal :] 
2.  An  inquiry  at  what  dates  the  sums  making  up  the  said  sum  of 
£219  were  received  by  the  Deft  from  the  E.  Co.  3.  An  inquiry 
what  sums  have  been  received  by  the  Deft  from  the  H.  Co.  for  such 
bonuses  as  before  mentioned,  and  at  what  dates  such  sums  were 
received  by  him  respectively.  4.  An  inquiry  what  sums  have  been 
received  by  the  Deft  from  the  S.  F.  Co.  for  such  bonuses  as  before 
mentioned,  and  at  what  dates  such  sums  were  received  by  them 
respectively.  Total  amount  and  interest  to  be  certified ;  And  it 
is  ordered  that  the  Deft  do  within  fourteen  days  after  the  date  of 
the  Master's  certificate,  pay  to  the  Pits,  the  B.  Co.,  what  shall  be 
certified  to  be  such  total  amount  as  aforesaid. — Boston  Deep  Sea 
Fishing  and  Ice  Co.  v.  Ansell,  Kekewich,  J.,  1  Feb.  1888,  A.  410 ; 
C.  A.  27  June,  1888,  A.  1998  ;  S.  C,  39  Ch.  D.  539,  C.  A. 

3.  Contract  set  aside  for  Surreptitious  Dealings  between  one 

Principal,  and  the  Agent  for  the  other,  I 

[Deft  CO.  entered  into  a  contract  with  Pit  co.  to  make  a  sul;)marine  cable, 
to  be  paid  for  by  instalments  on  the  ocrtificatps  of  B.,  the  Pit  co.'s  enginccc, 
to  whom  the  Pit  co.  was  to  pay  1^  p.  c.  commission  for  his  services.  The 
Deft  GO.  thereupon  sub-let  the  contract  to  B.  The  first  instalment  and  the 
commission  on  it  were  paid  before  the  discovery  of  the  sub -contract.] 

"  DteCLAEE  that,  in  the  circumstances  in  the  pleadings  appearing, 
the  agreement  dated  the  —  day  of  —  in  the  pleadings  mentioned 
between  the  Pit  co.  and  the  Deft  co.  ought  to  be  set  aside  and  be 


^^^^  Specify  Relief.  [chap.  li. 

delivered  up  to  be  cancelled  ;  And  order  that  the  said  agreement  be 
(within  &c.)  delivered  up  to  the  Pits  the  P.  &c.,  co.  to  be  cancelled 
accordingly ;   And  it  is  ordered  that  the  Defts  the  I.  co.  do  on  or 
before  &c.  pay  to  the  Pits  the  P.  &c.,  co.  the  sum  of  £— ,  being  the 
sum  of  £—  (fwst  instalment)  in  the  pleadings  mentioned,  and  the 
sum  of  £—  for  interest  thereon  at  the  rate  of  4  p.  c.  per  ann.,  from  the 
—  day  of  —  (date  of  receipt)  to  the  said  —  day  of  —  (date for  payrmnt) ; 
And  it  is  ordered  that  the  Deft  B.  do,  on  or  before  the  —  day  of  — ,' 
pay  to  the  Pits  the  P.  &o.,  co.  the  sum  of  £—,  being  the  sum  of  £— 
paid  to  him  as  commission  in  respect  of  the  said  sum  of  £—  (first 
instalment),  and  the  sum  of  £—  for  interest  thereon  from  the  said  — 
day  of  —  to  the  said  —  day  of  —  (same  period)."— -Beits  the  I.  co. 
and  B.  to  pay  the  Pits'  costs.— Panama  and  South  Pacific  Telegraph 
Co.  V.  India  Rubber,  Gutta  Percha,  and  Telegraph  Works  Co.,  V.-C.  M., 
24  March,  1875,  B.  432  ;  as  varied  on  appeal,  L.  JJ.,  27  April,  1875,' 
B.  1036  ;  10  Ch.  515,  534. 

The  usual  words  declaring  the  contract  invalid  and  not  binding  on  the 
Pits  were,  on  the  hearing  of  the  appeal,  directed  to  be  omitted  from  the 
decree  :   8.  C,  10  Ch.  528. 

NOTES. 
Disability  of        No  agent  can  in  the  course  of  his  agency  derive  any  benefit  whatever 
agent.  without  the  sanction  or  knowledge  of  his  principal :  Hay^s  case,  10  Ch.  593  ; 

Re  Carriage  Co-operative  Supply  Association.  27  Ch.  P.  322 ;  Faiocett  v. 
Whitehouse,  1  Russ.  &  M.  132;  Hichens  v.  Conyreve,  1  Pais?.  &  M.  150; 
Bech  V.  Kaniorowicz,  3  K.  &  J.  230 ;  Exp.  Williams,  2  Eq.  216  ;  Grant  v. 
Gold  Exploration,  d:c.  Syndicate,  ri900]  1  Q.  B.  233,  C.  A. ;  Qluckslein  v. 
Barnes,  [19001  A.  C.  240,  H.  L. 

No  man  acting  as  an  agent  can  be  allowed  to  put  himself  in  a  position 
where  his  interest  and  bis  duty  will  be  in  conflict :  Parker  v.  McKenna, 
10  Ch.  96  ;  Benson  v.  Heaihorn,  1  Y.  &  C.  126  ;  and  see  WiUiams  v.  Scott, 
[1900]  A.  C.  499,  P.  C. 

It  is  the  duty  of  directors  of  cof.  or  agents,  and  especially  solrs,  to  use 
their  beat  exertions  for  the  benefit  of  those  whose  interests  are  committed  to 
their  charge,  and  they  are  bound  to  disregard  their  own  private  interests 
whenever  a  regard  to  them  conflicts  wth  the  proper  discharge  of  such  duty : 
Imperial  Mercantile  Credit  Association  v.  Coleman,  6  Ch.  562,  n. ;  S.  C., 
L.  E,.  6  H.  I,.  ]  89  ;  Tyrrell  v.  Bh  of  London,  10  H.  L.  C.  26  ;  and  see  Albion 
Co.  V.  Martin,  1  Ch.  D.  580  ;  Boston  Deep  Sea  Co.  v.  Ansell,  39  Ch.  D.  339, 
C.  A. ;  Costa  Bica  By.  Co.,  Ld.  v.  Fonoood,  [1900]  1  Ch.  756  ;  [1901]  1  Ch. 
746,  C.  A.  ;  Alexander  v.  Automatic  Telephone  Co.,  [1900]  2  Ch.  58,  C.  A. 

Upon  these  principles,  where  directors  sold  property  to  their  co.  at  a  profit 
and  received  part  payment  in  debentures,  it  was  held  that  another  director 
buying  these  debentures  had  notice  of  the  fraud,  and  could  not  prove  in 
respect  of  them  in  the  liquidation  :  Exp.  Larking,  4  Ch.  D.  566  ;  and  where 
an  agent  for  purchase  sold  his  own  shares  to  his  principal  at  a  profit,  he  was 
held  accountable :  Kimler  v.  Barber,  8  Ch.  56  ;  and  see  Chesterfield,  &c.  Co. 
V.  Black,  26  W.  R.  207  ;  36  L.  T.  740  ;  but  where,  in  a  similar  case,  the 
principal  resold  the  property ,  so  that  rescission  was  thus  rendered  impossible, 
the  remedy  of  the  principal  was  gone,  and  the  agent  could  not  be  made 
chargeable  with  the  difference  between  the  price  paid  by  the  principal  and 
the  real  value :  Re  Cape  Breton  Co.,  29  Ch.  D.  795,  C.  A. ;  Bowen,  L.  J., 
diss.  (revd.  in  H.  L.,  on  the  facts,  nom.  Cavendish-Bentinck  v.  Fenn,  12  App. 
Ca.  652) ;  Ladywell  Mining  Co.  v.  Brooks,  .35  Ch.  D.  400,  C.  A. ;  Re  Lady 
Forrest  Gold  Mine,  [1901]  1  Ch.  582. 

And  where  all  the  members  of  the  co.  were  parties  to  an  arrangement 
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whereby  the  directors  sold  property  to  the  oo.  for  shares,  and  each  share- 
holder's holding  represented  the  same  proportion  as  before,  the  directors 
were  not  accountable  ;  Re  Amhrose  Lake  Go.,  Exp.  Taylor,  Exp.  Moss,  14 
Ch.  D.  390,  C.  A. 

And  where  an  agent  to  sell  property  has  received  a  secret  profit,  he  must 
not  only  account  for  that  profit,  but  is  not  entitled  to  any  commission  from 
his  principal :  Andrews  v.  Ramsay  and  Co.,  [1903]  2  K.  B.  635 ;  and  see 
Nitedals  Taendstikfabrick  v.  Brewster,  [1906J  2  Ch.  671 ;  Hippisley  v.  Knee 
Bros.,  [1904]  1  K.  B.  1. 

Where  a  director  receives  his  "  qualification  "  from  promoters  out  of  Relief  avail- 
fully  paid  up  "  vendors'  "  shares,  he  may  be  made  liable  for  misfeasance  by  ^^}^  *° 
summary  process  under  the  Cos.  (Consolidation)  Act,  1908,  s.  215  :  Re  principal. 
Enghfield  Colliery  Co.,  8  Ch.  D.  388,  C.  A.  ;  De  Ruvigne's  case,  5  Ch.  D.  306, 
C.  A. ;  or  in  an  action  :  per  V.-C.  M.  in  Phosphate  Sewage  Co.  v.  Hartmont, 
5  Ch.  D.  394,  442  ;  for  the  highest  value  of  the  shares  whilst  held  by  him, 
or  the  money  value  at  which  he  accepted  them,  in  the  option  of  the  co. : 
McKay's  case,  2  Ch.  D.  1 ;  Eden  v.  Ridsdale's  Railway  Lamp  Co.,  23  Q.  B.  D. 
368,  372,  C.  A. ;  Re  Carriage  Co-operative  Supply  Association,  Roberts'  case, 
27  Ch.  D.  322 ;  Nant-y-glo  Co.  v.  Grave,  12  Ch.  D.  738  ;  and  therefore  usually 
for  their  nominal  value  :  Pearson's  case,  5  Ch.  D.  336,  C.  A. ;  Weston's  case, 
10  Ch.  D.  579 ;  and  see  Re  Postage  Stamp  Automatic  Co.,  [1892]  3  Ch.  566, 
C.  A.  ;  or,  in  the  absence  -of  fraud  or  special  circumstances  affecting  the 
director,  for  the  profits  derived  from  the  sale  of  shares  disposed  of,  and  the 
market  value  of  the  shares  at  the  dates  at  which  they  were  respectively 
allotted  to  the  director  in  excess  of  the  amount  actually  paid  to  the  co. : 
Shaw  V.  Holland,  [1900]  2  Ch.  305,  0.  A.  ;  and  the  liability  of  several 
directors  so  acting  is  joint  and  several :  Re  Carriage  Co-operative  Supply 
Assoc,  Roberts'  case,  27  Ch.  D.  322  ;  but  a  director  cannot  be  treated  as  a 
contributory  in  respect  of  such  shares  :  De  Ruvigne's  case,  5  Ch.  D.  306, 
C.  A.  ;  Carling's  case,  1  Ch.  D.  115  ;  Re  Innes  and  Co.,  Ld.  [1903]  2  Ch. 
254 ;  and  the  same  rules  apply  in  the  case  of  "  vendors'  "  shares  to  an  agent 
for  purchase  on  behalf  of  the  co. :  McKays'  case,  2  Ch.  D.  1  ;  or  where 
qualifying  shares  are  received  by  a  director  from  a  promoter,  on  an  agree- 
ment by  him  to  purchase  them  at  the  price  paid  by  the  director :  Re  N. 
Au^ralian  Co.,  Archer's  case,  [1892]  1  Ch.  322,  C.  A. ;  or  in  trust  for  and  at 
the  will  of  the  promoter  to  whom  he  hands  a  blank  transfer  :  Re  London 
and  South-Western  Canal,  Ld.,  [1911]  1  Ch.  346  ;  and  to  any  secret  profit 
obtained  by  a  promoter :  Lydney  Iron  Co.  v.  Bird,  33  Ch.  D.  85, 
C.  A. ;  Emma  Silver  Mining  Co.  v.  Grant,  17  Ch.  D.  122  ;  or  person  in  the 
position  of  a  promoter  :  Re  Olympia,  [1898]  2  Ch.  253,  C.  A.  ;  S.  C,  Gluck- 
stein  V.  Barnes,  [1900]  A.  C.  240,  H.  L. ;  if  the  fiduciary  relation  between 
him  and  the  co.  can  be  established :  Lagunas  Nitrate  Co.  v.  Lagunas  Syndi- 
cate, [1899]  2  Ch.  392,  C.  A. ;  but  in  estimating  such  profit  allowance  will 
bs  made  for  all  sums  bona,  fide  expended :  Lydney  Iron  Go.  v.  Bird,  sup.  ; 
and  V.  sup.  Vol.  II.  pp.  1334, 1335 ;  and  a  secret  commission  divided  between 
a  vendor  and  a  director  who  is  the  agent  of  the  purchasing  co.  must  be 
treated  as  part  of  the  purchase -money,  and  therefore  the  right  of  the  co. 
to  recover  from  the  vendor  the  amount  which  came  to  his  hands  is  not 
affected  by  a  subsequent  agreement  between  the  vendor  and  director  as 
to  the  reduction  of  the  amount  or  the  recovery  by  the  co.  from  the  director 
of  the  amount  actually  received  by  him  from  the  vendor  :  Grant  v.  Gold 
Exploration,  dsc.  Syndicate,  [1900]  1  Q.  B.  233,  C.  A. ;  but  where  an  im- 
proper sale  to  a  liquidator  is  set  aside,  he  is  not  in  general  chargeable  with 
interest  or  profit:  Silkstone  and  Haigh  Moor  Goal  Co.  v.  Edey,  [1900] 
1  Ch.  167  ;  V.  sup.  p.  1123.  The  acceptance  of  a  secret  profit  by  a  managing 
director  is  good  ground  for  his  dismissal,  though  not  discovered  until  after 
the  dismissal :  Boston  Deep  Sea  Co.  v.  Ansell,  39  Ch.  D.  339,  C.  A. 

For  a  case  in  which  a  device  to  enable  promoters  to  accept  a  gift,  by 
inserting  their  names  as  nominal  vendors  to  the  co.,  was  held  ineffectual,  see 
Be  Westmoreland  Green  and  Blue  Slate  Co.,  Bland's  csae,  [1893]  2  Ch.  612. 
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Where  promoters  paid  a  director  out  of  the  purchase-money  of  property 
sold  to  the  CO.  the  money  required  to  purchase  his  qualification,  he  was 
made  liable  as  a  contributory  for  the  full  amount  of  the  shares  :  Hay's  case, 
10  Ch.  593. 

On  the  same  principles,  a  surreptitious  sub-contract  with  an  agent,  at 
least  if  it  makes  an  essential  difierenoe  in  the  performance  of  the  original 
contract,  is  a  ground  for  setting  aside  a  contract,  though  the  sub-contract 
be  an  entirely  separate  and  subsequent  transaction  :  Panama,  tfcc.  Co.  v. 
India  Rubier,  dkc.  Co.,  10  Ch.  515  ;  Form  3,  su^p.  p.  2268. 

And  a  purchase  by  a  Scotch  advocate  of  house  property  belonging  to  his 
clients,  though  bonaflde,  could  not  be  supported  in  the  absence  of  disclosure 
by  him  of  the  fact  that  he  was  the  purchaser  :  McPherson  v.  Watt,  3  App. 
Ca.  254. 

Though  an  agent  corruptly  receiving  commission  is  accountable,  yet  until 
judgment  obtained  against  him  by  the  principal  the  money  cannot  be  treated 
as  the  money  of  the  principal  so  as  to  entitle  liim  to  follow  it  into  investments 
made  by  the  agent :  Lister  &  Co.  v.  Stubhs,  45  Ch.  D.  1,  C.  A. ;  and  see  Be 
Thorpe,  [1891]  2  Ch.  360.  And  where  part  of  the  commission  is  still  payable 
the  Court  will  make  no  further  declaration  than  that  the  agent  will  become 
indebted  in  respect  thereof  to  the  principals  when  and  as  he  shall  receive 
the  same :  Powell  and  Thomas  v.  Evan,  Jones  and  Co.,  [1905]  1  K.  B.  11. 

An  agreement  securing  a  secret  profit  to  a  promoter  may  be  enforced  by 
the  CO.  if  nothing  except  payment  remains  to  be  done  under  it :  Whaley 
Bridge  Printing  Go.  v.  Green,  5  Q.  B.  D.  109. 

Where  there  has  been  fraud  or  misfeasance  on  the  part  of  the  Deft,  or 
misappropriation  or  misuse  of  trust  funds,  interest  will  be  charged  at  £5 
p.  c. ;  in  all  other  cases  at  £4  p.  c.  only :  Imperial  Mercantile  Credit  Assoc,  v. 
Coleman,  L.  R.  6  H.  L.  189,  209  ;  Boston  Deep  Sea  Co.  v.  Ansell,  39  Ch.  D. 
339,  C.  A.  ;  Nant-y-glo  Co.  v.  Grave,  12  Ch.  D.  738  ;  and  see  Be  Oxford  Bldg. 
Soc,  35  Ch.  D.  502. 

As  to  the  remedy  against  directors  for  misfeasance  under  the  Companies 
Act,  1862,  s.  165,  replaced  now  by  the  Companies  (Consohdation)  Act,  1908 
(8  Edw.  7,  c.  69),  s.  215,  and  that  a  contributory  proceeding  under  that 
section  must  show  that  the  breach  of  duty  has  resulted  in  a  loss  to  the 
assets  of  the  co.,  and  that  he  has  a  direct  pecuniary  interest  in  the  success 
of  the  application,  see  Cavendish-Bentin/^k  v.  Fenn,  12  App.  Ca.  652. 

And  as  to  the  position  of  auditors  as  officers  within  the  section,  see  Be 
London  and  General  Banh,  [1895]  2  Ch.  166,  C.  A. ;  Re  Kingston  Cotton  Mill 
Co.,  [1896]  1  Ch.  6,  C.  A.  ;  [1896]  2  Ch.  279,  C.  A. 

See  also  as  to  the  punishment  for  corrupt  transactions  with  agents,  the 
Prevention  of  Corruption  Act,  1906  (6  Edw.  7,  c.  34). 

(ll.)    UNDUE   INFLUENCE, 

1.  Deed  executed  by  Child  in  favour  of  Father  set  aside. 

Declare  that,  so  far  as  relates  to  the  Deft  B.,  the  indenture  dated 
&c.,  in  the  pleadings  mentioned,  was  improperly  obtained  from  the 
Pits,  and  is  fraudulent  and  void  as  against  them,  and  that  the  said 
indenture  ought  to  be  set  aside:  And  order  and  adjudge  the  same 
accordingly. — Bainhrigge  v.  Browne,  Fry,  J.,  18  May,  1881,  A. 
1172  ;  S.  C,  18  Ch.  D.  188. 

2.  Deed  executed  for  Purpose  of  Stifling  a  Criminal  Prosecution  set 

aside. 

Declare  that  the  indenture  dated  &c.,  in  the  pleadings  mentioned, 
and  the  security  thereby  created,  or  purported  to  be  created,  on  the 
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property  of  the  Pit,  was  obtained  by  the  Defts  from  the  Pit  by 
undue,  improper  and  illegal  pressure  and  influence,  and  without 
consideration,  except  forbearance  to  institute  criminal  proceed- 
ings against  the  Pit's  husband ;  And  that  the  said  indenture  was 
executed  as  part  of  an  arrangement  for  stifling  a  criminal  prose- 
cution, and  is  invalid  and  ought  to  be  set  aside  as  against  the 
Pit ;  And  order  that  the  said  indenture  be  delivered  up  to  the 
Pit  to  be  cancelled,  Defts  to  pay  Pit's  costs  of  action. — McClatchie 
V.  Haslam,  Kekewich,  J.,  8  Aug.  1890,  B.  1186  ;  S.  0.  63  L.  T. 
376  ;  S.  C.  (reversed  on  the  facts),  65  L.  T.  691 ;  17  Cox,  C.  C. 
402,  C.  A. 

For  form  of  order  setting  aside  gifts  to  alleged  spiritual  medium  with 
account  and  special  directions  tracing  dealings  with  gifts,  see  Lyon  v. 
Home,  V.-C.  G.,  22  May,  1868,  B.  1511  ;  6  Eq.  655. 

For  declaration  that  bonds  executed  at  the  instance  of  her  stepfather  were 
improperly  obtained  from  the  Pit,  and  were,  as  against  her,  fraudulent  and 
void,  with  decree  for  cancellation,  see  Kempson  v.  AsKbee,  V.-C.  B.,  19  June, 
1874,  A.  1776  ;  22  W.  R.  871 ;  affirmed,  10  Ch.  15. 


3.  Restitution  of  Property  obtained  by  Undue  Influence — 
Injunction — Receiver. 

Declare  that  the  gift  of  £50,000  by  the  late  M.  to  the  Deft  L.  in 
the  pleadings  mentioned,  and  all  other  gifts  of  money  or  other  property 
received  by  the  said  Deft  from  the  said  M.  since  the  month  of  Sep- 
tember, 1883,  were  obtained  by  the  said  Deft  by  undue  means,  and 
are  fraudulent  and  void  and  not  binding  upon  the  Pits  as  executors 
of  the  said  M. ;  And  this  Court  being  of  opinion  that  it  is  reasonable 
and  proper  that  the  amount  of  £18,000  should  be  allowed  to  the 
Deft  L.  in  respect  of  the  living  and  household  expenses  during  the 
time  for  which  the  said  M.  resided  with  the  said  last-named  Deft, 
such  sum  to  be  deducted  from  the  balance  over  and  above  the  sum 
of  £50,000  hereinafter  mentioned  ;  Order  that  the  following  &c.  : 
1.  An  inquiry  how  all  such  other  sums  of  money  and  other  property 
given  as  aforesaid,  beyond  the  said  sum  of  £50,000,  have  been 
applied  or  disposed  of,  or  what  has  become  thereof,  and  whether  the 
same  or  any  of  them  or  any  part  thereof  still  remain  or  are  represented 
by  any  and  what  loans,  securities,  or  other  and  what  investments 
or  property.  Injunction  restraining  the  Defts  from  assigning,  trans- 
ferring, charging,  or  otherwise  disposing  of  the  property  (specified 
in  schedules)  in  which  the  £50,000  and  other  moneys  were  invested. 
Receiver  appointed  of  the  income  of  such  property.  Deft  L.  at  his 
own  expense  to  convey,  assign,  and  transfer  all  the  property  to 
Pits,  and  to  pay  to  the  Pits  their  costs  of  action,  including  the  costs 
of  all  conveyances,  assignments  and  transfers  directed  to  be  executed 
by  him. — Morley  v.  Loughnan,  Wright,  J.,  27  Jan.  1893,  B.  328  ; 
[1893]  1  Ch.  736. 
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UNDUE   INFLUENCE. 

The  relief  given  by  equity  in  oases  of  this  kind  "  depends  upon  a  general 
principle  applying  to  all  the  variety  of  relations  in  which  dominion  may  be 
exercised  by  one  person  over  another  "  :  Dent  v.  Bennett,  4  My.  &  C.  269, 
277  ;  Huguenin  v.  Baseley,  1  L.  C.  Eq.  2.i9  ;  Morley  v.  Loughnan,  [1893] 
1  Ch.  736,  751,  752  ;  Form  3,  sup. 

Where  any  person  obtains  a  large  pecuniary  benefit  from  another,  it  is  in- 
cumbent on  liim  to  show  that  the  transaction  was  righteous,  i.e.,  that  the 
donor  voluntarily  and  deliberately  performed  the  act :  Cooke  v.  Lamotte, 
15  Beav.  234 ;  Hoghion  v.  H.,  15  Beav.  278 ;  Blachie  v.  Clark,  15  Beav. 
600  ;  Anderson  v.  Elsworth,  3  Gift.  154 ;  but  where  undue  influence  exists, 
the  question  is  not  whether  the  donor  knew  what  he  was  doing,  but  how  the 
intent  was  produced  :  Huguenin  v.  Baseley,  1  L.  C.  Eq.  259  ;  Hoghton  v.  H., 
15  Beav.  299. 

In  particular,  a  transaction  will  not  be  allowed  to  stand  which  is  tainted 
with  coercion  :  Ellis  v.  Barker,  7  Ch.  104  ;  or  with  duress,  or  the  fear  of 
criminal  prosecution,  or  of  "  disgrace  which  may  be  inflicted  on  the  dearest 
object  of  a  man's  natural  affection,  at  the  instance  of  the  person  to  whose 
power  he  yields  "  :  Bayley  v.  Williams,  4  Giff,  638,  661 ;  L.  R.  1  H.  L.  200  ; 
Boyse  v.  Rosshorough,  6  H.  L.  C.  2, 49  ;  Lound  v.  Orimswade,  39  Ch.  D.  605  ; 
Story,  Eq.  Jur.  §  239  ;  and  see  McClatchie  v.  Haslam,  63  L.  T.  376  ;  Form  2, 
sup.  p.  2271  ;  but  the  rule  was  held  not  to  apply  in  the  case  of  an  agreement 
to  compromise  a  prosecution  for  misdemeanour,  which  might  have  been  the 
subject  of  a  civil  remedy  :  Fisher  &  Co.  v.  ApoUinaris  Co.,  10  Ch.  297. 

The  undue  influence  may  be  exerted  by  a  mere  stranger,  but  in  this  case 
its  existence  must  be  proved  by  evidence  :  Lyon  v.  Rome,  6  Eq.  655  ; 
Smith  V.  Kay,  7  H.  L.  C.  751,  779  ;  Hmter  v.  Athins,  3  My.  &  Kay,  113, 140  ; 
and  in  such  cases  the  nature  of  the  benefit,  or  the  age,  capacity,  or  health 
of  the  donor,  are  considerations  of  great  importance  :  Rhodes  v.  Bate,  1  Ch. 
257  ;  Baker  v.  Monk,  4  D.  J.  &  S.  388  ;  Clark  v.  Malpas,  4  D.  E.  &  J.  401. 

Where  a  close  and  confidential  relation  between  the  parties  exists 
influence  may  be  undue  in  a  legal  sense,  although  there  is  no  unfair  conduct, 
coercion,  overreaching,  or  personal  advantage  :  Allcard  v.  Skinner,  36 
Ch.  D.  145,  C.  A. ;  and  see  Mmley  v.  Loughnan,  sup. ;  Powell  v.  P.,  [1900] 
1  Ch.  243  ;    Willis  v.  Barron,  [1902]  A.  C.  271. 

Creditors  taking  securities  with  notice  of  actual  or  presumed  undue 
influence  are  affected  by  all  the  equities  attaching  to  them  :  Kempson  v. 
AsKbee,  10  Ch.  15  ;  Berdoe  v.  Dawson,  34  Beav.  603  ;  and  must  see  that  the 
person  exposed  to  the  influence  has  proper  professional  assistance  :  Cdbhetl 
V.  Brock,  20  Beav.  524. 

In  an  action  against  a  wife  upon  a  joint  and  several  promissory  note 
of  her  husband  and  herself,  signed  by  her  as  surety  for  the  repayment  of 
sums  advanced  by  the  Pit  to  her  husband,  the  onus  of  proof  of  know- 
ledge on  the  Pit's  part  that  the  wife's  signature  was  obtained  by 
duress  lay  upon  the  wife  and  was  not  shifted  by  sect.  30,  sub-sect.  2,  of  the 
Bills  of  Exchange  Act,  1882,  upon  the  Pit :  Talhot  v.  Yon  Boris  and 
Wife,  [1911]  1  K.  B.  854,  C.  A. 

As  to  the  degree  of  undue  influence  necessary  to  be  shown  in  order  to 
invalidate  a  will,  see  Wingrove  v.  W.,  11  P.  D.  81. 

An  agreement  during  the  life  of  a  testator  to  divide  benefits  under  his 
will  is  not  bad  unless  it  amounts  to  an  agreement  to  use  undue  influence 
upon  him :  Higgins  v.  Hill,  36  L.  T.  426  (distinguishing  Debenham  v.  Ox, 
1  Ves.  Sen.  275). 

CONFIDENTIAL  RELATION. 

Persons  standing  in  a  confidential  relation  towards  others  cannot  entitle 
themselves  to  hold  benefits  conferred  on  them  by  those  others,  unless  they 
can  show  to  the  satisfaction  of  the  Court  that  the  persons  by  whom  the 
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benefits  have  been  conferred  had  competent  and  independent  advice  in 
conferring  them  :  Rhodes  v.  Bate,  1  Oh.  252  ;  for  in  sucli  cases  the  proba- 
bility of  undue  influence  is  inferred  :  HogJtton  v.  H.,  15  Beav.  299  ;  Wheeler 
V.  Sargeant,  1893,  W.  N.  128  ;  secus,  if  donee  stands  also  in  another  relation 
to  donor,  such  that  gift  may  be  explained  by  natural  affection  :  Be  Coomher, 
C.  V.  C,  [1911]  1  Ch.  174. 

And  whenever  it  is  the  duty  of  the  donee  to  advise  the  donor,  the  onus  is 
on  the  former  to  prove  that  he  has  not  abused  his  position  :  AUcard  v. 
Skinner,  36  Ch.  D.  145,  C.  A. ;  see  Bell  v.  Marsh,  [1903]  1  Ch.  328  ;  and 
the  onus  extends  to  a  volunteer  claiming  through  the  donee,  and  to  any 
person  taking  with  notice  of  the  facts  which  raise  the  equity,  but  not  further  : 
Bainbrigge  v.  Broione,  18  Ch.  D.  188. 

This  principle  applies  to  the  relation  between  cliildren  before  complete 
emancipation  and  parents  or  persons  in  loco  parentis  :  Archer  v.  Hudsm, 
7  Beav.  551 ;  Baker  v.  Bradley,  7  D.  M.  &  G.  597  ;  Savery  v.  King,  5  H.  L.  C. 
627  ;  Chambers  Y.  Crabhe,  34  Beav.  457  ;  Bury  v.  Oppenheim,  26  Beav.  594 ; 
Bainbrigge  v.  Browne,  18  Ch.  D.  188  ;  e.g.,  guardians  :  Maitland  v.  Back- 
house, 16  Sim.  58  ;  Hatch  v.  ff.,  9  Ves.  292  ;  or  step-father,  where  the  step- 
daughter lived  in  his  house  :  Kempson  v.  Ashbee,  10  Ch.  15  ;  Aspey  v.  Lake, 
10  Ha.  260 ;  or  step-mother  who  had  been  guardian  during  the  infancy : 
Powell  V.  P.,  [1900]  1  Ch.  243  ;  in  cases  of  bounty  conferred,  not  of  mere 
family  arrangement  or  re-settlement :  Turner  v.  Collins,  7  Ch.  339  ;  Jenner 
V.  J.,  2  D.  F.  &  J.  359  ;  Hoghton  v.  H.,  15  Beav.  302 ;  Dimsdale  v.  D.,  3 
Drew.  556  ;  and  not  when  the  child  is  of  such  an  age  as  presumably  to  be  a 
perfectly  free  agent,  i.e.,  in  ordinary  cases  after  the  expiration  of  a  year 
from  majority :  Smith  v.  Kay,  7  H.  L.  C.  772  ;  though  if  parental  dominion 
continues  longer  the  exercise  of  influence  will  be  presumed  to  continue  also  : 
Wright  v.  Vanderplank,  8  D.  M.  &  G.  146,  147  ;  Maitland  v.  Backhouse,  16 
Sim.  58 ;  semble,  even  when  the  child  is  twenty-seven  years  of  age  :  Potts  v. 
Surr,  34  Beav.  543,  552  ;  but  there  is  no  absolute  rule  that  in  such  a  case 
father  and  child  must  be  advised  by  different  solrs  ;  and  where  the  same  solr 
acts  for  both,  a  purchaser  is  entitled  to  assume  that  he  has  given  the  child 
proper  advice  :  Bairibrigge  v.  Browne,  18  Ch.  D.  188. 

The  principle  has  also  been  held  to  apply  to  the  relations  between  a  lady 
and  her  intended  husband  :  Cobbeit  v.  Brock,  20  Beav.  524  ;  Lovesy  v.  Smith, 
15  Ch.  D.  655 ;  a  sister-in-law  and  her  brother-in-law  and  professional 
adviser  :  Rhodes  v.  Bate,  1  Ch.  252  ;  client  and  solr  :  Gibson  v.  Jeyes,  6  Ves. 
266 ;  Watson  v.  Rodwell,  11  Ch.  D.  150,  C.  A. ;  7  Ch.  D.  625  ;  and  Liles  v. 
Terry,  [1895]  2  Q.  B.  679,  C.  A.,  and  sup.  p.  1055  ;  (and  as  to  the  duty 
of  a  solr  independently  advising  an  intending  settlor,  see  Powell  v.  P., 
[1900]  1  Ch.  243  ;  Wright  v.  Carter,  [1903]  1  Ch.  27  ;)  solr  of  husband,  who 
was  also  trustee  of  settlement,  and  who  prepared  a  deed  under  which  his 
own  son  was  benefited  by  the  wife's  release  of  a  power  of  appointment 
conferred  on  her  by  the  settlement :  Willis  v.  Barron,  [1902]  A.  C.  271  ; 
and  V.  sup.  p.  1057,  and  notes  to  Form  4,  inf.  ;  principal  and  confidential 
agent :  Momn  v.  Payne,  8  Ch.  881 ;  Hunter  v.  Atkins,  3  My.  &  K.  113  ; 
c.  q.  t.  and  trustee  :  Barrett  v.  Hartley,  2  Eq.  789  ;  Thomber  v.  Sheard,  12 
Beav.  589  ;  Orosvenor  v.  Sherratt,  28  Beav.  659  ;  patient  and  medical 
attendant :  Dent  v.  Bennett,  4  My.  &  C.  269  ;  Billage  v.  Southee,  9  Ha.  534 ; 
(but  not  where  the  patient,  after  the  relation  had  ceased,  elected  to  abide  by 
the  gift :  Mitchell  v.  Homfray,  8  Q.  B.  D.  587,  C.  A.  ;)  religious  enthusiast 
and  spiritual  director  :  Nottage  v.  Prince,  2  Giff.  246  ;  Huguenin  v.  Baseley, 
1  L.  C.  Eq.  259  (seeus,  in  the  case  of  a  will :  Parfitt  v.  Lawless,  L.  R.  2  P.  &  M. 
462) ;  and  see  Morley  v.  Loughrum,  [1893]  1  Ch.  736  ;  a  member  of  a  sister- 
hood and  her  spiritual  superiors  :  AUcard  v.  Skinner,  36  Ch.  D.  145,  C.  A. ; 
officer  and  subaltern  just  of  age  :  Lloyd  v.  Clark,  6  Beav.  309  ;  widower 
and  deceased's  wife  sister,  with  whom  he  had  gone  through  the  ceremony 
of  marriage  :  Coulson  v.  Allison,  2  D.  P.  &  J.  521 ;  person  in  possession 
of  secret  information  as  to  rights  of  persons  in  humble  rank  of  life  :  Rees  v. 
De  Bemardy,  [1896]  2  Ch.  437. 
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But  the  principle  does  not  apply  to  the  relation  of  a  husband  and  wife,  and 
therefore  there  is  no  presumption  that  a  voluntary  deed  executed  by  a  wife 
in  favour  of  her  husband,  and  prepared  by  the  husband's  solr,  is  invalid  : 
Barron  v.  Willis,  [1899]  2  Ch.  578,  per  Cozens-Hardy,  J. ;  reversed  on  the 
facts  in  C.  A.  and  H.  of  L.  v.  sup. ;  and  see  Bank  of  Africa,  Ld.  v.  Cohen,  per 
Eve,  J.,  [1909]  2  Ch.  129,  at  p.  135  ;  Nedhy  v.  Nedby,  5  De  G.  &  Sm.  377  ; 
Orighy  v.  Cox,  1  Ves.  517;  Bank  of  Montreal  v.  Sltiart,  [1911]  A.  C.  120; 
Howes  V.  Bithop,  [1909]  2  K.  B.  390,  and  tee  Re  Coomher,  [1911]  1  Ch. 
723  as  to  nature  of  relation  which  will  make  Court  Eet  aside  gift. 

And  there  is  no  rule  of  law  which  prevents  an  infant  of  sound  mind,  and 
on  liis  death-bed,  from  making  a  gift  of  chattels  or  personal  property  in  his 
actual  possession  :  Taylor  v.  Johnston,  19  Ch.  D.  603. 
Delay  in  -As  a  rule,  gifts  obtained  by  undue  influence  should  be  impeached  immcdi- 

pioceedings.  ately  on  the  cessation  of  the  influence  :  Turner  v.  Collins,  7  Ch.  329,  341 ; 
and  a  delay  of  five  years  after  the  influence  had  ceased  was  held  fatal  to  a 
claim  for  restitution  ahke  as  to  capital  and  income  :  Allcard  v.  Skinner, 
36  Ch.  D.  145,  C.  A.  ;  secus,  where  the  property  is  reversionary  :  Eeaddy  v. 
Prendergast,  56  L.  T.  767  ;  or  in  the  case  of  securities  given  to  creditors 
who  are  not  pressing  for  pajrment :  Kempson  v.  Ashbee,  10  Ch.  15  ;  and  such 
gifts  may  be  confirmed  by  acquiescence  :  Wright  v.  Vanderplank,  8  D.  M.  & 
G.  133  ;  2  K.  &  J.  1 ;  Jarratt  v.  Aldam,  4  Eq.  463. 

4.  Release  of  Debts  given  by  Client  to  Solicitor  set  aside. 

[Testator  being  a  man  of  large  fortune,  without  near  relatives,  and  on 
intimate  terms  with  the  Deft  M.,  his  confidential  solr  and  one  of  his  exors, 
executed  three  releases  of  debts  owing  to  him  by  the  Deft  M.  Pits  were  the 
co-exors,  and  the  beneficiaries  under  the  will.] 

"  Declare  that  the  releases  dated  &c.,  are  void ;  And  order 
that  the  same  be  (within  &c.)  delivered  up  (to  the  Pits  P.  and  W.) 
to  be  cancelled ;  And  it  is  ordered  that  the  Deft  do,  on  or  before 
the  —  of  — ,  pay  to  the  Pits  P.  and  W.  (co-exors)  the  sum  of  £ — , 
being  the  total  amount  of  the  debts  or  sums  of  £ —  &c.,  in  respect 
of  which  the  said  releases  were  respectively  given  by  the  testator 
H.  to  the  Deft,  with  interest  thereon  from  (the  —  day  of  — ),  the  last 
day  of  payment  of  interest  by  the  Deft  until  payment  of  the  said 
sum  of  £ —  as  aforesaid." — Deft  to  pay  Pits'  costs  of  setting  aside 
releases. — Usual  admon  decree  of  real  and  personal  estate. — Morgan 
V.  Minett,  V.-C.  B.,  12  June,  1877,  B.  1363 ;  6  Ch.D.  638. 

NOTES. 
SOLICITOR  AND    CLIENT. 

There  is  no  rule  that  a  solr  cannot  purchase  his  cHent's  property  if  the 
solr  shows  that  the  transaction  was  fair  and  clear :  Oresley  v.  Mousley, 
1  Giff.  450  ;  McPherson,  v.  Watt,  3  App.  Ca.  254  ;  Wright  v.  Carter,  [1903] 

1  Ch.  27  ;  but  there  is  a  rule  making  absolutely  invalid  gifts  conferred  by 
a  client  on  a  solr  wliile  the  relation  subsists  between  them  :  Tomson  v. 
Judge,  3  Drew.  306 ;  Morgan  v.  Minett,  6  Ch.  D.  638,  Form  4,  sup. ;  or 
even  after  its  termination,  so  long  as  the  influence  arising  from  it  subsists  : 
per  Turner,  L.  J.,  in  Holman  v.  Loynes,  4  D.  M.  &  G.  270,  283  ;  Re  Holmes' 
Estate,  3  Giff.  337  ;  Wood  v.  Downes,  18  Ves.  127  ;  Lady  Ormonde  v. 
Hutchinson,  13  Ves.  47,  52  ;  Welles  v.  Middleton,  1  Cox,  112  ;  and  the  re- 
lation must  be  wholly  at  an  end  before  any  gift  can  be  made  :  Morgan  v. 
Minett,  sup. ;  Montesquieu  v.  Sandys,  18  Ves.  302,  312  ;  Oldham  v.  Hand, 

2  Ves.  259  ;   Wright  v.  Carter,  sup. 
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The  decision  in  Harris  v.  Tremenheere,  15  Vos.  34,  appears  to  kaVe  pro- 
ceeded partly  on  the  ground  that  some  of  the  gifts  impeached  were  made  in 
consideration  of  marriage,  partly  on  the  ground  that  the  Deft  was  the  agent 
or  steward  of  the  testator,  and,  so  far  as  it  conflicts  with  the  rule  stated 
above,  has  not  been  followed  :  V.-C.  B.,  in  Morgan  v.  Minett,  6  Ch.  D.  645  ; 
Tomsrni  v.  Judge,  3  Drew.  306,  316. 

The  distinction  taken  in  cases  where  the  solr  was  not  solr  in  Mc  re  applies 
to  transactions  of  purchase,  not  of  gift :  Montesquieu  v.  Sandys,  18  Ves.  313. 

The  rule  will  not  be  applied  with  the  same  strictness  to  benefits  conferred 
by  will :  Hindson  v.  Weatherill,  5  D.  M.  &  G.  301 ;  Raworth  v.  Marriott, 
1  My.  &  K.  643  ;  Paine  v.  Hall,  18  Ves.  475. 

In  setting  aside  such  gifts,  laches,  or  ratification  after  the  relation  has 
ceased,  is  very  material :  Oldham  v.  Hand,  2  Ves.  259. 


(ill.)    UNCONSCIONABLE   BAEGAINS. 

1.  Dealings  with  Expectant  Heir  set  aside. 

The  Pit  by  his  counsel  consenting  that  the  securities  in  the  plend- 
ings  mentioned,  including  the  warrant  of  attorney,  dated  &c.,  lor 
£ — ,  shall  stand  as  a  security  for  the  sums  actually  paid  or  advanced 
by  the  Deft  to  or  for  the  use  of  the  Pit,  or  by  his  order,  with  interest 
thereon  from  the  date  of  such  payments  or  advances  at  the  rate 
of  5  p.  c.  per  ann.,  Order  that  the  following  &c.  :  1.  An  account  of 
all  sums  so  paid  or  advanced  by  the  Deft  to  or  for  the  use  of  the  Pit, 
or  by  his  order,  with  interest  thereon  from  the  date  of  such  payments 
or  advances  at  the  rate  of  5  p.  c.  per  ann. ;  2.  An  account  of  all 
sums  paid  by  the  Pit  to  the  Deft  on  account  of  such  payments  or 
advances,  or  for  or  on  account  of  interest  thereon  ;  And  it  is  ordered 
that  what  shall  be  certified  to  be  due  on  the  account  No.  2  be  deducted 
from  what  shall  be  certified  to  be  due  on  the  account  No.  1,  and  the 
balance  certified  ;  And,  upon  payment  by  the  Pit  to  the  Deft  of 
such  balance,  it  is  ordered  that  the  Deft  do  deliver  to  the  Pit  upon 
oath  all  securities  in  his  possession  or  power  relating  to  the  matters 
in  question  in  this  action,  except  the  said  warrant  of  attorney, 
dated  the  —  of  —  for  £ — ,  alleged  to  be  in  the  possession  or  power 
of  J.,  and,  at  the  expense  of  the  Pit,  enter  up  satisfaction  upon  the 
judgment  signed  in  the  (King's)  Bench  Division,  on  the  —  of  —  as 
in  the  pleadings  mentioned  ;  And  it  is  ordered  that,  in  default  of 
payment  by  the  Pit  to  the  Deft  of  what  shall  be  certified  to  be  such 
balance  as  aforesaid,  within  six  months  after  the  date  of  the  Master's 
certificate  (at  such  time  and  place  as  shall  be  thereby  appointed), 
the  Pit's  action  do  stand  dismissed  out  of  this  Court  with  costs. — 
No  other  order  as  to  costs  up  to  the  hearing. — ^Adjourn  further 
consideration,  and  any  question  as  to  subsequent  costs. — Liberty  to 
apply.— Cro/i  v.  Graham,  V.-C.  S.,  3  June,  1863,  A.  1529  ;  5'.  Gtiff.  1 ; 
as  varied  on  appeal,  LJJ.,  14  Dec.  1863,  A.  2509  ;  2  D.  J.  <fe  S.  155. 

For  like  decree,  see  Wyait  v.  Oooke,  V.-C.  S.,  29  Feb.  1868,  B.  602  ; 
16  W.  R.  502. 
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2.  Purchase  by  Trustee  from  Cestui  Que  Trust  set  aside. 

Declare  that  under  the  circumstances  appearing  in  evidence,  and 
having  regard  to  the  fiduciary  relationship  existing  between  S.  and  P. 
in  the  pleadings  named,  the  purchase  by  the  said  S.  from  the  said  P. 
of  the  share  and  interest  of  the  said  P.  under  the  will  of  W.  ought  to 
be  set  aside,  and  that  the  assignment  thereof,  dated  &c.,  ought  to 
stand  as  security  only  for  any  sums  actually  paid  by  the  said  S.  to 
the  said  P.,  or  to  the  Pit  as  his  executrix  in  respect  of  such  purchase, 
together  with  interest  at  the  rate  of  4  p.  c.  per  ann.  from  the  times 
of  payment. — Account  of  what  is  due  to  the  estate  of  S.  on  the 
security  of  such  assignment,  having  regard  to  the  foregoing  declara- 
tion.— Plowright  v.  Lambert,  Chitty,  J.,  1  April,  1885,  B.  540 ;  S.  C, 
52  L.  T.  646. 

3.  Premiums  on  Policy  of  Assurance  to  he  repaid  and  Policy  assigned. 

"  Declare  that  the  bills  of  exchange  and  notes  in  the  pleadings 
mentioned,  now  in  the  hands  of  the  Deft  M.,  and  also  the  policy  of 
assurance  therein  also  mentioned,  ought  to  stand  as  a  security  only 
for  what,  if  anything,  remains  due  in  respect  of  the  sums  actually 
advanced  by  the  Deft  M.  to  the  Pit,  together  with  interest  thereon, 
or  on  so  much  thereof  as  now  remains  unpaid,  at  the  rate  of  5  p.  c. 
per  ann.,  from  the  time  of  such  advances  respectively,  to  the  —  day 

of ,  the  day  of  the  payment  of  the  sum  of  £ —  to  the  Deft  M.,  as 

directed  by  the  order  dated  &c.,  with  subsequent  interest  at  the  rate 
aforesaid,  on  such  part,  if  any,  of  the  said  advances  as  now  remains 
unpaid  and  for  the  premiums,  if  any,  paid  by  the  Defts,  or  either 
of  them,  in  respect  of  the  said  policy  of  assurance ;  And  the  Pit 
by  his  counsel,  submitting  to  pay  the  amount  that  shall  be  certified 
to  be  due  from  him  on  taking  the  account  hereinafter  directed. 
Order  that  the  following  &c.  :  1.  An  account  of  what,  if  anything,  now 
remains  due  in  respect  of  all  moneys  actually  advanced  by  the  Deft 
M.  to  or  for  the  use  of  the  Pit,  and  for  interest  thereon  at  the  rate  of 
5  p.  c.  per  ann.  from  the  date  of  such  advances  to  the  day  of  payment 
of  the  said  sum  of  £ — ,  with  subsequent  interest  at  the  rate  aforesaid, 
on  such  part,  if  any,  of  the  said  advances  as  now  remains  unpaid, 
and  of  what,  if  anything,  has  been  paid  for  premiums  on  the  said 
policy  of  assurance ;  And,  upon  payment  of  the  total  amount 
certified  to  be  due  from  the  Pit  to  the  Deft  M.,  It  is  ordered  that 
the  Deft  M.  do  deliver  up  to  be  cancelled  all  bills  of  exchange  and 
notes  in  the  possession  of  the  said  Deft,  upon  which  the  Pit  is  liable 
as  in  the  pleadings  mentioned,  and  assign  the  said  policy  of  assurance 
to  the  Pit,  or  as  he  shall  direct." — (Injunction  against  proceedings 
dl  law. — See  note,  inf.) ;  And  it  is  ordered  that,  on  default  of  the 
Pit  paying  to  the  said  Deft  M.  within  one  month  from  the  date  of 
the  Master's  certificate,  to  be  made  in  pursuance  of  this  judgment 
(at  such  time  and  place  as  shall  be  thereby  appointed),  the  amount 
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so  certified  to  be  due  to  him  on  the  said  account,  the  Pit's  action  do 
stand  dismissed  out  of  this  Court  with  costs  to  be  taxed  &c.  (and  the 
said  injunction  stand  dissolved). — Pit's  action  to  stand  dismissed  as 
against  the  co-Deft  A.  with  costs. — No  further  order  as  to  costs. — 
E.  ofAylesford  v.  Morris,  V.-C.  W.,  9  Dec.  1872,  A.  3139  ;  as  varied 
on  appeal,  L.  C.  and  L.  J.  M.,  5  March,  1873,  A.  713 ;   8  Ch.  484. 

Since  the  Jud.  Acts  the  injunction  against  prosecuting  actions  commenced 
at  law  would  be  omitted,  and  an  application  would  be  made  in  the  division 
in  wliich  any  such  action  might  be  pending  for  a  stay  of  proceedings  or 
transfer  of  the  action  :  see  Vol.  1.  p.  797. 

For  like  decree,  with  injunction  to  restrain  the  Defts  or  either  of  them, 
their  clerks  or  agents,  from  negotiating,  parting  with,  or  disposing  of  the 
secmrities  in  the  pleadings  mentioned,  or  any  of  them,  see  Tyler  v.  Yates, 
V.-C.  S.,  25  Nov.  1870,  B.  2879  ;  11  Eq.  265. 

4.  Loan  Transaction  set  aside — Money-lenders  Act,  1900  (63  &  64 
Vict.  c.  51,  s.  1). 

Declaee  that  all  the  transactions  and  accounts  whatsoever  between 
the  Pits  B.  S.  and  P.  S.  (carrying  on  business  as  money-lenders  and 
suing  herein  under  the  registered  name  of  "  P.  S.")  and  H.  T.  A. 
deceased  ought  to  be  reopened  and  set  aside,  and  that  the  Deft,  as 
executor  of  the  will  of  the  said  H.  T.  A.  deceased,  ought  to  be  relieved 
from  payment  of  any  sum  in  excess  of  the  sums  actually  advanced 
by  the  Pits  to  the  said  H.  T.  A.  and  interest  thereon  at  the  rate  of 
£10  p.  c.  per  ann.  ;  and  that  if  any  such  excess  has  been  paid  by  the 
said  H.  T.  A.  or  by  the  deft  as  executor  of  his  will,  the  Pits  ought 
to  repay  the  same  to  the  Deft,  and  order  and  adjudge  the  same 
accordingly  ;  And  it  is  ordered  that  the  following  &c. :  1.  An  account 
of  all  sums  actually  advanced  by  the  Pits,  or  either  of  them,  or  any 
one  on  their  behalf,  to  or  for  the  use  of  the  said  H.  T.  A.,  and  of  all 
sums  received  by  the  Pits,  or  either  of  them,  or  any  one  on  their 
behalf,  from  the  said  H.  T.  A.,  or  from  the  deft  as  his  executor,  in 
respect  of  any  such  advance  ;  And  in  taking  such  account  the  Deft 
is  to  be  charged  with  interest  at  the  rate  of  10  p.  c.  per  ann.  on  the 
sums  from  time  to  time  owing  to  the  Pits,  and  the  balance  due 
from  either  of  the  parties  to  the  other  certified. — Pits  to  pay  costs 
up  to  judgment,  costs  of  account  reserved  and  further  consideration 
adjourned. — See  Saunders  v.  Newbold,  Kekewich,  J.,  28  June,  1904, 
B.  2720  ;  [1905]  1  Ch.  260. 

NOTES. 
TJNCGKSCIONABLE   BARGAINS. 

In  cases  of  catching  bargains  with  heirs,  reversioners,  or  expectants  Right  to 
in  the  lifetime  of  the  fathers  or  ancestors,  there  is,  from  the  intrinsic  un-  relief, 
conscionableness  of  the  bargain,  an  appearance  of  fraud :    Chesterfield  v. 
Janssen,  1  L.  C.  Eq.  303,  i.e.,  of  the  unconscientious  use  of  power  arising 
out  of  the  circumstances  or  conditions  of  the  parties  contracting — weakness 
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on  the  one  side,  extortion  on  the  other  :  E.  Aylesfonl  v.  Morris,  8  Ch.  484, 
490,  Form  3,  sup. 

The  jurisdiction  of  equity  to  set  aside  deaUngs  as  unconscionable  is  un- 
afiectod  by  the  repeal  of  the  usury  laws  ;  Tyler  v.  Yales,  6  Ch.  665  ;  Miller 
V.  Cooh,  10  Eq.  641  ;  Crofl  v.  Graham,  2  D.  J.  &  S.  155,  Form  1,  sup.  p.  2275 ; 
and  remains  unaltered  by  the  Sales  of  Reversions  Act,  1867  (31  V.  c.  4),  by 
which  it  is  enacted  that  no  purchase  of  any  reversionary  interest,  made  bond 
fide  and  without  unfair  dealing,  shall  be  opened  or  set  aside  merely  on  the 
ground  of  undervalue  ;  for  in  cases  of  this  class  there  is  a  presumption  of 
fraud  :  E.  Aylesford  v.  Morris,  8  Ch.  490  ;  and  what  is  set  aside  is  a  loan, 
not  a  purchase  :  Beynon  v.  Cook,  10  Ch.  389,  392,  n.  ;  TyV.r  v.  Yates,  11  Eq. 
265,  276 :   6  Ch.  665. 

Every  person  who  is  entitled,  either  absolutely  or  contingently,  to  any 
reversion  or  remainder  in  a  property  or  a  portion,  or  who  has  the  hope  of 
succession  to  the  property  of  an  ancestor  or  relative,  either  by  reason  of  his 
being  the  heir-apparent  or  presumptive,  or  by  reason  merely  of  general 
expectation  groimded  upon  the  position  in  life  of,  or  any  supposed  or  pre- 
sumed affection  on  the  part  of  his  ancestor  or  relative,  is  an  expectant  heir 
within  the  meaning  of  the  rule  :  Beynon  v.  Cooh,  10  Ch.  391,  n.  ;  E.  Ayles- 
ford v.  M(yrris,  8  Ch.  497  ;  Tyler  v.  Yates,  11  Eq.  265  ;  6  Ch.  666  ;  Totten- 
ham v.  Emmctt,  14  W.  R.  3  ;  12  L.  T.  838  ;  10  Jur.  N.  S.  1070  ;  Re  Slater's 
Trusts,  11  Ch.  D.  227  ;  Nevill  v.  Snelling,  15  Ch.  D.  679  ;  Croft  v.  Graham, 
sup. ;  James  v.  Kerr,  40  Ch.  D.  449. 

It  is  not  necessary  that  there  should  be  any  actual  dealing  with  the  ex- 
pectant or  reversionary  interest,  if  the  expectant  heir  be  in  fact  trusted  on 
the  credit  of  his  expectations  :  E.  Aylesford  v.  Morris,  8  Ch.  497  ;  Beynon  v. 
Cook.  10  Ch.  392,  n. ;  Nevill  v.  Snelling,  15  Ch.  D.  679. 

It  has  been  held  that  no  reUef  will  be  given  in  respect  of  dealings  with 
property  in  possession,  though  subject  to  an  annuity :  Webster  v.  Cook, 
2  Ch.  542 ;  but  this  decision  has  been  doubted  :  V.-C.  S.  in  Tyler  v.  Yates, 
11  Eq.  276  ;  and  was  not  followed  in  Helsham  v.  Barnett,  21  W.  R.  309  ; 
or  in  Howley  v.  Cook,  I.  R.  8  Eq.  570. 

The  mere  fact  that  the  dealings  impeached  were  known  to  the  expectant's 
family  or  friends,  or  that  he  had  professional  advice,  though  very  material 
in  disproving  the  combined  weakness  and  extortion  on  which  the  presump- 
tion of  fraud  depends,  is  not  suflQoient  of  itself  (notwithstanding  the  words  of 
Ixird  Brougham  in  King  v.  Hamlet,  2  My.  &  K.  456,  474)  to  prevent  relief 
being  given  :  Miller  v.  Cooh,  10  Eq.  641,  647  ;  James  v.  Kerr,  40  Ch.  D.  449  ; 
E.  Aylesford  v.  Morris,  8  Ch.  492  ;  Talbot  v.  Staniforth,  IJ.  &  H.  484 ;  and 
see  Siigd.  V.  &  P.  277  ;  and  on  the  same  principle  the  age  of  the  expectant 
though  material,  is  not  conclusive  :  Beynon  v.  Cook,  10  Ch.  389  ;  Tynte  v. 
Hodge,  2  H.  &  M.  287,  296 ;  and  see  Helsham  v.  Barnett,  21  W.  R.  309 ; 
Howley  v.  Cooh,  I.  R.  8  Eq.  570. 

In  cases  not  within  the  Act  31  V.  c.  4  (wliich  has  only  got  rid  of  the 
arbitrary  rule  of  equity  as  to  value  :  Sae  v.  Joyce,  29  L.  R.  Ir.  500),  e.g., 
where  the  bargain  is  prima  facie  unreasonable,  the  onus  is  on  the  Deft  of 
showing  that  the  transaction  is  fair  and  righteous  :  E.  Aylesford  v.  Morris, 
8  Ch.  496  ;  Webster  v.  Cooh,  2  Ch.  542,  546  ;  Tynte  v.  Hodge,  2  H.  &  M.  287  ; 
Talbot  V.  Staniforth,  IJ.  &  H.  484  ;  Aldborough  v.  Trye,  7  CI.  &  E.  430 ; 
Davis  V.  D.  of  Marlborough,  2  Sw.  139  ;  Bac  v.  Joyce,  sup. ;  Brenchley  v. 
Higgins,  82  I..  T.  143. 

In  determining  whether  a  contract  is  a  hard  bargain,  the  point  to  be  con- 
sidered is  not  merely  the  quantum  of  the  consideration,  but  whether  one 
party  has  taken  an  unfair  advantage  of  the  other :  Middleton  v.  Brown, 
47  L.  J.  Ch.  411  ;  and  see  Bees  v.  De  Bemardy,  [1896]  2  Ch.  437  ;  Fry  v. 
Lane  ;  WhitUt  v.  Bush,  40  Ch.  D.  312  ;  and  sup.  p.  2256. 

Accounts  settled  for  the  purpose  of  advances  on  post-obit  bonds,  or  mort- 
gages of  reversionary  interests,  will  not  be  treated  as  settled  accounts  :  Croft 
V.  OraJiam,  2  D.  J.  &  S.  155  ;  5  Giff.  1  ;  Tottenham  v.  Green,  1  N.  R.  466 ; 
32  L.  J.  Ch.  201 ;  and  see  Cheese  v.  Keen,  [1908]  1  Ch.  245, 
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Assignees  with  notice  of  securities  impeach.ed  as  unconscionable  are  bound  Assignees 
by  the  equities  between  tlie  parties  to  the  original  dealing  :   Tottenham  v.  ^'t^  notice. 
Green,  mp. ;  Nesbitt  v.  Berridge,  32  Beav.  482  ;  4  D.  J.  &  S.  45. 

Laches  is  only  imputable  from  the  time  when  the  reversionary  or  expectant 
interest  falls  into  possession  :  Beynon  v.  Cook,  10  Ch.  393,  399  ;  Readdy  v. 
Prendergast,  55  L.  T.  767  ;  56  L.  T.  790  ;  of.  Nult  v.  Easlon,  [1900]  1  Ch.  29. 

Actions  of  this  class  are  treated  as  redemption  actions  :  Peacock  v.  Evans,  Proceedings. 
16  Ves.  512  ;  and  therefore  repayment  of  the  actual  consideration  is  directed 
with  interest — ^usually  at  £5  p.  c,  by  analogy  to  the  legal  rate  :  E.  Ayles- 
ford  V.  Morris,  8  Ch.  492  ;  Tyler  v.  Yates,  11  Eq.  265  ;  6  Ch.  665  ;  Miller  v. 
Cook,  10  Eq.  641  ;  James  v.  Kerr.  40  Ch.  D.  449  ;  and  see  Croft  v.  Graham, 
5  Giff.  1 ;  and  costs  have  been  allowed  to  the  Deft :  Miller  v.  Cook,  10  Eq. 
641  ;  and  are  not  usually  allowed  to  the  Pit :  E.  Aylesford  v.  Morris,  8  Ch. 
492 ;  Tyler  v.  Yates,  11  Eq.  365  ;  6  Ch.  665 ;  Croft  v.  Gi-aham,  5  Giff.  1 ;  unless 
he  has,  before  the  commencement  of  the  action,  offered  proper  terms  which 
have  been  refused  :  Beynon  v.  Cook,  10  Ch.  389  ;  Wyatt  v.  Cook,  16  W.  R. 
502  ;  18  L.  T.  12 ;  or  unless  the  Deft  has  been  guilty  of  fraud  or  misconduct : 
HowleyY.  Cook,  I.  R.  8  Eq.  570 ;  and  in  default  of  payment  of  principal  and 
interest  and  costs,  if  allowed  to  the  Deft,  the  action  is  dismissed  with  costs : 
Croft  V.  Graham,  2  D.  J.  &  S.  155  ;  Benyon  v.  Fitch,  35  Beav.  570,  578. 

Questions  of  unconscionable  bargain,  and  the  right  of  incumbrancers  to 
hold  a  mortgage  and  further  charge  as  a  security  only  for  sums  actually 
advanced,  in  cases  where  the  fund  is  in  Court,  have  been  raised  and  deter- 
mined on  petition  without  the  institution  of  an  action :  Re  Slater'' s  Trusts, 
11  Ch.  D.  227  ;  Lewis  v.  Hillman,  3  H.  L.  C.  607,  630. 

As  to  the  effect  of  the  Money-lenders  Act,  1900  (63  &  64  V.  c.  51),  see  Money- 
Re  a  Debtor,  [1903]  1  K.  B.  705  (disapproving  Wiltrni  v.  Osbom,  [1901]  lenders  Act, 
2  K.  B.  110) ;   Samuel  v.  Newbolt,  [1906]  A.  C.  461  ;   and  sup.  p.  1936  ;  1900- 
and  in  the  case  of  a  purchaser  or  assignee  for  value,  see  Be  Robinson,  Clark- 
son  v.  R.,  [1911]  1  Ch.  230. 

The  Trustee  in  bankruptcy  of  the  debtor  may  go  behind  a  judgment 
obtained  by  a  money-lender  in  default  of  defence :  Re  Campbell,  [1911] 
2  K.  B.  992. 

(IV.)      FRAUD  ON  MARITAL  RIGHTS. 

Settlement  set  aside  as  in  Fraud  of  Marital  Rights,  and  Trusts  of 
New  Settlement  declared. 
"  Declare  that  the  indenture  of  settlement,  dated  the  —  day  of  — 
in  the  pleadings  mentioned,  is  and  was  a  fraud  on  the  marital  rights 
of  the  Pit ;  And  order  that  the  Defts  J.  and  W.  (trustees),  do  (within 
&c.)  deliver  up  the  said  indenture  (to  the  Pit)  to  be  cancelled, 
and  deliver  to  the  Pit  all  deeds  and  documents  relating  to  the  trust 
property  comprised  in  the  said  indenture,  including  the  counterpart 
of  the  lease  of  the  house  &c." — Account  of  rents  and  profits  against 
Defts  J.  and  W. — Pit's  costs  to  be  taxed  and  paid  by  Defts  other 
than  the  Deft  F.  (wife) — "  And  declare  that  the  Pit  is  entitled  to 
the  rents  and  profits  of  the  said  house  during  his  life  ;  that  after  his 
death  the  Deft  F.  will  be  entitled  to  such  rents  and  profits  during 
her  life  ;  and  that,  after  the  death  of  the  survivor  of  them,  such 
house  shall  go  according  to  their  joint  appointment,  and  in  default 
of  such  joint  appointment  according  to  the  appointment  of  the 
survivor,  and  in  default  of  such  last-mentioned  appointment  to  the 
Deft  M.  (child  of  Pit  and  F.)." — Liberty  to  apply. — Downes  v.  Jenn- 
ings, M.  R.,  17  March,  1863,  A.  546  ;  32  Beav.  290.  ' 
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The  Pit  not  seeking  for  the  appointment  of  new  trustees,  the  Court 
declared  new  trusts  to  save  the  expense  of  a  fresh  deed.  It  appears  that  the 
trustees,  as  having  been  parties  to  the  fraud,  were  not  permitted  to  retain 
the  custody  of  the  title  deeds. 

As  to  the  jurisdiction  of  Equity  in  cases  of  this  kind,  see  Countess  of 
Strathmore  v.  Bowes,  1  L.  C.  Eq.  642. 

Fraudulent  naisrepresentations  by  the  wife  as  to  her  chastity  when  pre- 
viously married  are  not  such  a  fraud  on  the  husband  as  to  entitle  him  to  set 
aside  the  settlement  made  on  their  marriage  :  J.  v.  J.,  53  L.  J.  Ch.  1014  ; 
51L.  T.  537;  62  L.  T.  78. 

Having  regard  to  the  Married  Women's  Property  Act,  1882  (45  &  46  V. 
c,  75),  such  actions  would  seem  to  be  now  obsolete. 

(v.)      FRAUDS   ON   CEEDITOES. 

1.  Conveyance  in  Fraud  of  Creditors  wholly  set  aside. 

"  Declare  that  the  indentuie  (of  settlement)  dated  &c.  in  the 
pleadings  mentioned  is  fraudulent  and  void  as  against  the  creditors 
of  A.,  the  bankrupt  in  the  pleadings  named ;  And  order  that  the 
Deft  P.  do  within  &c.  deliver  up  the  said  indenture  to  the  Pits  C. 
&c.  to  be  cancelled  ;  And  it  is  ordered  that  the  following  &c.  :  1. 
An  account  of  the  rents  and  profits  of  the  hereditaments  &o.  comprised 
in  the  said  indenture  received  by  the  Deft  P.  or  by  any  other  person 
&c.  ;  And  it  is  ordered  that  the  Deft  P.  do  within  (one  month)  after 
the  date  of  the  Master's  certificate  of  the  result  of  such  account, 
pay  the  balance,  if  any,  that  shall  be  certified  to  be  due  from  him  to 
the  Pits  C.  &c.,  as  the  trustee  of  the  property  of  A.,  a  bankrupt." 
— Defts  to  pay  Pit's  costs  of  action. — "  But  in  case,  on  taking  the 
said  account,  any  balance  shall  appear  to  be  due  to  the  Deft  P., 
Adjourn  further  consideration  and  subsequent  costs." — Gazenove  v. 
Pilkington,  M.  E.,  19  March,  1858,  A.  800. 


2.  The  like  in  Administration  Action — Inquiry  as  to  Acquiescence — 

Costs. 

"  Declare  that  the  indenture  of  settlement  dated  &c.  in  the  plead- 
ings mentioned  is  fraudulent  and  void  as  against  the  creditors  of 
the  intestate  C."  ; — 1.  Account  of  what  is  due  to  the  Pit  and  all 
other  creditors  &c. — 2.  "  An  inquiry  whether  any  and  which  of  such 
creditors  assented  to  or  acquiesced  in  the  said  indenture  dated  &c." 
— ^Usual  directions  for  admon. — Deft  P.  (trustee)  to  pay  Pit's  costs  of 
action  (as  between  party  and  party). — Adjourn  further  consideration 
and  costs  of  Deft  C.  (admor)  and  of  Pit,  as  between  solr  and  client, 
beyond  his  costs  as  between  party  and  party. — Liberty  to  apply. — 
Freeman  v.  Pope,  V.-C.  J.,  17  Dec.  1869,  A.  3263  ;  9  Eq.  206  ;  afid. 
5  Ch.  538. 

Eor  declaration  that  the  indentures  in  the  pleadings  mentioned  were 
fraudulent  and  void  as  against  the  Pit  and  the  other  creditors  of  the  testator, 
and  that  the  property  comprised  therein  was  assets  for  the  payment  of  the 
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testator's  debts,  see  Taylor  v.  Coenen,  V.-C.  M.,  31  Jan.  1876,  B.  229  ;  1  Ch. 
D.  636 ;  Skarf  v.  Sonlby,  V.-C.  E.,  11  Nov.  1848,  B.  184 ;  16  Sim.  344 ; 
8.  C,  1  M.  &  G.  364. 

3.  Settlement  in  Fraud  of  Creditors  partially  set  aside. 
"  Declare  ttat  the  indenture  (of  settlement),  dated  &c.,  in  the 
pleadings  mentioned,  is  void  as  against  the  Pits  (liquidators)  and 
the  other  creditors  of  the  Deft  A.  ;  And  order  that  the  Defts  G., 
W.,  and  J.  (trustees)  do  join  and  concur  in  all  acts  and  things  necessary 
for  making  the  property  comprised  in  the  said  indenture  available 
for  satisfying  the  claims  of  the  Pits  and  all  other  the  said  creditors 
of  the  Deft  A.,  as  shall  be  directed  by  the  Judge  at  Chambers  in  case 
the  parties  difEer." — Liberty  to  the  Pits  to  apply  for  their  costs  out 
of  the  assets  of  the  co.,  in  the  winding-up. — Reese  River  Mining  Co. 
V.  Ativell,  M.  E.,  11  March,  1869,  B.  681 ;  7  Eq.  347  ;  following 
Bott  V.  Smith,  21  Beav.  511. 

For  decree  in  admon  suit,  declaring  that  gifts  of  chattels  and  money,  and 
a  settlement,  were  fraudulent  and  void  as  against  the  creditors  of  an  in- 
testate, and  that,  as  between  the  Defts,  the  funeral  and  admon  expenses  and 
the  Pit's  costs  ought  to  be  borne  by  the  Defts,  other  than  the  trustee  of  the 
settlement,  rateably  in  proportion  to  the  amount  or  value  of  the  several 
gifts  to  them  respectively,  and  of  their  respective  interests  under  the  settle- 
ment, without  prejudice  to  the  right  of  the  Pits  to  enforce  the  decree  against 
all  or  any  of  the  Defts,  and  against  all  or  any  part  of  the  estate  of  the  in- 
testate, as  they  might  be  advised,  see  Cornish  v.  Clarh,  M.  R.,  4  May,  1872, 
A.  1454  ;   14  Eq.  184,  settled  by  the  Court. 

For  judgment  declaring  bond  void  as  against  Pit  and  all  other  creditors, 
if  any,  directing  account  of  what  due  from  estate  of  debtor  to  Pit  (not 
exceeding  penalty  of  bond)  and  other  creditors,  if  any,  and  declaring  that 
property  conveyed  was  liable  to  make  good  amounts  which  should  be 
certified  to  be  due  on  taking  account,  see  Re  Maddever,  Three  Towns  Banking 
Go.  V.  M.,  4  June,  1883,  B.  1213  ;  27  Ch.  D.  523,  C.  A. 

4.  Settlement  in  Fraud  of  Creditors  set  aside,  except  as  to  Mortgagee, 
without  Notice,  of  Interest  thereunder — Consequential  Directions. 

Declare  that  the  indenture  of  settlement  in  the  pleadings  men- 
tioned, dated  &c.,  and  made  between  &c.,  is  void  as  against  the 
Pits  and  all  other  the  creditors  (if  any)  of  the  Deft  G.,  except  as  to 
the  reversionary  life  interest  of  the  Deft  G.  thereunder,  which  has 
been  mortgaged  to  the  Deft  S.  And  declare  that  the  hereditaments 
at  S.,  and  the  policy  of  assurance  upon  the  life  of  the  said  G.  in  the 
P.  Institution,  and  bonuses  thereon  comprised  in  the  said  indenture, 
are  liable  to  make  good,  first,  to  the  Deft  S.  the  amount  (due  to  the 
Deft  8.  on  the  security)  of  the  said  reversionary  life  interest  of  the 
Deft  G.  and  the  costs  of  the  Deft  S.  of  this  action,  and  secondly,  to 
the  Pits  their  costs  of  this  action  ;  and  that,  subject  as  aforesaid, 
the  said  hereditaments  at  S.  are  liable  to  make  good,  firstly,  the 
amount  which  shall  be  found  to  be  due  to  the  Pits  under  the  account 
hereinafter  directed  ;  and,  secondly,  the  amount  which  shall  be 
found  to  be  due  to  the  other  creditors  (if  any)  of  the  Deft  G.  under 
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such  account,  and  that,  subject  as  aforesaid,  the  said  policy  and 
bonuses  are  liable  to  make  good  the  balance  of  the  amounts  which 
shall  be  found  due  as  aforesaid  to  the  Pits  and  the  other  creditors 
(if  any)  of  the  Deft  G.  pari  passu.  Directions  for  sale  of  heredita- 
ments and  policy,  and  for  payment  of  purchase-money  into  Court. 
Inquiry  as  to  value  of  reversionary  life  interest,  and  account  of  what 
is  due  to  Pit  and  other  creditors. — Adjourn  further  consideration. 
—Halifax  Joint  Stock  Bank  v.  GledUU,  Kay,  J.,  8  Nov.  1890,  A.  1624  ; 
S.  C,  [1891]  1  Ch.  31. 

The  words  "  due  to  the  Deft  S.  on  the  security  "  do  not  appear  in  the 
order  as  drawn  up,  but  would  seem  to  be  necessary. 

5.  Sale  in  Consideration  of  an  Annuity  to  Wife  set  aside,  with 
Consequent  Relief. 

[D.  assigned  his  business,  goodwill,  and  office  furniture  to  W.,  in  con- 
sideration of  a  bond  given  by  W.  to  K.,  as  trustee,  for  securing  payment  of 
an  annuity  of  £100  to  H.,  the  wife  of  D.,  for  lier  separate  use,  and  after  her 
death  to  D.,  with  provisions  for  commuting  at  any  time.  Pits  were  judg- 
ment creditors  of  D.     The  bond  was  in  D.'s  custody.] 

"  Declare  that  the  provision  made  in  the  condition  of  the  bond  of 
the  Deft  W.  for  payment  of  an  annuity  of  £100  to  the  Deft  H.,  the 
wife  of  the  Deft  D.,  is  fraudulent  and  void  as  against  the  Pits, 
judgment  creditors  of  the  Deft  D.  ;  and  that  as  between  the  Pits 
and  the  Defts  D.  and  H.,  his  wife,  the  said  annuity  of  £100  ought, 
during  the  life  of  the  said  H.,  to  be  paid  to  the  Pits  in  satisfaction 
of  their  judgment  debts  and  costs,  as  hereinafter  mentioned." — 
Costs  of  Deft  W.  to  be  taxed  and  paid  by  the  Pits. — "  And  order 
that  the  Deft  D.  do,  on  or  before  the  —  of  — ,  deliver  up  the  bond 
in  the  pleadings  mentioned,  dated  &c.,  to  the  Deft  K.,  as  a  trustee 
for  the  Pits,  until  satisfaction  of  their  judgment  debts  and  costs  ; 
and  it  is  ordered  that  the  said  Deft  K.  do  deposit  such  bond  in  the 
Central  Office  ;  And  thereupon  tax  the  costs  of  the  Deft  K.  of  this 
action  ;  And  it  is  ordered  that  such  costs,  when  taxed,  be  paid  to 
the  said  Deft  K.  by  the  plaintiffs,  without  prejudice  to  the 
said  Deft  retaining  his  costs  of  this  action,  to  be  taxed  &c.  as 
between  solr  and  client,  out  of  any  money  to  be  recovered  on  the 
said  bond. — Tax  the  Pits  their  costs  of  this  action  ;  And  it  is  ordered 
that  the  Deft  D.  do  pay  to  the  Pits  N.  and  C.  their  said  costs  when 
taxed,  and  also  the  costs  which  shall  be  paid  by  the  Pits  to  the 
Defts  K.  and  W.,  as  hereinbefore  directed  ;  and  in  default  of  liis  so 
paying  the  same,  the  Pits  are  to  be  at  liberty  to  add  such  costs  to 
their  judgment  debts." — Liberty  to  the  Pits  to  apply  in  Chambers 
respecting  putting  the  bond  in  suit. — Liberty  to  the  Deft  K-  to 
apply  as  to  any  charges  and  expenses  properly  incurred  by  him,  not 
being  costs  in  the  suit. — Liberty  to  apply  generally. — See  Neale  v. 
Day,  V.-C.  W.,  23  Nov.  1858,  B.  562  ;  4  Jur.  N.  S.  1225  ;  28  L.  J. 
Ch.  45  ;  7  W.  E,  45  ;  settled  by  the  Court. 
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NOTES. 
JUBISDICTION. 

By  the  Bankruptcy  Act,  1883,  s.  102,  the  Courts  having  jurisdiction  in 
bankruptcy  (i.e.,  the  High  Court  and  County  Courts,  s.  92),  have  full 
power  to  decide  all  questions  whatsoever,  whether  of  law  or  fact,  which  may 
arise  in  any  case  of  bankruptcy  coming  within  their  cognizance,  or  which 
they  may  deem  expedient  or  necessary  to  decide  for  the  purpose  of  doing 
complete  justice,  or  making  a  complete  distribution,  in  any  such  case. 

The  corresponding  sections  of  the  Act  of  1869  (ss.  65,  66,  and  72)  did  not 
enable  the  Court  of  Bankruptcy  to  draw  compulsorily  within  the  sphere  of 
its  jurisdiction  property,  or  tlie  owners  of  property,  not  vested  in  the  trustee, 
and  not  originally  subject  to  the  admon  in  bankruptcy  :  Be  Motion,  Mauk 
v.  Davis,  9  Ch.  192,  210  ;  nor  matters  which  merely  had  their  inception  in 
bankruptcy  :  Exp.  Lyons,  1  Ch.  494  ;  nor  ought  that  Court  to  exercise  its 
discretionary  jurisdiction  as  to  setting  aside  settlements  under  the  Statute  of 
Ehz.,  where  serious  questions  of  character  and  a  large  amount  of  property 
were  involved  :  Exp.  Price,  Be  Boherts,  21  Ch.  D.  553,  C.  A. 

The  debtor  and  creditors,  the  trustees,  the  assets  and  the  mode  of  ad- 
ministering tliem,  and  some  classes  of  transactions  which  under  special 
clauses  of  the  Acts  might  be  specially  dealt  with  as  regards  third  parties, 
were  subject  to  the  jurisdiction ;  but  demands  against  strangers  to  the 
bankruptcy  could  not  be  prosecuted  in  a  Court  of  Bankruptcy :  Ellis  v. 
Silber,  8  Ch.  83,  86  ;  unless  by  their  acts  or  otherwise  they  submitted  to 
the  jurisdiction :  Exp.  Anderson,  5  Ch.  473  ;  Ellis  v.  Silber,  8  Ch.  87  ;  and 
see  Tanqueray  v.  Bowles,  14  Eq.  151. 

FOEM    OF   JUDGMENT. 

In  actions  of  this  nature  the  deed  impeached  is  usually  declared  f raudu  - 
lent  and  void  as  against  creditors,  with  or  without  directions  for  cancella- 
tion ;  the  operation  of  the  statute  13  Ehz.  c.  5,  or  of  the  Bankruptcy  Act, 
being  treated  as  sufficient  in  itself  without  directions  for  reconveyances  or 
reassignments  :  Gazenove  v.  Pilkington,  Form  1,  sup.  p.  2280  ;  Freeman  v. 
Pope,  9  Eq.  206 ;  5  Ch.  538,  Form  2,  sup.  p.  2280 ;  Smith  v.  Hurst,  10  Ha.  30. 

Where  the  deed  is  only  set  aside,  so  far  as  may  be  necessary  for  the 
payment  of  the  Pit  or  other  creditors,  the  word  "  fraudulent "  has  been 
omitted :  French  v.  F.,  6  D.  M.  &  G.  95  ;  Bait  v.  Smith,  21  Beav.  511,  517  ; 
and  the  grantees  or  trustees  under  it  have  been  directed  to  make  the  pro- 
perty comprised  in  it  available  to  meet  the  demands  of  the  creditors :  Beese 
Biter  Co.  v.  Atwell,  7  Eq.  347,  Form  3,  sup.  p.  2281  ;  Bott  v.  Smith,  sup. 

Where  the  assignment  was  impeached  in  a  creditor's  action  for  admon  and 
the  fund  invested  on  mortgages  was  still  under  the  control  of  the  assignee, 
the  Court,  on  motion  in  the  action,  exacted  an  undertaking  from  her  not  to 
receive  the  moneys  secured  by  the  mortgages,  so  far  as  they  represented  the 
property  assigned  in  fraud  of  creditors,  and  not  to  deal  with  the  mortgages 
except  with  the  sanction  of  the  Court :  Be  Mouat ;  Kingston  Cotton  Mills  v. 
Mouat,  [1899]  1  Ch.  831. 

FRATTDS   ITNDER    13   ELIZ.    C.    5. 

The  Fraudulent  Conveyances  Act,  1571  (13  Eliz.  c.  5),  declares  void  all  Deeds  void 
deeds  and  assurances  made  with  intent  to  delay,  hinder,  or  defraud  creditors  under  the 
and  others  of  their  just  and  lawful  actions,  debts,  suits,  and  accounts.  statute. 

Where  the  deed  impeached  is  voluntary,  it  is  now  settled  that  an  intent  to 
defraud  will  be  inferred,  if  after -deducting  the  property  comprised  in  the 
deed  sufficient  available  assets  are  not  left  for  the  payment  of  the  grantor's 
debts,  or  if  the  grantor  at  the  time  of  its  execution  contemplates  doing  any- 
thing which  may  lead  to  insolvency  :  Freeman  v.  Pope,  5  Ch.  538  ;  Mackay 
V.  Douglas,  14  Eq.  106  ;  Jenkins  v.  Vaughan,  3  Drew.  419  ;  Townsend  v. 
Westacott,  2  Beav.  340  ;  Exp.  Bussell,  Be  Butterworth,  19  Ch.  D.  588,  C.  A.  ; 
Exp.  Mercer,  Be  Wise,  17  Q.  B.  D.  290,  C.  A. ;  and  see  Be  Carl  Hirth,  [18991 
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1  Q.  B.  612,  C.  A.,  where  a  transfer  of  a  trader's  business  to  a  "  one-man  " 
company  in  consideration  of  fully  paid-up  shares,  and  of  the  co.  undertaking 
to  pay  his  debts,  was  held  void  as  against  the  trustee  in  his  bankruptcy 
grounded  on  an  anterior  act  of  bankruptcy. 

The  life  estate  of  the  settlor  under  the  settlement  ought  to  be  taken  into 
account :  Be  Lowndes,  18  Q.  B.  D.  677. 

The  mere  fact  of  some  debts  remaining  unpaid  at  the  date  of  the  deed  is 
not  enough  to  avoid  it :  Kent  v.  Riley,  14  Eq.  1 90 ;  Skarf  v.  Soulby,  1 
Mac.  &  G.  364 ;  Townsend  v.  Westacott,  2  Beav.  340,  344 ;  Be  Johnson, 
Golden  v.  Oillam,  20  Ch.  D.  389,  C.  A. ;  the  dicta  in  Spiretl  v.  Willows,  3 
D.  J.  &  S.  293,  302,  not  being  followed  to  their  full  extent :  see  per  Giffard, 
L.  J.,  in  Freeman  v.  Pope,  5  Ch.  544. 

So,  too,  the  mere  fact  of  subsequent  insolvency,  not  resulting  from  the 
deed,  or  from  anything  contemplated  at  the  time  of  its  execution,  is  not 
enough  to  avoid  it :  Holloway  v.  Millard,  1M.3M.  ill ;  Y.-C.M., in  MacJcay 
V.  Douglas,  14  Eq.  121 ;  and  where  all  existing  debts  are  paid  and  the 
settlor  retains  an  income  sufficient  for  all  reasonable  requirements,  the 
settlement  cannot  be  avoided  merely  because  some  years  afterwards  it  has 
the  effect  of  defeating  or  delaying  subsequent  creditors  of  the  settlor :  Be 
Lane-Fox,  [1900]  2  Q.  B.  508;  but  when  the  grantor  becomes  insolvent  soon 
after  its  execution,  the  onus  is  upon  him  of  showing  not  merely  that  he  was 
solvent  at  the  date  of  the  deed,  but  that  he  was  in  a  position  to  execute  it : 
Orossley  v.  Elworthy,  12  Eq.  158  ;  and  see  Taylor  v.  Goenen,  1  Ch.  D.  636. 

The  fact  that  a  voluntary  settlement  contains  a  proviso  determining  the 
settlor's  life  estate  on  bankruptcy  does  not  necessarily  show  that  the  deed 
was  executed  in  defraud  of  creditors  :  Be  Holland,  [1902]  2  Ch.  360  ;  over- 
ruling Re  Pearson,  3  Ch.  D.  807  ;  but  quaere  whether  the  settlor's  life  estate 
passes  to  the  trustee  in  bankruptcy,  S.  0. 

Where  the  deed  impeached  is  supported  by  valuable  consideration,  an 
actual  intent  to  defraud  or  delay  creditors,  or  a  particular  creditor,  must  be 
proved :  per  Giffard,  L.  J.,  in  Freeman  v.  Pope,  5  Ch.  545 ;  Holmes  v. 
Penney,  3  K.  &  J.  90  ;  Harman  v.  Bichards,  10  Ha.  81,  89  ;  Thompson  v. 
Webster,  4  D.  &  J.  600  ;  Be  Johnson,  Golden  v.  Gillam,  20  Ch.  D.  389,  C.  A. ; 
Schreiber  v.  Dinkel,  54  L.  J.  Ch.  241 ;  Godfrey  v.  Poole,  13  App.  Ca.  497, 
P.  C.  ;  and  the  waiver  by  a  wife  of  her  equity  to  a  settlement  may  be  a  good 
consideration  :  Re  Borne,  54  L.  T.  301. 

A  deed  providing  for  the  carrying  on  of  the  settlor's  business,  and  ex- 
cluding non-assenting  creditors  from  receiving  dividends,  was  held  void 
under  the  statute  as  being  intended  to  prevent  creditors  from  exercising 
their  ordinary  rights :  Spencer  v.  Slater,  4  Q.  B.  D.  13  ;  secus,  where  the 
primary  object  of  the  deed  was  the  realization  of  the  business :  Boldero  v. 
London  and  Westminster  Discount  Co.,  5  Ex.  D.  47. 

But  the  mere  fact  that  some  creditors  are  intentionally  excluded  from  the 
operation  of  the  deed  does  not  make  a  deed  void  under  the  statute  :  Maske- 
lyne  and  Cooke  v.  Smith,  [1903]  1  K.  B.  671. 

The  deed  must  comprise  property  which  may  be  taken  in  execution : 
Bider  v.  Kidder,  10  Ves.  360 ;  Dundas  v.  Dutens,  1  Ves.  196 ;  Sims  v. 
Thomas,  12  Ad.  &  E.  536  ;  and  therefore,  since  the  Judgments  Act,  1838 
(1  &  2  V.  c.  110),  assignments  or  gifts  of  money,  notes,  stock,  or  choses  in 
action  are  within  the  statute  :  Barrack  v.  M'Cullock,  3  K.  &  J.  110  ;  Stokoe 
V.  Cowan,  29  Beav.  637  ;  French  v.  F.,  6  D.  M.  &  G.  95 ;  Neale  v.  Day, 
4  Jur.  N.  S.  1225  ;  28  L.  J.  Ch.  45  ;  7  W.  R.  45  ;  Form  5,  sup.  p.  2282. 

In  order  to  set  aside  a  settlement  made  in  consideration  of  marriage,  it  is 
necessary  to  prove,  not  merely  that  the  husband  was  embarrassed  and  that 
the  wife  had  notice  of  his  difficulties  :  Fraser  v.  Thompson,  1  GifE.  49  ;  Cam- 
pion V.  Cotton,  17  Ves.  264  ;  but  that  the  marriage  was  a  part  of  the  scheme 
to  defeat  and  delay  the  creditors,  and  was  not  contracted  bond  fide  :  Bulmer 
V.  Hunter,  8  Eq.  46 ;  Columbine  v.  Penhall,  1  Sm.  &  G.  229 ;  Re  Pennington, 
Exp.  Cooper,  59  h.T.I'J'l;  1888,  W.  N.  205  ;  5  Times  L.  R.  29  ;  5Morrell, 
268  ;  and  see  Kevan  v.  Crawford,  6  Ch.  D.  29,  C.  A. ;  secus,  in  the  case  of 
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voluntary  limitations  contained  in  a  marriage  settlement :  Siniih  v.  Chef  rill, 
4  Eq.  390. 

Sect.  5  of  13  Eliz.  c.  5,  excepts  from  the  operation  of  the  Act  interests 
lawfully  conveyed  upon  good  consideration  and  bond  fide  to  persons  having 
no  notice  of  any  fraud.  This  includes  a  purchaser  of  any  interest,  whether 
legal  or  equitable,  derived  under  the  settlement  itself :  Halifax  Banking  Co. 
V.  Oledhill,  [1891]  1  Ch.  31. 

Deeds  and  assurances  void  under  the  statute  are  usually,  but  not  neces-  Deeds  void 
sarily,  void  as  acts  of  bankruptcy,  or  as  acts  of  fraudulent  preference  ;  the  under  law  of 
chief  difference  between  the  statute  and  the  general  bankrupt  law  lieing  bankruptcy, 
that  the  statute  do6s  not  invalidate  transactions  in  consideration  of  ante- 
cedent debts,  or  for  the  benefit  of  one  creditor  in  preference  to  others,  and 
in  cases  under  the  statute  it  is  immaterial  whether  the  whole,  or  what  part 
of  the  grantor's  property  has  been  dealt  with,  or  whether  the  time  within 
which  the  transaction  might  be  impeached  as  an  act  of  bankruptcy,  or  of 
fraudulent  preference,  has  elapsed  or  not :  Alton  v.  Harrison,  4  Ch.  622  ; 
AUen  V.  Bonnett,  5  Ch.  577  ;  Boldero  v.  London  and  Westminster  Discount 
Co.,  5  Ex.  D.  47  ;  Estwick  v.  Caitland,  5  T.  R.  424  ;  and  see  1  Sm.  L.  C.  17. 
On  the  question  what  assurances  are  void  independently  of  the  statute  as 
acts  of  bankruptcy  or  under  the  Bankruptcy  Act,  1883,  s.  47  (replacing 
sect.  91  of  the  Act  of  1869),  see  Robson,  pp.  161  etseq. ;  May  on"  Fraudulent 
and  Voluntary  Dispositions,"  2nd  ed.,  Part  II. ;  Re  Huxtable,  2  Ch.  D.  54, 
C.  A. ;  and  as  to  the  retrospective  effect  of  the  section,  Exp.  Todd,  Re  Ash- 
croft,  19  Q.  B.  D.  186,  C.  A. 

According  to  the  true  construction  of  sect.  47  of  the  Bankruptcy  Act,  1883, 
a  voluntary  settlement  is  not  void  against  the  settlor's  trustee  in  bankruptcy 
from  its  date,  but  is  only  void  against  the  trustee  from  the  time  when  his 
title  accrues :  Be  Carter  and  Kenderdine,  [1897]  1  Ch.  776,  C.  A.,  overruling 
Re  Briggs  and  Spicer,  [1891]  2  Ch.  127  (where  it  was  held  that  as  purchasers 
from  the  trustees  of  a  settlement  are  "  parties  claiming  under  the  settle- 
ment "  within  sect.  47  of  the  Act  of  1883,  a  title  by  the  settlor  conveying, 
and  the  purchasers  paying  the  money  to  the  trustees  by  his  direction,  could 
not  be  forced  on  a  purchaser) ;  and  see  Noyes  v.  Paterson,  [1894]  3  Ch.  267. 
In  order  to  constitute  a  "  purchaser  in  good  faith  "  within  sect.  47,  it  is 
sufficient  if  there  be  good  faith  on  the  part  of  the  purchaser  ;  it  is  not  neces- 
sary that  both  parties  to  the  transaction  should  act  in  good  faith ;  and 
therefore  a  post-nuptial  settlement  comprising  property  of  the  wife  who  has 
no  notice  of  any  fraudulent  intention  on  the  husband's  part  is  not  void  under 
the  section :  Mackintosh  v.  Pogose,  [1895]  1  Ch.  505  ;  and  see  Re  Tetley,  66 
L.  J.  Q.  B.  Ill ;  75  L.  T.  166 ;  1896,  W.  N.  86.  And  to  constitute  a  person 
"  purchaser  "  for  valuable  consideration  it  is  not  necessary  that  money  or 
property  should  be  given.  The  release  of  a  right  or  the  compromise  of  a 
claim  is  sufficient,  e.g.,  a  post-nuptial  settlement  executed  in  consideration 
of  the  wife  refraining  from  taking  proceedings  in  the  Divorce  Court  is  vahd 
against  the  Trustee  in  Bankruptcy,  although  executed  less  than  two  years 
before  the  bankruptcy :  Re  Pope,  [1908]  2  K.  B.  169. 

The  word  "  settlement "  in  sect.  47  of  the  Bankruptcy  Act,  1883,  means 
such  a  conveyance  or  transfer  by  the  donor  as  contemplates  the  retention  of 
the  property  by  the  donee,  either  in  its  original  form  or  in  such  a  form  that 
it  can  be  traced,  and  does  not  extend  to  a  conveyance  or  transfer  of  property 
which  cannot  be  traced,  and  therefore  a  gift  of  money  to  be  employed  in  a 
business,  or  in  the  purchase  of  a  business,  the  business  itself  not  being 
settled,  is  not  a  settlement  within  the  section:  Re  Plummer,  [1900]  2  Q.  B. 
790,  C.  A. ;  approving  Re  Player,  Exp.  Harvey,  15  Q.  B.  D.  682  ;  secus,  a 
gift  of  personal  property  without  restricting  the  donee's  power  of  alienation, 
but  with  intention  that  the  donee  shall  use  or  retain  the  property  for  an 
indefinite  time  :  Re  Tankard,  [1899]  2  Q.  B.  57. 

In  the  case  of  a  life  policy,  the  payment  of  a  premium  is  not  to  be  regarded 
as  a  separate  transaction  securing  a  certain  part  of  the  money  assured,  and 
therefore  the  payment  of  a  premium  by  a  settlor  in  continuation  of  previous 
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similar  payments  is  not,  perse,  a,"  settlement "  within  the  Act :  Be  Harrison 
and  Ingram,  Exp.  Whinney,  [1900]  2  Q.  B.  710,  C.  A. 

As  to  the  effect  generally  of  trusts  determinable  on  bankruptcy  or  aliena- 
tion, see  Lewin,  113  et  seq.  ;  and  that,  in  general,  the  date  of  the  act  of 
bankruptcy  rather  than  that  of  the  adjudication  is  the  point  of  time  to  be 
regarded,  sec  Mantefiorev.  Quedalla,  [1901]  1  Ch.  435. 

Damages  awarded  to  the  husband  in  a  divorce  suit  by  him  are  not  his 
' '  property  ' '  within  the  meaning  of  the  section  :  Re  Stephenson,  Exp.  Brawn, 
[1897]  1  Q.  B.  638. 

A  declaration  of  trust  has  been  held  not  to  be  within  sect.  4,  sub-sect.  1, 
providing  that  a  debtor  commits  an  act  of  bankruptcy  if  he  makes  a  fraudu- 
lent ' '  conveyance,  gift,  delivery,  or  transfer  of  his  property  -."Re  Spaclcman , 
Exp.  Foley,  24  Q.  B.  D.  728,  C.  A.  ;  but  see  Re  Hughes,  Exp.  Hughes,  [1893] 
1  Q.  B.  595,  C.  A.,  where  assignment  of  all  property  except  leaseholds, 
coupled  with  declaration  of  trust  as  to  leaseholds  was  held  to  be  within  the 
sub-section. 

A  settlement  of  a  man's  own  property  on  himself  with  a  limitation  over 
on  assignment  which  takes  effect  prior  to  bankruptcy,  is  void :  Exp. 
Stephens,  3  Ch.  D.  807  ;  Exp.  Jay,  Be  Harrison,  14  Ch.  D.  19,  C.  A. ;  Higgin- 
botham  v.  Holme,  19  Ves.  88  ;  Be  Holland,  Gregg  v.  H.,  [1901]  2  Ch.  145  ; 
secus,  on  marriage,  with  a  limitation  over  in  favour  of  his  wife  and  children 
(who  are  purchasers  for  value) :  Be  Detmold,  D.  v.  D.,  40  Ch.  D.  585 ; 
Knight  v.  Browne,  7  Jur.  N.  S.  894  ;  9  W.  R.  515  ;  4  L.  T.  206  ;  Brooke  v. 
Pearson,  27  Beav.  181  ;  and  see  Be  Johnson  Johnson,  [1904]  1  K.  B.  134  ; 
or  to  the  extent  to  which  property  of  the  wife  has  been  received  by  the 
husband,  and  included  in  the  settlement :  Mackintosh  v.  Pogose,  [1895]  1  Ch. 
505 ;  and  a  settlement,  merely  in  execution  of  a  power,  of  property  not 
belonging  to  the  settlor,  is  not  within  the  rule :  Be  Ashby,  Exp.  Wreford, 
[1892]  1  Q.  B.  872. 

A  contract  containing  thepowerto  control  the  user  afterthedate  of  a  bank- 
ruptcy of  property  then  vested  in  the  bankrupt,  and  a  deed  by  which  a  man 
about  to  become  bankrupt  intentionally  withdraws  all  his  property  from  the 
legal  process  which  his  creditors  are  entitled  to  enforce,  are  invalid  under 
the  statute,  or  as  being  in  fraud  of  the  bankruptcy  law  :  Exp.  Barter,  Exp. 
Black,  Re  Walker,  26  Ch.  D.  510,  C.  A.  ;  Exp.  Chaplin,  Re  Sinclair,  26  Ch.  D. 
319  C.  A. 

A  voluntary  settlement  which  is  " '  void  against  the  trustee ' '  in  bankruptcy 
of  the  settlor  under  sect.  47  is  void  for  all  purposes,  and  does  not  entitle  the 
trustee  to  stand  in  the  place  of  the  beneficiary  so  as  to  defeat  a  prior  title : 
Re  Farnham,  [1895]  2  Ch.  799,  C.  A.  ;  Sanguindii  v.  Stuckey^s  Banking  Co., 
[1895]  1  Ch.  176  ;  but  the  avoidance  only  operates  to  the  extent  of  the  debts 
and  the  costs  of  the  bankruptcy  :  Be  Sims,  Sheffield  v.  Prince,  45  W.  R.  189. 
And  generally  as  to  settlements  void  as  being  in  fraud  of  the  bankruptcy 
law,  see  Exp.  Jay,  sup.  ;  Be  Home,  54  L.  T.  301  ;  Robson,  143  et  seq.  ;  Wms. 
on  Bank.  260  et  seq.  ;  Wace,  239  et  seq. 
Proceeding.')         An  action  to  set  aside  a  deed  as  fraudulent  under  the  statute  may  be 
to  set  aside      commenced  either  by  the  trustee  in  bankruptcy  of  the  grantor,  who  sufli- 
deed.  ciently  represents  the  creditors  for  the  purposes  of  the  action  :   Holmes  v. 

Penney,  3  K.  &  J.  90,  104  ;  Kent  v.  Biley,  14  Eq.  190  ;  Ware  v.  Gardner,  7 
Eq.  317  ;  or  if  there  has  been  no  adjudication  in  bankruptcy,  by  a  creditor 
suing  on  behalf  of  all  the  creditors  of  the  grantor  :  Beese  Biver,  (Ssc.  Co.  v. 
Atwell,  7  Eq.  347  ;  Mackay  v.  Douglas,  14  Eq.  106 ;  and  see  Adames  v. 
Hallett,  6  Eq.  468  ;  though  his  debt  is  subsequent  to  the  date  of  the  deed, 
and  it  is  not  shown  that  any  debts  prior  to  its  execution  remain  unpaid : 
Taylor  v.  Coenen,  1  Ch.  D.  636  ;  Mackay  v.  Douglas,  14  Eq.  106  ;  Freeman 
v.  Pope,  5  Ch.  538 ;  Ware  v.  Gardner,  7  Eq.  317  ;  Jenkins  v.  Vaughan,  3 
Drew.  419  ;  or  though  his  debt  is  due  on  a  voluntary  post-obit  bond : 
Adames  v.  Hallett,  6  Eq.  468  ;  but  if  during  the  action  the  creditor  becomes 
debtor  to  the  grantor  on  a  balance  of  account,  the  action  cannot  be  main- 
i-uined :   White  v.  Witt,  24  W.  R.  727. 
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It  was  held  before  the  commencement  of  the  Jud.  Acts  that  a  creditor 
need  not  obtain  a  judgment  at  law  against  the  grantor  before  proceeding  to 
impeach  a  deed  under  the  statute,  or  to  obtain  any  lien  or  charging  order  on 
stock  or  shares  comprised  in  it :  Ueese  River,  die.  Co.  v.  Alwell,  7  Eq.  347  ; 
Goldsmith  v.  Russell,  5  D.  M.  &  G.  547. 

The  right  of  the  creditor  to  set  aside  such  a  deed  being  legal,  mere  delay  Delay, 
in  taking  proceedings  is  no  defence,  though  the  Pit  knew  of  the  facts,  and 
gives  no  good  reason  for  the  delay  :  Re  Maddever,  Three  Towns  Bkg.  Co.  v. 
M.,  27  Ch.  D.  523,  C.  A. 

Whore  a  deed  is  set  aside  as  fraudulent  under  the  statute,  trustees  under  Payment  of 
it  will  be  ordered  to  pay  costs  if  they  have  actively  upheld  it :   Machay  v.  costs  by 
Douglas,  14  Eq.  106  ;  Freeman  v.  Pope,  5  Ch.  538  ;  9  Eq.  206,  Form  2,  sup.  trustees. 
p.  2280  ;  or  have  made  the  action  necessary  by  their  conduct :  Tanqueray  v. 
Bowles,  14  Eq.  151  ;   and  it  has  been  held  that  the  utmost  that  the  Court 
can  do  for  them  is  not  to  order  them  to  pay  costs  :  Elsey  v.  Cox,  26  Beav. 
95  ;  Crossleij  v.  Elworthy,  12  Eq.  158  ;  and  see  decree  in  Cornish  v.  Clark, 
14  Eq.  184,  stip.  p.  2281  ;  per  contra,  Thompson  v.  Milligan,  18  L.  T.  809. 

COMPOSITION — CREDITOE's   DEED. 

The  essence  of  a  composition  arrangement  is  equality  between  the  credi-  Secret 
tors  ;  and  therefore  a  creditor  who  has  executed  a  deed  is  entitled  to  repudi-  benefit. 
ate  if  he  afterwards  discovers  that  others  have  been  induced  to  execute  by 
means  of  a  secret  bargain  for  a  payment  in  excess  of  the  composition :  Exp. 
Milner,  Re  M.,  15  Q.  B.  D.  605,  C.  A. ;  Dauglish  v.  Tennent,  L.  R.  2  Q.  B. 
49  ;  Knight  v.  Hunt,  5  Bing.  432  ;  Exp.  Barrow,  Re  Andrews,  18  Ch.  D.  464, 
C.  A.  ;  though  made  at  the  expense  of  a  third  party,  and  after  the  creditor 
himself  had  executed  :  Exp.  Milner,  sup. 

And  the  creditor  receiving  a  secret  benefit  releases  his  debt  absolutely,  and 
forfeits  all  right  to  the  composition :  Re  Harvey,  Exp.  Phillips,  1888,  W.  N.  88. 

Incumbrancers  who  claimed  priority  over  creditors  and  failed,  were  not  Incum- 
allowed  afterwards  to  execute  and  take  the  benefit  of  a  creditor's  deed  :  Re  brancers 
Meredith,  M.  v.  Facey,  29  Ch.  D.  745.  claiming 

And  as  to  compositions  in  bankruptcy,  see  the  Bankiuptcy  Act,  1890  (53  priority. 
&  54  V.  c.  71),  s.  3. 

By  the  Deeds  of  Arrangement  Act,  1887  (50  &  51  V.  c.  57),  s.  4,  the  Deeds  of 
expression  "  deed  of  arrangement  "  is  to  include  "  any  of  the  following  Arrangement 
instruments,  whether  under  seal  or  not,  made  by,  for,  or  in  respect  of  the  A<'*'>  1**87. 
affairs  of  a  debtor  for  the  benefit  of  his  creditors  generally  (otherwise  than 
in  pursuance  of  the  law  for  the  time  being  in  force  relating  to  bankruptcy), 
that  is  to  say,  an  assignment  of  property  ;  a  deed  of  or  agreement  for  a 
composition,"  and  certain  other  instruments  in  cases  where  creditors  of  a 
debtor  obtain  any  control  over  his  property  or  bu-siness.  A  deed  of  arrange- 
ment is  to  be  void  unless  registered  within  seven  clear  days  after  the  first 
execution  thereof  by  the  debtor  or  any  creditor,  where  the  execution  takes 
place  in  England  or  Ireland  (s.  5).  The  Act  prescribes  the  manner  of  regis- 
tration, and  requires  that  there  shall  be  registered  with  the  deed  an 
affidavit  verifying  the  time  of  execution  and  an  affidavit  by  the  debtor 
(s.  6),  and  constitutes  the  Regi.strar  of  Bills  of  Sale  in  England  and  Ireland 
respectively  registrar  for  the  purposes  of  the  Act  (s.  8) ;  and,  in  England, 
the  Bills  of  Sale  Department  of  the  Central  Office  of  the  Supreme  Court  of 
Judicature  is  the  office  for  registration.  Under  this  Act  Rules  of  Court  have 
been  made  for  the  purpose  of  carrying  the  Act  into  effect.  The  Act  does  not 
extend  to  assignments  in  favour  of  creditors  executed  by  foreign  debtors  : 
Dulaney  v.  Merry,  [1901]  1  K.  B.  536 ;  or  to  arrangements  made  by  a 
limited  oo.,  Be  Riley's,  Ld.,  [1903]  2  Ch.  590.     ' 

As  to  the  contents  of  the  debtor's  affidavit  under  sect.  6  of  the  Act,  see  Debtor's 
Maskelyne  and  Cooke  v.  Smith,  [1903]  1  K.  B.  671.    If  the  debtor's  affidavit  affidavit, 
is  sworn  (contrary  to  0.  xxxviii.  6)  before  a  commissioner  for  oaths  who 
is,  acting  as  solicitor  to  the  trustee  of  the  deed,  the  deed  is  void  :  Re  Bagley, 
[1911]  1  K.  B.  317,  C.  A.  applying :  Baker  v.  Ambrose,  [1896]  2  K.  B.  372. 
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ACTS    Ol"   FEAUDULENT  PBEFEEBNCE. 

By  the  Bankruptcy  Act,  1883,  s.  48,  every  conveyance  or  transfer  of 
property,  or  charge  thereon  made,  every  payment  made,  every  obligation 
incurred,  and  every  judicial  proceeding  taken  or  suffered  by  any  person 
unable  to  pay  his  debts  as  they  become  due  from  his  own  money  in  favour 
of  any  creditor,  with  a  view  of  giving  such  creditor  a  preference  over  the 
other  creditors,  is,  if  the  debtor  become  bankrupt  within  three  months  after 
the  date  thereof,  to  be  deemed  fraudulent  and  void  as  against  the  trustee  in 
bankruptcy  ;  but  the  section  does  not  affect  the  rights  of  any  person  making 
title  in  good  faith  and  for  valuable  consideration  through  or  under  a  creditor 
of  the  bankrupt. 
Principle.  I"  determining  what  is  a  fraudulent  preference,  the  words  of  the  statute 

are  the  primary  object  of  consideration,  though  the  old  decisions  previous  to 
the  Act  of  1869  may  be  useful  as  guides  :  Exp.  Griffith,  Be  Wikoxon,  23  Ch. 
D.  69,  C.  A.  ;  and,  in  accordance  with  those  decisions,  it  has  been  held  that 
any  transaction  which  is  not  the  spontaneous  act  of  the  debtor,  but  due 
wholly  or  in  part  to  pressure  on  the  part  of  the  creditor,  even  though  he  may 
have  notice  of  the  debtor's  embarrassments,  is  within  the  saving  clause,  and 
not  an  act  of  fraudulent  preference  :  Smith  v.  Pilgrim,  2  Ch.  D.  127  ;  Exp. 
Tempest,  6  Ch.  70  ;  S.  C,  10  Eq.  648  nom.  Exp.  Craven  ;  unless  the  trans- 
action is  in  other  respects  fraudulent  in  its  inception  :  Exp.  Reader,  20  Eq. 
763  ;  and  on  the  question  what  is  pressure  within  the  meaning  of  this  rule, 
see  Smith  v.  Pilgrim,  2  Ch.  D.  127  ;  Exp.  Topham,  8  Ch.  614 ;  Exp.  London 
and  County  Bank,  21  W.  R.  842  ;  L.  R.  16  Eq.  391 ;  Be  Exchange  Banking 
Co.,  Barnwell's  case,  50  L.  J.  Ch.  827  ;  45  L.  T.  431  ;  29  W.  R.  882 ;  and 
what  is  not  such  pressure,  see  Exp.  Halliday,  8  Ch.  283 ;  Exp.  Hall,  Be 
Cooper,  19  Ch.  D.  580  ;  and  see  Robson,  162  et  seq. ;  Wms.  on  Bank.  270 
et  seq.  ;  Exp.  Burtcm,  13  Ch.  D.  102,  C.  A. ;  and  see  Be  Jukes,  [1902]  2  K.  B. 
58. 

A  payment  is  invalid  as  being  a  preference  of  a  particular  creditor  if  such 

preference  was  the  substantial,  effectual,  or  dominant,  though  not  the  sole 

object  in  view :  Exp.  Hill,  Be  Bird,  23  Ch.  D.  695,  C.  A. ;  Exp.  Taylor,  Be 

Goldsmid,  18  Q.  B.  D.  295,  C.  A.  ;  Be  Lake,  Exp.  Dyer,  [1901]  1  K.  B.  710, 

C.  A. ;   but  not  merely  because  a  creditor  has  in  fact  been  preferred,  nor 

unless  the  relation  of  debtor  and  creditor  existed  at  the  time  of  the  payment : 

Exp.  Kelly,  Be  Smith,  Fleming  cfc  Co.,  11  Ch.  D.  306,  C.  A. ;  Exp.  Taylm,  Be 

Ooldsmid,  sup.  ;  nor  if  the  debtor  pays  in  the  honest  belief  on  reasonable 

grounds  that  he  is  legally  bound  to  make  the  pajrment,  although  he  is 

in  fact  under  no  legal  obligation  to  do  so  :  Be  Vautin,  Exp.  Sajfery,  [1900] 

2  Q.  B.  325  (where  money  lent  to  enable  the  debtor  to  free  liimself  from 

his  liabilities  on  the  Stock  Exchange,  which  in  the  result  he  proved  unable 

to  do,  was  returned  by  liim  to  the  lender) ;   and  in  general  the  Court  "is 

bound  to  look  at  the  motive  and  not  at  the  result  "  :   Be  Stenotyper,  Li., 

Instances.        [1901]  1  Ch.  250,  255,  per  Cozens-Hardy,  J.     Thus,  a  voluntary  payment  in 

order  to  make  good  a  breach  of  trust :   8.  C. ;  Be  Ball,  Exp.  Hutchinson, 

1886,  W.  N.  211;  1887,  W.  N.  21  ;  35  W.  R.  264 ;  Exp.  Stuhbins,  17  Ch.  D. 

8,  C.  A.  ;    or  a  conveyance,  on  the  eve  of  bankruptcy,  of  an  estate  to  make 

good  breaches  of  trust  and  shield  the  grantor  from  the  consequences  : 

Sharp  v.  Jackson,  [1899]  A.  C.  419,  H.  L.  ;  S.  C,  New's  Trustee  v.  Hunting, 

[1897]  2  Q.  B.  19,  C.  A. ;  Be  Lake,  Exp.  Dijer,  [1901]  1  K.  B.  710,  C.  A. ; 

payments  made  in  order  to  relieve  a  surety  :  Be  Mills,  Exp.  Official  Beceiver, 

1888,  W.  N.  24 ;  68  L.  T.  871  ;  5  Morrell,  55,  C.  A. ;  Be  Warren,  [1900]  2 

Q.  B.  138  ;  or  to  correct  a  mistake  previously  made  :  Exp.  Kelly,  Be  Smith, 

Fleming  &  Co.,  11  Ch.  D.  306,  C.  A.  ;  and  dealings  in  the  usual  course  of 

business,  or  of  a  current  account,  are  vahd :   Exp.  Carlisle  Bank,  36  L.  T. 

522  ;  E3:p.  Blackburn,  12  Eq.  358  ;  and  so,  too,  are  any  dealings  found  by  a 

jury  to  have  been  entered  into  without  intent  to  prefer,  whether  there  was 

pressure  upon  the  bankrupt  or  not :  Exp.  BoUand,  Be  Cherry,  7  Ch.  24. 

And  debentures  issued  to  a  creditor  as  security,  with  the  very  object  of 
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relieving  the  chairman  of  the  oo.  from  his  personal  hability  on  an  acceptance, 
were  held  to  be  valid :  Re  Stenotyper,  sup.  ;  but  the  word  "  creditor  "  in  sect. 
48  includes  a  surety  who  has  a  right  of  proof  under  sect.  37  :  Be  Paine,  Exp. 
Bead,  [1897]  1  Q.  B.  122  ;  and  therefore  a  charge  given  not  to  the  jmncipal 
debtor  but  to  the  surety,  though  before  he  has  been  called  upon  to  pay,  will 
be  a  fraudulent  preference  of  such  surety  :  Be  Blackpool  Motor  Car  Co., 
[1900]  1  Ch.  77. 

Sect.  164  of  the   Companies  Act,  1862,  for  which  is  substituted  sect.  In  wlnding- 
210  of  the  Companies  (Consolidation)  Act,  1908,  using  the  words  "  undue  or  up  of  co. 
fraudulent  preference,"  does  not  extend  the  operation  of  sect.  48  of  the 
Bankruptcy  Act,  1883  :   Re  Stenotyper,  sup. 

In  the  winding-up  of  a  co.,  the  doctrine  of  fraudulent  preference  cannot 
be  taken  advantage  of  by  a  mortgagee,  but  only  for  the  benefit  of  the 
whole  body  of  creditors  :  Willmott  v.  London  Celluloid  Co.,  34  Ch.  D.  147, 
C.  A. 

A  preferential  payment  of  a  creditor  of  a  oo.  is  a  fraudulent  preference  if 
made  not  merely  to  discharge  a  legal  obligation,  but  because  the  directors 
think  it  would  be  a  hardship  on  the  creditor  and  against  conscience  to  leave 
him  to  his  right  of  proof :  Be  W.  BlaiJcbiirn  ifc  Co.,  Buckley's  case,  [1899]  2  Ch. 
725 ;  following  Be  Fletcher,  9  Morrell,  8 ;  and  Be  Vingoe  and  Davies,  1 
Manson,  416. 

An  interval  of  sis  weeks  between  the  request  for  and  completion  of  a  Giving 
security  was  not  enough  to  disconnect  the  two  transactions  so  as  to  in-  security, 
validate  the  security  :  Kxp.  McKenzie,  42  L.  J.  Bky.  25 ;   28  L.  T.  486  ; 
nor  even  an  interval  of  three  months,  when  explained  :    Exp.  Tempest, 
6  Ch.  70. 

A  security  given  in  pursuance  of  a  honci  fide  agreement  entered  into  on 
a  loan  of  money  is  valid,  unless  the  agreement  is  to  give  security  on  being 
pressed  by  other  creditors,  or  is  not  absolute  :  Exp.  Bolland,  8  Ch.  D.  230  ; 
Exp.  Fisher,  7  Ch.  636  ;  Robson,  162  et  seq.  ;  Wace,  26  ;  and  a  security 
bona  fide  given  for  future  advances,  to  be  made  to  enable  the  bank- 
rupt to  carry  on  his  business,  was  held  valid  :  Martin  v.  Willyams,  20  L.  T. 
350. 

When  a  person  sets  up  a  bill  of  sale  given  on  the  eve  of  bankruptcy,  in 
pursuance  of  a  prior  agreement  to  give  it  up  if  and  when  required,  the 
onus  is  on  him  to  show  not  only  the  existence  of  the  agreement,  but  its  bond 
fidM :  Exp.  Kilncr,  Be  Barker,  13  Ch.  D.  246,  C.  A. 

And  where  the  grantor  of  a.  bill  of  sale  gave  to  liis  wife,  the  grantee,  a 
substituted  security  in  order  to  correct  a  mistake  in  the  bill  of  sale,  there  wr.s 
no  fraudulent  preference  :  Be  Tweedale,  Exp.  T.,  [1892]  2  Q.  B.  216. 

A  creditor  receiving  payment  or  security  without  notice  of  the  debtor's  Receiving 
circumstances  is  protected  by  the  saving  clause  :  Butcher  v.  Stead,  L.  R.  7  payment  or 
H.  L.  839  ;   S.  C,  9  Ch.  595 ;   even  though  the  dealing  on  the  part  of  the  security  with- 
debtor  may  amount  to  an  act  of  fraudulent  preference  :   Exp.  Putman,  22  °"*  notice, 
W.  R.  569. 

An  act  which  before  the  year  1869  would  have  been  a  fraudulent  prefer-  Or  three 
ence,  as  being  done  in  contemplation  of  bankruptcy,  is  now  protected,  if  months  be- 
bankruptcy  does  not  take  place  within  three  months  after  it :   per  Lord  '"''''  ^^nk- 
Cairns  in  Butcher  v.  Stead,  L.  R.  7  H.  L.  839,  846  ;  32  &  33  V.  c.  71,  s.  92  ;  ™P*°y- 
46  &  47  V.  c.  52,  s.  48. 

The  words  "  undue  preference  "  in  sect.  28  of  the  Bankruptcy  Act,  1883  "  Undue 
(as  to  refusal  of  order  of  discharge),  have  a  wide  operation,  and  apply  to  acts  preference.' 
which  could  not  be  avoided  as  "  fraudulent  preferences  "  under  sect.  48  :  Be 
Skegg,  Exp.  Skegg,  25  Q.  B.  D.  505,  C.  A. ;   and  so  also  the  like  words  in 
sect.  8  of  the  Bankruptcy  Act,  1890  (53  &  54  V.  c.  71) :  Be  Bryant,  Exp.  B., 
[1895]  1  Q.  B.  420,  C.  A. 

As  to  what  is  sufficient  evidence  of  a  bankrupt  "  suffering  a  judicial  pro- 
ceeding "  with  a  view  of  preferring  a  particular  creditor,  see  Exp.  Lancaster, 
Re  Marsden,  25  Ch.  D.  311,  C.  A. 

VOL.  ni.  7  H 
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(VI.)  VOLUNTARY  CONVEYANCES  ACT,  1893  (56  &  57  V.  0.  21). 

By  this  Act  the  law  with  reference  to  voluntary  conveyances  of  land  and 
the  avoidance  thereof  by  a  subsequent  purchaser  for  value  has  now  been 
entirely  altered,  and  the  forms  and  notes  contained  in  the  5th  edition  of  this 
work,  pp.  1959  et  seq.,  can  be  of  use  only  in  the  comparatively  rare  cases  in 
wliich  the  purchase  for  value  has  occurred,  within  the  meaning  of  sect.  2 
of  the  Act,  before  the  date  of  the  passing  of  the  Act,  viz.,  June  29th,  1893. 
They  are  accordingly  omitted  in  the  present  edition.  The  material  pro- 
visions of  this  Act  are  as  follows  : — 

Sect.  2.  Subject  as  hereinafter  mentioned,  no  conveyance  of  any  lands, 
tenements  or  hereditaments,  whether  made  before  or  after  the  passing  of  this 
Act,  if  in  fact  made  bona  fide  and  without  any  fraudulent  intent,  shall  here- 
after be  deemed  fraudulent  or  covinous  within  the  meaning  of  the  Act 
27  Eliz.  c.  4,  by  reason  of  any  subsequent  purchase  for  value,  or  be  defeated 
under  any  of  the  provisions  of  the  said  Act  by  a  conveyance  made  upon  any 
such  purchase,  any  rule  of  law  notwithstanding. 

Sect.  3.  This  Act  does  not  apply  in  any  case  in  which  the  author  of  a 
voluntary  conveyance  of  any  lands,  tenements  or  hereditaments  has  subse- 
quently, but  before  the  passing  of  this  Act,  disposed  of  or  dealt  with  the 
same  lands,  tenements  or  hereditaments,  to  or  in  favour  of  a  purchaser  for 
value. 

Sect.  4.  The  expression ' '  conveyance  ' '  includes  every  mode  of  disposition 
mentioned  or  referred  to  in  the  said  Act  of  Elizabeth. 

The  words  of  sect.  3  appear  to  be  wide  enough  to  include  a  case  in  which 
the  voluntary  settlor  has  entered  into,  but  has  not  completed,  at  the  date  of 
the  passing  of  the  Act,  a  binding  contract  for  sale. 

Under  27  Eliz.  c.  4,  the  word  "  purchaser  "  was  held  to  include  mort- 
gagees, legal  or  equitable :  Dolphin  v.  Aylward,  L.  R.  4  H.  L.  486  ;  Lister 
V.  Turner,  5  Ha.  281  ;  even  if  the  mortgage  were  in  general  terms,  and  in 
consideration  of  an  antecedent  debt :  Barton  v.  Vanheythuysen,  11. Ha.  133  ; 
L.  C.  in  Beavan  v.  B.  Oxford,  6  D.  M.  &  G.  520 ;  lessees  at  rack-rent : 
Ooodright  v.  Moses,  2  W.  Bl.  1019  ;  partners  where  the  grantor  obtained  a 
share  of  profits  in  respect  of  his  ownership  :  Shaw  v.  Standish,  2  Vern.  326  ; 
persons  claiming  in  consideration  of  marriage  :  Douglasse  v.  Waad,  1  Ch.  Ca. 
99  ;  trustees  of  a  creditor's  deed,  if  they  took  any  real  interest  under  it : 
Butterfield  v.  Heath,  15  Beav.  403  ;  not  otherwise  :  Cadell  v.  Bewley,  15  W.  K. 
703  ;  but  not  judgment  creditors  :  Beavan  v.  E.  Oxford,  6  D.  M.  &  G.  507  ; 
and  see  Dolphin  v.  Aylward,  L.  R.  4  H.  L.  486  ;  nor  a  person  purchasing  at  a 
sale  in  execution :  Godfrey  v.  Poole,  13  App.  Ca.  P.  C.  497  ;  nor  purchasers 
from  the  heir  or  devisee  of  the  grantor  :  Lewis  v.  Bees,  3  K.  &  J.  132, 151. 

(VII.)   IMMORAL  TRANSACTIONS. 

Inquiry  as  to  Consideration  of  Bond  alleged  to  have  been  given  for 
past  Cohabitation. 

Order  that  the  following  &c. — Inquiries  as  to  parties. — "  An 
inquiry  whether  the  testator  (obligor)  in  the  pleadings  named, 
sealed  and  delivered  as  his  act  and  deed  the  bond  dated  &c.  in  the 
pleadings  mentioned,  and  what  was  the  consideration  for  the  said 
l)ond,  and  how  the  said  bond  was  dealt  with  by  the  testator  in  his 
lifetime,  and  how  the  same  has  been  dealt  with  since  his  death,  and 
whether  the  late  Pit  Mary  H.  (obligee)  in  any  manner,  and  how, 
released  and  exonerated  the  estate  of  the  testator  from  the  payment 
cf  the  annuity  made  payable  by  the  said  bond  ;  and  what,  if  any- 
thing now  remains  due  in  respect  thereof ;    and  (in  case  the  said 
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late  Pit  had  released  or  exonerated  the  testator's  estate)  whether 
the  payment  of  the  said  annuity  had  in  any,  and  what,  manner 
been  secured  ;  and  if  not,  what,  if  any,  part  of  the  testator's  personal 
estate  remained  in  the  hands  of,  or  due  from  the  Deft  P.  (exor) 
applicable  to  the  payment  thereof." — Hall  v.  Palmer,  V.-C.  W., 
11  June,  1842,  A.  1454 ;  S.  C,  3  Hare,  532. 

For  further  order,  declaring  the  Pit,  as  the  legal  pers.  represve  of  Mary  H., 
entitled  to  be  paid  the  sum  found  due  in  respect  of  the  annuity,  and  that 
certain  legacies  given  by  the  testator  were  liable  to  pay  the  same  proportion- 
ately, with  consequent  directions,  see  S.  C,  V.-C.  W.,  8  May,  1844,  A.  1589  ; 
3  Hare,  536. 

For  decree  declaring  a  mortgage,  which  the  Court  held  to  have  been  given 
in  pursuance  of  an  immoral  agreement,  void,  and  directing  it  to  be  given  up 
to  be  cancelled,  and  directing  dehvery  to  the  Pit  of  a  pohcy  of  insurance 
comprised  in  the  mortgage,  upon  payment  by  him  of  the  sums  paid  by  the 
Deft  for  premiums  upon  it,  see  Bvlmorev.  Williams,  M.  R.,  17  March,  18^3, 
A.  537;   UW.  R.  506. 


NOTES. 

The  rules  of  equity  on  this  subject  have  been  thus  stated  by  Lord  Selborne  Rules  of 
in  Ayerst  v.  Jenkins,  16  Eq.  275,  282  : —  equity. 

1.  Bonds  or  covenants  founded  on  past  cohabitation,  whether  adulterous, 
incestuous,  or  simply  immoral,  are  vaUd  in  law,  and  not  liable  (unless  there 
are  other  elements  in  the  case)  to  be  set  aside  in  equity :  see  Hall  v.  Palmer, 
3  Ha.  532  ;  Kyne  v.  Moore,  1  S.  &  S.  61 ;  M.  Annandale  v.  Harris,  2  P.  W. 
432  ;  3  Bro.  P.  C.  445. 

2.  Such  bonds  or  covenants,  if  given  in  consideration  of  future  cohabita- 
tion, are  void  in  law  and  therefore  of  course  also  void  in  equity  :  see  Bui- 
more  V.  Williams,  11  W.  R.  506  ;  Priest  v.  Parrot,  2  Vez.  160  ;  Clarke  v. 
Periam,  2  Atk.  333,  337. 

3.  Rehef  could  not  be  given  against  any  such  bonds  or  covenants  in 
equity,  if  the  illegal  consideration  appeared  on  the  face  of  the  instrument : 
see  Simpson  v.  Ld.  Howden,  3  My.  &  C.  97  ;  Smyth  v.  Griffin,  13  Sim.  245  ; 
Gray  v.  Mathias,  5  Ves.  286. 

4.  If  an  illegal  consideration  did  not  appear  on  the  face  of  the  instrument, 
discovery  would  be  granted  in  equity  (before  the  commencement  of  the  Jud. 
Acts)  in  aid  of  an  action  at  law,  and  the  objection  of  parliceps  criminis  would 
not  prevail  against  it :  see  Benyon  v.  Nettlefold,  3  Mac.  &  G.  94. 

5.  Under  some  (but  not  under  all)  circumstances,  where  the  consideration 
is  unlawful,  and  does  not  appear  on  the  face  of  the  instrument,  relief  may 
be  given  to  a  parliceps  criminis  in  equity. 

The  chief  distinctions  alluded  to  in  the  last  of  these  rules  appear  to  be  as 
follows : — 

(a)  Where  an  obligor  or  covenantor  or  his  represvos  openly  allege  the 
immoral  dealing,  and  seek  to  be  reheved  bona  fide  on  that  ground,  relief  will 
be  given  :  Sismeyv.  Eley,  17  Sim.  1  ;  Neville  y.  Wilkinson,  1  Bro.  C.  C.  543  ; 
secus,  where  in  effect  a  Pit  seeks  to  set  aside  a  bond  or  covenant,  because  the 
immoral  consideration  has  not  been  received :  Batty  v.  Chester,  5  Beav.  103. 

(6)  Where  the  consideration  was  an  act  or  practice  detrimental  to  the 
public  interests,  it  was  formerly  said  that  the  objection  of  parliceps  criminis 
was  of  no  avail :  Harrington  v.  Du  Chatel,  1  Bro.  C.  C.  124  ;  and  see  St.  John 
V.  St.  J.,  11  Ves.  535. 

Where  the  instrument  is  in  fact  purely  voluntary,  the  mere  fact  of  an  im-  Instrument 
moral  connection  between  the  donor  and  donee  is  not  enough  to  avoid  it :  voluntary. 
Ayerst  Y.  Jenkins,  16  Eq.  275, 283  ;  Hillr.  Spencer,  Amb.  641  ;  Re  Vallance, 
V.  V.  Blagden,  26  Ch.  D.  353. 
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The  mere  fact  of  the  continuance  of  the  cohabitation  does  not  raise  a  pre- 
sumption that  the  bond  was  given  in  consideration  of  future  cohabitation  : 
S.O. 

Where  the  instrument  impeached  is  not  in  fieri,  but  an  absolute  convey- 
ance, it  seems  that  the  Court  will  not  interfere  to  take  the  property  com- 
prised in  it  out  of  the  hands  of  the  grantee :  Ayerst  v.  Jenkins,  16  Eq.  275  ; 
Bider  v.  Kidder,  10  Ves.  366  ;  but  see  Coulson  v.  Allison,  2  D.  V.  &  J.  521  ; 
S.  C,  sup.  Vol.  II.  p.  1637;  Phillips  v.  Probyn,  [1899]  I  Ch.  811. 

It  is  sufficient  to  prove  that  part  of  the  consideration  was  immoral,  as  the 
Court  is  unable  to  say  how  far  that  part  has  affected  the  whole  transaction : 
Bulmore  v.  Williams,  II  W.  R.  506  ;  and  see  I  Sm.  L.  C.  386. 

A  landlord  cannot  recover  rent  from  a  tenant  to  whom  he  has  let  a  flat 
for  immoral  purposes :   Upfill  v.  Wright,  [191 1]  I  K.  B.  506. 

A  stipulation  in  a  contract  of  affreightment  exempting  shipowners  from 
liability  through  the  negligence  of  their  master  and  crew  is  not  immoral  or 
forbidden  by  positive  law :  Be  Missouri  Steamship  Co.,  42  Ch.  D.  321,  C.  A. ; 
and,  if  the  parties  intended  to  be  governed  by  our  law,  may  be  enforced, 
though  void  tinder  the  lex  loci  contractus,  as  being  against  public  policy : 
8.  G.  But  the  English  Courts  will  not  enforce  a  contract  which  it  deems  to 
be  against  pubUo  poHoy  even  though  the  contract  was  valid  under  the  lex 
loci  contractus :  Kaufman  v.  Oerson,  [1904]  I  K.  B.  591. 

An  indemnity  given  to  bail,  whether  by  the  prisoner  bailed  or  another,  is 
illegal :  Consolidation  Exploration,  die.  Co.  v.  Musgrave,  [1900]  I  Ch.  37. 

See  as  to  the  circumstances  under  which  contracts  or  securities  may  be 
avoided  as  being  entered  into  with  intent  to  compound  a  felony.  Flower  v. 
Sadler,  9  Q.  B.  D.  83  ;  10  Q.  B.  D.  572,  C.  A. ;  or  containing  stipulations 
with  reference  to  the  conduct  of  criminal  proceedings,  by  which  the  course  of 
such  proceedings  might  be  affected,  Lound  v.  Grimwade,  39  Ch.  D.  605. 

Money  paid  under  an  iUegal  contract  {e.g.,  one  tending  to  pervert  the 
course  of  justice)  cannot  be  recovered  back,  Kearley  v.  Thomson,  24  Q.  B.  D. 
742,  C.  A. 


Section  V. — Sale  of  Shabes  and  Stock,  and  Eights  and 
Liabilities  under  the  Custom  of  the  Stock  Exchange. 

1.  Bank  of  England  to  permit  Transfer  of  Stock  which  had  been 

refused  on  the  ground  (unproved)  of  undue  influence. 

Order  that  the  Defts,  the  Governor  and  Co.  of  the  Banli  of 
England,  do  forthwith  permit  the  transfer  of  i—  Cons.,  now  standing 
in  the  name  of  the  Pit  L.  in  their  books,  by  the  attorneys  of  the 
Pit  appointed  under  and  by  virtue  of  a  certain  power  of  attorney 
executed  by  the  Pit  on  &c. — Defts  to  pay  Pit's  costs. — Larrett  v. 
Bank  of  England,  Chitty,  J.,  5  March,  1886,  B.  249  ;  S.  C,  1886, 
W.  N.  47.    And  see  Savage  v.  Norton,  [1908]  1  Ch.  290. 

2.  Indemnity  against  Calls  in  Winding-up  in  Action  by  Vendor 

against  ultimate  Purchaser — Transfer  executed. 

Declare  that  the  Deft  is  liable  to  pay  to  the  Pit  all  sums  which 
have  been  properly  paid  by  the  Pit  in  respect  of  calls  made  upon 
the  —  shares  in  the  —  Co.  in  the  pleadings  mentioned,  since  the 
—  day  of  —  (date  of  transfer),  with  interest  at  the  rate  of  4  p.  c.  per 
ann.  from  the  date  when  such  sums  respectively  became  due  down 
to  the  date  of  tho  Master's  certificate  of  the  result  of  the  account 
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hereinafter  directed ;  And  Declare  that  the  Deft  is  also  liable  to 
pay  to  the  Pit  the  amount  of  all  calls  which  have  been  made  upon 
the  said  — -  shares  since  the  said  &c.,  but  which  have  not  been  paid 
by  the  Pit,  together  with  all  interest  which  shall  be  due  in  respect 
of  such  last-mentioned  calls  at  the  date  of  the  said  certificate,  the 
Pit,  by  his  counsel,  undertaking  to  pay  such  amount  and  interest 
to  the  official  liquidator  of  the  said  co.  ;  And  Declare  that  the  Deft 
is  liable  to  indemnify  the  Pit  against  all  calls  which  may  hereafter 
be  made  on  the  said  —  shares,  and  all  interest  thereon,  and  against 
all  liability  and  loss  which  the  Pit  has  incurred  since  the  said  —  day 
of  • — ,  or  may  hereafter  incur,  in  respect  of  the  said  —  shares,  and 
against  all  liability,  loss,  costs,  damages,  and  expenses  which  the 
Pit  has  incurred,  or  may  hereafter  incur,  by  reason  of  his  being 
settled  on  the  list  of  contributories  of  the  said  co.  in  respect  of  the 
said  — •  shares  ;  And  order  that  the  Pit,  in  all  things  relating  to  the 
said  —  shares,  and  at  the  expense  of  the  Deft,  act  as  the  Deft  shall 
reasonably  direct,  and  as  if  the  Pit  were  a  trustee  for  the  Deft  of 
the  same ;  Tax  the  Pit  his  costs  of  this  action,  including  any  costs 
he  may  have  been  put  to  in  respect  of  his  being  settled  on  the  list 
of  contributories  of  the  — •  Co.  in  respect  of  such  • —  shares ;  And  it 
is  ordered  that  the  following  &c. :  1.  An  account  of  what,  having 
regard  to  the  declarations  aforesaid,  is  due  to  the  Pit  in  respect  of 
calls  made  on  the  said  • —  shares  ;  And  it  is  ordered  that  the  Deft 
W.,  do  within  —  days  after  service  of  this  judgment,  and  the  Master's 
certificate  to  be  made  in  pursuance  hereof,  pay  to  the  Pit  what 
shall  be  so  certified  to  be  due  to  him  on  such  account  as  aforesaid  ; 
And  it  is  ordered  that  the  Deft  at  his  own  expense,  do  give  to  the 
Pit  a  good  and  efiectual  indemnity  in  respect  of  the  said  —  shares, 
to  indemnify  the  Pit,  his  heirs,  exors,  and  admors,  and  his  and 
their  estates  and  effects,  from  and  against  all  calls  which  may  here- 
after be  made  on  the  said  —  shares,  and  all  interest  thereon,  and 
against  all  liabilities,  loss,  costs,  damages,  and  expenses,  and  other 
consequences,  which  the  Pit  has  incurred,  or  shall  or  may  incur, 
sustain,  or  become  liable  to,  in  respect  of  his  having  been  settled 
on  the  list  of  contributories  of  the  said  —  Co.  in  respect  of  the 
said  —  shares  ;  such  indemnity  to  be  settled  by  the  Judge  in  case 
the  parties  differ. — Deft  to  pay  Pit's  costs. — Liberty  to  apply. — 
Evans  v.  Wood,  M.  E.,  8  Nov.  1867,  A.  2794  ;  5  Eq.  9  ;  followed  in 
Paine  v.  Hutchinson,  L.  JJ.,  17  March,  1868,  B.  2164  ;  3  Ch.  388, 
Form  1,  sup.  p.  2209 ;  Hodgkinson  v.  Kelly,  M.  R.,  20  July,  1868, 
A.  2287  ;   6  Eq.  496. 

For  like  decree,  with  interest  at  5  p.c.  per  ann.,  and  with  liberty  to  apply 
to  rectify  the  register  of  shareholders,  and  direction  for  an  account  of  what 
was  due  to  the  Pit  in  respect  of  any  calls  unpaid,  see  Shepherd  v.  Oillespie, 
V.-O.  S.,  4  Dec.  1867,  B.  3117  ;  5  Eq.  293  ;  3  Ch.  764. 

For  decree  in  like  action,  where  the  transfer  had  been  executed  in  the 
name  of  a  nominal  transferee,  declaring  that  the  Pit  became   as  from  the 
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date  of  the  transfer,  and  still  was,  a  trustee  for  the  Deft,  the  true  purchaser, 
and  that  the  Deft  was  bound  to  indemnify  him  accordingly,  see  Castellan  v. 
Hobson,  V.-C.  J.,  6  May,  1870,  A.  1178  ;  10  Eq.  47. 

3.  The  like — Against  several  Purchasers  of  Shares  which  were  no 
longer  distinguishable,  the  Shares  having  been  registered  in 
the  Name  of  an  Infant,  and  replaced  in  the  Name  of  the 
Transferor. 

Order  that  the  judgment  dated  &c.,  be  varied ;  And  instead 
thereof,  Declare  that  five  only  of  the  fifteen  shares  in  the  Corp.  in 
the  pleadings  mentioned  have  been  since  the  said  • —  day  of  — , 
and  still  are,  held  by  the  Pit  as  trustee  for  the  Deft  D.,  and  that 
the  Deft  D.  is  bound  to  procure  the  release  or  discharge  of  the  Pit 
from  the  payment  of  all  calls  which  since  the  said  —  day  of  —  have 
been  made  or  may  hereafter  be  made  on  such  five  shares,  and  all 
interest  in  respect  of  such  calls,  and  further  to  indemnify  the  Pit 
against  all  costs,  damages  and  expenses  in  respect  of  such  calls, 
or  otherwise  on  account  of  such  five  shares ;  And  it  is  ordered  that 
the  Deft  D.  do  procure  such  release  or  discharge  accordingly,  either 
by  payment  of  the  said  calls  and  interest,  or  otherwise,  and  indemnify 
the  Pit  against  such  costs,  damages  and  expenses  ;  such  release  and 
indemnity  to  be  settled  by  the  Judge  in  case  the  parties  differ.— 
Brown  v.  Black,  L.  JJ.,  21  July,  1873,  A.  2222  ;  8  Ch.  939  ;  varying 
judgment  of  V.-C.  B.,  5  March,  1873,  A.  590  ;  15  Eq.  363. 

4.  The  like,  in  Action  against  Stock-jobber,  where  the  Name  of  an 
Infant  Transferee  had  been  passed — Inquiry  as  to  Amount  of 
Indemnity. 

Reverse  judgment—"  And  Declare  that  the  Deft  N.  {stock-johher) 
IS  bound  to  indemnify  the  Pit  against  all  liability  incurred  in  respect 
of  the  —  shares  in  the  —  Co.  in  the  pleadings  mentioned ;  And 
order  that  the  following  &c. :  1.  An  inquiry  what  is  the  amount  due 
in  respect  of  such  liability  ;  And  it  is  ordered  that  the  Deft  N.  do 
pay  to  the  Pit  what  on  taking  such  account  shall  be  certified  to  be 
the  amount  of  the  said  liability,  the  Pit  by  his  counsel  undertaking 
to  give  the  said  Deft  the  benefit  of  any  money  receivable  from  the 
said  —  Co.  in  respect  of  the  said  shares."— Deft  to  pay  Pit's  costs 
of  action.— Merry  v.  Nickalls,  L.  JJ.,  31  July,  1872,  B.  2788  ;  7 
Ch.  733  ;  afid.  L.  R.  7  H.  L.  530. 

5.  Declaration  of  the  Stock-jobber's  Liability,  where  Registration 
was  guaranteed. 

Defts  to  pay  Pit's  costs  of  action  up  to  the  hearing,  and  costs  of 
the  appeal. — "  And  Declare  that  the  Defts,  under  and  by  virtue  of 
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their  agreement  with  the  late  Pit  C.  for  the  sale  by  the  said  late  Pit 
to  the  Defts  of  one  hundred  shares  in  the  —  Co.  in  the  pleadings 
mentioned,  as  evidenced  by  the  sale-note  dated  &c.  therein  also 
mentioned,  became  liable  to  procure  the  registration  of  one  hundred 
shares  of  the  late  Pit  C.  in  the  said  co.,  in  the  name  of  some  person 
other  than  the  late  Pit,  on  or  before  the  —  day  of  —  {settling  day), 
and  are  now  bound  to  procure  the  release  or  discharge  of  the  said 
late  Pit's  estate  from  the  payment  of  all  calls  which  have  been  made 
on  such  shares  since  the  said  —  day  of  —  {date  of  sale-note),  and 
further  to  indemnify  the  said  estate  against  all  loss,  costs,  damages 
and  expenses,  incurred  in  respect  of  such  calls,  or  otherwise  on  account 
of  such  shares  remaining  in  the  name  of  the  late  Pit  after  the  said 
—  day  of  —  ;  And  it  is  ordered  that  the  Defts  do  procure  such  release 
and  discharge  accordingly,  either  by  payment  of  the  said  calls  or 
otherwise,  and  indemnify  his  estate  against  all  such  loss,  costs, 
damages  and  expenses,  and  otherwise,  as  aforesaid." — Pit  to  be  at 
liberty  to  apply  to  the  Judge  in  respect  of  such  release,  discharge 
and  indemnity,  and  in  respect  of  subsequent  costs. — Cruse  v.  Paine, 
L.  C,  24  Feb.  1869,  A.  593  ;  4  Ch.  444. 


NOTES. 
RIGHTS  AND  LIABILITIES  AS  BETWEEN  TRANSFEROR  AND  TRANSFEREE. 

In  all  eases  of  sales  of  shares,  the  transferee  takes  the  shares  cum  onere, 
and  upon  an  implied  contract  to  indemnify  the  transferor  from  the  date  of 
the  transfer  against  all  calls,  whether  made  by  the  co.  or  its  liqmdatora  in 
winding  it  up,  and  against  all  other  liability  in  respect  of  the  shares,  in- 
cluding that  arising  from  being  settled  on  a  B.  list  of  contributories  :  Kel- 
lock  V.  Enthoven,  L.  R.  8  Q.  B.  458  ;  Roberts  v.  Crowe,  L.  R.  7  C.  P.  629  ;  and 
see  Maxled  v.  Paine  (No.  2),  L.  R.  6  Ex.  132,  134. 

The  relation  between  transferor  and  transferee  is  not  that  of  principal  and 
surety,  but  of  persons  primarily  and  secondarily  liable,  and  is  not  affected 
by  arrangements  between  the  co.  or  its  liquidators,  and  the  person,  whether 
transferor  or  transferee,  actually  registered  as  holder  of  the  shares  trans- 
ferred :  lioherls  v.  Crowe,  L.  R.  7  C.  P.  629  ;  NevilVs  case,  6  Ch.  43  ;  Hudson's 
case,  12  Eq.  1  ;  Joseph  v.  Holroyd,  22  W.  R.  614 ;  and  see  Heritage  v.  Paine, 
%  Ch.  D.  594. 

It  is  also  the  duty  of  the  transferee  to  have  the  transfer  registered,  and  his 
name  placed  on  the  list  of  shareholders  :  Evans  v.  Wood,  5  Eq.  9, 14,  Form  2, 
sup.  p.  2292  ;  Wynne  v.  Price,  3  De  G.  &  S.  310  ;  Skinner  v.  City  of  London 
Marine  Ins.  Corp.,  14  Q.  B.  D.  882,  C.  A.  ;  or,  where  the  co.  is  being  wound 
up,  on  the  list  of  contributories,  if  it  be  practicable  :  Paine  v.  Hutchinson,  3 
Ch.  388,  Form  1,  sup.  p.  2209  ;  Musgrave  and  Hart's  case,  5  Eq.  193  ;  and  the 
contract  of  sale  does  not  import  an  undertaking  by  the  vendor  that  the  co. 
will  register  the  transferee  :  London  Fonnders'  Assoc,  Ld.  v.  Clarke,  20 
Q.  B.  D.  576,  C.  A. 

Upon  any  application  for  this  purpose  under  the  Companies  (Consolida- 
tion) Act,  1908  (8  Edw.  7,  e.  69),  s.  163,  now  substituted  for  the  Cos.  Act,  1862 
(25  &  26  V.  c.  89),  s.  98,  it  is  the  duty  of  the  liquidator,  if  both  transferor  and 
transferee  are  solvent,  so  that  it  is  immaterial  to  creditors  which  of  them  is 
settled  on  the  list  of  contributories,  to  appear  by  one  counsel  only,  and  take 
no  part  in  any  contest  between  them  :  Musgrave  and  Hart's  case,  5  Eq. 
193. 
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As  between  himself  and  the  co.,  the  transferor  remains  liable  until  a 
transferee  is  registered  without  fraud,  who  is  legally  liable  to  the  co. : 
Symon's  case,  5  Ch.  298 ;  and  the  legal  capacity  of  the  transferee  is  to  be 
ascertained,  in  cases  of  winding-up,  at  its  commencement :  Castello's  case, 
8  Eq.  504  ;  and  see  Buckley,  pp.  40,  453. 

Where  shares  are  sold  by  auction  at  the  value  before  dividend,  and  the 
sale  is  to  be  completed  at  a  date  subsequent  to  the  declaration  of  dividend, 
such  dividend  belongs  to  the  purchaser,  the  analogy  to  sales  of  real  estate 
not  being  applicable  :  Blach  v.  Homersham,  4  Ex.  D.  24. 

The  rule  precluding  a  volunteer  from  holding  as  against  a  previous  pur- 
chaser for  value  may  be  applicable  to  shares  in  a  co. ;  see  Oraham  v. 
O'Connor,  1895,  W.  N.  157. 


RTJLES  AND  CUSTOMS  ON  SALE  ON  STOCK  EXCHANGE. 

In  all  cases  of  sale  of  shares  on  the  Stock  Exchange,  the  rules  and  custom 
of  the  Exchange  are  to  be  imported  into  and  regulate  the  contract :  Nickalls 
V.  Merry,  L.  R.  7  H.  L.  530  ;  7  Ch.  733,  Form,4,  sup.  p.  2294  ;  GrisseU  v. 
Bristowe,  L.  R.  4  C.  P.  36  ;  Coles  v.  Bristowe,  4  Ch.  3  ;  Sutton  v.  Tafham,  10 
Ad.  &  E.  27  ;  Forget  v.  Baxter,  [1900]  A.  C.  467,  P.  C.  ;  unless  illegal  or 
unreasonable  and  not  known  to  the  principal :  Harker  v.  Edwards,  57  L.  J. 
Q.  B.  147  ;  e.g.,  a  custom  for  a  London  broker  to  retain  a  debt  due  from  a 
country  broker  out  of  the  price  of  shares  sold  :  Blackburn  v.  Mason,  68  L.  T. 
510  ;  or  a  usage  to  disregard  the  Banking  Cos.  (Shares)  Act,  1867  (30  &  31 V. 
c.  29),  s.  1,  as  to  specifying  the  numbers  and  names  of  registered  proprietors 
of  the  shares,  and  to  recognize  as  valid  a  contract  made  contrary  to  that  Act : 
Neilsmi  v.  James,  9  Q.  B.  D.  546,  C.  A. ;  Perry  v.  Barnett,  15  Q.  B.  D.  388, 
398,  C.  A. ;  distinguishing  Seymour  v.  Bridge,  14  Q.  B.  D.  461 ;  because  there 
knowledge  of  the  usage  was  imputed  to  the  principal. 

According  to  this  custom,  where  shares  are  sold  for  future  delivery,  or,  as 
it  is  termed,  "  for  the  account,"  the  obhgation  of  the  purchaser  is  either  to 
complete  the  purchase  himself,  or  to  substitute  another  person  able  and 
willing  to  complete  it  in  his  stead,  to  whom  no  reasonable  objection  can  be 
made.  On  a  day  known  as  the  "  name-day,"  previous  to  the  "  settling-day," 
or  day  fixed  for  completion,  a  "  ticket "  containing  the  name  of  the  intended 
transferee  is  delivered  by  the  purchaser  to  the  vendor,  and  the  interval 
between  the  name-day  and  the  settling-day  is  allowed  to  the  vendor  to 
inquire  into  the  responsibility  of  the  person  so  named  :  Nickalls  v.  Merry, 
L.  R.  7  H.  L.  530  ;  Grissell  v.  Bristowe,  L.  R.  4  C.  P.  36  ;  Coles  v.  Bristowe, 
4  Ch.  3. 

In  the  interval  between  the  agreement  for  sale  and  the  name-day,  any 
number  of  sub-sales  may  take  place,  each  of  which  is  regulated  by  the  same 
custom  :  Nickalls  v.  Merry,  L.  R.  7  H.  L.  530  ;  and  upon  each  of  which  the 
sub-purchaser  becomes  liable  to  his  vendor  in  like  manner  :  Hodgkinson  v. 
Kelly,  6  Eq.  496,  502. 

When  the  name  of  a  proper  person  as  ultimate  purchaser  is  passed  to  and 
accepted  by  the  original  vendor,  and  the  transfer  executed  by  liim,  and, 
together  with  the  share  certificates,  delivered  to  and  accepted  by,  or  on 
behalf  of,  the  purchaser  (whether  actually  executed  by  him  or  not)  there  is 
a  novation  of  the  preceding  liabilities  :  Maxted  v.  Paine  (No.  2),  L.  R.  6  Ex. 
132  ;  Bowring  v.  Shepherd.  L.  R.  6  Q.  B.  309  ;  and  the  relation  of  transferor 
and  transferee  is  constituted  between  the  original  vendor  and  the  ultimate 
purchaser,  who  becomes  equitable  owner  and  is  bound  to  indemnify  the 
viiudor,  and  obtain  registration  of  the  transfer  accordingly :  Coles  v.  Bristowe, 
4  Ch.  3  ;  Hawkins  v.  Maltby,  4  Ch.  200  ;  3  Ch.  188  ;  Grissell  v.  Bristowe, 
L.  R.  4  C.  P.  36  ;  Hodgkinson  v.  Kelly,  6  Eq.  496  ;  Evans  v.  Wood,  5  Eq.  9, 
Form  2,  sup.  p.  2292  ;  Loring  v.  Davis,  32  Ch.  D.  625. 

The  transfer  may  be  accepted  by  conduct :  Shepherd  v.  Gillespie,  3  Ch. 
764 ;  5  Eq.  293,  sup.  p.  2293. 
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INTERMEDIATE  PUECHASEKS. 

If  the  transfer  be  not  actually  accepted  by,  or  on  behalf  of,  the  ultimate 
purchaser,  it  is  said  that  on  the  delivery  of  the  transfer  and  certificates  the 
intermediate  purchasers  are  nevertheless  discharged  from  liability,  and 
the  ultimate  purchaser  solely  bound  to  indemnify  the  vendor  and  register 
the  transfer,  inasmuch  as  the  transfer  (if  a  proper  one)  stands  accepted  on  de- 
livery bythe  terms  of  the  original  contract :  per  Christian,  L.  J.,  in  Sheppard 
V.  Murphy,  I.  R.  2  Eq.  544,  569  ;  and  see  per  Blackburn,  J.,  in  Maxted  v. 
Paine  (No.  2),  L.  R.  6  Ex.  132,  173. 

If  the  name  of  a  person  utterly  without  means  is  passed  and  accepted,  the 
intermediate  purchasers  are  discharged  from  liability  :  Maxted  v.  Paine 
(No.  2),  L.  R.  6  Ex.  132  ;  and  if  the  name  passed  be  that  of  a  nominee  or 
trustee  for  an  undisclosed  purchaser,  such  purchaser  cannot  be  made  liable 
under  the  custom,  or  upon  any  implied  contract :  Ld.  Torrington  v.  Lowe, 
L.  R.  4  C.  P.  26  ;  though  he  will  be  treated  in  Equity  as  the  true  owner  of 
the  stock  or  shares,  and  may  be  made  liable  to  the  vendor  accordingly,  even 
in  an  action  to  which  the  nominal  transferee  is  not  made  a  party  :  Castellan 
V.  Hdbson,  10  Eq.  47  ;  and  this  right  of  a  trustee  of  shares  to  be  indemnified 
by  his  cestui  que  trust  against  calls  "  has  been  repeatedly  recognized  and 
enforced  on  the  principles  applicable  to  the  equitable  ownership  of  property, 
and  without  reference  to  the  principles  appUcable  to  contracts,  or  specific 
performance,  or  any  other  legal  or  equitable  doctrine  "  :  Hardoom  v.  Belilios, 
[1901]  A.  C.  118, 125,  per  Lord  Lindley. 

But  the  intermediate  purchasers  are  not  discharged  from  liability  by  pass- 
ing the  name,  whether  objected  to  before  the  settling  day  or  not,  of  a  person 
unable  or  unwilling  to  complete,  as  an  infant :  Nickalls  v.  Merry,  L.  R.  7 
H.  L.  530  ;  a  foreigner  residing  abroad  :  Allen  v.  Graves,  L.  R.  5  Q.  B.  478  ; 
Ooldsmidt  v.  Jones,  22  L.  T.  220  ;  18  W.  R.  513  ;  or  a  person  who  has  not 
in  fact  authorized  the  use  of  liis  name  :  see  Maxted  v.  Paine  (No.  1),  L.  R. 
4  Ex.  81  ;  though,  if  he  has  given  general  instructions  to  purchase,  it  is 
immaterial  whether  he  has  given  express  authority  to  pass  his  name  or  not : 
Pender  v.  Fox,  20  W.  R.  966. 

In  such  cases  the  intermediate  purchasers  respectively  remain  bound  to 
complete  their  purchases  and  to  indemnify  their  vendors,  in  the  same  way  as 
if  transfers  had  been  executed  to,  and  accepted  by  them,  what  is  agreed  to 
be  done  being  treated  as  done  :  Merry  v.  Nickalls,  7  Ch.  733,  Form  4,  sup. 
p.  2294  ;  and  this  UabiUty  is  not  affected,  although  the  vendor  may  have 
compromised  his  liabihty  to  the  co.,  if  the  intention  of  the  compromise 
is  to  keep  alive  any  second  liability :  Heritage  v.  Paine,  2  Ch.  D.  594. 

So,  too,  if  an  intermediate  purchaser  buys  "  with  registration  guaranteed, ' ' 
he  remains  liable  to  indemnify  his  vendor  until  actual  registration,  notwith- 
standing the  execution  and  acceptance  of  the  transfer  :  Cruse  v.  Paine,  4 
Ch.  441 ;  6  Eq.  641,  Form  5,  sup.  p.  2294. 

BIGHTS  AND  LIABILITIES   OP  MEMBBES   OF  STOCK   EXCHANGE. 

Members  of  the  Stock  Exchange  are  either  "  jobbers,"  i.e.,  members  who  Members, 
buy  and  sell  on  their  own  account,  and  are  usually  the  intermediate  pur- 
chasers in  these  transactions,  or  "  brokers,"  i.e.,  members  who  buy  and  sell 
on  account  of  non-members :  but  all  members  aUke,  whether  jobbers  or 
brokers,  deal  and  are  personally  liable  inter  se  as  principals  :  Maxted  v.  Paine 
(No.  2),  L.  R.  6  Ex.  132,  170,  180. 

Non-members,  buying  or  seUing  through  brokers,  are  equally  bound  by  Non- 
the  custom  and  may  sue  or  be  sued  to  the  same  extent  as  their  agents :  membera. 
Maxted  v.  Paine  (No.  2),  L.  R.  6  Ex.  132,  174. 

The  acts  of  brokers  in  the  course  of  their  agency  are  binding  on  their 
principals,  e.g.,  acceptance  of  transfers :  Bowring  v.  Shepherd,  L.  R.  6  Q.  B. 
309  ;  carrying  over,  i.e.,  deferring  the  time  of  completion  until  the  next 
periodical  settling-day,  or  continuing  the  transaction  to  the  next  account : 
Sheppard  v.  Murphy,  I.  R.  2  Eq.  544 ;    unless   the   carrying  over   or 
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continuation  is  in  fact  beyond  the  scope  of  the  authority  given,  and  is 
repudiated  :  Maxted  v.  Paine  (No.  1),  L.  B.  4  Ex.  81. 
Continuation.  "  Continue  "  is  a  technical  term,  which  means  to  sell  and  re-buy  the  same 
amount  of  stock  at  a  future  day  at  the  same  price,  a  further  sum  being  paid 
for  the  accommodation  ;  and  when  the  holders  of  bonds  continue  them,  the 
transaction  is  not  a  loan,  but  a  sale  and  repurchase  :  Bongiovanni  v.  Socie'ie 
Odne'rale,  54  L.  T.  320. 
Indemnity.  Brokers  are  also  entitled  to  indemnity  from  their  principals  against  loss 

incurred  in  their  agency,  e.g.,  by  giving  indemnities  to  other  members  in 
compliance  with  resolutions  of  the  Committee  of  the  Stock  Exchange : 
Peppercorne  v.  Clench,  26  L.  T.  656  ;  or  money  paid  in  accordance  with  the 
usage  of  the  Stock  Exchange,  in  cases  of  sales  of  prospective  dividends  or 
other  transactions  not  recognized  or  enforced  by  the  committee  under  its 
rules :  Martin  v.  Gibbon,  33  L.  T.  561  ;  24  W.  R.  87. 
Closin"  A  broker  who  has  been  instructed  to  carry  over  stock,  but  to  whom  a 

principal's        balance  of  differences  due  has  not  been  paid  upon  the  pay  day  of  the  current 
account.  settlement,  can  close  his  principal's  account,  if  he  has  before  the  pay  day 

given  him  notice  of  the  amount  of  the  balance,  and  the  principal  has  not 
furnished  funds,  or  available  collateral  security  to  cover  the  amount :  Davis 
ik  Co.  V.  Howard,  24  Q.  B.  D.  691  ;  but  if  a  stockbroker,  on  the  death  of  his 
client,  instead  of  closing  a  continuation  account  immediately,  carries  over, 
and  thereby  enters  into  a  fresh  contract,  he  loses  his  right  to  indemnity, 
and  must  bear  any  loss  incurred  :  Be  Overweg,  [1900]  1  Ch.  209. 

A  broker  closing  his  customer's  account  in  a  special  way  must  account  for 
any  profit  accruing  thereby  to  him  :  Ershine  v.  Sachs,  [1901]  2  K.  B.  504, 
C.  A.  As  to  the  propriety  of  a  simple  sale  on  the  market  as  compared  with 
sale  and  repurchase  by  the  broker  himself,  see  Macoun  v.  Erskine,  [1901]  2 
K.  B.  493,  C.  A. 

Where  brokers  lump  the  contract  of  a  customer  with  that  of  other 
customers  by  contracting  in  a  single  transaction  for  the  purchase  of  a 
larger  number  of  shares  without  making  any  appropriation,  the  con- 
tractual relation  which  might  otherwise  subsist  between  the  customer  and 
the  seller  cannot  take  effect :  Beckhuson  v.  Hamblet,  [1900]  2  Q.  B.  18 ; 
[1901]  2  K.  B.  73,  C.  A.  ;  Levitt  v.  Hamblet,  [1901]  2  K.  B.  53,  C.  A. ;  but 
see  Scott  and  Horton  v.  Godfrey,  [1901]  2  K.  B.  726. 

If  the  contract  is  single  and  separate,  and  the  customer  does  not,  on  the 
failure  of  the  broker,  adopt  the  courses  open  to  him  of  taking  up  the 
shares,  or  appointing  another  broker  in  lieu  of  the  defaulter,  the  jobber 
who  has  taken  back  the  shares  at  the  hammer  price  can  maintain  an 
action  against  the  customer  for  the  difference  between  the  carrying  over 
and  selling  prices :  Anderson  v.  Beard,  [1900]  2  Q.  B.  260 ;  Levitt  v. 
Hamblet,  [1901]  2  K.  B.  53,  C.  A. 

Where  the  principal  of  a  defaulting  broker  by  agreement  with  him  adopts 
the  closing,  and  accepts  the  "hammer"  prices  (but  not  otherwise,  sec 
Duncan  v.  Hill,  L.  R.  8  Ex.  242  ;  Beckhuson  v.  Hamblet,  [1900]  2  Q.  B.  23, 
[1901]  2  K.  B.  73),  he  impliedly  agrees  to  treat  the  loss  as  covered  by  the 
implied  contract  of  indemnity  between  himself  and  the  broker,  and  is  liable 
to  pay  to  the  latter  the  amount  of  any  differences  due  upon  contracts 
carried  over :  Hartas  v.  Ribbons,  22  Q.  B.  D.  254,  C.  A. 
Pi'emature  A  broker  wrongfully  closing  his  customer's  account  before  settling  day 

sale.  must  in  an  account  with  his  principal  be  debited  in  respect  of  shares  wrong- 

fully sold  with  the  highest  prices  that  the  same  might  have  realized  in  the 
market  at  any  time  between  the  sale  and  settling  day  :  Michael  v.  Hart  dk 
Co.,  [1901]  2  K.  B.  867. 

A  stockbroker  who,  pursuant  to  contract,  advanced  money  to  take  stock 
purchased  for  his  customer  off  the  market,  but,  contrary  to  the  contract,  sold 
before  the  day  agreed  upon,  was  entitled  to  recover  the  amount  advanced  as 
money  paid  for  the  customer  at  his  request,  but  subject  to  the  customer's 
claim  for  damages  for  loss  by  the  premature  sale  :  Ellis  v.  Pond,  [1898]  1 
Q.  B.  426,  C.  A. 


Lumping 
together 
contracts. 


Failure  of 
broker. 
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A  broker  who  commits  a  breach  of  duty  to  his  customer  in  not  making  a  Breach  of 
vaUd  contract  for  sale  (e.g.,  by  disregarding  the  Banking  Cos.  (Shares)  Act,  duty. 
1867,  V.  sup.  p.  2296),  is  liable  to  the  extent  of  the  price  of  the  shares  :  Neil- 
son  V.  James,  9  Q.  B.  D.  546,  C.  A. 

A  broker  dealing  for  a  client  in  "  differences  "  is  not  guilty  of  rash  and  Dealing  in 
hazardous  speculation  within  sect.  28  of  the  Bankruptcy  Act,  1883,  if  the  differences, 
client  has  the  means  to  pay:  Exp.  .Jenkins,Re  J .,  39  W.  R.430;  8Morrell,36. 

It  is  a  question  of  fact  whether  the  relation  between  the  broker  and  his 
customer  is  that  of  principal  and  agent  or  debtor  and  creditor  ;  and  where 
the  account  opened  by  the  customer  is  merely  speculative,  and  all  he  receives 
or  pays  is  the  margin  of  profit  or  loss,  differences  which  beoome  payable  to 
the  broker  in  the  customer's  favour  are  general  debts  for  which,  on  the 
failure  of  the  broker,  the  customer  must  prove  as  a  creditor  only  :  King  v. 
Hutton,  [1900]  2  Q.  B.  504,  C.  A. 

Under  the  Gaming  Act,  1845  (8  &  9  V.  o.  109),  s.  18,  contracts  for  the  sale 
and  purchase  of  stocks,  where  it  is  intended  by  both  parties  that  no  stocks 
shall  be  delivered  and  that  "  differences  "  only  shall  be  accounted  for,  not- 
withstanding that  the  contracts  provide  that  either  party  may  require  com- 
pletion of  the  purchase  and  delivery  or  receipt  (as  the  case  may  be)  of  the 
stocks,  are  void  as  being  by  way  of  gaming  and  wagering  :  Universal  Slock 
Exchange  v.  Strachan,  [1896]  A.  C.  166,  H.  L.  ;  [1895]  2  Q.  B.  329,  C.  A.  ; 
and  so  where  a  subscriber  was  in  any  event  not  to  lose  the  capital  which 
he  subscribed,  yet  inasmuch  as  he  «  ould  lose  interest  thereon,  there  was 
sufficient  loss  to  make  the  contract  bad  within  sect.  18:  Richards  v. 
Starck,  [1911]  1  K.  B.  296. 

In  such  transactions  securities  deposited  by  one  of  the  parties  with  the 
other  to  secure  the  payment  of  ' '  differences ' '  are  not  deposited  "  to  abide  the 
event  "  within  the  meaning  of  sect.  18,  and  are  recoverable  by  action  :  S.C. 

A  broker,  being  personally  liable,  is  entitled,  on  the  insolvency  of  his  Insolvency  of 
principal,  to  seU  all  stocks  bought  with  his  own  money  on  account  of  the  principal, 
principal,  and  to  claim  against  the  estate  of  the  principal  for  the  balance  of 
the  account,  subject  to  deduction  for  loss  by  a  premature  sale :  Lacey  v. 
Hill,  Scrimgeour^s  Claim,  8  Ch.  921  ;  S.  C,  Crowley's  Claim,  18  Eq.  182  ; 
Ellis  V.  Pond,  sup.  ;  and  though  the  bargains  were  speculative,  the  employ- 
ment of  the  broker  in  such  cases  not  being  contrary  to  public  poUcy,  the 
common  law,  or  the  Gaming  Act,  1845  (8  &  9  V.  c.  109),  s.  18,  as  to  gaming 
and  wagering  contracts :  Thacker  v.  Hardy,  4  Q.  B.  D.  685,  C.  A.,  con- 
sidered in  Richards  v.  Starck,  [1911]  1  K.  B.  296  ;  and  although  the 
broker  has  not  entered  into  separate  contracts  on  behalf  of  the  principal, 
but  has  appropriated  to  him  parts  of  larger  amounts  of  stock  purchased 
by  broker  for  distribution  among  his  principals :  Exp.  Rogers,  Re  R.,  15 
Ch.  D.  207,  C.  A. 

By  the  rules  of  the  Stock  Exchange  a  member  being  unable  to  meet  his  Defaulter. 
engagements  is  pubhely  declared  a  defaulter,  and  thereupon  his  accounts  are 
closed,  and  stock  or  shares  contracted  to  be  sold  to  him  are  re-sold. 

Where  a  broker  is  thus  declared  a  defaulter  by  reason  of  the  failure  of  his 
principals  to  pay  money  due  to  him,  he  is  entitled  to  claim  from  them  the 
total  amount  appearing  due  from  them,  in  respect  of  transactions  on  their 
behalf,  on  this  closing  of  his  accounts :  Lacey  v.  Hill,  Crowley's  Claim,  18 
Eq.  182  ;  but  where  it  is  not  proved  that  his  insolvency  was  caused  by  non- 
payment on  the  part  of  his  principals,  he  cannot  claim  to  be  indemnified  by 
them  against  the  loss  occasioned  by  the  compulsory  closing  of  the  accounts : 
Duncan  v.  Hill,  L.  R.  8  Ex.  242. 

But  these  rules  are  only  binding  on  the  members,  and  do  not  regulate  the 
rights  of  the  general  creditors  of  the  defaulter  :  Tomkins  v.  Saffery,  3  App. 
Ca.  213  ;  Exp.  Grant,  Re  Plumbly,  13  Ch.  D.  679,  C.  A. ;  Beckhiison  v.  Ham- 
Met,  [1900]  2  Q.  B.  24  ;  [1901]  2  K.  B.  73  ;  Levitt  v.  Hamblet,  [1901]  2  K.  B. 
53,  C.  A. ;  nor  do  they  apply  to  principals  not  members :  Ponsolle  v.  Wibber, 
[1908]  1  Ch.  254  ;  and  where  the  assets  have  been  privately  distributed  by 
the  official  assignee  a  participating  creditor  is  not  precluded  from  afterwards 
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suing  for  the  balance  of  his  debt :  Re  Ward,  Exp.  W.,  20  Ch.  D.  356,  C.  A  • 
RatcUffe  v.  Mendelssohn,  [1902]  2  K.  B.  653. 

The  "  assets  "  of  which  the  official  assignee  under  the  rules  becomes  the 
assignee  in  equity,  comprise  all  the  assets  of  the  defaulter,  and  the  official 
assignee  can  maintain  an  action  for  the  full  price  of  assets  purchased  from 
the  defaulting  assignor  by  a  person  having  full  knowledge  of  the  position  of 
mattCTs :  Richardson  v.  Stormont,  [1900]  1  Q.  B.  701 ;  referring  to  Tomkins 
V.  baffenj,  sup.  ;  Lomas  v.  Graves  &  Co.,  [1904]  2  K.  B.  557. 
^u  '^•^^/«J°'>"t  fixed  by  the  official  assignee  as  that  of  the  differences  due  by 
the  defaulter  to  the  creditor  must,  as  against  the  defaulter,  be  treated  as  fixed 
tor  all  purposes,  so  as  to  constitute  a  Uquidated  sum  upon  which  a  bank- 
ruptcy petition  may  be  presented :  Re  Ward,  Exp.  W  ,  22  Ch.  D.  132,  C.  A.  • 
RatcUffe  v.  Mendelssohn,  sup.  '        ' ' 

The  amount  of  differences  paid  to  the  official  assignee  by  members  in- 
debted to  the  defaulter,  being  an  artificial  fund  created  by  the  rules  of  the 
btock  Exchange,  does  not  pass  to  the  trustee  in  the  subsequent  bankruptcy 
of  the  defaulter :  Exp.  Grant,  Re  Plumbly,  13  Ch.  D.  667,  C.  A. ;  Re  Woodd, 
Exp  King,  82  L.  T.  504  ;  1900,  W.  N.  84. 


Section  VI. — Miscellaneous  Eights  ask  Remedies. 
(i.)  specific  appropriation  of  consignments. 

1.  Appropriation  of  Consignments  to  meet  Bills  of  Exchange — 
Declaration  of  Charge  and  Inquiry. 

"  Declare  that  the  Pits  are  entitled  to  a  charge  upon  the  proceeds 
of  sale  of  the  —  sacks  of  coffee  in  the  pleadings  mentioned  in  respect 
of  the  bills  of  exchange  held  by  them  as  in  the  pleadings  mentioned  ; 
And  order  that  the  following  &c. :  1.  An  inquiry  whether  any 
person  or  persons,  other  than  the  Pits,  being  holders  of  the  bills  of 
exchange  in  the  —  paragraph  of  the  Pit's  pleading  mentioned,  have 
charges  on  the  proceeds  of  sale  of  the  said  cofEee,  and  what  are  the 
respective  priorities  of  such  charges,  if  any ;  And  Declare  that  the 
Defts  M.  &c.  are  not  entitled  to  any  claim  upon  the  proceeds  of  sale 
of  the  said  —  sacks  of  cofiee  by  virtue  of  the  proceedings  in  the 
action  taken  by  them  in  the  Lord  Mayor's  Court  against  J.  &c. 
trading  under  the  style  or  firm  of  E.  A.  &  Co." — Perpetual  injunction 
against  further  proceedings  in  the  said  action. — Directions  for 
taxation  and  payment  of  costs. — Liberty  to  apply  at  Chambers  as 
to  distribution  of  funds  in  Court. — Stay  further  proceedings  against 
Defts  M.  &c.  except  for  the  purpose  of  enforcing  this  order. — RanJcen 
V.  Alfaro,  C.  A.,  17  April,  1877,  B.  1078  ;  5  Ch.  D.  786,  C.  A. 

For  like  decree,  declaring  that  the  returns  made  by  R.  T.  &  Co.,  in  respect 
of  the  Pit's  shipments,  were  appropriated  by  the  letters  in  the  admissions 
mentioned  to  the  payment  of  all  advances  made  to  the  Pit  by  S.  &  S.,  and 
to  the  taking  up  of  any  bills  dra\vn  or  accepted  by  the  Pit  in  respect  of 
such  advances,  and  subject  thereto  to  make  good  the  balance,  if  any,  due 
to  S.  &  S.,  and  declaring  that  the  Defts  received  such  returns  as  were  made 
by  R.  T.  &  Co.  to  the  Defts'  firm  in  respect  of  the  said  shipments,  with  notice 
of  such  appropriation,  with  consequent  directions,  see  Steele  v.  Sttmrt,  V.-C. 
S.,  21  March,  1866,  B.  2215  :  2  Eq.  84. 

And  for  decree  in  like  .suit,  see  Ininan  v.  Clare,  V.-C.  W.,  3  Dec.  1858, 
A.  837  ;  Joh.  783. 
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NOTES. 

Where,  on  a,  consignment  of  goods,  bills  are  drawn  by  the  consignor  on  General  rule 
the  consignee  without  any  specific  directions  connecting  the  goods  and  the  as  to  appro- 
bills,  the  consignee  is  entitled  to  place  both  the  consignment  and  the  bills  to  pnation. 
his  general  account  with  the  consignor ;  but  if  the  consignor  sends  instruc- 
tions specifically  appropriating  the  proceeds  of  the  consignment  to  meet 
the  bills,  the  consignee  may  refuse  to  accept  the  consignment,  but  is  bound, 
it  ho  accepts  it,  to  hold  thie  proceeds  in  accordance  with  the  instructions : 
Banken,  v.  Alfaro,  5  Ch.  D.  788,  795,  C.  A.,  Form  1,  sap.  p.  2300  ;  Frith  v. 
Forbes,  4  D.  F.  &  J.  409 ;   Inman  v.  Glare,  Joh.  769  ;   Bock  v.  Gorissen,  2 
D.  F.  &  J.  434  ;  and  see  Trimingham  v.  Maud,  7  Eq.  201. 

If  express  notice  of  such  appropriation  is  given  to  the  discounter  or  other  Equitable 
holder  of  the  bill,  this  will  amount  to  a  good  equitable  assignment  of  the  assignments, 
appropriated  fund,  and  the  holder  is  entitled  to  maintain  an  action  against 
the  consignee  for  the  purpose  of  enforcing  the  appropriation :  Inman  v. 
Clare,  Joh.  769  ;  Burn  v.  Oarvalho,  4  My.  &  0.  690 ;  and  see  Banken  y. 
Alfaro,  5  Ch.  D.  786,  C.  A. ;  Frith  v.  Forbes,  4  D.  F.  &  J.  409  ;  also  Alexander 
V.  Steinhardt,  [1903]  2  K.  B.  208. 

But  the  mere  fact  that  a  person  holds  a  bill  of  exchange  drawn  against  a  What  does 
consignment  is  not  enough  to  give  him  any  right  against  the  consignee,  or  does  not 
even  though  the  biU  is  expressed  on  its  face  to  be  so  drawn ;  unless  the  amount  to 
fact  of  an  actual  appropriation  is  communicated  to  him,  or  the  bill  of  appropria- 
lading  is  annexed :   Bobey  <fc  Co.  v.  Oilier,  7  Ch.  695 ;   Frith  v.  Forbes,  4  *'""• 
D.  F.  &  J.  409,  422  ;  Brown,  Shipley  dk  Co.  v.  Keogh,  29  Ch.  D.  848,  C.  A. ; 
Phelps,  Stokes  tfe  Co.  v.  Comber,  29  Ch.  D.  813,  C.  A. ;  Exp.  Dever,  Be  Suse 
(No.  2),  14  Q.  B.  D.  611,  C.  A. 

The  sending  of  a  letter  of  advice  to  the  consignee  wiU  not  create  a  specific 
appropriation  in  favour  of  a  purchaser  of  bills  of  exchange  which  contain  a 
direction  to  "  charge  the  same  on  account  of  "  the  goods,  "  as  advised  "  : 
Brown,  Shipley  &  Co.  v.  Keogh,  29  Ch.  D.  848,  C.  A. ;  nor  can  such  a  bill  of 
exchange  operate  as  an  equitable  assignment :  S.  C. 

And  where  counterfoils,  expressing  that  the  bills  of  exchange  were  drawn 
against  goods  consigned,  were  attached  to  the  bills  and.intended  to  be  torn 
off  on  acceptance,  no  lien  or  charge  was  thereby  created  in  favour  of  the 
holder  of  the  bills :  Phelps,  Stokes  &  Co.  v.  Comber,  29  Ch.  D.  813,  C.  A. 

The  annexation  of  the  bills  of  lading  will  not  confer  a  lien  if  there  is  an 
express  bargain  that  they  are  .to  be  given  up  to  the  acceptors  on  acceptance  : 
Exp.  Dever,  Be  Suse,  13  Q.  B.  D.  766,  C.  A. 

Nor  does  a  statement  that  the  drawee  will  have  funds  to  meet  a  bill  of 
exchange  at  maturity  amount  to  a  specific  appropriation  or  assignment  of 
any  funds  in  the  hands  of  the  drawee :  Citizens'  Bank  v.  First  National 
Bank,  L.  R.  6  H.  L.  352  ;  Thomson  v.  Simpson,  5  Ch.  659. 

As  to  the  principle  and  effect  of  the  rule  in  Exp.  Waring,  19  Ves.  345,  Bill-holders' 
whereby,  when  there  has  been  a  specific  appropriation  between  drawer  and  rights  where 
acceptor,  then  if  both  become  insolvent  and  their  estates  are  brought  under  hoth  drawer 
a  "  forced  administration,"  the  bill-holder,  though  neither  party  nor  privy  *""  acceptor 
to  the  contract,  is  entitled  to  have  the  securities  or  remittances  remaining  in  .  ^''°™ 
specie  apphed  in  payment,  see  Exp.  Dever,  Be  Suse,  13  Q.  B.  D.  766,  C.  A.  ; 
that  the  extension  of  the  rule  to  cases  in  which  the  securities  are  deficient 
confers  a  benefit  on  the  laill-holders,  to  which  they  are  not  entitled,  at  the 
expense  of  the  acceptors,  see  Boyal  Bank  of  Scotland  v.  Commercial  Bank  of 
Scotland,  7  App.  Ca.  366  ;  observing  upon  Powles  v.  Hargreaves,  3  D.  M.  & 
G.  453  ;  and  that  in  cases  within  the  rule  notice  to  the  bill-holders  of  any 
appropriation  is  immaterial,  see  Powles  v.  Hargreaves,  sup. ;  Hickie  &  Co.'s 
case,  4  Eq.  226  ;   and  as  to  what  amounts  to  a  specific  appropriation  as 
between  drawer  and  acceptor,  see  Exp.  Broad,  Be  Neck,  13  Q.  B.  D.  740, 
CA. 

The  appropriation  will  not  be  valid  against  third  persons  claiming  without  Third  parties 
notice  ;  and  accordingly,  where  remittances  to  a  country  bank  were  appro-  without 

notice. 
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priated  to  meet  acceptances,  and  a  portion  of  such  remittances,  consisting 
of  bills  and  notes,  was  forwarded  without  notice  to  the  London  agents  of  the 
bank,  it  was  held  that  they  could  retain  the  bills  and  notes  without  meeting 
the  acceptances :  Johnson  v.  Robarts,  10  Ch.  505  ;  and  see  Steele  v.  Stiuirt, 
2  Eq.  84. 

Refusal  to  Where  a  vendor  of  goods  diaws  a  bill  of  exchange  against  the  vendee  for 

accept.  the  price,  and  forwards  it  to  him  with  the  bill  of  lading,  the  vendee  may 

refuse  to  accept  the  bill  of  exchange,  but  if  he  refuses  he  cannot  retain  the 
bill  of  lading  :  Shepherd  v.  Harrison,  L.  B.  5  H.  L.  116. 

Banker's  lien.  As  to  a  banker's  hen  on  securities  deposited  by  a  customer  for  the  balance 
of  his  general  account,  see  Re  European  Bank,  8  Ch.  41  ;  and  that  it  does  not 
extend  to  securities  deposited  for  safe  custody,  or  for  a  special  purpose,  see 
Leese  v.  Martin,  17  Eq.  224 ;  Brandao  v.  Barnett,  12  CI.  &  F.  787  ;  London 
Chartered  Bank  of  Australia  v.  White,  4  App.  Ca.  413  ;  Cuthbert  v.  Robarts, 
Lubbock  dk  Co.,  [1909]  2  Ch.  226;  and  v.  sup.  Chap.  XLVII.  p.  1992. 

Vendor's  lien.  If  the  vendee  accept  the  bill  of  exchange,  this  is  a  conditional  payment  of 
the  purchase-money,  and  displaces  the  vendor's  hen  ;  but  if  the  acceptance 
be  subsequently  dishonoured,  even  after  having  been  negotiated  by  ihe 
vendor,  the  vendor's  lien  revives :  Ounn  v.  Bolckow,  Vaughan  &  Co.,  10 
Ch.  491  ;  Currie  v.  Misa,  L.  R.  10  Ex.  153, 162  ;  S.  C,  1  App.  Ca.  554. 

Where  an  agent  for  sale  accepted  bills  for  the  value  of  goods  consigned  to 
him  for  sale,  and  the  principals,  a  company,  were  wound  up,  the  agent  had 
a  lien  on  the  goods  for  the  amount  of  his  acceptances :  Re  Pavy's  Co.,  1  Ch. 
D.  631. 

(ll.)   STOPPAGE  IN  TRANSITU. 

1.  Declaration  of  Right  of  Stoppage  in  Transitu. 

"  Declare  that  tlie  Pit  B.  (consignor)  was  entitled  to  stop,  and 
did  stop,  in  transitu,  the  timber  in  the  pleadings  mentioned ;  And 
it  appearing  that  the  net  proceeds  of  the  said  timber  amounted 
to  the  sum  of  £1276  and  no  more,  and  that  the  sum  of  £1570,  the 
amount  paid  into  Court  and  invested  pursuant  to  the  order,  dated 
&c.,  was  composed  of  the  said  sum  of  £1276,  and  of  two  sums  of 
£ —  and  £ — ,  the  proceeds  of  certain  policies  of  assurance  upon  the 
said  timber  efiected  by  the  Defts  R.  &e.  {consignees).  Declare  that 
the  Pits  L.  &c.,  as  (assignees)  of  the  Pit  B.,  were  and  are  entitled  to 
be  paid  so  much  of  the  said  sum  of  £1570,  or  of  the  Cons,  and  cash 
in  Court  to  the  credit  of  &c.,  as  has  arisen  from  the  said  sum  of 
£1276,  or  the  accumulations  thereof,  and  that  the  Defts  S.  &c.,  as 
trustees  of  the  indenture  or  trust  deed  of  the  —  day  of  —  (creditor's 
deed),  were  and  are  entitled  to  the  residue  of  such  Cons,  and  cash." 
— Declarations  adjusting  the  account  between  the  parties,  and 
consequent  directions. — Berndtson  v.  Churchill,  L.  C,  21  April, 
1868,  A.  1881 ;  3  Ch.  588 ;  4  Eq.  481 ;  sub  nom.  Berndtson  v. 
Strang. 

NOTES. 

The  law  as  to  stoppage  in  transitu  is  now  codilied  by  the  Sale  of  Goods 

Act,  1893  (56  &  57  V.  c.  71),  ss.  38,  44,  45,  46.    See  Chit.  Cont.  416.   For 

the  definition  of  "  goods,"  see  sect.  62  of  the  Act. 

General  On  the  general  doctrine  of  stoppage  in  transitu,  see  Lickbarrow  v.  Mason, 

doctrine.  1  Sm.  L.  C.  693  ;    Wiseman  v.  Vandeputt,  Tudor^  L.  C.  Merc.  34  ;  Smith, 

Merc.  Law,  750  ;  Addison  on  Cont.  612  et  seq. 
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The  essence  of  this  doctrine  has  been  held  to  be  that  during  the  transilus 
the  goods  should  be  in  the  custody,  of  some  third  person,  intermediate 
between  the  seller  who  has  parted  with,  and  the  buyer  who  has  not  yet 
acquired,  actual  possession  :  Schotsmans  v.  Lane.  &  Yorks.  By.  Co.,  2  Ch. 
332,  335 ;  Gibson  v.  Garruthers,  8  M.  &  W.  321,  328  ;  and  see  Exp.  Oibbes, 
1  Ch.  D.  101.     See  the  Act,  sect.  45,  sub-sect.  1. 

Accordingly  it  has  been  held  that  the  transitus  was  not  terminated  by  When  not 
delivery  to  the  agent  of  the  sMpowners  at  the  port  of  destination  :  Exp.  terminated. 
Barrow,  6  Ch.  D.  783  ;  nor  until  arrival  at  the  port  of  destination  named  in 
the  agreement  for  supplying  the  goods,  notwithstanding  an  alleged  interrup- 
tion in  the  transitus  :  Exp.  Watson,  5  Ch.  D.  35,  C.  A. ;  nor  by  delivery  on 
board  a  sliip  not  belonging  to  the  vendee,  but  chartered  by  him  for  the 
purpose  of  fetcliing  the  goods  :  Berndtson  v.  Strang,  3  Ch.  588  ;  4  Eq.  481, 
Form,  sup.  p.  2302  ;  Rodger  v:  Gomptoir  d'Escompte  de  Paris,  L.  R.  2  P.  C. 
393  ;  nor  by  announcement  of  arrival  and  a  request  by  the  captain  of  the 
ship  for  instructions  :  Eraser  v.  Witt,  7  Eq.  64 ;  nor  (as  between  vendor  and 
vendee)  by  a  promise,  made  by  the  chief  officer  of  the  ship  to  an  agent  for  a 
mortgagee  of  the  bill  of  lading,  to  deliver  to  him  the  goods  when  they  could 
be  got  at :  Goventry  v.  Oladstone,  6  Eq.  44 ;  nor  by  deUvery  to  the  vendee,  if 
he  refuses  to  receive  the  goods  :  Bolton  v.  Lane.  &  Tories.  Ry.  Go.,  L.  R.  1 
C.  P.  431 ;  nor  by  delivery  of  part  of  a  cargo,  unless  that  part  is  essential 
to  the  delivery  of  the  whole,  as  in  the  case  of  a  machine  :  Exp.  Cooper,  11 
Ch.  D.  68,  C.  A. ;  and  it  makes  no  difference  that  the  ultimate  destination  of 
the  goods  has  not  been  communicated  to  the  vendor :  Exp.  Rosevear  China 
Clay  Co.,  Re  Cock,  11  Ch.  D.  560,  C.  A. 

But  where  goods  had  been  delivered  at  a  railway  co.'s  warehouse  in  the  When 
nameof  the  vendee's  agents,  it  was  held  that  the  transitus  was  ended :  Mer-  terminated. 
chant  Banking  Co.  v.  Phosnix  Bessemer  Co.,  5  Ch.  D.  205  ;  and  so  also  where 
the  goods  were  delivered  on  board  a  ship  belonging  to  the  vendee,  though 
employed  as  a  general  ship  :  Schotsmans  v.  Lane.  &  Yorhs.  Ry.  Co.,  2  Ch. 
332  ;  or  to  a  forwarding  agent  appointed  by  the  vendee  and  receiving  orders 
from  liim :  Kendall  v.  Marshall,  1 1  Q.  B.  D.  356,  C.  A. ;  Re  Brand,  Exp. 
Francis,  56  L.  T.  577  ;  and  see  Bethdl  v.  Clark,  20  Q.  B.  D.  615,  C.  A.  ; 
though  held  by  a  carrier  as  the  purchaser's  agent :  Lyons  v.  Hoffnung,  15 
App.  Ca.  P.  C.  391;  or  when  the  goods  came  into  the  custody  of  a  commis- 
sion agent,  who  was  purchasing  for  a  foreign  principal :  Exp.  Miles,  Re 
Isaacs,  15  Q.  B.  D.  39,  C.  A. 

The  right  of  stoppage  in  transitu  is  not  discharged  absolutely  by  an  in-  Loss  of  right 
dorsement  of  the  bill  of  lading  by  way  of  security  or  pledge,  but  remains,  of  stoppage, 
subject  to  the  charge,  in  favour  of  the  indorsee  :  Kemp  v.  Falk,  7  App.  Ca. 
572  ;  Re  Westcynthius,  5  B.  &  Ad.  817  ;  Spalding  v.  Rvding,  6  Beav.  376  ; 
and  the  right  is  not  lost  by  reason  of  a  sub-sale  by  the  purchaser  :  Kemp  v. 
Falk,  7  App.  Ca.  572  ;  Exp.  Golding,  Davis  &  Co.,  Re  Knight,  13  Ch.  D.  628, 
C.  A. ;  and  though  the  bill  of  lading  was  made  out  in  the  name  of  the  sub- 
purchaser, the  unpaid  vendor,  having  given  a  vaUd  notice  to  stop  before  the 
money  had  been  received  from  the  sub-purchaser,  was  held  entitled  to  have 
the  original  purchase-money  satisfied  thereout :  Exp.  Oolding,  Davis  cfe  Co., 
sup. 

Where  goods  are  shipped  under  a  bill  of  lading  drawn  in  parts,  to  be  Bill  of  lading 
delivered  to  the  consignee  "  or  his  assigns,  the  one  of  which  bills  being  drawn  in 
accomphshed  the  others  to  stand  void,"  the  master,  or  the  warehouseman  parts, 
who  has  the  custody  of  the  goods,  under  the  Merchant  Shipping  Act,  1862, 
ss.  66—78  (see  now  the  Merchant  Shipping  Act,  1894,  57  &  58  V.  c.  60,  Part 
VII.,  ss.  492 — 501),  is  justified  in  delivering  to  the  consignee,  on  production 
of  one  part,  although  there  has  been  a  prior  indorsement  for  value  to  the 
holder  of  another  part,  provided  delivery  be  boni  fids  and  without  notice  or 
knowledge  of  such  prior  indorsi  ment :  Olyn,  Mills  &  Go.  v.  E.  <5s  W.  India 
Docks,  7  App.  Ca.  591. 

Where  the  vendee  insures  the  goods,  he  is  entitled,  notwithstanding  a  Policy  money, 
stoppage  in  transitu,  to  the  m,oneys  recovered  on  the  poMcy  :  Berndtson  v. 
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Strang,  3  Ch.  588,  Form,  sup.  p.  2302  ;  and  see  Latham  v.  Chartered  Bank  of 

India,  17  Eq.  205,  216. 
Remedy.  Even  before  the  commencement  of  the  Jud.  Acts  it  was  held  that  a  bill  in 

equity  would  lie  to  enforce  a  right  of  stoppage  in  transitu  :  Schotsmans  v. 

Lane.  &  Yorhs.  By.  Co.,  2  Ch.  332  ;  and  it  was  said  that,  where  the  goods 

were  delivered  or  parted  with  after  notice  of  stoppage,  damages  instead  of  an 

injunction  might  be  awarded  under  the  Chancery  Amendment  Act,  1858 

(21  &  22  V.  c.  27),  s.  5 ;  8.  C,  1  Eq.  349. 
Delivery  by         Under  an  agreement  to  deliver  goods  by  instalments,  to  be  paid  for  in  cash 
instalments—  within  fourteen  days  of  delivery,  it  was  held  that  the  vendor  might,  on  the 
of  vandee         *'^"l^™P*<'y  of  the  vendee,  refuse  to  continue  deliveries  until  the  price  of 

former  deliveries  had  been  tendered  :   Exp.  Chalmers,  8  Ch.  289  ;   Wms. 

Bkcy.  219,  220. 

(ill.)      BUEIAL  FEES. 

Declaration  as  to  Right  to  Burial  Fees. 

Declare  that  in  the  consecrated  portion  of  the  burial  ground 
belonging  to  the  burial  board  of  the  parish  of  West  Derby,  in  the 
county  of  &c.,  within  the  said  parish,  the  rector  of  the  parish  for 
the  time  being  is  bound  by  himself  and  his  curates,  or  such  other 
qualified  persons  as  he  may  authorize,  to  perform  the  duties,  and  is 
entitled  to  have  the  rights  and  authorities  incident  to  such  duties, 
for  the  performance  of  religious  service  in  the  burial  in  such  burial 
ground,  or  in  the  consecrated  portion  thereof,  of  the  remains  of 
parishioners  or  inhabitants  of  the  parish  of  West  Derby ;  And 
Declare  that  the  Rector  of  West  Derby  is  entitled  to  receive  all 
such  fees  as  the  said  burial  board  may  themselves  collect  or  receive 
in  respect  of  such  duties  of  the  Rector  of  West  Derby. — Stewart  v. 
West  Derby  Burial  Board,  Kay,  J.,  15  Dec.  1886,  B.  1415  ;  34  Ch.  D. 
314. 

NOTES. 

The  Chancery  Division  has  jurisdiction  to  entertain  an  action  by  a  clergy- 
man against  a  burial  board  involving  the  right  of  property  in  burial  fees  : 
8tewa/rt  v.  West  Derby  Burial  Board,  sup. 

As  to  the  right  to  such  fees,  see  Pliill.  Ecc.  Law,  673  et  seq. ;  Dale's  Clergy- 
man's Handbook,  144  et  seq. ;   Wood  v.  Headingley,  [1892]  1  Q.  B.  713. 

(IV.)      COPYHOLDS. 

1 .  Right  of  Admission  to  Copyholds  declared. 

[The  lord  had  originally  contended  that  a  forfeiture  had  been  incurred, 
and  disputed  the  mode  in  which  the  fine  was  to  be  assessed,  and  the  amount 
of  it,  but  conceded  everything  before  the  hearing  but  such  amount  and  the 
costs  of  suit.  A  forfeiture  had  been  entered  on  the  court  roll,  but  there  had 
been  no  seizure.] 

"  Declaee  that  the  Pits  (copyholders)  are  entitled,  upon  payment 
of  two  full  fines  and  a  quarter  of  one  fine,  to  be  admitted  as  tenants, 
according  to  the  custom  of  the  manor  of  &c.,  to  the  copyhold  premises, 
to  which  C.  in  the  pleadings  named  was  admitted  tenant  on  the  — 
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day  of  — ,  in  the  proportions  in  the  pleadings  mentioned  ;  And  the 
Deft  H.  (lord)  by  his  counsel  consenting  that  a  full  fine  be  taken  at 
£ — ,  Order  that  upon  payment  to  the  Deft  H.  of  £ — ■  for  two  such  full 
fines  and  a  quarter  of  a  fine,  and  of  all  quit  rents  and  steward's  fees, 
the  Deft  H.  do  admit  the  Pits,  as  tenants  according  to  the  custom 
of  the  said  manor,  to  the  said  copyhold  premises  in  the  proportions 
in  the  pleadings  mentioned." — Deft  H.  to  pay  the  oo-Defts  the 
sum  of  £ —  for  their  costs  of  action,  and  to  the  Pits  their  taxed 
costs.— CoMwo^  V.  Hodgson,  M.  R.,  6  July,  1871,  A.  1971 ;  afid.  L.  C. 
15  Jan.  1872,  A.  80. 


2.  Seizure  of  Copyholds  by  Lord  set  aside — Copyholder  reinstated. 

"  Declare  (by  consent)  that  the  seizure  by  or  on  the  part  of  the 
Deft  H.,  as  lord  of  the  manor  of  &c.,  of  the  copyhold  estate  and 
hereditaments  in  the  pleadings  mentioned  held  of  such  manor, 
and  the  attornment  to  him  by  the  Deft  P.  (tenant),  ought  to  be 
set  aside,  and  that  the  Pit  A.  ought  to  be  reinstated  and  re- 
admitted as  a  copyholder  of  the  said  manor,  and  restored  to  the 
possession  or  receipt  of  the  rents  and  profits  of  the  said  estate 
and  hereditaments,  as  if  no  such  seizure  and  attornment  had  been 
made ;  And  order  and  adjudge  the  same  accordingly ;  And  it  is 
ordered  that  the  Deft  H.,  by  his  steward,  do  accordingly  forthwith 
readmit  the  Pit  A.  to  the  said  estate  and  hereditaments,  to  hold  to 
her  and  her  heirs  according  to  the  custom  of  the  said  manor ;  And 
it  is  ordered  that  such  readmittance  be  made  without  the  payment 
of  any  fine  or  fees,  and  be  without  prejudice  to  the  conditional 
surrender  of  the  —  day  of  —  of  the  said  estate  and  hereditaments 
to  the  Pits  A.  and  M.,  and  the  indentures  of  settlement  dated  &c., 
in  the  pleadings  mentioned ;  And  it  is  ordered  that  the  Deft  P.  do 
re-attorn  tenant  to  the  Pit  A.,  and  pay  to  her  the  rent  which  has 
accrued  due  under  his  lease  dated  &c.,  since  &c.  (date  of  payment  to 
the  lord),  in  respect  of  the  premises  within  the  manor  of  &c.,  such 

rent  to  be  apportioned  in  Chambers  in  case  the  parties  differ." 

Directions  as  to  enfranchisement. — Deft  H.  to  pay  Pit's  costs  of 
action,  and  of  and  attending  the  readmission  and  reattornment. — 
Liberty  to  apply. — Andrews  v.  Hulse,  V.-C.  W.,  19  Feb.  1859,  A. 
1180  ;  /S.  C,  4  K.  &  J.  392. 

This  cause  was  argued  and  decided  upon  demurrer,  and  after  the  de- 
murrers had  been  overruled  the  cause  was  compromised,  the  Defts  submit- 
ting to  a  decree  in  the  terms  of  the  1st,  2nd  and  3rd  paragraphs  of  the  prayer 
of  the  bill,  the  Pit  waiving  an  account  of  rents  received  by  the  Deft  H.,  and 
consenting  to  special  directions  as  to  enfranchisement,  though  these  were 
not  prayed  by  the  bill. 

As  to  the  concurrent  jurisdiction  in  equity  to  reheve  against  an  illegal 
forfeiture  or  seizure  by  the  lord,  see  Walters  v.  Webb,  9  Eq.  83,  87  ;  Andrews 
V.  Hulse,  4  K.  &  J.  392,  Form  2,  sup. ;  Luton's  case,  Gary,  8 ;  Scriven, 
Copyh.  6th  ed.  378  ;  7th  ed.  466  ;  Elton,  Copyh.  pp.  223  et  seq. 

VOL.  ni.  7  X 
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(v.)    POEFEITUEE  Or  LEASE — CONVEYANCING   ACTS,  1881    AND   1892. 

Landlord  and  Tenant — Forfeiture — Condition  for  Re-entry  on 
Liquidation — Voluntary  Winding-up  of  Solvent  Company — 
Underlessee — Terms  of  Relief — Rent  to  be  Fixed  in  Chambers 
— Public-house — Conveyancing  and  Law  of  Property  Act, 
1881  (44  &  45  V.  c.  41),  s.  14,  svh-ss.  1,  2,  and  6  (1)— Oow- 
veyancing  and  Law  of  Property  Act,  1892  (55  d;  56  V.  c.  13), 
s.  2,  sub-s.  2,  and  s.  4. 

Declare  that  the  Pits  are  entitled  to  recover  possession  of  the 
B.  Tavern  ia  the  pleadings  mentioned  as  on  a  forfeiture  of  the 
original  lease ;  And  order  that  the  said  B.  Tavern  do  vest  in  the 
Deft  F.  J.  F.  for  the  residue  of  the  term  of  the  original  sub-lease  to 
him  dated  the  (26th  October,  1896)  iu  the  pleadings  mentioned,  at 
a  rent  to  be  settled  by  the  Judge  in  Chambers,  having  regard  to  all 
the  circumstances  of  the  case,  including  the  absence  of  a  covenant 
making  the  said  B.  Tavern  a  tied  house  ;  And  it  is  ordered  that  the 
Deft  F.  J.  F.  do  forthwith  pay  to  the  Pits  the  rent  due  up  to  the 
date  of  this  judgment  under  the  original  lease  dated  the  (26th 
October,  1896) ;  And  it  is  ordered  that  the  Deft  F.  J.  F.  do  execute 
a  deed  contaiuing  covenants  and  provisions  corresponding  with  those 
in  the  said  original  lease  dated  the  (26th  October,  1896),  such  deed 
to  be  settled  by  the  Judge  in  case  the  parties  difier. — Directions  for 
taxation  and  payment  of  costs  with  undertaking  to  refund  if  appeal 
successful.— ^wart  v.  Fryer,  Kekewich,  J.,  28  March,  1900,  A.  1467  ; 
S.  0.,  C.  A.,  11  Dec.  1900,  A.  4421 ;  [1901]  1  Ch.  499  ;  S.  0.,  H.  L., 
13  March,  1902  ;  [1902]  A.  C.  187. 


NOTES. 

Act  of  1881.  By  the  Conveyanoing  Act,  1881  (44  &  46  V.  c.  41),  s.  14  (1),  a  right  of  re- 
entry or  forfeiture  under  a  lease  for  a  breach  of  any  covenant  or  condition 
is  not  to  be  enforceable  by  action  or  otherwise,  unless  a  notice  as  in  the  Act 
mentioned  is  served  by  the  lessor  on  the  lessee,  and  the  lessee  fails,  within  a 
reasonable  time  thereafter,  to  remedy  the  breach  if  it  is  capable  of  remedy, 
and  to  make  reasonable  compensation  in  money  to  the  satisfaction  of  the 
lessor  for  the  breach. 

(2)  "  Where  a  lessor  is  proceeding,  by  action  or  otherwise,  to  enforce  such 
a  right  of  re-entry  or  forfeiture,  the  lessee  may,  in  the  lessor's  action,  if  any, 
or  in  any  action  brought  by  himself,  apply  to  the  Court  for  relief ;  and  the 
Court  may  grant  or  refuse  relief,  as  the  Court,  having  regard  to  the  pro- 
ceedings and  conduct  of  the  parties  under  tlie  foregoing  provisions  of  this 
section,  and  to  all  the  other  circumstances,  thinks  fit ;  and  in  case  of  relief 
may  grant  it  on  such  terms,  if  any,  as  to  costs,  expenses,  damages,  com- 
pensation, penalty  or  otherwise,  including  the  granting  of  an  injunction  to 
restrain  any  Uke  breach  in  the  future,  as  tlie  Court,  in  the  circumstances  of 
each  case,  thinks  fit." 

(6)  The  section  does  not  extend  to  a  covenant  or  condition  against  the 
assigning,  underletting,  parting  with  the  possession,  or  disposing  of  the  land 
leased ;  or  to  a  condition  for  forfeiture  on  the  bankruptcy  of  the  lessee,  or 
on  the  taking  in  execution  of  the  lessee's  interest ;  or  in  case  of  a  mining 
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lease,  to  a  covenant  or  condition  for  allowing  the  lessor  to  have  access  to  or 
inspect  books,  accounts,  records,  weighing-machines  or  other  things,  or  to 
enter  or  inspect  the  mine  ;  and  (8)  it  is  not  to  afEect  the  law  relating  to  re- 
entry or  forfeiture,  or  relief  in  case  of  non-payment  of  rent :  see  Scott  v. 
Matthew  Brcmn  di  Co.,  51  L.  T.  746 ;  but  (9)  is  applicable  to  leases  made 
before  or  after  the  Act,  and  notwithstanding  any  stipulation  to  the 
contrary. 

The  liquidation  of  a  limited  co.  is  "  bankruptcy  "  within  this  sub-section  : 
Horsey  Estate,  Id.  v.  8teiger,  [1899]  2  Q.  B.  79 ;  Fryer  v.  Ewart,  [1902]  A.  C. 
187. 

"  Compensation,"  under  sub-sect.  1,  was  held  not  to  include  the  cost  in- 
curred by  the  lessor  in  consulting  and  employing  a  solr  and  surveyor  in 
respect  of  the  preparation  of  the  notice  :  Skinners  Co.  v.  Knight,  [1891]  2 
Q.  B.  542,  C.  A.  ;  but  under  sub-sect.  2  the  Court  has  discretion  to  stay  the 
action  upon  payment  by  the  Deft  of  the  Pit's  costs  as  between  solr  and  client 
as  well  as  the  costs  of  surveys  and  schedules  of  dilapidations :  Bridge  v. 
Quick,  61  L.  J.  Q.  B.  375  ;  67  L.  T.  54. 

A  notice  under  the  section  may  be  good,  though  it  does  not  require  pay- 
ment of  compensation  in  money  :  Lock  v.  Pearce,  [1893]  2  Ch.  271. 

An  application  by  a  lessee  under  sub-sect.  2  must  be  made  in  an  action 
commenced  by  writ,  and  not  by  originating  summons  :  Lock  v.  Pearce.,  [1893] 
2  Ch.  271.     For  form  of  summons  in  action,  see  D.  C.  F.  1224. 

The  exception  in  sub-sect.  6  of  conditions  against  "  disposing  of  the  land 
leased,"  refers  to  conditions  which  are  ex  facie  directed  against  disposition, 
not,  e.g.,  to  a  condition  against  assignment  for  the  benefit  of  creditors  not 
referring  in  terms  to  the  land  leased:  Gentle  v.  Faulkner,  [1900]  2  Q.  B.  267, 
0.  A. 

By  the  Conveyancing  Act,  1892  (55  &  56  V.  c.  13),  s.  2,  sub-s.  1,  "  a  Act  of  1892. 
lessor  shall  be  entitled  to  recover  as  a  debt  due  to  him  from  a  lessee,  and  in 
addition  to  damages  (if  any)  all  reasonable  costs  and  expenses  properly  in- 
curred by  the  lessor  in  the  employment  of  a  solr  and  surveyor  or  valuer,  or 
otherwise  in  reference  to  any  breach  giving  rise  to  a  right  of  re-entry  or 
forfeiture  which,  at  the  request  of  the  lessee,  is  waived  by  the  lessor  by 
writing  under  his  hand,  or  from  which  the  lessee  is  relieved,  under  the  pro- 
visions of  the  Conveyancing  and  Law  of  Property  Act,  1881,  or  of  this  Act." 
The  section  gives  no  remedy  to  a  lessor  against  an  underlessee :  Nind  v. 
Nineteenth  Century  Bldg.  Soc,  [1894]  2  Q.  B.  226,  C.  A. ;  nor  against  a  lessee 
who  by  complying  with  a  notice  avoids  forfeiture,  and  is  therefore  not 
"  reheved  "  from  it :  S.  C;  and  where  a  lessse  on  being  served  with  a 
notice  to  repair  by  his  landlord  serves  a  similar  notice  on  his  underlessee, 
who  fails  to  do  the  repairs  within  three  months  and  the  head  lessor  brings 
an  action  to  recover  the  premises  but  the  repairs  are  subsequently  executed 
and  the  lessee  obtains  relief  against  forfeiture,  the  lessee  in  an  action 
against  the  underlessee  for  breach  of  the  covenant  to  repair  in  the  under- 
lease cannot  recover  the  costs  of  the  proceedings  for  relief  :  Clare  v. 
Dobson,  [1911]  1  K.  B.  35. 

By  sub-sect.  2,  it  is  enacted  that  sub-sect.  6  of  sect.  14  of  the  Act  of  1881 
is  "  to  apply  to  a  condition  for  forfeiture  on  bankruptcy  of  the  lessee,  or  on 
taking  in  execution  of  the  lessee's  interest  only  after  the  expiration  of  one 
year  from  the  date  of  the  bankruptcy  or  taking  in  execution,  and  provided 
the  lessee's  interest  be  not  sold  within  such  one  year  ;  but  in  case  the  lessee's 
interest  be  sold  within  such  one  year,  sub-sect.  6  shall  cease  to  be  applicable 
thereto."  But  by  sub-sect.  3  this  enactment "  is  not  to  apply  to  any  lease 
of  (a)  agricultural  or  pastoral  land ;  (b)  mines  or  minerals ;  (c)  a  house  used 
or  intended  to  be  used  as  a  public-house  or  beershop  ;  (d)  a  house  let  as 
a  dwelling-house,  with  the  use  of  any  furniture,  books,  works  of  art,  or  other 
chattels  not  being  in  the  nature  of  fixtures  ;  (e)  any  property  with  respect  to 
which  the  personal  qualifications  of  the  tenant  are  of  importance  for  the 
preservation  of  the  value  or  character  of  the  property,  or  on  the  ground  of 
neighbourhood  to  the  lessor,  or  to  any  person  holding  under  him." 
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The  effect  of  this  sub-section  is  to  take  the  case  of  a  forfeiture  on  bank- 
ruptcy or  liquidation  out  of  sub-sect.  6  of  sect.  14  of  the  Act  of  1881,  for  a 
year  from  the  date  of  the  bankruptcy  or  hquidation  :  Horsey  Estate,  Ld  v 
Steiger,  [1899]  2  Q.  B.  79,  C.  A. 

An  agreement  for  a  lease  was  not  a  lease  within  sect.  14  of  the  Act  of  1881 
which  was  therefore  inapplicable  where  there  was  a  mere  tenancy  under  an 
agreement,  no  actual  lease  being  in  existence,  nor  any  title  to  specific 
performance:  8wainY.Ayres,21  Q.  B.  D.  289;  a.ndse&Fosterv.Beeves,llSQ2] 
2  Q.  B.  255,  C.  A. ;  but  by  sect.  5  of  the  Act  of  1892,  the  definitions  of  "  lease  " 
and  "  underlease  "  are  extended  to  agreements  for  a  lease  or  underlease 
where  the  lessee  or  underlessee  has  become  entitled  to  have  his  lease  or 
underlease  granted. 

And  rehef  cannot  be  given  under  the  section  after  the  lessor  has  actually 
re-entered :  Rogers  v.  Rice,  [1892]  2  Ch.  170  ;  distinguishing  A^.  London  Land 
Co.  V.  Jacques,  46  L.  T.  659;  22  W.  B.  283. 
Protection  of  Section  14  of  the  Act  of  1881  not  being  appHoable  to  a  case  where  parts  of 
underlessee.  the  land  comprised  in  a  lease  are  separately  underlet,  one  underlessee  was, 
according  to  Darlington  v.  Hamilton  (Kay,  550),  thus  rendered  Uable  to  have 
his  underlease  determined  by  the  lessor  for  breach  of  covenant  in  respect  of 
the  other  part :   Cresswell  v.  Davidson,  56  L.  T.  811. 

But  now  by  sect.  4  of  the  Conveyancing  Act,  1892,  it  is  provided  that 
"  where  a  lessor  is  proceeding  by  action  or  otherwise  to  enforce  a  right  of 
re-entry  or  forfeiture  under  any  covenant,  proviso,  or  stipulation  in  a  lease, 
the  Court  may,  on  apphcation  by  any  person  claiming  as  underlessee  any 
estate  or  interest  in  the  property  comprised  in  the  lease  or  any  part  thereof 
either  in  the  lessor's  action  (if  any)  or  in  any  action  brought  by  such  person 
for  that  purpose,  make  an  order  vesting  for  the  whole  term  of  the  lease  or 
any  less  term  the  property  comprised  in  the  lease  or  any  part  thereof  in  any 
person  entitled  as  underlessee  to  any  estate  or  interest  in  such  property  upon 
such  conditions,  as  to  execution  of  any  deed  or  other  document,  payment  of 
rent,  costs,  expenses,  damages,  compensation,  giving  security,  or  otherwise, 
as  the  Court  in  the  circumstances  of  each  case  shall  think  fit,  but  in  no  case 
shall  any  such  underlessee  be  entitled  to  require  a  lease  to  be  granted  to  him 
for  any  longer  term  than  he  had  under  his  original  sub-lease." 

This  section  is  not  a  mere  amendment  of  sect.  14  of  the  Act  of  1881, 
extending  the  provisions  of  that  section  to  underlessees,  but  an  independent 
provision  for  affording  relief  to  underlessees  against  forfeiture  for  breach  of 
any  covenant  in  the  head  lease,  see  Qray  v.  Bonsall,  [1904]  1  K.  B. 
601,  C.  A. 

This  section  gives  the  Court  the  most  ample  discretion  to  say  upon  what 
conditions  and  terms  a  new  lease  should  be  vested  in  the  underlessee,  and 
does  this  absolutely  unfettered  by  any  Umitation  except  that  contained  in 
the  words  at  the  end  of  the  section  :  Ewart  v.  Fryer,  [1901]  1  Ch.  499  ;  70 
L.  J.  Cli.  138,  143,  per  Romcr,  L.  J. ;  affirmed  nom.  Fryer  v.  Eivarl,  [1902] 
A.  C.  187. 

Where  the  forfeited  lease  was  of  a  pubUc-housc  at  a  rent  of  £300,  and  the 
underlease  was  at  a  rent  of  £800  reducible  to  £300  if  the  underlessee  bought 
his  beor  from  the  underlossors,  the  Court  held  that  there  must  be  an  inquiry 
as  to  the  rent  at  which  the  new  lease  ought  to  be  granted,  having  regard  to 
the  fact  that  the  house  could  no  longer  be  a  "  tied  "  house  :  S.  C. 

Under  the  provision  in  the  section  enabling  an  underlessee,  either  in  the 
lessor's  action  or  in  an  action  brought  by  himself  for  that  purpose,  to  apply 
for  a  vesting  order,  such  apphcation  may  be  made  by  defence  and  counter- 
claim in  the  lessor's  action  :  Sir  Roger  Cholmdey's  School  v.  Sewell,  [1893]  2 
Q.  B.  254. 
Notice.  The  object  of  the  notice  under  sect.  14  of  the  Act  of  1881  is  "  to  give  to 

the  person  whose  interest  it  is  sought  to  forfeit  the  opportunity  of  consider- 
ing his  position  before  an  action  is  brought  against  him  "  :  Horsey  Estate 
Ld.  V.  Steiger.  [1899]  2  Q.  B.  79,  C.  A.  per  Lord  Russell,  L.  C,  J. ;  JaM)  v, 
Down,  [1900]  2  Ch.  150. 


SECT.  VI.  (v.)]     MisceUaneom  Rights  and  Remedies.  2309 

The  notice  must  be  served  on  the  lessee  himself  and  not  on  a  trustee  for  his 
creditors  who  is  not  an  assign  of  the  lease :  OenUe.  v.  Favlkner,  [1900]  2 
Q.  B.  267,  C.  A. 

The  notice  must  be  given  in  such  detail  as  will  enable  the  lessee  to  under- 
stand what  is  complained  of,  so  that  he  may  have  an  opportunity  of  remedy- 
ing the  breach  before  action  brought.  A  mere  general  notice  of  breach  of  a 
specified  covenant  is  not  sufficient  and  ^vill  not  entitle  the  lessor  to  maintain 
an  action  for  damages  for  the  alleged  breach :  Fletcher  v.  Nokes,  [1897]  1  Ch. 
271. 

Thus,  a  notice  merely  informing  the  lessee  that  he  "  has  not  kept  the 
said  premises  well  and  sufficiently  repaired,  and  the  party  and  other  walls 
thereof,"  is  not  sufficient ;  and  the  fact  that  such  a  notice  sufficiently  speci- 
fies other  breaches  of  covenant  which  are  complained  of  will  not  make  it 
sufficient :  Re  Serle,  Gregory  v.  S.,  [1898]  1  Ch.  652  ;  and  a  notice  which 
refers  to  a  breach  of  covenant  to  build  which  has  been  waived,  and  does  not 
refer  to  a  breach  of  a  continuing  covenant  to  repair  which  is  rehed  upon  by 
the  lessor,  is  bad:  Jaco6v.DouOT,  [1900]  2  Ch.  156  ;  but  a  notice  referring  to 
several  distinct  alleged  breaches  of  covenant  is  not  ipso  facto  bad  because 
some  of  the  alleged  breaches  have  never  taken  place,  or  the  lessor  is  not 
entitled  to  rely  on  them  :  Pannell  v.  City  of  London  Brewery  Co.,  [1900]  1  Ch. 
496. 

Belief  was  granted  to  equitable  mortgagees  of  a  building  lease,  where  the 
lessor  had  served  an  insufficient  notice  seeking  to  forfeit  the  lease  for  failure 
to  complete  buildings :  N.  London  Land  Co.  v.  Jacques,  46  L.  T.  659  ;  32 
W.  R.  283. 

The  Court  has  a  discretion  to  refuse  relief  on  the  ground  of  want  of  notice  : 
Scott  V.  Matthew,  Brmon  &  Co.,  51  L.  T.  746. 

Omission  by  inadvertence  to  ask  the  consent  of  the  lessor  to  the  granting  Grounds  for 
of  an  underlease  was  held  not  a  sufficient  ground  for  relief,  although  no  relief, 
injury  was  done  him,  nor  could  he  have  had  any  valid  objection  to  it  if  his 
consent  had  been  asked  :  Barrow  v.  Isaxhcs,  [1891]  1  Q.  B.  417,  C.  A. 

The  fact  that  a  breach  has  been  committed  through  forgetfulness,  or 
because  the  lessees  thought  it  unimportant,  does  not  form  a  ground  for 
giving  them  equitable  relief  against  forfeiture  for  breach  of  the  covenant : 
EasUm  Telegra/ph  Co.  v.  Dent,  [1899]  1  Q.  B.  835,  C.  A. 

Where  alterations  had  been  made  (conversion  of  a  chapel  into  a  theatre) 
which  amounted  to  breaches  of  the  covenant  to  repair  and  were  acts  of 
waste  which  the  court  would  restrain  by  injunction,  relief  would  only  be 
granted  on  the  terms  of  reinstatement  of  the  premises  in  their  former 
condition :  Rose  v.  Spicer;  Rosev.  Hyinan,  [1911]  2  K.  B.  234,  C.  A.  (where 
the  principles  of  relief  against  forfeiture  are  discussed). 

In  an  action  for  forfeiture  under  32  Hen.  8,  c.  9,  s.  2,  against  the  buyer  of  Forfeiture 
a  right  of  entry,  since  8  &  9  V.  c.  106,  s.  6,  the  onus  is  on  the  Pit  to  prove  not  generally, 
only  that  the  title  purchased  is  bad,  but  also  that  the  buyer  knew  it  was 
"  pretenced,"  i.e.,  fictitious  and  bad.  The  mere  fact  that  the  right  pur- 
chased was  barred  by  the  Statute  of  Limitations  does  not  render  the  title 
"  pretenced  "  :  Kennedy  v.  Lyell,  15  Q.  B.  D.  491  ;  Jenkins  v.  Jones,  9 
Q.  B.  D.  129. 

That  a  forfeiture  cannot  be  founded  on  an  inaccurate  demand  for  rent,  see 
Jackson  v.  Northampton  Street  Tram.  Co.,  55  L.  T.  91  ;  citing  Johnson  v. 
Lyttte's  Iran  Agency,  6  Ch.  D.  687,  C.  A. 

A  condition  forfeiting  a  lease  to  a  oo.  in  the  event  of  their  entering  into  a 
liquidation  applies  to  the  case  of  a  voluntary  liquidation  with  a  view  to 
amalgamation  or  reconstruction  :  Horsey  Estate,  Ld.  v.  Steiger,  [1899]  2 
Q.  B.  79,  C.  A. ;  Ewart  v.  Fryer,  [1901]  1  Ch.  499  ;  70  L.  J.  Ch.  138  ;  [1902] 
A.  C.  187. 
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(VI.)  CONVEYANCE   OE  LAND. 

Declaration  of  Right  to  Footway  granted  from  Year  to  Year  to  a 
Tenant  who  afterwards  purchased  the  Fee. 

Declare  that  the  Deft  is  entitled  in  respect  of  the  land  coloured 
pink  and  marked  (C)  on  the  plan  annexed  to  the  statement  of  claim 
to  a  right  of  footway,  six  feet  wide,  from  the  eastern  boundary  of 
such  land,  on  to  and  over  the  footpath  marked  yellow  on  the  said 
plan  to  W.  Road,  at  a  point  to  be  selected  by  the  Deft,  Pits  to  pay 
costs  of  counter-claim  to  be  taxed. — Rymer  v.  Mcllroy,  Bjrrne,  J., 
25  Feb.  1897,  B.  840  ;  [1897]  1  Ch.  528. 


Rule  as  to 
ad  medium 
filum. 


Ownership 
of  ditch. 


Licence  to 
dig  coal. 


Effect  of 
recitals. 


NOTES. 

Where  there  is  a  conveyance  of  land,  though  described  by  reference  to  a 
plan  and  by  colour  and  quantity,  if  it  is  bounded  by  a  river  or  road,  the  pre- 
sumption is  that  one-half  of  the  bed  of  the  river  or  soil  of  the  road  passes  to 
the  grantee  ;  but  the  presumption  may  be  rebutted  by  circumstances  show- 
ing a  contrary  intention  at  the  time  :  Micklethwait  v.  Newlay  Bridge  Co.,  33 
Ch.  D.  133,  C.  A. ;  Leigh  v.  Jack,  5  Ex.  D.  264,  C.  A.  ;  Duke  of  Devonshire  v. 
Pattinson,  20  Q.  B.  D.  263,  C.  A. ;  but  not  because  subsequent  events  show 
that  it  was  disadvantageous  to  the  grantor  that  such  property  should  pass  : 
Mickkthwait  v.  Newlay  Bridge  Co.,  sup. ;  and  it  applies  only  to  existing 
roads,  not  to  ground  intended  to  be  used  as  a  road,  but  never  dedic9.ted  to 
the  public  :   Leigh  v.  Jack,  sup. 

The  rule  whereby  under  a  grant  of  land  on  the  banks  of  a  river  the 
ownership  of  the  soil  ad  medium  filum  is  held  to  pass,  apphes  to  land  of  any 
tenure,  freehold,  copyhold,' or  leasehold  :  Tilbury  v.  Silva,  45  Ch.  D.  98  ; 
and  the  same  rule  applies  to  streets  in  a  town  as  well  as  to  highways  in  the 
country  :  Be  White's  Charities,  [1898]  1  Ch.  659  ;  and  as  to  the  evidence 
necessary  to  rebut  the  presumption,  see  Pryor  v.  Petre,  [1894]  2  Ch.  11,  C. 
A. ;  and  that  houses  on  opposite  sides  of  a  street  may,  if  the  presumption 
applies,  be  treated  as  "  contiguous  to  "  or  "  adjoining  "  each  other,  see 
Haynes  v.  King,  [1893]  3  Ch.  439. 

As  to  the  evidence  necessary  to  show  that  land  has  ceased  to  form  part  ot 
the  bed  of  a  river,  see  Hindson  v.  Ashby,  [1896]  2  Ch.  1,  0.  A. 

Whether  the  presumption  that  a  ditch  belongs  to  the  owner  of  an  adjacent 
hedge  applies  to  a  natural  watercourse  or  only  to  an  artificial  ditch,  quaere  : 
Marshall  v.  Taylor,  [1895]  1  Ch.  641,  C.  A. 

Although  there  is  a  prima  facie  presumption  against  a  hcence  to  dig 
coal  being  exclusive,  yet  it  may  be  so,  and  the  intention  to  exclude  the 
grantor  need  not  appear  by  express  words :  D.  Sutherland  v.  Heatlwote, 
[1891]  3  Ch.  504;  considering  i.  il/oM«.«jo2/'s  case,  Godb.  17;  1  Anderson, 
307  ;  Chetham  v.  Williamson,  4  Ex.  469. 

An  appointment  in  fee,  by  deed  in  1783,  "  savmg  and  reservmg  to  the 
appointors  and  their  heirs  full  and  free  liberty  to  get  and  carry  away  the 
coal,"  was  held  not  to  operate  as  an  exception,  but  as  a  re-grant  of  a  hcence  : 
D.  Sutherland  v.  Heaihcote,  [1891]  3  Ch.  504  ;  [1892]  1  Ch.  475. 

As  to  the  effect  of  a  recital  in  controlling  the  operative  part  of  a  deed,  and 
that  general  words  of  agreement  and  declaration  between  the  parties  may 
import  a  covenant  on  the  part  of  a  person  not  expressly  covenanting,  if  the 
act  to  be  done  is  one  which  is  to  be  done  by  him,  but  not  otherwise,  see 
Be  D'Estampes,  D'E.  v.  Crowe,  53  L.  J.  Ch.  1117  ;  Dawes  v.  Treadwdl,  18 
Ch  D  354,  C.  A. ;  Exp.  Dawes,  Be  Moon,  17  Q.  B.  D.  275  ;  Be  E.  Durham, 
E  Qrey  v  D.,  57  L.  T.  164  ;  Be  Haden,  Coling  v.  H.,  [1898]  2  Ch.  220 ;  Be 


SECT.  VI.  (vi.)]     Miscellaneous  Rights  and  Remedies.  2311 

Smith,  Rdbson  v.  Tidy,  1900,  W.  N.  311  ;  and  that  an  inaccurate  recital  of 
the  title  of  a  settlor  to  property  will  not  per  se  bind  her  after-acquired  interest 
in  the  property,  see  Lovett  v.  L.,  [1898]  1  Ch.  82. 

As  to  the  effect  of  general  words  in  a  conveyance,  see  Boe  v.  Siddons,  22  General 
Q.  B.  D.  224,  C.A. ;  and  that  when  they  follow  an  enumeration  of  particular  words  in 
things,  although  they  are  not  necessarily  to  be  restricted  to  things  ejusdem  conveyance. 
generis  (AndersoriY.  A.,  [1895]  1  Q.  B.  749,  C.  A.),  they prjmd/acie are  to  be 
so  construed,  see  Crompton  v.  Jarratt,  30  Ch.  D.  298,  0.  A.  (where  an 
advowson  was,  on  the  construction  of  the  whole  deed,  held  not  to  pass 
under  the  words  "all  other  hereditaments  situate  in  the  parish  of  D.") ; 
distinguished  in  Re  Hodgson,  Taylor  v.  H.,  [1898]  2  Ch.  545  (case  of  a  devise) ; 
Willis  V.  Watney,  51  L.  J.  Ch.  181  (where  a  yard  delineated  but  not  coloured 
on  the  plan  passed  under  the  general  word  "  yards  "). 

General  words  in  an  enfranchisement  of  demesne  lands  by  a  lord  to  a 
freehold  tenant  will  not  operate  as  a  grant  of  rights  of  common  previously 
enjoyed  by  a  lessee :  Baringr.  Abingdon,  [1892]  2  Ch.  374,  C.  A. ;  distinguishing 
Doidge  v.  Carpenter,  6  M.  &  S.  47,  because  there  the  grant  was  to  the 
immediate  tenant. 

As  to  the  meaning  of  the  word  "  adjoining,"  and  that  premises  may  be  "  Adjoining." 
adjoining  though  not  contiguous,  see  Ind,  Coope  <Ss  Co.  v.  Harnblin,  81  L.  T. 
779  ;  48  W.  R.  238  ;  Re  Bateman  and  Parker,  [1899]  1  Ch.  599  ;  Haynes  v. 
King,  [1893]  3  Ch.  439. 

As  to  the  effect  of  an  enclosure  award  in  extinguishing  territorial  rights ,  Enclosure 
see  Ecroyd  v.  Coulthard,  [1898]  2  Ch.  358,  C.  A. ;  [1897]  2  Ch.  554.  award. 

As  to  the  effect  of  an  absolute  conveyance  to  a  railway  co.  as  abandoning  Construction 
a  right  of  access  previously  stipulated  for,  see  Teebay  v.  M.  S.  <fe  L.  Bail.  Co.,  of  conveyance 
24  Ch.  D.  572  ;  and  see  Melbourne  Corp.  v.  Brougham,  4  App.  Ca.  156.  of  land. 

A  conveyance  of  two  pieces  of  "  freehold  "  will  not  pass  a  small  portion 
which  is  copyhold  :  Early  v.  RatKbone,  1888,  W.  N.  64. 

A  conveyance  by  reference  to  a  grotmd  plan  was  held  to  pass  a  loft  which 
overhung  the  land  conveyed,  and  was  demised  by  the  owner  together  with 
adjoining  premises  :  Layhum  v.  Qridley,  [1892]  2  Ch.  53. 

A  grant  of  premises,  "  together  with  the  exclusive  use  "  of  a  gateway,  or 
covered  passage  leading  from  them,  and  passing  through  an  adjoining  house, 
was  held  to  confer  the  use  of  the  gateway  for  all  lawful  purposes,  and  not 
merely  a  right  of  way  through  it :  Beilly  v.  Booth,  44  Ch.  D.  12,  C.  A. 

Under  an  agreement  to  convey  two  adjoining  houses  to  two  devisees  in 
severalty,  a  right  of  way  over  one  property  for  the  apparent  use  of  the  other 
was  held  to  be  included  :  Nicholls  v.  N.,  81  L.  T.  811  ;  1900,  W.  N.  4. 

A  proviso,  in.  a  lease  for  a  canal,  securing  to  the  lessors,  who  were  co- 
owners  of  adjoining  land,  a  right  of  way,  was  construed  as  a  re-grant  to  the 
lessors  as  owners  of  the  reversion  of  the  land  upon  which  the  canal  was 
made  :  Lord  Dynevor  v.  Tennant,  33  Ch.  D.  420,  C.  A. 

A  stipulation  in  a  grant  that  nothing  should  prejudice  the  grantor's  right 
to  take  tolls  over  his  bridge  did  not  preclude  the  grantee  from  taking  away 
his  custom  by  erecting  a  new  bridge  :  Michlethwait  v.  Newlay  Bridge  Co.,  33 
Ch.  D.  133,  C.  A. 
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CHAPTER  LII. 

PATENTS. 


Section  I. — Geant  of  Lbttees  Patent. 
1.  Order  of  Law  Officer  as  to  Costs — 7  Edw.  7,  c.  29,  s.  40. 
I  CERTIFY  and  order  that  the  costs  of  the  hearing  before  me  upon 
the  objection  of  the  said  B.  to  the  grant  of  letters  patent  to  the 
said  A.  shall  be  paid  by  the  said  B.  to  the  said  A.  And  I  certify 
and  order  that  the  amount  of  the  said  costs  be  ascertained  by  the 
Taxing  Master,  by  hearing  the  said  A.  and  the  said  B.  thereon  or 
their  agents  ;  Reasonable  notice  of  the  time  and  place  of  such  hearing 
to  be  given  to  the  said  parties. — Dated  &c.  (signature). 

NOTES. 
GEANT    OF   LBTTEES    PATENT. 

The  law  as  to  the  granting  of  letters  patent  is  now  regulated  by  the 
Patents  and  Designs  Act,  1907  (7  Edw.  7,  e.  29),  consolidating  the  previous 
Acts  of  1883  (46  &  47  V.  c.  57),  1885  (48  &  49  V.  c.  63),  1886  (49  &  50 
V.  0.  37),  1888  (51  &  52  V.  c.  50),  1902  (2  Edw.  7,  c.  34),  and  1907  (7  Edw. 
7,  c.  28). 

By  sect.  1  of  the  Act  (1)  any  person,  whether  a  British  subject  or  not, 
may  make  an  appUcation  for  a  patent,  and  (2)  two  or  more  persons  may 
make  a  joint  application,  and  a  patent  may  be  granted  to  them  jointly ; 
and  (by  sect.  6  of  the  Act  of  1885)  this  though  some  or  one  of  them  only 
are  or  is  the  true  and  first  inventors  or  inventor. 

If  a  person  possessed  of  an  invention  dies  without  making  appUcation  for 
a  patent,  Ms  legal  represve  may  apply  for  and  obtain  a  patent :  sect.  43. 

A  patent  may  be  granted  to  an  alien  resident  abroad  for  an  invention 
communicated  to  him  by  another  ahen  also  resident  abroad  :  Be  Wirth,  12 
Ch.  D.  303,  0.  A. 

PKOCBDTTEB   TO   OBTAIN   GEANT. 

As  to  the  forms  of  application  and  declaration  to  be  made  by  the  applicant 
and  of  provisional  and  complete  specifications,  one  or  other  of  which  must 
accompany  the  application,  see  Patent  Rules,  1908,  Sched.  II.,  and  that 
the  requirement  that  the  complete  specification  must  end  with  a  distinct 
statement  of  the  invention  claimed  is  directory  only,  see  SiddeU  v.  Vickers, 
15  App.  Ca.  496. 
Procedure  on  The  application  and  specification,  when  received  by  the  Comptroller- 
application.  General  of  Patents,  Designs,  and  Trade  Marks,  are  referred  to  an  examiner 
(sect.  3),  who  is  to  report  whether  the  nature  of  the  invention  has  been 
fairly  described,  and  the  application,  specification,  and  drawings  (if  any) 
have  been  prepared  in  the  prescribed  manner,  and  the  title  sufficiently 
indicates  the  subject-matter  of  the  invention  ;  and  according  to  the  report 
the  comptroller  either  accepts  the  application,  or  refuses  it,  or  requires 
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amendment,  in  which  latter  case  he  may  direct  that  the  application  shall 
bear  date  as  from  the  time  when  the  requirement  is  complied  with. 

If  the  comptroller  refuses  the  application,  or  requires  amendment,  the 
applicant  may  appeal  to  the  "  law  officer  "  (i.e.,  the  A.  G.  or  S.  G. ;  see 
sect.  93),  who,  if  required,  shall  hear  the  applicant  and  the  comptroller, 
and  may  make  an  order  determining  whether,  and  subject  to  what  condi- 
tions (if  any),  the  application  shall  be  accepted.  For  form  of  notice  of 
appeal,  see  D.  0.  F.  788. 

By  sect.  40  the  "  law  officers  "  may  examine  witnesses  on  oath,  and 
administer  oaths  for  that  purpose,  and  make,  alter,  and  rescind  rules  as  to 
practice  and  procedure  before  them,  and  "  order  costs  to  be  paid  by  either 
party,"  and  any  such  order  may  be  made  a  rule  of  Court. 

Upon  the  application  being  accepted,  notice  is  given  to  the  apphcant, 
who  (sect.  5)  must  leave,  if  he  has  not  already  done  so,  a  complete  specifica- 
tion within  six  months  from  the  date  of  the  application,  unless  extension 
of  time  is  allowed. 

Where  a  complete  specification  is  left  after  a  provisional,  both  are 
referred  to  an  examiner  for  the  purpose  of  ascertaining  "  whether  the 
complete  specification  has  been  prepared  in  the  prescribed  manner,  and 
whether  the  invention  particularly  described  in  the  complete  specification 
is  substantially  the  same  as  that  which  is  described  in  the  provisional 
specification."  If  the  examiner  reports  that  these  conditions  have  not 
been  complied  with,  the  comptroller  may  refuse  to  accept  the  complete 
specification  until  it  is  amended  to  liis  satisfaction,  but  such  refusal  is  subject 
to  appeal  to  the  law  officer. 

If  the  complete  specification  does  not  in  fact  describe  substantially  the 
same  invention  as  the  provisional  specification,  the  patent  is  invahd  : 
Nuttall  V.  Hargreaves,  [1892]  1  Ch.  23,  C.  A. ;  Lane-Fox  v.  Kensington,  (fee. 
Lighting  Co.,  [1892]  2  Ch.  66. 

The  acceptance  of  the  complete  specification  is  to  be  advertised  (sect.  Advertise- 
9),  and  the  application  and  specifications  are  then  open  to  public  inspection,  ment. 

By  the  acceptance  of  the  application  the  applicant  becomes  entitled, 
under  sect.  4,  to  "  provisional  protection,"  i.e.,  the  invention  may,  during 
the  period  between  the  date  of  the  apphcation  and  the  date  of  sealing 
the  patent,  be  used  and  published  without  prejudice  to  tlie  patent  to  be 
granted.  Exhibitors  at  certain  industrial  or  international  exhibitions, 
at  home  and  abroad,  have  certain  further  privileges  conferred  upon  them  : 
see  sect.  45. 

By  acceptance  of  the  complete  specification  the  applicant  acquires,  until 
the  actual  sealing,  or  until  the  time  for  seaUng  expires,  the  like  rights 
and  privileges  as  if  a  patent  for  the  invention  had  been  sealed  on  the  date 
of  the  acceptance  of  the  complete  specification,but  is  not  entitled  to  institute 
any  proceeding  for  infringement  until  a  patent  has  been  granted  to  him : 
sect.  10. 

Notice  of  opposition  to  the  granting  of  the  patent  may,  under  sect.  11,  Opposition, 
be  given  by  any  person  at  any  time  within  two  months  from  advertisement 
of  acceptance  of  complete  specification — (a)  on  the  ground  of  the  applicant 
having  obtained  the  invention  from  the  opponent,  or  from  a  person  of  whom 
he  is  the  legal  represve  ;  or  (b)  on  the  ground  that  the  invention  has  been 
claimed  in  any  complete  specification  for  a  British  patent  which  is  or  will 
be  of  prior  date  to  the  patent  the  grant  of  which  is  opposed  other  than  a 
specification  deposited  pursuant  to  an  application  made  more  than  fifty 
years  before  the  date  of  the  application  for  such  last-mentioned  patent ; 
or  (c)  on  the  ground  that  the  nature  of  the  invention  or  the  manner  in 
which  it  is  to  be  performed  is  not  sufficiently  or  fairly  described  and  ascer- 
tained in  the  complete  specification  ;  or  (d)  on  the  ground  that  the  com- 
plete specification  describes  or  claims  an  invention  other  than  that  described 
in  the  provisional  specification,  and  that  such  other  invention  forms  the 
subject  of  an  application  made  by  the  opponent  in  the  interval  between 
the  leaving  of  the  provisional  specification  and  the  leaving  of  the  complete 
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specification.  The  case  is  decided,  on  by  the  comptroller,  subject  to  appeal 
to  the  law  ofBcer,  who  (with  the  assistance  of  an  expert,  if  thought  fit)  hears 
the  appUcant  and  the  opponent,  if  in  his  opinion  entitled  to  be  heard,  and 
determines  whether  the  grant  ought  or  ought  not  to  be  made. 

Clause  (b),  swp.,  confers  no  right  of  opposition  upon  a  person  who  has 
no  interest  in  the  prior  patent  or  the  patent  appUed  for :  Reg.  v.  Comptroller 
General,  [1899]  1  Q.  B.  909,  C.  A. 

As  to  the  duty  of  the  law  officer,  under  the  former  practice,  to  decide 
between  riral  claims,  see  Exp.  Henry,  8  Ch.  167. 

I'or  further  information  as  to  obtaining  a  grant  of  letters  patent,  see 
Frost,  Vol.  II.,  Chap.  1. 


Sealing. 


Each  patent 
for  one  in- 
vention. 

Crown. 


SEALING  A  PATENT. 

If  there  is  no  opposition,  or  in  ease  of  opposition  if  the  determination  is 
in  favour  of  the  grant  of  a  patent,  the  comptroller  causes  a  patent  to  be 
sealed  \^ith  the  seal  of  the  Patent  Office,  and  such  patent  has  the  same 
efl'ect  as  if  it  were  under  the  Great  Seal :  sects.  12  and  14.  Fifteen  months 
from  the  date  of  the  apphcation  is  the  time  limited  for  sealing,  subject  to 
exceptions  where  the  sealing  is  delayed  by  an  appeal  or  opposition,  and 
the  law  officer  directs  a  later  time  for  sealing,  or  an  extension  of  time  is 
allowed.  And  if  the  applicant  dies  during  the  fifteen  months,  the  patent 
may  be  granted  to  his  legal  represve,  and  sealed  at  any  time  within  twelve 
months  after  his  death. 

The  patent  is  (sect.  13)  to  be  dated  and  sealed  as  of  the  day  ol  the  applica- 
tion ;  but  no  proceedings  are  to  be  taken  in  respect  of  an  infringement 
committed  before  the  publication  of  the  complete  specification,  and  in  case 
of  more  than  one  application  for  a  patent  for  the  same  invention,  the 
sealing  of  a  patent  on  one  of  those  applications  is  not  to  prevent  the  sealing 
of  a  patent  on  an  earlier  apphcation. 

For  a  case  in  which,  previously  to  the  Act,  the  L.  C.  allowed  two  patents 
for  a  similar  invention  to  be  sealed  and  dated  on  the  day  on  which  both 
inventors  independently  made  application,  see  Re  Dering's  Patent,  13 
Ch.  D.  393,  C.  A.  (questioning  Exp.  Bates  and  Redgate,  4  Ch.  577). 

By  sect.  14,  every  patent  when  sealed  is  to  have  effect  throughout  the 
United  Kingdom  and  the  Isle  of  Man  ;  and  by  sect.  17,  the  term  limited 
for  its  duration  is  to  be  fourteen  years  from  its  date,  but  Hable  to  be 
determined  earlier  in  case  the  patentee  fails  to  make  the  prescribed  payments 
within  the  prescribed  times.  As  to  such  pajTnents,  see  Patent  Rules, 
1908. 

By  sect.  44,  if  a  patent  is  lost  or  destroyed,  or  its  non-production  is 
accounted  for  to  the  satisfaction  of  the  comptroller,  he  may  at  any  time 
cause  a  duplicate  to  be  sealed. 

By  sect.  14  (2),  the  patent  is  to  be  granted  for  one  invention  only,  but 
may  contain  more  than  one  claim  ;  but  it  shall  not  be  competent  for  any 
person  in  an  action  or  other  proceeding  to  take  objection  to  a  patent  on 
the  ground  that  it  comprises  more  than  one  invention. 

By  sect.  29,  "  A  patent  shall  have  to  all  intents  the  like  effect  as  against 
Ilis  Majesty  the  King,  as  it  has  against  a  subject  "  ;  but  the  officers  or 
authorities  administering  any  department  of  the  service  of  the  Crown  may 
use  the  invention  for  the  services  of  the  Crown  on  terms  to  be  agreed  with 
the  patentee,  with  the  approval  of  the  Treasury,  or  in  default  of  agreement 
to  be  settled  by  the  Treasury  after  hearing  all  parties. 

By  sect.  43,  provision  is  made  as  to  the  use  of  inventions  for  the  purpose 
of  navigation  of  foreign  vessels ;  and  by  sect.  30,  for  the  assignment  of 
certain  inventions  to  the  Secretary  of  State  for  War,  or  the  Admiralty. 

EOEMEB  PRACTICE. 

Under  the  former  practice,  on  the  report  of  the  law  officer  that  the 
invention  was  identical  with  part  of  an  invention  which  was  the  subject 
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of  an  existing  patent,  a  second  patent  would  not,  except  under  special 
circumstances,  be  granted,  although  the  validity  of  the  first  was  disputed  : 
-Sa;^.  Manceaux,  6  Ch.  272.  The  final  specification  wds  publication,  and 
the  omission  therefrom  of  anjiihing  which  had  been  included  in  the  pro- 
visional specifieation  was  notice  of  abandonment ;  and  accordingly  an 
invention  sketched  out  in  the  provisional  but  omitted  from  the  final 
specifioation  might  be  patented  by  another  without  bping  void  for  want  of 
novelty  :  Stoner  v.  Todd,  4  Ch.  D.  58. 

On  petition  to  the  L.  C.  for  seahng,  the  opponent  was  not  entitled  to 
raise  any  new  legal  argument  on  facts  within  his  knowledge  when  before 
the  A.  G.,  nor  to  introduce  any  evidence  he  might  then  have  used :  Exp. 
Sheffield,  8  Ch.  237  ;  nor  to  raise  a  mere  point  of  procedure,  e.g.,  an  objection 
to  the  form  of  a  jurat :  Be  Wirth's  Patent,  12  Ch.  D.  303. 

Witnesses  might  be  examined  orally  on  the  hearing  of  the  petition  for 
sealing :  Be  OetUng,  9  Ch.  633. 

But  for  the  purposes  of  the  Patent  Law  Amendment  Act,  1852  (15  &  16 
V.  c.  83),  s.  25 — providing  that  where  letters  patent  were  granted  in  this 
country  for  a  foreign  invention,  and  a  foreign  patent  obtained  before  the 
date  of  the  English  patent,  the  English  patent  should  expire  on  the  deter- 
mination of  the  foreign  patent — an  English  patent  was  to  be  taken  as 
granted  at  the  day  of  the  date  which  it  bore,  and  not  at  the  time  of  sealing  : 
Holste  V.  Bobertson,  4  Ch.  D.  9,  C.  A. 

And  in  the  case  of  rival  patents  for  the  same  invention,  the  patents  took 
effect  from  the  days  on  which  they  were  respectively  applied  for,  not  from 
the  day  of  actually  sealing :  Saxby  v.  Hennett,  L.  R.  8  Ex.  210. 

The  Great  Seal  was  affixed  to  a  patent  to  enable  the  case  of  alleged  prior 
user  (which  was  challenged  on  the  ground  of  fraud)  to  be  tried  by  a  jury  : 
Vincent's  Patent,  2  Ch.  341. 

And  generally,  as  a  refusal  to  seal  a  patent  would  be  irremediable,  a 
disputed  patent,  unless  clearly  bad,  was  sealed  without  reference  back  to 
the  law  officer,  leaving  it  open  to  be  contested  :  BusselVs  Patent,  2  D.  &  J. 
130 ;  Spence's  Patent,  3  D.  &  J.  523  ;  Simpson  and  Isaac's  Patent,  1  W.  R. 
259. 

Where  sealing  had  been  delayed  by  objections  subsequently  withdrawn, 
the  objector  might  be  ordered  to  pay  the  costs :  Ashenhurst's  Patent,  lb. 
3  ;  Be  Somerset  and  Walker's  Patent,  13  Ch.  D.  397  ;  28  W.  R.  709. 


AMENDMENT   OF   SPECIFICATION. 

By  sect.  21,  "  (1)  An  apphcant  or  a  patentee  may  from  time  to  time,  by 
request  in  writing  left  at  the  Patent  Office,  seek  leave  to  amend  his  speci- 
fication, including  drawings  forming  part  thereof,  by  way  of  disclaimer, 
correction,  or  explanation,  stating  the  nature  of  and  his  reasons  for  the 
said  amendment."  The  request  and  nature  of  amendment  are  advertised, 
and  one  month  for  advertisement  is  allowed  for  opposition,  which  is  heard 
and  decided  upon  by  the  comptroller,  subject  to  appeal  to  the  law  officer, 
to  whom  an  appeal  is  also  given  in  case  the  leave  to  amend  is  refused. 
(6)  "  No  amendment  shall  be  allowed  that  would  make  the  specifioation, 
as  amended,  claim  an  invention  substantially  larger  than,  or  substantially 
different  from,  the  invention  claimed  by  the  specification  as  it  stood  before 
the  amendment."  (7)  The  leave  to  amend  is  (except  in  case  of  fraud) 
conclusive  as  to  the  right  to  make  the  amendment,  which  is  in  all  Courts 
and  for  all  purposes  to  be  deemed  to  form  part  of  the  specification ;  but 
(8)  the  section  is  not  appUcable  when  and  so  long  as  any  action  for  infringe- 
ment or  proceeding  for  revocation  of  a  patent  is  pending. 

The  above  section  does  not  affect  the  jurisdiction  of  the  Master  of  the 
Rolls  to  allow  an  amendment  in  a  specification  which  has  been  filed  under 
sects.  27,  28  of  15  &  16  V.  c.  83,  or  has  otherwise  become  a  record.  So 
long  as  it  is  in  the  Patent  Office,  and  before  the  patent  is  sealed,  anyone 
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applying  for  amendment  must  proceed  under  sect.  21 :  Be  Gare,  26  Ch.  D. 
105. 

The  Court  Avill  not  in  general  go  behind  an  amendment  allowed  by  the 
comptroller :  Farbenfabrehen  vorm  Bayer  &  Co.  v.  Bower,  8  E..  P.  C.  389. 

As  to  the  effect  of  sub-sect.  6,  see  Kelly  v.  Heathman,  45  Ch.  D.  250, 
where  (on  the  corresponding  section  of  the  Act  of  1883)  the  patent,  in  an 
action  for  infringement,  was  upheld  as  valid  notwithstanding  a  material 
amendment. 

If  the  completed  specification,  as  amended,  does  not  describe  the  same 
invention  as  the  provisional  specification,  the  patent  is  invalid :  Lane-Fox 
V.  Kensington,  <fcc.  Lighting  Co.,  [1892]  2  Ch.  66. 

An  action  for  infringement  after  judgment  is  not  pending  ^vithin  the 
provisions  of  sub-sect.  8  :  Cropper  v.  Smith,  28  Ch.  D.  148. 

The  specification  is  to  be  treated  as  amended  on  the  day  when  leave  to 
amend  (though  conditional)  is  given,  if  nothing  then  remains  to  be  done 
by  the  applicant ;  and  the  pendency  of  an  action  for  infringement,  sub- 
sequently commenced,  is  not,  within  sub-sect.  8,  an  impediment  to  the 
actual  completion  of  the  amendment :  Andrew  v.  Crossley,  C.  v.  A.,  [1892] 
1  Ch.  492,  C.  A. 

For  the  provisions  of  sect.  22,  as  to  disclaimer  pending  action  for  infringe- 
ment and  cases  thereunder,  v.  siip.  Vol.  I.  p.  647,  and  for  the  provisions  of 
sect.  23  restricting  the  recovery  of  damages,  lb.  p.  651. 

By  sect.  21  (2)  and  (7),  every  request  for  amendment  and  every  amend- 
ment of  a  specification  shall  be  advertised  in  the  prescribed  manner.  As 
to  the  mode  of  advertisement,  see  Patent  Rules,  1908,  rr.  60,  67.  And 
generally  as  to  amendment  of  specification,  see  Frost's  Patent  Law,  Vol.  II. 
pp.  102—143. 


Compulsory 
licences  and 
revocation. 


Sect.  24  (2). 


Sect.  24  (3). 


Sect.  24  (4). 


Sect.  24  (5). 


LICENCES. 

By  sect.  24  (1)  any  person  interested  may  present  a  petition  to  the 
Board  of  Trade  alleging  that  the  reasonable  requirements  of  the  public 
with  respect  to  a  patented  invention  have  not  been  satisfied,  and  praymg 
for  the  grant  of  a  compulsory  licence,  or  in  the  alternative,  for  the  revoca- 
tion of  the  patent. 

The  Board  of  Trade  shall  consider  the  petition,  and  it  the  parties 
do  not  come  to  an  arrangement  between  themselves  the  Board  of 
Trade,  if  satisfied  that  a  prima  facie  case  has  been  made  out,  shall  rcter 
the  petition  to  the  Court,  and,  if  the  Board  are  not  so  satisfied,  they  may 

dismiss  the  petition.  i    i  rn_  j     +„  ti,o 

Where  any  such  petition  is  referred  by  the  Board  of  Trade  to  the 
Court,  and  it  is  proved  to  the  satisfaction  of  the  Court  that  the 
reasonable  requirements  of  the  pubhc  with  reference  to  the  patentett 
invention  have  not  been  satisfied,  the  patentee  may  be  ordered  by  the 
Court  to  grant  Hoences  on  such  terms  as  the  Court  may  think  Just,  or,  ii 
the  Court  is  of  opinion  that  the  reasonable  requirements  of  the  public  wm 
not  be  satisfied  by  the  grant  of  licences,  the  patent  may  be  revoked  by  oraer 

Provided  that  an  order  of  revocation  shall  not  be  made  before  the  expira- 
tion of  three  years  from  the  date  of  the  patent,  or  if  the  patentee  gives 
satisfactory  reasons  for  his  default. 

On  the  hearing  of  any  petition  under  this  section  the  patentee 
and  any  person  claiming  an  interest  in  the  patent  as  exclusive  hcensee 
or  otherwise  shall  be  made  parties  to  the  proceeding,  and  the  law  otticer 
or  such  other  counsel  as  he  may  appoint  shall  be  entitled  to  appear 

and  be  heard.  .  ^     i  ^.u    ™,w,v 

For  the  purposes  of  this  section  the  reasonable  requirements  of  the  public 

shall  not  be  deemed  to  have  been  satisfied — 
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(a)  If  by  reason  of  the  default  of  the  patentee  to  manufacture  to  an 

adequate  extent  and  supply  on  reasonable  terms  the  patented 
article,  or  any  parts  thereof  which  are  necessary  for  its  efficient 
working,  or  to  carry  on  the  patented  process  to  an  adequate 
extent  or  to  grant  licences  on  reasonable  terms,  any  existing 
trade  or  industry  or  the  establishment  of  any  new  trade  or  in- 
dustry in  the  United  Kingdom  is  unfairly  prejudiced,  or  the  demand 
for  the  patented  article  or  the  article  produced  by  the  patented 
process  is  not  reasonably  met ;  or 

(b)  If  any  trade  or  industry  in  the  United  Kingdom  is  unfairly  prejudiced 

by  the  conditions  attached  by  the  patentee  before  or  after  the 
passing  of  this  Act  to  the  purchase,  hire,  or  use  of  the  patented 
article  or  to  the  using  or  working  of  the  patented  process. 

An  order    of   the  Court  directing   the  grant    of    any  licence   under  Sect.  24  (0). 
this  section  shall,  without  prejudice  to   any  other  method  of  enforce- 
ment, operate  as  if  it  were  embodied  in  a  deed  granting  a  licence  and  made 
between  the  parties  to  the  proceeding. 

For  procedure,  see  Patent  Rules,  1908,  rr.  G8 — 74.  The  "  Court  "  means 
such  Judge  of  the  High  Court  as  the  Lord  Chancellor  shall  appoint,  see 
92  (2). 

As  to  registration  of  licences  under  sect.  28,  v.  inf.  p.  2318 ;   and  that  Regbtration 
registration  with  notice  of  a  prior  equitable  title  does  not  confer  priority,  °'  hoences. 
see  New  Ixion  Tyre  and  Cycle  Co.  v.  Spilsbury,  [1898]  2  Ch.  484,  C.  A.  ; 
[1898]  2  Ch.  137  ;  and  semble,  that  such  registration  is  not  notice  to  all  the 
world,  see  Heap  v.  Hartley,  42  Ch.  D.  461,  C.  A. 

An  exclusive  licence  to  use  a  patent  within  a  specified  district,  not  being  Exclusive 
equivalent  to  a  grant  of  the  whole  letters  patent,  does  not  entitle  the  licence, 
licensee  to  sue  in  his  own  name  without  joining  the  patentee :    Heap  v. 
Hartley,  sup.  ;  q.  v.  as  to  the  difference  between  a  hcence  (which  is  merely 
an  authority  to  do  la-svfuUy  that  which  would  otherwise  be  unlawful)  and 
a  grant. 

As  to  the  right  of  exclusive  licensees  with  option  of  purchase  to  issue 
warnings  by  advertisement  to  iixfringers,  see  Incandescent  Gaslight  Co.  v. 
New  Incandescent  Oaslight  Co.,  76  L.  T.  47. 

The  question  whether  a  licence  is  revocable  is  one  of  intention  and  con-  Revocable 
struction  ;  and  where  the  intention  is  apparent  from  the  whole  instrument,  licence, 
a  covenant  not  to  revoke  may  be  implied.  Where  exclusive  licensees  with 
power  to  revoke  the  licence  (no  such  power  being  given  in  terms  to  the 
patentee)  covenanted  to  pay  royalties  and  push  the  invention,  and  were 
authorized  to  grant  sub-Mcences,  the  licence  was  held  not  to  be  revocable 
at  the  will  of  the  patentee,  notwithstanding  that  the  licensees  had  intro- 
duced improvements  to  which  the  patentee  objected  as  being  deviations 
from  the  patent :  Ouyot  v.  Thomson,  [1894]  3  Ch.  388,  C.  A. 

A  hcence  to  manufacture  under  a  foreign  patent  docs  not  imply  permis-  Licence  under 
sion  to  sell  the  manufactured  articles  in  England,  in  violation  of  the  licensor's  foreign 
EngUsh  patent :  Socicte  Anonyme,  dkc.  v.  Tilfjhman's  Patent  Sand  Blast  Co.,  Patent. 
25  Ch.  D.  1,  C.  A. 

Upon  the  question  whether  the  obligations  contained  in  an  agreement  for  Whether 
the  grant  of  a  licence  constitute  a  burden  attaching  to  the  licence  itself  obhgations 
in  the  hands  of  a  person  taking  with  notice,  see  Bagot  Pneumatic  Tyre  Co.  ^'tt^'oh  to 
V.  Clipper  Pneumatic  Tyre  Co.,  [1901]  1  Ch.  196  ;  [1902]  1  Ch.  146,  C.  A.,  '"^eo^e. 
distinguishing  Werderman  v.  Society  Gdnerale  d' Electricity,  19  Ch,  D.  246  ; 
and  also  Dansk  v.  Snell,  [1908]  2  Ch.  127. 

A  person  who  purchases  a  patented  article  at  a  sale  in  distress  for  rent 
acquires  no  right  to  use  the  articles  otherwise  than  in  accordance  with  the 
terms  of  the  hcence  or  other  contract  between  the  patentee  and  the  former 
owner :  British  Mutoscope  and  Biograph  Co.  v.  Homer,  [1901]  1  Ch. 
671. 

For  forms  of  licences,  see  Morris,  Pat.  Conv.,  245  et  seq.  As  to  licences 
generally,  see  Frost's  Patent  Law,  Vol.  11.  pp.  178 — 210. 
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ASSIGNMENT. 

By  sect.  14,  a  patentee  may  assign  his  patent  for  any  place  in,  or  part  of, 
the  United  Kingdom,  or  Isle  of  Man,  as  eflfeotually  as  if  the  patent  were 
originally  granted  to  extend  to  that  place  or  part  only. 

As  to  the  registration  of  assignments,  v.  inf.  p.  2341. 

An  assignment  of  a  patent  does  not  imply  a  covenant  to  keep  up  the 
patent :   Re  Railway  and  Electric  Appliances  Co.,  38  Ch.  D.  597. 

Where  a  plaintiff  is  only  the  equitable  assignee  of  a  patent  he  is  unable 
to  maintain  an  action,  without  bringing  the  legal  owner  of  the  patent 
before  the  Court:  Bowden^s  Patents  Syndicate  Ld.  v.  H.  Smith  dh  Co.,  [1904] 
2  Ch.  86. 

For  forms  of  assignments,  see  Morris,  136  et  seq.  As  to  assignments 
generally,  see  Frost's  Patent  Law,  Vol.  II.  pp.  144 — 177. 

CO-OWNEESHIP. 

By  sect.  37,  where,  after  the  commencement  of  this  Act,  a  patent  is 
granted  to  two  or  more  persons  jointly,  they  shall,  unless  otherwise  specified 
in  the  patent,  be  treated  for  the  purpose  of  the  devolution  of  the  legal 
interest  therein  as  joint  tenants,  but,  subject  to  any  contract  to  the  con- 
trary, each  of  such  persons  shall  be  entitled  to  use  the  invention  for  his  own 
profit  without  accounting  to  the  others,  but  shall  not  be  entitled  to  grant 
a  licence  without  their  consent,  and,  if  any  such  person  dies,  his  beneficial 
interest  in  the  patent  shall  devolve  on  his  personal  representatives  as  part 
of  his  personal  estate. 

As  to  the  right  in  the  case  of  patents  granted  prior  to  the  Act,  of  one  co- 
owner  of  a  patent  to  work  it  for  his  own  benefit,  and  that  such  right  is  not 
affected  by  the  fact  that  he  is  also  mortgagee  of  the  other  moiety,  see 
Steers  v.  Rogers,  [1892]  2  Ch.  13,  C.  A.  ;  [1893]  A.  C.  232,  H.  L. ;  and  as 
to  the  application  of  this  principle  to  the  disclosure  of  a  secret  process,  see 
Heyl-Dia  v.  Edmunds,  1899,  W.  N.  222  ;  48  W.  B.  167  ;   81  L.  T.  579. 

Where  joint  owners  of  a  patent  agree  to  assign  it,  prima  facie  the  assign- 
ment ought  to  contain  joint  and  several  covenants  by  them,  and  the 
intended  assignees  will  be  entitled  to  relief  on  that  footing :  Nal.  Soc.  for 
Distribution  of  Electricity  v.  Gihhs,  [1900]  2  Ch.  280,  C.  A.,  reversing  [1899] 
2  Ch.  289. 


Section  II. — Ebgistkation  op  Patents. 

By  sect.  28,  "  (1)  There  shall  be  kept  at  the  Patent  Office  a  book  called 
the  register  of  patents,  wherein  shall  be  entered  the  names  and  addresses 
of  grantees  of  patents,  notifications  of  assignments  and  of  transmissions  of 
patents,  of  licences  under  patents,  and  of  amendments,  extensions,  and 
revocations  of  patents,  and  such  other  matters  affecting  the  vaKdity  or 
proprietorship  of  patents  as  may  from  time  to  time  be  prescribed. 

"  (2)  The  register  of  patents  existing  at  the  commencement  of  this 
Act  shall  be  incorporated  with  and  form  part  of  the  register  of  patents 
under  this  Act. 

"  (3)  The  register  of  patents  shall  ho  prima  facie  evidence  of  any  matters 
by  this  Act  directed  or  authorized  to  be  inserted  therein. 

"  (4)  Copies  of  deeds,  licences,  and  any  other  documents  affecting  the 
proprietorship  in  any  letters  patent,  or  in  any  hcence  thereunder,  must 
be  supplied  to  the  comptroller  in  the  prescribed  manner  for  fifing  in  the 
Patent  Office." 

As  to  the  procedure  in  reference  to  the  registration,  see  Patent  Rules 
1908,  rr.  82—94. 

Under  the  Act  and  rules  an  equitable  assignment  of  a  patent,  or  a  share 
or  interest  therein,  may  be  put  upon  the  register :  Re  Casey,  Stewart  v. 
C,  [1892]  1  Ch.  104  (where  an  equitable  assignment  by  letter  was  entered 
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at  length  on  tho  register,  with  an  entry  in  the  list  of  proprietors  referring 
to  the  letter,  and  stating  that  the  assignee  claimed  an  interest  under  it). 

As  to  entries  in  the  register,  v.  inf.  p.  2340. 

As  to  the  registration  and  rights  of  patent  agents  under  the  Register 
of  Patent  Agents'  Rules,  1908,  see  Johnson,  Pat.  Man.  411  ;  Starey  v. 
Graham,  [1899]  1  Q.  B.  406. 


Section  III. — Extension  op  Term  of  Patent. 

1.  Order  for  Prolongation  of  Patent. 

Upon  the  petition  of  &c.,  and  upon  hearing  counsel  for  the  peti- 
tioners and  for  the  respondents,  His  Majesty's  Board  of  Trade,  and 
upon  reading  an  affidavit  of  &c.,  filed  &c.,  and  the  exhibits  therein 
referred  to  being  the  London  Gazette  dated  &c.  \and  other  newspapers'] 
each  containing  an  advertisement  of  the  petitioners'  intention  to 
apply  to  the  Court  for  an  extension  of  the  above-mentioned  letters 
patent  for  a  further  term,  and  the  London  Gazette  dated  &c.,  con- 
taining an  advertisement  that  the  Court  had  fixed  the  —  day  of  — 
as  the  day  before  which  the  said  petition  should  not  be  in  the  paper 
for  hearing  and  upon  hearing  the  evidence  of  &c.  ;  This  Court  doth 
order  that  a  new  patent  for  a  term  of  seven  years  from  the  expiration 
of  the  said  letters  patent  No.  —  of  the  year  19 —  be  granted  to  0.  J.  L., 
such  new  patent  to  be  confined  to  the  claims  numbered  &c.  of  the 
existing  letters  patent,  and  such  grant  of  the  new  letters  patent  is 
to  contain  a  proviso  or  condition  making  it  incumbent  upon  the 
patentee  to  grant  licences  to  all  who  desire  to  make  use  of  the  pro- 
tected invention  on  such  terms  as  a  duly  qualified  arbitrator  to  be 
nominated  by  the  Board  of  Trade  may  think  fair  and  reasonable. 
—Re  Lodge's  Patent,  Parker,  J.,  28  April,  1911,  B.  1404. 

NOTES. 

By  sect.  18  (1)  A  patentee  may,  after  advertising  in  manner  provided  by 
Rules  of  the  Supreme  Court,  his  intention  to  do  so,  present  a  petition  to 
the  Court,  pra3Tng  that  his  patent  may  be  extended  for  a  further  term  ; 
but  such  petition  must  be  presented  at  least  six  months  before  the  time 
Umited  for  the  expiration  of  the  patent. 

(2)  Any  person  may  give  notice  to  the  Court  of  objection  to  the  extension. 

(3)  On  the  hearing  of  any  petition  under  this  section  the  patentee  and 
any  person  who  has  given  such  notice  of  objection  shall  be  made  parties 
to  the  proceeding,  and  the  comptroller  shall  be  entitled  to  appear  and  be 
heard,  and  shall  appear  if  so  directed  by  the  Court. 

(4)  The  Court,  in  considering  its  decision,  shall  have  regard  to  the  nature 
and  merits  of  the  invention  in  relation  to  the  pubhc,  to  the  profits  made 
by  the  patentee  as  such,  and  to  all  the  circumstances  of  the  case. 

(5)  If  it  appears  to  the  Court  that  the  patentee  has  been  inadequately 
remunerated  by  his  patent,  the  Court  may  by  order  extend  tho  term  of 
the  patent  for  a  further  term  not  exceeding  seven,  or  in  exceptional  cases 
fourteen,  years ;  or  may  order  tho  grant  of  a  new  patent  for  such  term 
as  may  be  specified  in  the  order,  and  containing  any  restriction,  conditions 
and  provisions  the  Court  may  think  fit. 

This  section  is  substantially  the  same  as  sect.  25  of  the  Act  of  1883, 
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save  that  the  tribunal  is  altered  from  Judicial  Committee  of  the  P.  C.  to 
the  Supreme  Court. 

For  order  prolonging  two  cognate  patents  on  proof  of  the  merit  of  the 
invention,  and  of  insufficient  remuneration,  see  Be  Johnson,  L.  R.  5  P.  C.  87. 

As  to  what  particulars  of  objections  should  be  given  by  an  objector  to 
prolongations,  see  Be  Johnson's  Patent,  [1908]  2  Ch.  487. 

Everything  relating  to  the  patent  must  be  fairly  and  fully  stated  upon 
the  petition  for  prolongation  of  a  patent :  Johnson's  Patent,  L.  R.  4  P.  C. 
75  ;  Pitman's  Patent,  lb.  84 ;  Trotman's  Patent,  L.  R.  1  P.  C.  118 ;  Hill's 
Patent,  1  Moo.  P.  C.  N.  S.  258 ;  Be  Johnson's  Patent  (No.  2),  [1909]  1  Ch.  114. 

Clear,  precise,  and  satisfactory  accounts,  so  as  to  leave  no  doubt  as  to 
the  remuneration  received  from  the  patent,  must  be  produced ;  otherwise 
the  application  may  be  dismissed  without  considering  the  merits  of  the 
invention  :  Saxby's  Patent,  L.  R.  3  P.  C.  292 ;  Clark's  Patent,  lb.  421 ; 
Wield's  Patent,  L.  R.  4  P.  C.  89 ;  Lake's  Patent,  8  Rep.  Pat.  Cas.  227 ; 
Thomas'  Patent,  9  Rep.  Pat.  Cas.  367  ;  Be  WutericJc's  Patent,  [1903]  A.  C. 
206  ;  and  r.  9  not  having  been  complied  with,  a  postponement  to  amend 
the  accounts  was  refused :  Be  Yates  and  Kollett's  Patent,  12  App.  Ca.  147. 

And  the  accounts  must  comprise  the  profits  received  by  the  patentee 
under  foreign  patents  in  respect  of  his  invention :  Be  Newton's  Patents, 
9  App.  Ca.  592 ;  Be  Johnsm's  Patent  (No.  2),  sup.,  and  some  allowance 
ought  to  be  made  for  future  profits  which  will  probably  be  received,  S.  G.  ; 
and  particulars  of  such  patents  must  also  be  stated ;  Be  Adair's  Patent,  6 
App.  Ca.  176. 

And  in  the  absence  of  accounts  everything  must  be  taken  most  strongly 
against  the  petitioners :  Be  Lawrence's  Patent,  9  Rep.  Pat.  Cas.  85. 

If  the  statement  of  accounts  is  prima  facie  satisfactory,  the  merits  of 
the  invention  may  be  proved  before  going  into  the  accounts :  Houghton's 
Patent,  L.  R.  3  P.  C.  461.  .    ^  .,       x,  • 

For  a  case  in  which  strict  accuracy  of  proof  was  not  required,  there  bemg 
clearly  a  heavy  loss,  see  Darby's  Patent,  8  Rep.  Pat.  Cas.  380. 

Upon  the  question  of  adequate  remuneration,  and  the  way  m  which  the 
profits  will  be  estimated,  and  what  deductions  aUowed,  seeCarrs  Patent, 
L  R  4  P  C  539  ;  Poole's  Patent,  L.  R.  1  P.  C.  514  ;  Belts'  Patent ;  Hill  s 
Patent,  1  Moo.  P.  C.  N.  S.  49,  258 ;  Kay's  Patent,  1  Web.  P.  C.  572 ;  Be 
Parsons'  Patent,  [1898]  A.  C.  673  ;  and  that  losses  incurred  by  patentees 
cannot  be  regarded  as  evidence  of  inadequate  remuneration  if  attributable 
to  unskilfulness  in  conducting  their  business,  see  Be  Thomycroft  s  Patent, 

^^A?a1signS%plying  for  prolongation  must  show  tha,t  the  original 
inventor  has  been  inadequately  ^  remunerated :  iJe  HopHnsons  Parent 
[18971  A.  C.  249  ;  Be  Henderson's  Patent,  [1901]  A.  C.  616  ;  Be  Peach  s 
Patent,  [1902]  A.  C.  414  ;  and  that  the  inventor  wou  d  himseK  have  been 
entWed  to  thi  extension,  and  will  derive  benefit  dn^ectly  or  mdarectly  there- 
fion. :   Be  Bower-Barff  Patent,  [1895]  A.  C.  C75  ;  Be  Van  Gelder  s  Patent, 

^^  Inlifplittos  for  prolongation  of  a  patent,  the  presumption  against  its 
utmty  arising  from  non-user  may  be  rebutted  by  strong  evidence,  or 
Sion  b/the  Crown  officers  of  the  practical  utihty  of  Jeinve^ton 
Hughes'  Patent,  48  L.  J.  P.  C.  21  ;  4  App.  Ca.  174 ;  Souihbys  Patent,  S 
ReB  Pat  Cas.  433  ;  it  is  enough  to  state  the  grounds  without  (as  m  an 
action  to  try  the  vahdity  of  the  patent)  the  particulars  of  objections  to 
the  apphcatL  :   Ball's  Patent,  4  App.  Ca.  171 ;  Fountain  Uvet's  Patent, 

^Songatfonmay  be  granted,  Umiting  the  use  to  f  ^^ain  purpos^ : 
Be  Napier's  Patent,  6  App.  Ca.  174  ;  or  as  to  some  only  of  its  clamung 
ciJJIbc  Lodge'^  Patent,  [1911]  2  Ch.  46;  and  subject  to  a  condition  as 
toeranting  compulsory  licences :  Ibid. ;  or  with  a  condition  that  the  govern- 
ment  and^allTontractors  employed  by  the  govermnent,  shall  be  at  hberty 
to  use  the  invention  :  Be  Hughes'  Patent,  4  App.  Ca.  174. 
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Prolongation  for  ten  years  was  granted  where  the  invention  was  of  con- 
siderable merit,  there  were  great  difficulties  in  introducing  it,  and  the 
petitioner  had  incurred  loss  in  his  endeavours  so  to  do :  Be  Ourrie  and 
Timmis'  Patent,  [1898]  A.  0.  347.  Prolongation  of  a  patent  for  a  com- 
bination of  parts,  most  or  all  of  which  were  not  new,  was  refused  in  the 
absence  of  evidence  that  the  invention  was  of  unusual  merit :  Be  Thorny- 
croft's  Patent,  [1899]  A.  C.  416. 

The  power  to  extend  an  English,  after  the  expiration  of  a  foreign,  patent, 
doubted  in  Normand's  Patent,  6  Moo.  P.  0.  N.  S.  477,  was  distinctly  affirmed 
in  Johnson's  Patent  and  Blake's  Patent,  L.  R.  4  P.  C.  75,  537  ;  and  under 
sect.  25  (4)  of  the  Act  of  1883  (corresponding  to  sect.  18  (4)  of  the  Act  of 
1907),  there  is  discretion  to  extend  an  EngUsh  patent  whether  or  not  it 
was  the  first  granted,  due  regard  being  had  to  the  circumstances  connected 
with  the  foreign  patents  :  Be  Semet  and  Solvay's  Patent,  [1895]  A.  C.  78  ; 
and  see  also  Be  Henderson's  Patent,  [1907]  A.  C.  616  ;  but  when  a  foreign 
patent  has  been  allowed  to  expire,  the  Court,  on  grounds  of  general  poUcy, 
is  unwilling  to  recommend  the  prolongation  of  an  English  patent  for  the 
same  invention  :  Winan's  Patent,  L,  R.  4  P.  C.  93  ;  Blake's  Patent,  sup.  ; 
and  see  Belts'  Patent,  1  Moo.  P.  C.  N.  S.  49. 

And  see  further  as  to  prolongation  of  patent.  Frost,  Vol.  II.  pp.  211^247. 


Section  IV. — Revocation  op  Patent. 

1.  Order  for  Trial  by  Judge  without  Jury  at  Assizes  of  Petition 
for  Revocation  of  Patent. 

This  Court  being  of  opinion  that  by  reason  of  the  residence  at 
Birmingham  of  the  Petr  and  his  principal  witnesses,  and  of  the 
Respondent,  and  of  the  machinery  referred  to  in  the  said  petition 
also  being  at  Birmingham,  it  is  expedient  that  the  following  question 
of  fact  arising  in  this  matter  should  be  tried  by  a  judge  without  a 
jury,  at  the  next  assizes  to  be  holden  at  Birmingham  in  and  for  the 
county  of  Warwick,  that  is  to  say,  Whether  the  above-named  X.'s 
Patent,  a.d.  1887,  18  July,  No.  10,051,  should  be  revoked  and 
declared  to  be  and  always  to  have  been  void  and  of  no  effect. — 
Doth  order  that  such  question  be  accordingly  so  tried. — Re  Edmond's 
Patent,  North,  J.,  1  Dec.  1888,  A.  1760 ;   1888,  W.  N.  p.  234. 

2.  Revocation  of  Letters  Patent — 7  Edw.  7,  c.  29  s.  25. 

Order  that  the  letters  patent  granted  to  H.,  and  being  No.  3096 
of  the  year  19 — ,  be  revoked. — Respondent  to  pay  the  costs. 

By  Patent  Rules,  1908,  No.  113,  notice  of  revocation  as  above  is  to 
be  given  to  the  comptroller  by  leaving  at  his  office  an  office  copy  of  the 
order  together  with  Patents  form  No.  34, 

3.  Patent  revoked  unless  Patentee  within  Three  Months  obtain  Leave 
to  amend  Specification. 

Reverse  the  order  of  the  Court  of  Appeal,  dated  &c. ;  And  in 
lieu  thereof  it  is  ordered  that  the  patent  be  revoked  unless  within 
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three  months,  or  such  further  time  as  the  Court  may  allow,  the 
patentee  obtain  leave  to  amend  his  specification  by  disclaiming  the 
first  claim  ;  and  it  is  ordered  that  if  the  specification  be  amended 
no  action  shall  be  brought  for  infringement  of  the  patent  in  respect 
of  any  guns  or  parts  of  guns  made  prior  to  the  (19th  July,  1896)  ; 
Appellant  to  pay  costs  incurred  in  respect  of  the  said  appeal,  to  be 
certified  by  the  Clerk  of  the  Parliaments  ;  Cause  remitted  to  Chancery 
Division,  to  do  therein  as  shall  be  just  and  consistent  with  this 
judgment.— Z)ee%  v.  Perhes,  28  July,  1896,  [1896]  A.  C.  496, 
H.  L. 

4.  Order  for  Leave  to  'proceed  with  application  to  amend  Specifica- 
tion by  way  of  Disclaimer  pending  action  or  petition  for 
Revocation— 7  Edw.  7,  c.  29,  s.  22 ;  0.  liiia,  23  (6). 

K.  AND  J.  Ld.  and  F.  J.  {applicants)  by  their  Counsel  undertaking 
not  to  commence  any  action  under  or  to  threaten  any  proceedings 
for  infringement  of  the  above-mentioned  letters  patent  and  also 
undertaking  to  abide  by  any  order  as  to  the  terms  which  the  Court 
may  hereafter  think  fit  to  impose  as  to  the  matters  mentioned  in 
0.  LIIIA,  23  (6)  ;  This  Court  doth  order  that  the  said  K.  and  J. 
Ld.  and  F.  J.  be  at  liberty  to  proceed  with  their  application  for 
leave  to  amend  the  complete  specification  upon  which  their  letters 
patent  No.  &c.  of  the  year  19 —  were  granted  by  striking  out  &c., 
and  by  inserting  &c.  such  application  to  be  heard  on  evidence  by 
affidavit. — Directions  as  to  time  for  filing  such  evidence. — B,e  Ken- 
rich  and  Jefferson's  Patent,  Warrington,  J.,  19  May,  1911,  A.  1957. 

5.  Order  for  Rectification  of  Register  of  Patents — Sect.  72. 

Oedee  that  the  register  of  patents  kept  under  the  authority  of 
the  Patents  and  Design  Act,  1907,  be  rectified  by  removing  there- 
from the  registration  of  &c.  ;  And  it  is  ordered  that  notice  of  this 
order  be  given  to  the  comptroller  by  serving  an  office  copy  of  this 
order  upon  the  said  comptroller  by  leaving  the  same  with  a  clerk  at 
the  office  of  the  said  comptroller. 

6.  Order  of  Comptroller-General  made  an  Order  of  Court. 

Wheeeas  on  the  —  day  of  —  in  pursuance  of  sub-sect.  1  of  sect. 
39  of  the  Patents  and  Designs  Act,  1907,  the  Comptroller-General 
awarded  to  G.  H.  E.  the  sum  of  £ —  costs  in  respect  of  his  costs  in 
the  above  opposition  and  directed  the  said  sum  to  be  paid  by  the 
above-named  G.  H.  H.  H.  now  upon  motion  this  day  made  unto  this 
Court  by  counsel  for  the  said  G.  H.  E.  and  upon  production  of  the 
said  award  ;  This  Court  doth  order  that  the  said  order  be  made  an 
order  of  this  Court. — Re  Howett's  Application,  Parker,  J.,  19  July, 
1909,  A.  2904. 

This  order  may  be  obtained  on  a  side  bar  brief. 
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NOTES. 
EEVOOATION   OJT  PATENT — STATUTOEY   PROVISIONS, 

By  sect.  25  (1)  of  the  Patents  and  Designs  Act,  1907,  "  revocation  of  a 
patent  may  be  obtained  on  petition  to  the  Court." 

By  sub-sect.  (2),  "  Every  ground  on  which — 

"  (a)  A  patent  might,  immediately  before  the  1st  January,  1884,  have  Defence  to 
been  repealed  by  scire  facias  ;  or  action  for 

"(b)  A  patent  may  be  revoked  under  this  Act  either  by  the  comptroller  infringement, 
or  as  an  alternative  to  the  grant  of  a  compulsory  licence  ; 

"shall  be  available  by  way  of  defence  to  an  action  of  infringement  and 
shall  also  be  a  ground  of  revocation  under  this  section." 

By  sub-sect.  (3),  "A  petition  for  revocation  of  a  patent  may  be  pre-  By  whom 
sented —  petition  may 

"  (a)  By  the  Attorney-General  or  any  person  authorised  by  him  ;  or       ''^  presented. 

"  (b)  By  any  person  alleging — 
"  (i)  That  the  patent  was  obtained  in  fraud  of  his  rights,  or  of  the  rightij 

of  any  person  under  or  through  whom  he  claims  ;  or 
"  (ii)  That  he,  or  any  person  under  or  through  whom  he  claims,  was 
the  true  inventor  of  any  invention  included  in  the  claim  of  the 
patent ;  or 
"  (iii)  That  he,  or  any  person  under  or  through  whom  he  claims  an 
interest,  in  any  trade,  business,  or  manufacture,  had  publioly 
manufactured,  used,  or  sold,  within  this  realm,  before  the  date 
of  the  patent,  anything  claimed  by  the  patentee  as  his  invention." 

This  section  corresponds  to  sect.  26  of  the  Act  of  1883  with  some  modi- 
fications. 

For  procedure,  see  O.  LinA,  rr.  11,  12. 

Under  this  section  the  right  of  appeal  is  unlimited,  see  Patents  and 
Designs  Act,  1908  (8  Edw.  7,  o.  4),  s.  1. 

By  sect.  26    "  (1)  Any  person  who  would  have  been  entitled  to  oppose  Power  of 
the  grant  of  a  patent,  or  is  the  successor  in  interest  of  a  person  who  was  comptroller 
so  entitled,  may,  within  two  years  from  the  date  of  the  patent,  in  the  *°  revoke 
prescribed  manner  apply  to  the  comptroller  for  an  order  revoking  the  ^*  ^'^-  ^  ""^ 
patent  on  any  one  or  more  of  the  grounds  on  which  the  grant  of  the  patent  grounds 
might  have  been  opposed. 

"  Provided  that,  when  an  action  for  infringement  or  proceedings  for  the 
revocation  of  the  patent  are  pending  in  any  Court,  an  apphoation  under 
this  section  shall  not  be  made  except  with  the  leave  of  the  Court. 

"  (2)  The  comptroller  shall  give  notice  of  the  apphoation  to  the  patentee, 
and  after  hearing  the  parties,  if  desirous  of  being  heard,  may  make  an 
order  revoking  the  patent  or  requiring  the  specification  relating  thereto 
to  be  amended  by  disclaimer,  correction,  or  explanation,  or  dismissing  the 
apphc9,tion ;  but  the  comptroller  shall  not  make  an  order  revoking  the 
patent  unless  the  circumstances  are  such  as  would  have  justified  him  in 
refusing  to  grant  the  patent,  had  the  proceedings  been  proceedings  in  an 
opposition  to  the  grant  of  a  patent. 

"  (3)  A  patentee  may  at  any  time  by  giving  notice  in  the  prescribed 
manner  to  the  comptroller  offer  to  surrender  his  patent,  and  the  comptroller 
may,  if  after  giving  notice  of  the  offer  and  hearing  all  parties  who  desire 
to  be  heard  he  thinks  fit,  accept  the  offer,  and  thereupon  make  an  order 
for  the  revocation  of  the  patent. 

"  (4)  Any  decision  of  the  comptroller  under  this  section  shall  be  subject 
to  appeal  to  the  Court." 

Eor  procedure,  see  Patent  Rules,  1908,  rr.  75 — 77. 

By  sect.  27,  "  (1)  At  any  time  not  less  than  four  years  after  the  date  Eevooation 

of  a  patent,  and  not  less  than  one  year  after  the  passing  of  this  Act,  any  of  patents 

person  may  apply  to  the  comptroller  for  the  revocation  of  the  patent  on  worked 

the  ground  that  the  patented  article  or  process  is  manufactured  or  carried  outside  the 

On  exclusivelv  or  mainly  outside  the  United  Kingdom.  ^l*'*'®,'^ 

•'  Kingdom. 
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"  (2)  The  comptroller  shall  consider  the  application,  and,  if  after  inquiry 
he  is  satisfied  that  the  allegations  contained  therein  are  correct,  then, 
subject  to  the  provisions  of  this  section,  and  unless  the  patentee  proves 
that  the  patented  article  or  process  is  manufactured  or  carried  on  to  an 
adequate  extent  in  the  United  Kingdom,  or  gives  satisfactory  reasons  why 
the  article  or  process  is  not  so  manufactured  or  carried  on,  the  comptroller 
may  make  an  order  revoking  the  patent  either — 

"  (a)  forthvsdth  ;  or 

"  (b)  After  such  reasonable  interval  as  may  be  specified  in  the  order, 
unless  in  the  meantime  it  is  shown  to  his  satisfaction  that  the 
patented  article  or  process  is  manufactured  or  carried  on  within  the 
United  Kingdom  to  an  adequate  extent. 

"  Provided  that  no  such  order  shall  be  made  which  is  at  variance  with 
any  treaty,  convention,  arrangement,  or  engagement  with  any  foreign 
country  or  British  possession. 

"  (3)  If  within  the  time  limited  in  the  order  the  patented  article  or 
process  is  not  manufactured  or  carried  on  within  the  United  Kingdom  to 
an  adequate  extent,  but  the  patentee  gives  satisfactory  reasons  why  it  is 
not  so  manufactured  or  carried  on,  the  comptroller  may  extend  the  period 
mentioned  in  the  previous  order  for  such  period  not  exceeding  twelve  months 
as  may  be  specified  in  the  subsequent  order. 

"  (4)  Any  decision  of  the  comptroller  under  this  section  shall  be  subject 
to  appeal  to  the  Court,  and  on  any  such  appeal  the  law  officer  or  such  other 
counsel  as  he  may  appoint  shall  be  entitled  to  appear  and  be  heard." 

For  procedure,  see  Patent  Rules,  1908,  rr.  78 — 81 ;  and  see  Re  OreeifCs 
Application,  [1911]  1  Ch.  754. 

By  sect.  31  (1),  in  any  action  or  proceeding  for  infringement  or  revocation 
of  a  patent,  the  Court  may,  if  it  thinks  fit,  and  shall,  on  the  request  of  either 
of  the  parties  to  the  proceeding,  call  in  the  aid  of  an  assessor  specially 
qualified,  and  try  and  hear  the  case  wholly  or  partially  with  his  assistance. 

By  sect.  30  (9),  no  proceeding  by  petition  or  otherwise  shall  he  for  revoca- 
tion of  a  patent  granted  for  an  invention  in  relation  to  which  the  Secretary 
of  State  for  War  or  the  Admiralty  has  certified  that  in  the  interest  of  the 
public  service  the  invention  should  be  kept  secret. 

PBOCBDtTEE. 

As  to  the  practice  and  revocation  generally,  see  Frost's  Patent  Law, 
Vol.  I.  pp.  288—307,  and  Vol.  II.  pp.  84—101. 

As  to  procedure  by  petition  in  case  of  expired  patent,  see  N.  E.  Marine 
&c.  Co.  V.  Leeds  Forge  Co.,  [1906]  2  Ch.  498. 

By  sub-sect.  3  of  sect.  26,  breach  of  the  condition  of  conformity  between 
the  provisional  and  complete  specification  is  preserved  as  a  ground  for 
revocation  :    Vichers  v.  Siddell,  15  App.  Ca.  496. 

Sub-sect.  4  (c)  applies  only  to  cases  of  fraud,  and  not  to  mistake,  though 
such  as  deprives  the  inventor  of  his  patent  rights  :  Be  Avery,  36  Ch.  D.  307. 

Statements  of  alleged  instances  of  prior  user  and  prior  pubhcation  are 
not  valid  grounds  of  objection  under  sub-sect.  5  :  Re  Morgan,  58  L.  T.  713  ; 
1888,  W.  N.  34. 

As  to  the  circumstances  under  which  the  Court  will  act  without  service 
of  the  petition,  see  Re  Corz  and  Hogg's  Patent,  1895,  W.  N.  105.  Petitions 
based  on  communications  from  abroad  have  been  served  on  the  patent 
agent  only,  notice  being  given  to  the  principal  abroad,  and  costs  not  being 
given  against  the  agent  if  he  does  not  oppose,  and  facUitates  notice. 

A  respondent  appearing  to  a  petition  for  revocation  of  a  patent  is  not 
in  the  position  of  a  Pit,  and  ought  not  to  be  ordered  to  give  security  for 
the  costs  of  the  petition,  though  resident  abroad :  Re  Miller's  Patent, 
1894,  W.  N.  154  ;  63  L.  J.  Ch.  324. 

Under  sect.  18,  sub-sect.  10  (as  amended  by  sect.  25  of  the  Act  of  1888, 
in  accordance  with  Cropper  v.  Smith,  28  Ch.  D.  148),  there  can  be  no 
amendment  of  specification  while  proceedings  for  revocation  of  a  patent 
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are  pending  ;  and  under  sect.  19  liberty  to  apply  at  the  Patent  Office  for 
leave  to  amend  the  specification  can  only  be  given  whore  the  proposed 
amendment  is  strictly  by  way  of  "  disclaimer,"  and  not  by  way  of  correction 
or  explanation :  lie  Owen's  Patent,  [1899]  1  Oh.  157  ;  but  a  subsequent 
petition  for  revocation  of  a  patent  does  not  suspend  the  jurisdiction  of  the 
comptroller  to  grant  leave  to  amend  the  specification  in  pursuance  to  an 
application  made  prior  to  the  petition  for  revocation  :  Woolfe  v.  Automatic 
Picture  Gallery,  [1903]  1  Ch.  18. 

In  Dedey  v.  Perhes,  sup.  p.  2322,  the  H.  L.  did  not  lay  down  any  general 
practice  as  to  the  conditions  to  be  imposed  where  leave  to  amend  is  granted, 
and  the  question  what  conditions,  if  any,  should  be  imposed  must  depend 
on  the  peculiar  circumstances  of  each  case :  Ludington  Cigarette  Machine 
Co.  V.  Baron  Cigarette  Machine  Co.,  [1900]  1  Ch.  508,  C.  A.,  where,  under 
the  special  circumstances  of  the  case,  the  Court,  in  giving  the  liberty 
asked  for,  imposed  the  condition  (similar  to  that  which  was  imposed  in 
Dedey  v.  Perlces)  that  the  Pits  should  not  bring  or  maintain  any  action 
for  infringement  of  the  patent  in  respect  of  any  machines  or  parts  of  machines 
made  prior  to  the  date  of  the  order :  see  also  Re  Geifel's  Patent,  [1903]  2 
Ch.  715 ;  and  Re  Klaber  and  Steinberg's  Patent,  [1908]  1  Ch.  847. 

Where  in  an  action  for  infringement  of  a  patent  the  Court  has  held  that  Defence, 
one  of  the  claims  in  the  specification  had  been  anticipated,  and  has  declared 
the  patent  invaUd,  the  Pits  are  not  estopped  from  setting  up  the  validity 
of  the  claim  as  a  defence  to  a  subsequent  petition  for  revocation :    In  re 
Dedey' s  Patent,  [1895]  1  Ch.  687,  C.  A. 

Where  the  petition  for  revocation  was  grounded  on  a  single  instance  of 
prior  user  proved  in  a  previous  action,  the  respondent  was  not  allowed  to 
give  evidence  of  other  instances  of  prior  user  for  the  sole  purpose  of 
discrediting  the  Petr's  witness  and  disproving  the  answers  to  questions 
put  to  him  on  cross-examination :  Re  Haggenmacher's  Patents,  [1898]  2 
Ch.  280. 

A  petition  for  revocation  of  a  patent,  served  on  two  of  three  patentees,  Trial  and 
the  third  being  abroad,  was  ordered  to  be  put  into  the  witness  list,  but  not  hearing, 
to  come  on  for  hearing  without  leave,  unless  the  absent  patentee  appeared 
by  counsel  on  notice  to  him  of  the  presentation  of  the  petition  :  Re  Kay's 
Patent,  70  L.  T.  756  ;  Re  King  &  Co.,  Ld.,  [1892]  2  Ch.  462  ;  66  L.  T.  489. 
As  to  procedure  for  fixing  time  for  hearing,  see  Re  Barrowman's  Patent, 
1902,  W.  N.  56. 

The  respondents  are  entitled,  if  they  so  desire,  to  have  the  petition  (which 
is  equivalent  to  an  action)  tried  with  viva  voce  evidence :  Re  Oaulard  and 
Oibhs,  34  Ch.  D.  396  ;  and  the  Court  has  ordered  the  petition  to  be  tried  at 
the  assizes  by  a  Judge  without  a  jury  :  Re  Edmond's  Patent,  1888,  W.  N. 
234 ;  Form  I,  sup.  p.  2321. 

Where  the  sole  respondent  being  out  of  the  jurisdiction  could  not  be 
served  with  the  petition  (v.  sup.  Vol.  I.  p.  18),  but  ample  notice  had  been 
given  to  him,  the  Court  made  an  order  that  unless  he  should  on  or  before  a 
specified  day  appear  and  show  cause  to  the  contrary  (in  which  case  it  would 
be  open  to  him  to  dispute  the  jurisdiction)  the  petition  should  be  tried  with 
viva  voce  evidence,  and  set  down  in  the  list  of  witness  actions:  Re  Drummond's 
Patent,  43  Ch.  D.  80. 

A  petition  for  revocation  should  be  hoard  in  open  Court  and  not,  even 
by  consent,  in  Chambers  :  Re  Clifton's  Patent,  [1904]  2  Ch.  357,  explaining 
Re  Scott's  Patent,  [1903]  20  Bep.  Pat.  Cas.  604. 

Where  the  jury  in  an  action  for  infringement  found  that  a  patent  was  Judgmtnt. 
obtained  by  conspiracy  and  false  representation,  an  order  for  revocation 
was  made  :  Edge  v.  Harrison,  8  Bep.  Pat.  Ca.  74. 

Where,  on  a  petition  by  the  Pharmaceutical  Society,  with  the  leave  of 
the  A.-G.,  for  revocation  of  a  patent  for  a  medicinal  compound  on  certain 
grounds,  including  absence  of  novelty,  the  respondent  consented  to  an 
order  of  revocation,  but  solely  for  want  of  novelty,  an  order  for  revocation 
was  made,  with  costs  of  the  petition  :  Re  RmideU's  Patent.  70  L,  T,  756. 
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An  order  for  revocation  being  made  on  petition,  and  not  in  an  "  action  " 
within  the  definition  in  Jud.  Act,  1873,  s.  100,  is  not  a  "  final  judgment  " 
within  the  Bankruptcy  Act,  1883,  on  which  to  ground  a  bankruptcy 
notice  :  Be  Owen  ;  Exp.  Peters,  70  L.  J.  Q.  B.  92. 
Appeal,  Rule  74  of  the  Patent  Rules,  1890,  does  not  deprive  the  Court  of  its 

jurisdiction  to  stay  execution  and  cancellation  pending  an  appeal  from  an 
order  on  a  petition  for  revocation  of  a  patent :  Yates  v.  Armstrong  ;  Be 
Armstrong's  Patent,  77  L.  T.  267,  C.  A. 

Where,  on  a  petition  for  revocation  of  a  patent,  the  judge  holds  that  all 
the  claims  are  bad,  and  orders  revocation,  and  this  order  is  entered  on 
the  Register  of  Patents,  the  Court  of  Appeal,  if  it  is  of  opinion  that  one 
claim  is  valid,  may  reverse  the  order  below  and  order  revocation,  unless 
within  three  months,  or  such  further  time  as  the  Court  may  allow,  the 
patentee  obtain  leave  to  amend  his  specification  by  disclaiming  all  the  claims 
except  the  valid  one  :  Deeleij  v.  Perhes,  [1896]  A.  C.  496,  H.  L.,  Form  3, 
p.  2321. 
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CHAPTER    LIII. 

TRADE  MARKS. 


Section  I. — Registration. 

1.  Trade  Mark  to  be  Registered — 5  Edw.  7,  c.  15,  s.  12  (4). 

Order  that  the  trade  mark  No.  —  be  accepted. — Re  AUiehalajel 
B.  A.  Hjorth  &  Co.,  Swinfen  Eady,  J.,  29  April,  1910,  A.  1685;  27 
K.  P.  C.  461. 

2.  Registrar  to  Register  Trade  Mark  with  Disclaimer — Sect.  15. 

The  applicants  by  their  counsel  consenting  to  modify  their  above- 
mentioned  application  by  adding  the  word  "  Brand  "  after  "  Sailor  "  ; 
This  Court  doth  order  that  the  said  registrar  do  proceed  with  the 
registration  of  the  trade  mark  No.  —  as  so  modified. — Re  Watson 
&  Co.,  Parker,  J.,  9  March,  1911,  B.  828. 

3.  Trade  Mark  declared  Registrable — Sect.  9  (5). 
Declare  that  for  the  purpose  of  the  application  to  the  Eegistrar  of 
Trade  Marks  the  mark  applied  for  by  the  said  application  is  to  bo 
deemed  a  distinctive  one  within  sect.  9  (5)  of  the  Trade  Marks  Act. 
1905.  And  order  that  the  Eegistrar  of  Trade  Marks  do  accept  the 
application.  No.  &c.  by  &c.  to  register  a  trade  mark  and  proceed 
with  the  same  accordingly. — Re  Itala  Fabrica  di  Automohili, 
Parker,  J.,  21  June,  1910,  A.  2350 ;  27  E.  P.  C.  493. 

In  a  case  under  the  same  section  a.  like  declaration  was  made  on  an 
undertaking  "  not  to  use  the  mark  except  in  respect  of  the  water  from  the 
applicant's  propeity  at  Neuenahr  or  in  the  neighbourhood  thereof  "  :  Be 
Actieii  Oesdlschafl  ApolUnaris,  drc,  Kekewich,  J.,  8  May,  1907;  24  B.  P.  C. 
436. 

notes. 

TRADE   MARKS   ACTS. 

The  registration  of  trade  marks  is  now  regulated  by  the  Trade  Marks 
Act,  1905  (5  Edw.  7,  c.  15),  whereby  the  sections  of  Patents.  Designs, 
and  Trade  Marks  Act,  1883  (46  &  47  V.  c.  57),  as  amended  by  the  Patents, 
Designs,  and  Trade  Marks  Act,  1888  (51  &  52  V.  c.  50),  relating  to  Trade 
Marks  are  repealed. 

register  of  trade  marks. 

By  sect.  4  of  the  Act  of  1905  (substituted  for  sect.  78  of  the  Act  of  1883), 
there  shall  be  kept  at  the  Patent  Office  a  book  called  the  Register  of  Trade 
Marks,  wherein  shall  be  entered  all  registered  trade  marks  with  the  names 
and  addresses  of  their  proprietors,  notifications  of  assignments,  and  trans- 
missions, disclaimers,  conditions,  limitations,  and  svxch  other  matters  as 
may  be  from  time  to  time  prescribed. 
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Specific  entries  of  special  restrictions  as  to  the  user  of  trade  marks  by 
agreement  entered  into  between  the  proprietors  may  be  placed  on  the 
register,  but  a  mere  general  entry  to  the  effect  that  the  use  is  restricted  by 
agreement  is  irregular  :  Re  Mitchell  &  Co.,  Re  Houghton  and  Hallmark,  28 
Ch.  D.  666  ;  Re  Keep,  26  Ch.  D.  187. 

As  to  entries  to  be  made  in  the  register,  v.  inf.  p.  2340. 

The  Court  ought  not  to  direct  registration  of  a  trade  mark  subject  to  a 
condition  that  it  shall  be  used  only  in  a  particular  country,  such  a  condition 
not  being  contemplated  by  the  Act,  and  being  incapable  of  being  enforced : 
Re  Dewhurst  &  Son,  [1896]  2  Ch.  137,  C.  A. 

The  unauthorized  assumption  of  Koyal  Arms  or  Royal  crests  or  of 
British  Royal  Crowns  &c.  is  not  regulated  by  sect.  68  of  the  Act  and  r.  12 
of  the  T.  M.  Rules,  1908. 

By  sect.  28,  registration  of  a  trade  mark  shall  be  for  a  period  of  fourteen 
years,  but  may  be  renewed  from  time  to  time  in  accordance  with  the  pro- 
visions of  the  Act,  and  by  sect.  30  provisions  are  made  for  the  removal  of 
trade  marks,  after  fourteen  years,  from  the  register,  unless  the  prescribed 
fee  is  paid,  and  so  on  from  time  to  time  at  the  expiration  of  every  period  of 
fourteen  years,  and  for  the  restoration  of  trade  marks  which  have  been 
removed.  But  by  sect.  31,  where  a  mark  has  been  removed  for  non- 
payment of  the  fee,  or  otherwise,  it  shall  nevertheless,  for  the  purpose  of 
any  application  during  one  year  next  after  the  removal,  be  deemed  to  be 
a  trade  mark  already  registered,  unless  it  is  shown  to  the  satisfaction  of  the 
registrar  that  there  had  been  no  bond  fide  trade  user  of  such  trade  mark 
during  the  two  years  immediately  preceding  such  removal. 

By  sect.  36,  no  trade  mark  which  is  upon  the  register  at  the  commence- 
ment of  the  Act  of  1905,  and  which  under  that  Act  is  a  registrable  trade 
previous  Acts,  mark,  shall  be  removed  from  the  register  on  the  ground  that  it  was  not 
registrable  under  the  Acts  in  force  at  the  date  of  its  registration.  As  to  the 
effect  of  this  section,  see  Sebastian  Law  of  Trade  Marks,  387. 
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APPLICATION  FOK  BEGISTBATION   OF  TRADE  MARK. 

The  mode  and  form  of  apphcation  are  provided  by  sect.  12  of  the  Act  of 
1905,  and  the  T.  M.  Rules,  1906,  rr.  17—50  (see  Sebastian,  372,  410).  The 
application  is,  in  the  first  instance,  made  to  the  registrar,  but  any  refusal 
by  him  to  register  a  trade  mark  is  subject  to  appeal  to  the  Board  of  Trade, 
or  to  the  Court  at  the  option  of  the  applieant.  But  by  sect.  59,  where  an 
appeal  is  made  to  the  Board,  the  Board  may  refer  to  the  Court. 

Where  the  Board  of  Trade  referred  the  appeal  to  the  Court,  on  motion 
for  directions  as  to  evidence,  the  Court  directed  the  motion  to  be  set  down 
in  the  ^vitness  list,  affidavits  to  be  filed  by  the  parties,  and  the  motion  to 
be  heard  on  the  statutory  declarations  used  before  the  comptroller,  the 
affidavits,  and  the  cross-examination  in  court  of  any  deponent  as  to  whom 
notice  to  cross-examine  should  be  given  by  the  other  side :  Re  Roger's 
Trade  Mark,  1894,  W.  N.  173.  But  in  general  in  such  cases  the  evidence 
is  by  affidavit  in  the  usual  way,  and  declarations  made  are  exhibited  to 
an  affidavit  of  information  and  behef. 

Where  the  appHcant  for  registration  does  not  reside  or  carry  on  business 
in  the  United  Kingdom,  he  shall,  if  so  required,  give  an  address  for  service 
in  the  United  Kingdom  ;  so  also  the  registrar  may  require  the  proprietor 
of  a  registered  trade  mark  who  does  not  reside  or  carry  on  business  within 
the  United  Kingdom  to  give  an  address  for  service  within  the  United 
Kingdom  (T.  M.  Rules,  9). 

In  order  to  entitle  a  person  to  have  a  trade  mark  registered,  he  must  be 
intending  to  use  it  in  his  business :  Re  Riviere,  26  Ch.  D.  48,  C.  A. ;  Re 
Apollinaris  Co.,  [1891]  2  Ch.  186,  234  ;  Re  Bait,  [1898]  2  Ch.  432. 

One  of  two  joint  adventurers  will  not  be  permitted  to  register  their  trade 
mark  in  his  sole  name  :  Ec  Jones.  53  L.  T.  1 ;  Re  Tarantella  Trade  Marks, 
27  E.  P.  C.  573. 
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On  an  application  for  registration  it  must  be  shown  that  the  mark 
contains  an  essential  particular  which  has  been  claimed  in  the  application: 
Be  Bryant  and  May,  59  L.  J.  Ch.  763  ;  63  L.  T.  676. 

Where  the  application  is  to  register  a  mark  which  was  used  by  the  ap- 
plicant or  his  predecessors  in  business  before  August  13,  1875,  it  is  not 
necessary  in  the  application  to  state  the  names  of  the  members  of  the  firm 
for  the  time  being  since  the  alleged  first  user,  nor  even  to  insert  the  words 
"  and  their  predecessors  in  business,  members  of  the  firm  for  the  time 
being  "  :   Be  Wright,  Orossley  dk  Co.'s  Application,  [1900]  2  Ch.  218. 

By  sect.  18,  where  registration  of  a  trade  mark  has  not  been  or  shall  not 
be  completed  within  twelve  months  from  the  date  of  the  application  by 
reason  of  default  on  the  part  of  the  applicant,  after  giving  notice,  the  regis- 
trar may  treat  the  appHcation  as  abandoned  unless  it  is  completed  within 
the  time  specified  in  that  behalf  in  such  notice. 

As  to  disclaimer  on  application,  i'.  inf.  pp.  2337,  2338. 

ADVERTISEMENT   OF,   AND   OPPOSITION  TO,   APPLICATION. 

Sect.  13  provides  for  the  advertisement  of  the  appHoation  if  entertained 
by  the  comptroller. 

Sect.  14  and  rr.  51 — 61  make  provision  for  opposition  to  registration 
on  notice  being  given  to  the  registrar  within  the  prescribed  time  from  the 
date  of  the  advertisement. 

As  to  the  jurisdiction  to  permit  the  applicant  to  amend  his  application, 
see  sect.  12  (6),  and  Sebastian,  373. 

Mere  length  of  adverse  user,  however  great,  if  in  fraud  of  the  rights  of 
the  foreign  proprietor  of  a  mark,  -will  not  prejudice  his  right  to  oppose  :  Be 
Heaton,  27  Ch.  D.  570  ;  and  where  the  original  user  was  fraudulent,  regis- 
tration with  the  omission  of  the  dishonest  portions  wiU  not  be  allowed,  as 
that  would  enable  the  applicant  to  benefit  by  his  former  fraud :  Be  Fuente, 
[1891]  2  Ch.  166. 

By  sect.  14(10),  the  costs  of  opposition  to  registration  are  in  the  discretion 
of  the  registrar,  or,  in  the  case  of  an  appeal  to  the  Board  of  Trade,  of  the 
Board. 

TRADE  MAEK   CAPABLE   OF  REGISTRATION. 

Sects.  3  and  8 — 11  define  a  registrable  trade  mark  and  provide  as  to 
what  essential  particulars  a  registrable  trade  mark  must  contain  or  consist 
of  :  and  see  Sebastian,  368  et  seq. 

A  trade  mark  need  not  be  actually  affixed  to  the  article  ;  it  is  sufficient  Affixing, 
if  it  is  on  the  cover  or  wrapper  in  which  the  article  is  sold  :  Jay  v.  Ladler, 
40  Ch.  D.  649  ;  but  a  man  has  no  right  to  affix  a  trade  mark  to  an  article 
not  manufactured  by  himself  except  for  the  purpose  of  showing  that  he 
selected,  examined,  or  certifies  it :  Hirsch  v.  Jonas,  3  Ch.  D.  584  ;  and  a 
name  by  which  the  customers  of  a  firm  inquire  for  goods,  but  which  is  not 
stamped  on  the  goods  themselves,  is  not  a  trade  mark :  Be  Hayward  & 
Co.,  54  L.  J.  Ch.  1003  ;  nor  words  placed  merely  on  the  packing  cases  in 
which  bottles  are  sent  out,  and  not  on  the  bottles  themselves  :  Be  Powell's 
Trade  Mark,  [1893]  2  Ch.  388,  C.  A.  ;  and  see  Sebastian,  63. 

A  trade  mark  must  at  the  date  of  registration  distinguish  the  goods  of  the  Distinctive 
trader  from  all  others  :  Be  Apollinaris  Co.,  [1891]  2  Ch.  186,  C.  A.  device. 

As  to  the  meaning  of  the  expression  "  essential  particular,"  see  Be 
OianacUs,  58  L.  J.  Ch.  782  ;  as  to  the  word  "  brand,"  Pirie  v.  Ooodall, 
[1892]  1  Ch.  35  ;  61  L.  J.  Ch.  79,  C.  A. 

An  exhibition  prize  medal  was  not  a  "  distinctive  device  "  within  sect. 
64  (1),  (o)  of  the  Act  of  1883,  for  which  sect.  9  (5)  of  the  Act  of  1905  is  now 
substituted,  though  no  other  similar  medal  was  granted  for  the  same 
class  of  goods  at  the  exhibition  :  Be  Bryant  and  May,  59  L.  J.  Ch.  763 ; 
63  L.  T.  676. 

The  portrait  of  the  manufacturer  of  goods  is  a  "  distinctive  device  " 
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capable  of  registration  as  his  trade  mark :  Rowland  v.  Mitchell,  [1897] 
1  Cla.  71,  C.  A.,  explaining  Ee  Anderson,  26  Ch.  D.  409  ;  54  L.  J.  Ch.  1084. 

The  flower  "  Magnolia  "  without  words  was  held  to  be  not  open  to 
objection  because  the  flower  was  the  equivalent  of  a  word  which  was  not  a 
good  trade  mark :  Be  Magnolia  Metal  Co.,  [1897]  2  Ch.  371,  0.  A. 

In  order  to  constitute  a  word  a  "  fancy  "  word,  it  must  be  obviously 
not  intended  to  be  descriptive  of  the  article  sold  ;  the  mere  fanciful  or 
abnormal  use  of  a  word  which  is  not  in  itself  obviously  non-descriptive 
{e.g.,  "  Melrose  "  Favourite  Hair  Restorer,  "  Electric  "  Velveteen),  will 
not  make  it  a  fancy  word  so  as  to  be  capable  of  registration  :  Re  Van 
Duzer  ;  Re  Leaf,  Son  &  Co.,  34  Ch.  D.  623,  C.  A.  (questioning  Re  Trade 
Mark  "  Alpine,"  29  Ch.  D.  877) ;  Waterman  v.  Ayres,  39  Ch.  D.  29,  C.  A. 
(game  of  "  reversi  ") ;  Towgood  v.  Pirie,  56  L.  T.  394 ;  35  W.  R.  729 
("  Jubilee  "  paper) ;  Re  Leonard  and  Ellis,  26  Ch.  D.  288,  0.  A.  ("  Valvo- 
line  "  applied  to  lubricating  oil) ;  Re  Trade  Mark  Sanitas,  58  L.  T.  166 
("  Sanitas  "  appUed  to  a  disinfecting  fluid) ;  Re  Price's  Patent  Candle  Co., 
27  Ch.  D.  681  ("  National  Sperm  "  applied  to  candles) ;  Humphries  v. 
Taylor  Drug  Co.,  59  L.  T.  820 ;  1888,  W.  N.  214  ("  HerbaUn  "  for  herb 
beer) ;  Be  Talbot's  Trade  Mark,  68  L.  J.  Ch.  264  ;  1894,  W.  N.  12  ("  Emol- 
liolorum  "  as  applied  to  leather) ;  Re  Vignier,  61  L.  T.  495  ("  Monobrut  " 
for  champagne,  "  brut  "  being  French  for  a  dry  or  raw  wine) ;  Re  Hannay, 
7  Rep.  Pat.  Cas.  46  ("  electroid  anti-fouUng  composition") ;  Hodgson  v. 
Sinclair,  9  Rep.  Pat.  Cas.  22  {"  Britannia  "  applied  to  soap) ;  Re  Harris, 
9  Rep.  Pat.  Cas.  492  (the  "  Beatrice "  shoe) ;  Banks  v.  James,  1895, 
W.  N.  116  ;   44  W.  R.  32  ("  Shakespeare  "  as  apphed  to  cigars). 

"  Red,  white,  and  blue  "  are  not  "  fancy  words  not  in  common  use  "  •- 
Re  Hanson,  37  Ch.  D.  122  ;  nor  names  of  well-known  mineral  water  springs, 
e.g.,  "  Apollinaris,"  "  Hunyadi  Janos,"  "  Friedriohshall,"  apphed  to  the 
waters  of  the  springs  or  the  products  of  those  waters  :  Re  Apollinaris  Co., 
[1891]  2  Ch.  186,  C.  A.  (but  semhle,  a  geographical  term  might  possibly  be  a 
"  fancy  word  "  :  Re  Van  Duzer,  34  Ch.  D.  623,  C.  A.) ;  nor  the  word 
"  Britannia  "  :  Hodgson  v.  Sinclair,  1891,  W.  N.  176 ;  nor  "  Ayclostyle," 
as  apphed  to  a  duphoating  pen  :  Re  Oestetner's  Trade  Mark,  [1908]  1  Ch. 
513,  C.  A. ;  nor  "  Kokoko,"  an  onomatopceio  word  used  by  a  tribe  of 
Indians  to  designate  a  particular  kind  of  owl,  an  owl  being  a  device  common 
in  the  trade  :  Re  Jackson,  60  L.  T.  93  ;  1888,  W.  N.  253  (but  see  Be 
Densham's  Trade  Mark,  [1895]  2  Ch.  176,  per  Romer,  J.) ;  nor  words 
which  properly  describe  the  article  in  the  language  of  the  country  in  which 
it  is  produced  :  Davis  v.  Stridbolt,  Be  Davis  <k  Co.,  59  L.  T.  854 ;  1888, 
W.  N.  200  ;  Be  Vignier,  sup.  ;  but  "  Oomoo,"  being  obviously  meaning- 
less, and  therefore  non-descriptive,  is  a  fancy  word :  Be  Burgoyne,  6l 
L.  T.  39  ;  1889,  W.  N.  52  ;  and  so  "  Mazawattee  "  from  Hindustani 
maza,  relish,  Cingalese  wattee,  an  estate  (the  compound  word  being  meaning- 
less in  either  language),  used  as  a  trade  mark  for  tea  :  Be  Densham's  Trade 
Mark,  [1895]  2  Ch.  176,  C.  A. ;  and  "  Bovril "  for  fluid  extract  of  beef, 
though  "  bov."  alone  might  suggest  an  ox :  Be  Bovril,  [1896]  2  Ch.  600, 
C.  A. ;  and  "  Tabloid  "  for  drugs  compressed  in  a  particular  shape :  Wellcome 
V.  Thompson,  [1904]  1  Ch.  736 ;   and  see  Sebastian,  53. 

Where  the  mark  consisted  in  part  of  elements  common  to  the  trade, 
the  whole  was  to  be  registered  with  a  note  disclaiming  the  right  to  the 
common  elements  :  Be  Kuhn  cfc  Co.,  43  L.  J.  Ch.  238  ;  see  now  sect.  15  of 
the  Act  of  1905. 

Where  the  proprietors  of  a  trade  mark  round  wliich,  in  actual  practice, 
they  placed  two  concentric  circles  (a  device  common  in  the  trade),  apphed 
to  register  their  mark  with  the  two  circles,  and  with  a  disclaimer  of  any 
exclusive  right  to  the  circles,  the  Court  refused  the  application  as  being 
an  absurd  attempt  to  re-register,  plus  the  circles,  minus  the  same  :  Baker 
V.  Bawson,  45  Ch.  D.  519 ;  and  see  Be  Player's  Trade  Mark,  [1901]  1  Ch.  382. 

Clauses  (d)  and  (e)  of  sect.  10  of  the  Act  of  1888  (for  which  sub-sect.  (3) 
and  (4)  of  sect.  9  are  now  substituted)  were  held  to  be  independent  of  each 
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other,  and  a  word  which  is  "  an  invented  word  "  witliin  the  meaning  of  clause 
{d)  might  be  registered  as  a  trade  mark,  although  it  "  has  reference  to  the 
character  or  quality  of  the  goods  "  within  clause  (e).  Thus  the  word 
"  Solio  "  was  capable  of  registration  as  a  trade  mark  in  respect  of  photo- 
graphic paper  :  Eastman  Photographic  Materials  Co.  v.  Comptroller-General, 
[1898]  A.  C.  571,  H.  L.,  reversing  decision  of  C.  A.  and  overruling  Re  Farien- 
fabriken  Application,  [1894]  1  Ch.  645  (the  "  Somatose  "  case).  Previously 
to  this  decision  in  H.L.,  it  was  held  that  the  expression  "  invented"  words 
would  not  include  the  names  of  mineral  springs,  e.g.,  ApoUinaris,  &c.,  as 
applied  to  the  waters,  or  products  of  the  waters,  of  such  springs  :  Re 
ApoUinaris  Co.,  [1891]  2  Ch.  186,  C.  A. ;  northe  word  "  Satinine  "  apphoable 
to  goods  for  laundry  purposes,  &o.  :  Re  Meyerstein,  43  Ch.  D.  604  ;  nor  the 
word  "  EboUne,"  being  compounded  of  the  geographical  name  "  Eboli  " 
and  the  suffix  "  ne  "  :  Re  Sir  Titus  Salt,  Bart.,  Sons  &  Co.'s  Application, 
[1894]  3  Ch.  166  ;  but  would  include  "Mazawattee  "  as  applied  to  tea  : 
see  Re  Densham's  Trade  Mark,  sup.  p.  2330. 

An  invented  word  need  not  be  absolutely  new  or  invented  for  the  pur- 
pose :  Re  Linotype  Co.'s  Trade  Mark,  [1900]  2  Ch.  238  (where  the  word 
"  Tachytype  "  which  had  been  used  as  part  of  the  name  of  a  foreign  co. 
who  had  advertised  and  made  communications  of  patented  inventions  in 
their  own  name  in  England,  was  admitted  to  registration  by  the  English 
CO.  as  atrade  mark) ;  and  see  Phillipart  v.  W.  Whiteley,  Ld.,  [1908]2  Ch.  274. 

The  word  "  Uneeda  "  for  biscuits,  being  merely  a  misspelling  of  the 
words  "  You  need  a  "  is  not  an  "  invented  "  word  and  cannot  be  registered 
under  sub-sect,  (e),  inasmuch  as  it  suggests  the  quality  of  the  goods  :  Re 
Uneeda  Trade  Mark,  [1901]  1  Ch.  550 ;  [1902]  1  Ch.  783,  and  see  Re 
H.  N.  Brock  d;  Co.,  [1910]  1  Ch.  130;  nor  is  "  Absorbine,"  beingmerely 
a,  variation  of  the  word  "  absorbing"  :   Christy  v.  Tupper,  [1905]  1  Ch.  1. 

Under  sub-sect,  (e)  a  fictitious  name,  such  as  the  name  of  a  character  in  Fictitious 
fiction  [e.g.,  "  Trilby  "),  is  a  "  word"  capable  of  being  registered  alone  as  name, 
a  trade  mark :   Re  Holt  &  Co.'s  Trade  Mark,  [1896]  1  Ch.  711,  C.  A. 

A  word  whose  primary  signification  is  not  geographical  does  not  become  Geographical, 
such  merely  because  some  obscure  place  has  been  called  by  it :  Re  Magnolia 
Metal  Co.,  [1897]  2  Ch.  371,  C.  A. 

A  compound  metal  made  by  a  secret  process  being  known  as  "  Magnolia,"  Descriptive, 
the  words  "  Magnolia  Antifriction  Metal  "  (the  exclusive  right  to  the  words 
"  antifriction  metal "  being  disclaimed)  were  descriptive  ;   secus,  the  word 
"  Magnolia  "  :  Re  Magnolia  Metal  Co.,  [1897]  2  Ch.  371,  C.  A. 

And  as  to  the  meaning  of  "invented  word,"  see  Sebastian,  20,  368. 

Eor  instances  of  words  capable  of  registration  under  sub-sect.  (5)  as  Distinctive, 
distinctive  marks,  see  Re  Jospeh  Crosfield  <So  Co.,  [1910]  1  Ch.  130  ;  Re 
Califmnia  Wig  Syrup  Co.,  lb. ;  Re  National  Starch  Co.,  [1908]  2  Ch.  698  ; 
Re  Whitfield's  Bedsteads  Ld.,  [1909]  2  Ch.  373.  And  a  mark  is  not  the  less 
distinctive  of  the  goods  of  the  proprietor  because  it  also  distinguishes  the 
goods  irrespective  of  the  proprietor  :  Re  ApoUinaris,  [1907]  2  Ch.  178. 

For  instances  under  sub-sect.  (4)  of  words  having  "  a  direct  reference  " 
to  the  goods,  see  Re  Price's  Patent  Candles  Co.,  [1907]  2  Ch.  435 ;  Re 
Gestetner,  [1908]  1  Ch.  513. 

Sect.  9  (5)  which  is  substituted  for  sect.  64  (3),  (ii)  of  the  Acts  of  1883,  Old  mark. 
1888. 

This  section  provides  that  any  special  or  distinctive  word  or  words, 
letter,  numeral,  or  combination  of  letters  or  numerals  used  as  a  trade  mark 
by  the  applicant  or  his  predecessors  in  business  before  the  13th  day  of 
August,  1876,  which  has  continued  to  be  used  (either  in  its  original  form 
or  with  addition  or  alterations  not  substantially  affecting  the  identity 
of  the  same)  down  to  the  date  of  the  application  for  registration,  shall 
be  registrable  as  a  trade  mark  under  this  Act. 

I"or  the  purposes  of  this  section  "  distinctive  "  shall  mean  adapted  to 
distinguish  the  goods  of  the  proprietor  of  the  trade  mark  from  those  of 
other  persons. 
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In  determining  whether  a  trade  mark  is  so  adapted,  the  tribunal  may,  in 
the  case  of  a  trade  mark  in  actual  use,  take  into  consideration  the  extent 
to  ■wliich  such  user  has  rendered  such  trade  mark  in  fact  distinctive  for  the 
goods  with  respect  to  which  it  is  registered  or  proposed  to  be  registered. 

Tliis  section  is  varied  as  to  cotton  marks  by  sect.  64  (10). 

Altliough  an  old  mark  containing  only  words,  letters  or  figures 
as  therein  mentioned  can  be  registered  without  disclaimer,  yet  if  such  a 
mark  contains  any  accompanying  essential  particular  (such  as  a  distinctive 
device),  it  will  be  subject  to  the  provision  as  to  disclaimer  of  added  matter : 
Be  Wright,  CrossUy  &  Co.,  [1900]  2  Ch.  218. 

So  if  words  are  claimed,  they  must  have  been  used  alone,  and  not  in 
conjunction  with  other  words,  as,  e.g.,  the  name  of  the  firm  using  them  : 
Perry  Davis  v.  Harhord,  15  App.  Ca.  316  {"  Pain  Killer  ") ;  Be  Palmer, 
24  Ch.  D.  504,  C.  A.  ("  Braided  Fixed  Stars  ") ;  Richards  v.  Bulcher, 
[1891]  2  Ch.  522,  C.  A.  (q.  v.  as  to  what  is  "  user  as  a  trade  mark  "  under 
sect.  10  of  the  Act  of  1875) :  Be  Wright,  CrossUy  &  Co.,  sup. ;  nor  with 
any  other  device  :  Be  Spencer,  54  L.  T.  659  ;  or  on  bottles  in  conjunction 
with  another  mark  :  Be  PowelVs  Trade  Mark,  [1893]  2  Ch.  388,  406,  C.  A. 

And  words  used  merely  as  descriptive  of  a  patented  article,  the  patent 
for  which  had  expired  subsequently  to  the  Act,  could  not  be  registered : 
Re  Palmer,  24  Ch.  D.  504,  C.  A. ;  and  see  Be  Balph,  B.  v.  Taylor,  25  Ch.  D. 
194. 

And  the  whole  of  a  distinctive  label  could  alone  be  claimed,  and  not  the 
exclusive  use  of  common  words,  however  long  the  user :  Re  Hudson,  32 
Ch.  D.  311,  C.  A.  ;  and  see  Be  Smokeless  Powder  Co.,  [1892]  1  Ch.  590  ;  Be 
Faulder's  Trade  Mark,  [1902]  1  Ch.  125  ("  Silverpan  "  for  jams). 

"  Special  and  distinctive  "  words  must  be  such  as  to  distinguish  the 
particular  goods  from  those  of  other  traders  :  Perry  Davis  v.  Harhord,  15 
App.  Ca.  316  ("  Pain  Killer,"  used  for  a  medicine,  held  not  distinctive)  ; 
see  also  Re  Chesebrough's  Trade  Mark,  [1902]  2  Ch.  1. 

And  if  additional  words  are  used,  inducing  the  pubhc  to  beUeve  that  the 
goods  are  of  foreign  manufacture,  the  mark  is  rendered  incapable  of  registra- 
tion :  Re  Wood,  W.  v.  Lambert,  32  Ch.  D.  247  ;  and  see  Re  Dexter,  [1893] 

2  Ch.  262. 

An  old  mark  ought  to  be  registered,  and  kept  registered  just  as  it  was 
used,  and  no  alteration  of  it  will  be  allowed  in  the  absence  of  special  cir- 
cumstances. The  fact  that  the  proprietor  has  transferred  his  business  is 
not  sufficient  ground  for  alteration  by  substituting  the  name  of  the  new 
for  that  of  the  former  proprietor  :  Re  Henry  Clay  and  Bock  &  Co.,  [1892] 

3  Ch.  549  ;  Be  Phillip's  Trade  Mark,  [1891]  3  Ch.  143. 

Under  sub-sect.  3  of  sect.  64  of  the  Act  of  1883,  the  following  words,  &c., 
have  been  held  to  be  special  and  distinctive  : 

— "  Bodega,"  as  appUed  to  shops  for  sale  of  wines  and  spirits  in  cask, 
bottle,  or  glass  :  Bodega  Co.  v.  Owens,  23  L.  R.  Ir.  371 ; 

— a  dome  for  black  lead,  though  the  lead  was  often  sold  in  that  shape  : 
Be  James,  J.  v.  Soulby,  33  Ch.  D.  392,  C.  A. ; 

— "  family  salve  "  for  a  medicine  of  that  description  :  Reinhardt  v. 
Spalding,  49  L.  J.  Ch.  57  ; 

— secus,  a  Word  used  as  indicating  a  pattern  or  type  of  manufacture, 
and  not  the  manufacture  of  a  particular  individual  or  Sim. :  Re  Harrison, 
McGregor  &  Co.,  59  L.  J.  Ch.  22  ; 

— ,  — or  where  the  user  or  recognition  in  the  trade  constituting  the  word 
distinctive,  took  place  subsequently  to  1875  :  Re  Van  Duzer,  Be  Leaf  & 
Co.,  34Ch.  D.  623,  C.  A.; 

. — ,  — "  Stone  "  ale,  not  used  by  itself  as  a  trade  mark  before  1879 : 
Thompson  v.  Montgomery,  Be  Joule,  41  Ch.  D.  35,  C.  A.  ;  [1891]  A.  C.  217. 

A  single  word  could  not  be  registered  under  the  Act  of  1875  as  a  "  head- 
ing," unless  so  used  before  the  passing  of  the  Act :  Be  Leonard  and  Ellis, 
26  Ch.  D.  288,  C.  A. 

Whether  a  word  used  alone  as  a  trade  mark  in  a  foreign  country,  before 
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the  Act  of  1875,  can  be  registered  under  the  Act  if  it  has  not  been  so  used 
in  this  country,  quaere  :  Be  Leonard  and  Ellis,  26  Oh.  D.  288,  0.  A. 

The  proprietors  of  an  old  mark  were  not  prevented  from  registering  it 
because  a  new  mark  to  which  it  was  similar  had  been  previously  registered  : 
Be  "  White  Bose  "  Trade  Mark,  30  Ch.  D.  505  ;  and  see  Mouson  v.  Boehrn, 
26  Ch.  D.  398. 

And  a  new  mark  may  be  registered  in  respect  of  some  goods  in  a  class, 
although  an  old  mark  is  registered  for  others,  if  the  goods  are  distinct : 
Be  Jelley,  Son  and  Jones,  51  L.  J.  Ch.  639  ;  46  L.  T.  381. 

A  word  in  foreign  characters  {e.g.  "  Tod,"  in  Arabic,  for  watches)  can 
be  registered :  Be  Botherham,  14  Ch.  D.  585,  C.  A. 

A  mark  is  an  old  mark  only  in  respect  of  the  goods  as  to  which  it  has 
been  used  ;  as  regards  other  goods  it  wUl  be  treated  as  a  new  mark  :  Be 
Jelley,  Son  and  Janes,  51  L.  J.  Ch.  639. 

A  word  used  by  more  than  three  persons  in  the  same  trade  is  not  distinc- 
tive, and  no  one  of  them  can  register  it  as  an  old  mark  :  Be  Walkden 
Aerated  Waters  Co.,  54  L.  J.  Ch.  394 ;  Be  Hyde  &  Co.,  54  L.  J.  Ch.  375  ; 
7  Ch.  D.  724  ;   38  L.  T.  777. 

Combinations  of  letters,  indicating  quality  and  pattern  of  goods  may, 
nevertheless,  be  registrable  if  they  indicate  manufacture  by  a  particular 
person  or  firm :  Bansome  v.  Graham,  51  L.  J.  Ch.  897 ;  47  L.  T. 
218. 

A  mere  word  [Exp.  Stephens,  3  Ch.  D.  659),  or  a  single  letter  {Be  Mitchell, 
7  Ch.  D.  36),  cannot  be  registered  under  the  Act  of  1875. 

The  name  of  a  firm,  used  by  them  as  a  trade  mark  for  forty  years  before 
the  Act  of  1875,  may  be  registered  as  an  old  mark  :  Be  Hopkinson,  [1892] 
2Ch.  116. 

And  generally  as  to  "  old  marks,"  see  Sebastian,  61  et  seq. 
A  term  which  has  become  known  in  the  trade  as  a  proper  description  of  Words 
an  article  made  in  accordance  with  the  recipe  of  the  original  inventor  is  pvblici  juris, 
puhlici  juris  :  Be  Anderson,  26  Ch.  D.  409. 

A  person  cannot  claim  a  monopoly  in  a  new  name  invented  by  him  for 
a  new  article  which  he  produces,  and  which  name  has  become  generally 
known  in  the  trade  as  describing  that  kind  of  ajticle :  Be  Leonard  and 
Ellis,  26  Ch.  D.  288,  C.  A. :  Be  Arbenz,  35  Ch.  D.  248,  C.  A.  ("gem" 
gun) ;  and  where  an  article  is  made  under  a  secret  process  or  a  patent  the 
manufacturer  cannot,  after  the  secret  has  been  discovered,  or  the  patent 
has  expired,  claim  a  monopoly  in  a  name  which  does  not  distinguish  the 
article  as  his  manufacture :  Be  Magnolia  Metal  Co.,  [1897]  2  Ch.  371,  C.  A. 
Secus,  where  the  producer  of  an  article  uses  a  name  invented  by  himself, 
solely  as  descriptive  of  the  kind  of  article  manufactured  by  him :  Singer 
Manufacturing  Co.  v.  Wilson,  3  App.  Ca.  376. 

And  no  length  of  user  will  make  a  mark  puhlici  juris  if  such  user  was 
originally  fraudulent,  and  is  still  calculated  to  deceive :  Be  Heaton,  27  Ch. 
D.  570. 

Semble,  a  word  descriptive  of  a  patented  article  is  puhlici  juris  after  the 
expiration  of  the  patent :  Be  Balph,  B.  v.  Taylor,  25  Ch.  D.  194  ;  and  see 
Be  Palmer,  24  Ch.  D.  504,  C.  A.  ;  Cheavin  v.  Walker,  5  Ch.  D.  580,  0.  A. ; 
Linoleum  Go.  v.  Nairn,  7  Ch.  D.  834 ;  Be  Oestetner's  Trade  Mark.  [1908] 
1  Ch.  513  C.  A. 

This  principle  applies  with  equal  if  not  greater  force  to  the  article  itself  : 
W.  Edge  dk  Sons,  Ld.  v.  W.  Niccolls  &  Sons,  Ld.,  [1911]  1  Ch.  5,  10. 

Entries  in  the  books  at  the  Patent  Office,  referring  to  marks  the  registra- 
tion whereof  has  been  refused,  are  not  evidence  that  such  marks  are  puhlici 
uris  :  Orr-Ewing  v.  Johnston,  13  Ch.  D.  434,  0.  A. 
And  for  instances  of  words  puhlici  juris,  see  Sebastian,  69. 

Mere  discontinuance  of  user  of  a  mark  for  lack  of  demand  or  otherwise  Abandon- 
is  not,  jserse,  evidence  of  abandonmentof  theright  toa  trademark  :  Mouson  ment. 
V.  Boehm,  26  Ch.  D.  398  ;  but  may  be  so  if  coupled  with  destruction  of  the 
labels  having  the  mark  upon  them :   Be  Orossmith,  60  L.  T.  612 ;   1889, 
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W.  N.  2  ;  and  though  not  amounting  to  abandonment,  may  preclude  the 
owner  of  the  mark  from  obtaining  the  removal  of  an  infringing  mark  from 
the  register,  after  lapse  of  time,  and  largo  dealings  under  it :  Mouson  v. 
Boehm,  sup. 

An  importer  cannot  register  as  his  own  the  trade  mark  of  the  foreign 
producer,  unless,  possibly  {sed  quxre),  he  has  acquired  the  control  of  that 
producer's  entire  output :  Ee  ApolUnaris  Co.,  [1891]  2  Oh.  186,  C.  A. 
of  By  sect.  8  of  the  Act  of  1905  (substituted  for  sect.  65  of  the  Act  of  1883), 
"  a  trade  mark  must  be  registered  for  particular  goods  or  classes  of 
goods." 

A  trader  is  not  entitled  to  register  a  trade  mark  for  goods  in  which  he 
does  not  deal  and  in  which  he  has  no  bond  fide  intention  of  dealing,  and  such 
a  mark,  if  registered,  may  be  expunged:  Batt  <Sk  Co.  v.  Dunnett,  [18991 
A.  C.  428,  H.  L. 

The  registration  must  be  hmited  to  the  particular  goods  in  connection 
with  which  the  mark  is  used,  and  if  the  proprietor  desires  to  extend  his 
business  to  a  new  description,  he  must  register  again  :  Edwards  v.  Dennis, 
30  Ch.  D.  454,  C.  A.  ;  and  see  Jay  v.  Ladler,  40  Ch.  D.  649  ;  and,  a  fortiori, 
registration  for  one  class  of  goods  does  not  entitle  the  proprietor  to  prevent 
another  person  from  using  the  mark  in  connection  with  goods  in  a  different 
class :  Hart  v.  Colley,  44  Ch.  D.  193  ;  and  registration  of  a  mark  for  an 
entire  class  does  not  confer  exclusive  right  of  user  of  it  for  every  article  in 
the  class,  if  in  fact  it  has  only  been  used  for  one  article  :  Hargreave  v.  Free- 
man, [1891]  3  Ch.  39. 

Where  a  mark  is  registered  for  too  wide  a  class  of  goods  the  proper  remedy 
is  restriction  not  removal :  Be  Crompton  <Si  Co.'s  Trade  Marks,  [1902]  1 
Ch.  758  ;  and  see  Re  Hart's  Trade  Mark,  [1902]  2  Ch.  621. 

Qumre,  whether  exclusive  use  can  be  claimed  unless  the  mark  was  in 
aotsal  use  in  connection  with  the  goods  at  the  time  of  registration  :  Edwards 
V.  Dennis,  30  Ch.  D.  454,  C.  A. 

Under  the  Act  of  1875,  the  Court  refused  to  allow  the  registration  of  the 
same  device  in  respect  of  goods  in  the  same  class,  but  different  in  character : 
Re  Hargreaves,  11  Ch.  D,  669. 

Secus,  where  the  goods  were  sufficiently  distinct  to  prevent  confusion 
arising  :   Re  Braby,  21  Ch.  D.  223. 

Sect.  26  of  the  Act  of  1905  (substituted  for  sect.  66  of  the  Act  of  1883), 
provides  for  the  registration  in  one  series  of  several  marks,  which,  while 
resembling  each  other  in  material  particulars,  differ  in  respect  of  (a)  the 
statement  of  the  goods  for  which  they  are  used  or  proposed  to  be  used, 
or  (b)  in  statements  of  number,  price,  quahty,  or  names  of  places,  or  (c) 
other  matter  of  a  non-distinctive  character  not  substantially  affecting  the 
identity  of  the  trade  mark,  or  (d)  colour.  Such  a  series  is  to  be  assignable 
and  transmissible  only  as  a  whole,  but  for  all  other  purposes  each  of  the 
trade  marks  composing  it  is  to  be  deemed  and  treated  as  registered 
separately. 

By  sect.  10  of  the  Act  of  1905  (substituted  for  sect.  67  of  the  Act  of 
1883),  "  a  trade  mark  may  be  Hmited  in  whole  or  in  part  to  one  or  more 
specified  colours,  and  in  such  case  the  fact  that  it  is  so  hmited  shall  be 
taken  into  consideration  by  any  tribunal  having  to  decide  on  the  distinctive 
character  of  such  trade  mark.  If  and  so  far  as  a  trade  mark  is  registered 
without  limitation  of  colour  it  shall  be  deemed  to  be  registered  for  all 
colours." 

Under  the  Act  of  1875,  registration  in  colours  was  not  provided  for. 

And  under  the  Acts  of  1883  and  1888  the  mark  to  be  registered  had  to 
be  "  distinctive  "  within  the  meaning  of  sect.  64,  independently  of  the 
colour  or  colours :  Re  Hanson,  37  Ch.  D.  112. 

Where  one  trader  has  registered  a  device  (e.g.,  a  star),  another  trader 
cannot  register  a  description  in  words  of  that  device  even  though  he  adds 
a  specific  colour  (e.g.,  "red  star  brand"):  Re  La  Sociefc  Anonyme  des 
Verreries  de  I'Eioile,  [1894]  2  Ch.  26,  C.  A.     And  see  Sebastian,  371. 
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CONNECTION  01"  TRADE  MARK  WITH  GOODWILL. 

By  sect.  22  (re-enaoting  sect.  70  of  the  Act  of  1883),  "  A  trade  mark, 
when  registered,  shall  be  assigned  and  transmitted  only  in  connection  with 
the  goodwill  of  the  business  concerned  in  the  particular  goods  or  classes 
of  goods  for  which  it  has  boon  registered,  and  shall  be  determinable  with 
that  goodwill." 

The  main  object  of  the  enactment  is  to  prevent  confusion  or  deception  by 
suggesting  that  the  article  to  which  the  mark  is  appUed  continues  to  have 
some  connection  or  other  with  the  original  registered  owner :  Be  Magiiolia 
Metal  Co.,  [1897]  2  Ch.  371,  C.  A. 

In  order  to  satisfy  the  section,  the  assignment  of  the  trade  mark  need  not 
be  contemporaneous  with  the  assignment  of  the  goodwill ;  and  where  the 
mark  was  registered  by  an  agent  in  his  own  name,  but  the  goedwill  had 
always  remained  vested  in  the  foreign  principals,  it  was  held  that  the  mark 
had  been  transmitted  in  connection  with  the  goodwill  within  the  section  : 
jRe  Wdlcome  ;  Re  Burroughs,  Wdlcome  <Ss  Co.,  32  Ch.  D.  213  ;  and  an 
American  co.  who  had  agents  in  this  country  for  sale  of  their  goods,  and 
had  a  commercial  interest  in  the  sale  and  a  reversionary  interest  in  the 
agents'  business,  but  had  not  themselves  sold  any  of  their  goods  here,  were 
nevertheless  held  to  have  a  goodwill  in  a  business  in  England  concerned 
-svith  the  goods  :  Re  Magnolia  Metal  Co.,  [1897]  2  Ch.  371,  C.  A. 

A  trade  mark  registered  in  the  name  of  a  consignee  of  ■wines  for  the 
protection  of  the  owners  of  the  foreign  vineyards  where  the  wine  was 
produced  cannot  be  vahdly  assigned  by  the  trustee  under  his  Hquidation  : 
Re  Australian  Wine  Co.,  61  L.  T.  427  ;  and  where  a  firm  was  dissolved  into 
two  separate  firms  neither  of  which  was  to  be  exclusively  entitled  to  the 
goodwill,  the  Court  refused  to  allow  the  trade  marks  to  be  registered  in 
the  names  of  both  firms :  Re  Ehrmann's  Applications,  [1897]  2  Ch.  495. 

The  purchaser  of  the  exclusive  right  to  sell  the  goods  of  a  manufacturer 
in  this  country  does  not  thereby  acquire  the  right  to  sue  for  infringement 
of  the  vendor's  trade  marks  :   Richards  v.  Butcher,  62  L.  T.  867. 

Irrespectively  of  the  section,  the  assignee  of  a  trade  mark,  having  no 
higher  right  than  his  assignor,  acquired  no  exclusive  right  to  the  trade 
mark  unless  the  business  of  the  assignor  assigned  to  him  was  co-extensive 
\yith  the  trade  mark  as  registered  :  Edwards  v.  Dennis,  30  Ch.  D.  454,  C.  A. 


CONFLICTING  CLAIMS. 

By  sect.  20  (substituted  for  sect.  71  of  the  Act  of  1883),  "  Where  each  Rival  claims 
of  several  persons  claims  to  be  proprietor  of  the  same  trade  mark,  or  of  to  identical 
nearly  identical  trade  marks  in  respect  of  the  same  goods  or  description  marks, 
of  goods,  and  to  be  registered  as  such  proprietor,  the  Registrar  may  refuse 
to  register  any  of  them  until  their  rights  have  been  determined  by  the 
Court,  or  have  been  settled  by  agreement  in  a  manner  approved  by  him  or 
(on  appeal)  by  the  Board  of  Trade." 


EESTBICTIONS    ON   REGISTRATION — ^MARK  CALCULATED   TO   DECEIVE. 

By  sect.  19  (substituted  for  sect.  72  of  the  Act  of  1883),  "  Except  by  Identical 
order  of  the  Court  or  in  the  case  of  trade  marks  in  use  before  the  13th  day  of  marks. 
August,  1875,  no  trade  mark  shall  be  registered  in  respect  of  any  goods 
or  description  of  goods  which  is  identical  with  one  belonging  to  a  different 
proprietor  which  is  already  on  the  register  with  respect  to  such  goods  or 
description  of  goods,  or  so  nearly  resembhng  such  a  trade  mark  as  to  be 
calculated  to  deceive." 

As  to  this  section,  see  Sebastian,  378  ;    and  Re  Southall  and  Barclay, 
28  R.  P.  0. 

By  sect.  11  (substituted  for  sect.  73  of  the  Act  of  1883),  "  It  shall  not  Restriction 
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on  registra-      be  lawful  to  register  as  part  of  or  in  combination  with  a  trade  mark  any 
tioni  matter,  the  use  of  which  would,  by  reason  of  its  being  calculated  to  deceive 

or  otherwise,  be  deemed  disentitled  to  protection  in  a  court  of  justice, 
or  would  be  contrary  to  law  or  morality,  or  any  scandalous  design." 

As  to  the  meaning  of  the  expression  "  same  description  of  goods,"  in 
sect.  72,  of  the  Act  of  1883,  and  the  reason  for  substituting  the  word 
"  description  "  for  "  classes  "  (as  in  the  Act  of  1875),  and  that  the  schedules 
to  the  rules  are  not  the  descriptions  to  which  reference  is  to  be  made  for 
the  purpose  of  construing  the  section,  see  Be  Australian  Wine  Importers, 
41  Ch.  D.  278,  C.  A. 

Semble,  wine  and  spirits,  though  different  goods  may  fairly  be  considered 
as  coming  within  the  expression  "  the  same  description  of  goods  "  :  S.  C. 
The  comptroller  has  a  discretion  whether  to  register  a  mark  or  not,  and 
ought  to  refuse  registration  where  it  is  not  clear  that  deception  may  not 
result :  Eno  v.  Dunn,  15  App.  Ca.  252  ;  Be  Price's  Candle  Co.,  27  Ch.  D. 
681  ;  and  see  Be  Australian  Wine  Importers,  41  Ch.  D.  278,  C.  A.  ;  Be 
Faulder  &  Co.,  [1902]  1  Ch.  125 ;  Be  Price's  Patent  Candle  Co.,  [1907]  2 
Ch.  433 ;  Be  Gutta  Percha  Co.,  [1909]  2  Ch.  10 ;  Be  H.  N.  Brock  dh  Co., 
[1910]  1  Ch.  130. 

Whether  the  comptroller  is  justified  in  refusing  to  register  words  in  an 
Oriental  character  as  part  of  a  trade  mark  for  cotton  goods,  quaere :  Be 
Dewhurst,  [1896]  2  Ch.  137,  C.  A. 

Non-completion  of  the  registration  under  an  application  is  not  a  bar  to 
the  making  of  a  second  application  :    Be  Loftns'  Trade  Mark,  [1894]  1 
Ch.  193. 
Similarity.  In  considering  the  question  of  similarity  between  two  marks,  the  mark 

sought  to  be  registered  must  be  compared  with  the  mark  previously  regis- 
tered, but  all  surrounding  circumstances  must  be  considered,  e.g.,  size, 
the  material  on  which  the  mark  is  to  be  impressed,  the  effects  of  wear  and 
tear  :  Be  Lyndon,  32  Ch.  D.  109,  C.  A. ;  and  even,  under  the  Act  of  1875, 
the  similarity  which  might  be  produced  by  colouring :  Be  WortMngton  &  Co., 
14  Ch.  D.  8,  C.  A. ;  Be  Biegel,  57  L.  T.  247. 

A  mark  is  "  calculated  to  deceive  "  by  its  resemblance  to  another  already 
on  the  register  if,  in  the  course  of  its  legitimate  use  in  the  trade,  it  is  calcu- 
lated to  have  that  efiect :  Be  Lyndon,  32  Ch.  D.  109,  C.  A.  ;  Be  WortMngton 
dk  Co.,  14  Ch.  D.  8,  C.  A.  ;  Be  Biegel,  57  L.  T.  247  ;  Be  Bising,  54  L.  J.  Ch. 
975  ;  Be  Farrow,  63  L.  T.  233. 

Accordingly,  the  following  marks  have  been  rejected  on  the  ground  of 
resemblance  : — 

— •  "  Parchment  Bank,''  with  other  words  accompanying  the  design  of  a 
heart  and  inclosed  in  a  rectangle,  there  being  on  the  register  a  mark  con- 
sisting of  the  words  "  Pirie's  Parchment  Bank  "  :  Be  Ooodall,  42  Ch.  D. 
566; 

■ —  a  lion  rampant  holding  a  sheaf,  with  words  and  name  of  firm  in  an  oval, 
there  being  already  on  the  register  a  lion  rampant  holding  a  crown  :  Be 
Murphy  <fe  Co.,  1890,  W.  N.  84 ; 

—  a  mark  identical  with  one  already  registered,  with  the  exception  of  the 
names  of  the  manufacturers  :  Be  Munch,  50  L.  T.  12  ; 

—  a  hunting  scene  with  the  words  "  Huntsman's  Cherry  Brandy,"  there 
being  already  on  the  register  a  different  hunting  scene,  with  the  word 
"  Sportsman  "  for  cherry  brandy  :   Be  Barker,  53  L.  T.  23  : 

—  "  Condi  Sanitas,"  for  a  disinfecting  fluid,  "  Sanitas  "  being  already  on 
the  register :  Sanitas  Co.  v.  Condy,  56  L.  T.  621  ; 

—  a  buffalo's  head,  where  a  bull's  head  was  already  on  the  register  :  Be 
Farrow,  1890,  W.  N.  113  ;   63  L.  T.  233 ; 

—  "  Strathmore,"  for  whiskey,  "  Strathmore  Blend  "  being  already  on 
the  register  :  Blair  v.  Stock,  52  L.  T.  123  ; 

—  "  Kg  ko  ko,"  for  cotton  goods,  "  Coco  "  being  already  in  use,  though 
not  registered  :  Be  Jackson,  60  L.  T.  93. 

But  "  Oomoo  "  was  held  not  calculated  to  deceive  by  reason  of  its 
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similarity  in  sound  to  "  Emu  "  :  iJe  Burgoyne,  61  L.  T.  81  ;  nor  the  words 
"  Smokeless  Powder,"  part  of  the  name  of  a  co.  and  of  their  registered  trade 
mark  for  gunpowder  :  Be  Smokeless  Powder  Co.,  [1892]  1  Ch.  690  ;  and  so 
where  the  only  resemblance  between  two  marks  for  whiskey  consisted  in 
the  use  in  each  of  the  words  "  Unco  guid,"  and  both  applicants  had  dis- 
claimed the  exclusive  use  of  these  words  :   Re  Loftus'  Trade  Mark,  [1894] 

1  Ch.  193. 

The  fact  that  the  holder  of  the  existing  similar  trade  mark  consents  to 
the  application  for  registration  is  important  only  as  evidence  that  the  use 
of  the  words  is  not  calculated  to  deceive,  and  does  not  preclude  the  comp- 
troller from  deciding  otherwise  :  Be  Dewhurst,  [1896]  2  Ch.  137,  C.  A. 

The  Court  ought  not  to  direct  registration  of  a  trade  mark  subject  to  a 
condition  that  it  shall  be  used  only  in  a  particular  country,  such  a  condition 
not  being  contemplated  by  the  Act,  and  being  incapable  of  being  enforced  ; 
Be  Dewhurst,  [1896]  2  (Sa..  137,  C.  A. 

Under  sect.  73  of  the  Act  of  1883,  the  words  "  Dunn's  Fruit  Salt  Baking  Deceptive- 
Powder"  were  held  deceptive,  the  words  "Fruit  Salt  "  having  for  many  ness. 
years  been  used  as  a  trade  mark  for  a  powder  used  in  producing  an  effer- 
vescent drink  :  Be  Dunn,  15  App.  Oa.  252  ;  reversing  S.  C,  41  Ch.  D.  439, 
C.  A.  So,  also,  the  word  "  filtered  "  applied  to  blue  which  did  not  go  through 
any  process  of  filtration  :  Be  Hedge's  Patent,  8  E.  P.  C.  207.  And  where 
a  label  contains  a  device,  with  the  words  "  Trade  Mark  "  so  placed  as  to 
draw  special  attention  to  such  device,  registration  ought  to  be  refused, 
since  the  public  might  be  misled  into  believing  that  the  device  alone  was 
protected  or  claimed  :  Re  Apollinaris  Co.,  [1891]  2  Ch.  186,  C.  A.  ;  and  see 
Be  Colman,  [1891]  2  Ch.  402  ;  Re  Phillies,  [1891]  3  Ch.  139 ;  Hammxmd  &  Co. 
V.  Malcolm,  Brunker  *  Co.,  9  R.  P.  C.  301  ;  Re  Dexter,  [1893]  2  Ch.  262 ; 
Sebastian,  81. 

The  registrar  is  justified  in  refusing  to  register  a  trade  mark  containing 
as  an  essential  part  of  it  words  amounting  to  a  verbal  description  of  a  mark 
already  on  the  register,  though  the  words  are  in  the  Burmese  language  and 
character,  which  are  little  known  out  of  Burma  :    Be  Dewhurst,  [1896] 

2  Ch.  137,  C.  A. 

Mere  length  of  adverse  user  will  not  give  vahdity  to  a  mark  which  was 
originally  fraudulent,  and  is  still  calculated  to  deceive :  Be  Heaton,  27  Ch.  D. 
570. 

Where  a  trader  had  registered  "  Player's  Navy  Cut  "  with  disclaimer  as  Double 
to  "  Navy  Cut,"  he  was  not  permitted  to  register  also  "  Player's  Navy  registration. 
Mixture  "  with  the  hke  disclaimer  :   Re  Player's  Trade  Mark,  [1901]  1  Ch. 
382  ;   and  see  Baker  v.  Bawson,  45  Ch.  D.  519.     But  now  under  sect.  19 
such  registration  would  be  allowed,  see  Sebastian,  378. 

By  sect.  15,  "  If  a  trade  mark  contains  parts  not  separately  regis-  Disclaimers, 
tered  by  the  proprietor  as  trade  marks,  or  if  it  contains  matter  common  to 
the  trade  or  otherwise  of  a  non-distinctive  character,  the  registrar  or  the 
Board  of  Trade  or  the  Court,  in  deciding  whether  such  trade  mark  shall  be 
entered  or  shall  remain  upon  the  register,  may  require,  as  a  condition  of  its 
being  upon  the  register,  that  the  proprietor  shall  disclaim  any  right  to  the 
exclusive  use  of  any  part  or  parts  of  such  trade  marks,  or  of  all  or  any 
portion  of  such  matter,  to  the  exclusive  use  of  which  they  hold  him  not  to 
be  entitled,  or  that  he  shall  make  such  other  disclaimer  as  they  may  con- 
sider needful  for  the  purpose  of  defining  his  rights  under  such  registration  : 
Provided  always  that  no  disclaimer  upon  the  register  shall  affect  any  rights 
of  the  proprietor  of  a  trade  mark  except  such  as  arise  out  of  the  registration 
of  the  trade  mark  in  respect  of  which  the  disclaimer  is  made." 

This  section  comes  from  sects.  64  and  74  of  the  Act  of  1883,  as  amended 
by  sects.  10  and  16  of  the  Act  of  1888. 

Distinctive  means  prima /acie  distinctive,  so  that  any  word  which,  though  Distinctive. 
prima  facie  distinctive,  is  in  reaUty  common  to  the  trade  must  be  disclaimed 
when  registered  as  part  of  a  combination  :  Be  Burland,  42  Ch.  D.  274. 

The  words  "  common  to  the  trade  "  mean  "  open  to  the  trade,"  and  not  Common  to 
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"  in  common  use  in  the  trade  "  :  Re.  Apollinaris  Co.,  [1891]  2  Ch.  186 ;  Be 
Burland,  42  Ch.  D.  274. 

The  word  "  herbalin  "  being  descriptive  and  common  to  the  trade  could 
not  be  registered  alone,  but  could  be  registered  with  a  disclaimer  under 
sect.  4  of  the  Act  of  1883  :  Humphries  &  Go.  v.  Taylor  Drug  Co.,  59  L.  T. 
820 ;  1888,  W.  N.  214.  But  under  the  Act  of  1905  the  Court  has  a  dis- 
cretion as  to  requiring  a  disclaimer  :  Re  A.  Baker  &  Co.,  [1908]  2  Ch.  86. 

The  statutory  direction  as  to  disclaimer  [v.  sup.  p.  2337)  must  be  strictly- 
complied  with  :  Re  Meeus,  [1891]  1  Ch.  41. 

The  disclainer,  under  sect.  10,  sub-sect.  2,  of  the  Act  of  1888,  had  to  be 
made  in  the  apphcation  for  registration,  and  not  afterwards :  Re  Apollinaris 
Co.,  [1891]  2  Ch.l86  ;  Re  Goodall,  42  Ch.  D.  566  ;  Re  Meeus,  [1891]  1  Ch.  41 ; 
Re  Player's  Trade  Mark,  [1901]  1  Ch.  382,  385;  but  now  under  the  Act  of 
1905  the  disclaimer  may  be  subsequently  made  by  order  of  the  Court. 

Words  contained  in  a  distinctive  label  registered  as  a  whole  need  not  be 
disclaimed,  inasmuch  as  they  are  not  additions  :  Re  Player's  Trade  Mark, 
sup. ;  Be  Smokeless  Powder  Co.,  [1892]  1  Ch.  590. 

Under  the  Act  of  1875,  the  Court  could  not  enforce,  as  a  term  of  registra- 
tion, disclaimer  of  words  common  to  the  trade  and  merely  descriptive,  that 
Act  having  no  provision  similar  to  sect.  74  of  the  Act  of  1883  :  Be  Hudson 
("  Carbolic  Acid  Soap  Powder  "),  32  Ch.  D.  311,  C.  A. ;  and  there  could  be 
no  right  to  the  exclusive  use  of  common  words,  however  long  the  user :  lb. 

Words  forming  part  of  the  name  of  a  co.,  proprietors  of  a  registered  label, 
were  held  protected  from  disclaimer,  even  if  they  were  additions  to  the  label : 
Re  Smokeless  Powder  Co.,  [1892]  1  Ch.  590. 

The  names  of  foreign  springs  added  to  trade  marks  for  mineral  waters  are 
not  protected  against  the  requirement  of  a  disclaimer  by  the  exception  in 
favour  of  a  "  place  of  business  "  :  Re  Apollinaris  Co.,  [1891]  2  Ch.  186,  C.  A. 

There  is  no  distinction  in  reference  to  disclaimer  between  old  marks,  for 
registration  of  which  application  had  to  be  made  under  sect.  64',  sub-sect.  2, 
of  the  Act  of  1883,  as  amended  by  the  Act  of  1888,  and  new  marks  :  Be 
Wright,  Crossley  &  Co.'s  Trade  Mark,  [1900]  2  Ch.  218. 

When  the  subject  of  registration  is  a  label,  which  contains  as  an  essential 
part,  not  as  an  "  addition,"  words  prima  facie  distinctive  but  common  to 
the  trade,  sect.  74  of  the  Act  of  1883  did  not  apply,  and  the  right  to  the 
exclusive  use  of  those  words  need  not  be  disclaimed  :  Be  Clement  et  Gie's 
Trade  Mark,  [1900]  1  Ch.  114,  C.  A. ;  and  see  Be  Faulder  &  Co.,  [1902] 
1  Ch.  125. 


EFITECT  Oli-  KEGISTEATION. 

Trade  marks        By  sect.  36,  no  trade  mark  which  is  upon  the  register  at  the  commence- 

registered         ment  of  this  Act  and  which  under  this  Act  is  a  registrable  trade  mark  shall 

under      ,  .     be  removed  from  the  register  on  the  ground  that  it  was  not  registrable  under 

previous  Acts.  ^^^  ^^^^  ^^  force  at  the  date  of  its  registration.     But  nothing  in  this  section 

contained  shall  subject  any  person  to  any  liabiUty  in  respect  of  any  act  or 

thing  done  before  the  commencement  of  this  Act  to  which  he  would  not  have 

been  subject  under  the  Acts  then  in  force. 

For  meaning  of  this  section,  see  Re  Oestetner's  Trade  Mark,  [1908]  1  Ch. 
513,  at  p.  521,  per  Buckley,  L.  J.,  and  Philippart  v.  W.  WUteley,  Ld.,  [1908] 
2  Ch.  275,  and  Sebastian,  387. 

By  sect.  17  of  the  Act  of  1888,  substituted  for  sect.  75  of  the  Act  of  1883, 
"  application  for  registration  of  a  trade  mark  shall  be  deemed  to  be  equiva- 
lent to  pubUc  use  of  the  trade  mark,  and  the  date  of  the  application  shall, 
for  the  purposes  of  this  Act,  be  deemed  to  be,  and  as  from  the  1st  day  of 
January,  1876,  to  have  been,  the  date  of  the  registration." 

The  effect  of  this  enactment  was  to  substitute  registration  for  previous 
user  and  reputation,  but  not  to  make  continued  registration  equivalent  to 
continued  user.  "  PubUc  use  "  means  use  at  the  time  of  application  for 
registration  :  Re  Bait  &  Co.'s  Trade  Mark,  [1898]  2  Ch.  432,  C.  A, 
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Now  by  sect.  3  of  the  Act  of  1905,  a  trade  mark  shall  mean  "  a  mark  used 
or  proposed  to  be  used,"  and  sect.  37  makes  provision  for  removal  from  the 
register  marks  registered  without  any  bona  fide  intention  to  use  the  same 
or  in  fact  no  bona  fide  use  of  the  same. 

By  sects.  40  and  41,  in  all  legal  proceedings  relating  to  a  registered  trade  Registration 
mark  (including  applications  under  sect.  35  of  this  Act)  the  fact  that  a  to  be  •primi, 
person  is  registered  as  proprietor  of  such  trade  mark  shall  be  primi  facie  /""'^  evidence 
evidence  of  the  validity  of  the  original  registration  of  such  trade  mark  and  °*  validity, 
of  all  subsequent  assignments  and  transmissions  of  the  same. 

In  all  legal  proceedings  relating  to  a  registered  trade  mark  (including  Rsgistration 
apphcations  under  sect.  35  of  this  Act)  the  original  registration  of  such  to  ba  conclu- 
trade  mark  shall,  after  the  expiration  of  seven  years  from  the  date  of  such  sive  after 
original  registration  (or  seven  years  from  the  passing  of  this  Act,  whichever  seven  years. 
shall  last  happen)  be  taken  to  be  valid  in  all  respects  unless  such  original 
registration  was  obtained  by  fraud,  or  unless  the  trade  mark  offends  against 
the  provisions  of  sect.  11  of  this  Act : 

Provided  that  nothing  in  this  Act  shall  entitle  the  proprietor  of  a  registered 
trade  mark  to  interfere  with  or  restrain  the  user  by  any  person  of  a  similar 
trade  mark  upon  or  in  connection  with  goods  upon  or  in  connection  with 
which  such  person  has,  by  himself  or  his  predecessors  in  business,  con- 
tinuously used  such  trade  mark  from  a  date  anterior  to  the  user  of  the 
first -mentioned  trade  mark  by  the  proprietor  thereof  or  his  predecessors 
in  business,  or  to  object  (on  such  user  being  proved)  to  such  person  being 
put  upon  the  register  for  such  similar  trade  mark  in  respect  of  such  goods 
under  the  provisions  of  sect.  21  of  this  Act.  As  to  the  effect  of  this  section, 
see  Sebastian,  390  ;  and  as  to  the  old  law,  lb.  619. 

A  motion  for  removal  from  the  register  is  commonly  made  in  answer  to  a 
motion  to  restrain  infringement. 

For  the  provisions  of  sect.  42  as  to  the  right  to  sue  for  infringement,  v. 
sup.  Vol.  I.  p.  620. 

As  to  Sheffield  marks,  and  the  functions  of  the  Cutlers'  Company  in 
reference  thereto,  see  sect.  63  :  Be  Lambert,  37  W.  R.  154 ;  1888,  W.  N. 
172  ;  61  L.  T.  138  ;  Re  Rosing,  54  L.  J.  Ch.  375. 


Section  II. — Rectification  of  Register. 

1 .  Rectification  of  Register  of  Trade  Marks — Trade  Marks  Act,  1905, 

s.  35  (1-4). 

Oeder  that  the  register  of  Trade  Marks  kept  under  the  above- 
mentioned  Act  be  rectified  by  the  removal  of  the  mark  therein 
registered  in  class  6  for  internal  combustion  engines  included  in  that 
class  and  numbered  — ;  And  it  is  ordered  that  notice  of  this  order  be 
given  to  the  Registrar  of  Trade  Marks  by  serving  an  office  copy  of 
this  order  upon  the  said  Registrar  by  leaving  the  same  with  a  clerk 
at  the  office  of  the  said  Registrar. — Re  Houmoller's  Trade  Mark, 
Joyce,  J.,  22  Feb.  1911,  A.  766. 

For  form  of  application,  see  D.  C.  F.  803. 

2.  Register  of  Trade  Marks  Varied. 

Oeder  that  the  register  of  Trade  Marks  kept  under  the  above- 
mentioned  Act  be  rectified  by  limiting  the  claim  in  respect  of  mark 
No.  —  registered  in  class  47  to  goods  other  than  matches ;  And  it 


^^^^  Trade  Marks.  [cHAt.  Lill. 

is  ordered  tliat  notice  &c.  [Form  1,  sup.].— Re  Field's  Trade  Mwrh, 
Eve,  J.,  2  Dec.  1910,  A.  4274. 

3.  A  Common  Ma/rk  publici  juris  Expunged. 

Order  that  the  entry  of  the  above-mentioned  trade  mark  be 
expunged  from  the  Register  of  Trade  Marks  on  the  ground  that  it 
has  been  entered  therein  without  sufficient  cause,  being  a  mark 
calculated  to  deceive,  and  being  at  the  time  of  registration,  and 
continuing  to  be,  a  common  mark  publici  juris. — Costs. — And  it  is 
ordered  that  notice  &c.  [Form  1,  sup.].— Re  Lloyd's  Trade  Mark, 
Chitty,  J.,  11  Aug.  1884,  B.  1224 ;  S.  C,  27  Ch.  D.  646. 

4.  Note  added  to  Register  of  Trade  Mark  disclaiming  exclusive  use 

of  a  "  Fancy  Word." 

Order  that  the  entry  of  trade  mark  No.  —  in  the  Eegister  of 
Trade  Marks  be  varied  by  adding  a  note  that  the  registered  pro- 
prietor of  the  said  trade  mark  is  not  entitled  to  the  exclusive  use  of 
the  word  "  Herbalin." — And  it  is  ordered  that  notice  &c.  [Form  1, 
sup.]. — Humphries  v.  The  Taylor  Drug  Co.,  Kekewich,  J.,  5  Nov. 
1888,  A.  1637  ;  S.  C,  59  L.  T.  820. 

5.  Note  added  to  Register  of  Trade  Marks  showing  Agreement  as  to 

Use  of  a  Word. 

Order  that  the  Register  of  Trade  Marks  be  rectified,  as  regards 
the  trade  mark  No.  — ,  by  adding  thereto  a  note  that  the  said  H. 
has  agreed  not  to  use  the  words  "  Cruiskeen  Lawn,"  part  of  the 
said  mark,  save  and  except  in  the  counties  and  districts  following, 
that  is  to  say  {names  of  counties  and  districts),  and  be  rectified,  as 
regards  trade  mark  No.  • — ,  by  adding  thereto  a  note  that  the  said 
M.  &  Co.  have  agreed  not  to  use  the  words  "  Cruiskeen  Lawn,"  part 
of  the  last-mentioned  mark,  in  any  of  the  counties  or  districts  follow- 
ing, that  is  to  say  {names  of  counties  and  districts). — Respondent 
to  pay  costs  of  applicant  and  of  comptroller  ;  And  it  is  ordered  that 
notice  &c.  [Form  1,  sup.].— Re  Mitchell  &  Co.,  Chitty,  J.,  20  Feb. 
1885,  B.  364 ;  S.  C,  28  Ch.  D.  666. 

NOTES. 
ENTRIES,   &C.,  IN   EEGISTER. 

Notico  of  By  sect.  6  of  the  Act  of  1905  (substituted  for  sect.  85  of  the  Act  of  1883), 

trusts.  "  there  shall  not  be  entered  in  the  register  any  notice  of  any  trust  expressed, 

implied,  or  constructive,  nor  shall  any  such  notice  be  receivable  by  the 

registrar." 

This  section  only  excludes  notices  of  trusts,  not  assurances  operating  in 

equity,  such  as  an  equitable  assignment  by  a  registered  proprietor :    Be 

Casey,  Stewar  (v.  C,  [1892]  1  Ch.  104,  C.  A. ;  and  see  HasleU  v.  Hutchinson, 

8  B,  P.  C.  457. 
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By  sect.  11,  it  shall  not  be  lawful  to  register  as  a  trade  mark,  or  part  of  a  Scandalous 
trade  mark,  any  matter  the  use  of  which  would  be  contrary  to  law  or  matter, 
morahty,  or  any  scandalous  design. 

By  sects.  33  and  38,  when  a  person  becomes  entitled  by  assignment,  Transmission 
transmission,  or  other  operation  of  law,  to  a  trade  mark,  the  registrar  is,  on  of  interest, 
request  and  on  proof  of  title,  to  cause  the  name  of  such  person  to  be  entered 
as  proprietor.  The  registered  proprietor  is,  subject  to  any  rights  appearing 
from  the  register  to  be  vested  in  any  other  person,  to  have  power  absolutely 
to  assign  the  same  and  to  give  effectual  receipts.  Provided  that  any 
equities  in  respect  of  a  trade  mark  "  may  be  enforced  in  like  manner  as  in 
respect  of  any  other  personal  property." 

Where  a  limited  company  being  the  registered  owner  of  a  trade  mark  Change  of 
changes  its  name,  it  is  the  duty  of  the  registrar  on  request  to  substitute  name  of  co. 
the  new  name  for  the  old  name  on  the  register  :  Exp.  New  Ormonde,  Cycle  Co. 
LA.,  [1896]  2  Ch.  520. 

It  is  desirable  that  in  all  cases  where  an  order  affects  proprietorship  Notice  of 
notice  should  be  required  to  be  served  upon  the  registrar.     Service  on  registrar, 
behalf  of  the  registrar  is  usually  accepted  by  a  responsible  official,  but, 
by  special  request,  may  be  personal. 

Sect.  7  provides  for  the  inspection  of  the  registers  by  the  pubho,  and  the  Certified 
giving  of  certified  and  sealed  copies  of  entries  on  payment  of  the  prescribed  copies, 
fee. 

By  sect.  50,  "  printed  or  written  copies  or  extracts,  of  or  from  the 
register,  purporting  to  be  certified  by  the  registrar  and  sealed  with  the  seal 
of  the  Patent  Office,  shall  be  admitted  in  evidence  in  all  Courts  in  his 
Majesty's  dominions,  and  in  all  proceedings,  without  further  proof  or  pro- 
duction of  the  originals." 

RBCTmOATION   OF  REGISTER. 

Sect.  32  enables  the  registrar  on  request  of  the  registered  proprietor  to  Rectification 
correct  and  rectify  the  register  in  certain  specified  cases.  of  register. 

By  sect.  35,  "  Subject  to  the  provisions  of  this  Act — 

"(1)  The  Court  may,  on  the  apphcation  in  the  prescribed  maimer  of  any 
person  aggrieved  by  the  non-insertion  in  or  omission  from  the  register  of 
any  entry,  or  by  any  entry  made  in  the  register  without  sufficient  cause,  or 
by  any  entry  wrongly  remaining  on  the  register,  or  by  any  error  or  defect 
in  any  entry  in  the  register,  make  such  order  for  making,  expunging,  or 
varying  such  entry,  as  it  may  think  fit : 

"  (2)  The  Court  may  in  any  proceeding  under  this  section  decide  any 
question  that  it  may  be  necessary  or  expedient  to  decide  in  connection 
with  the  rectification  of  the  register  : 

"  (3)  In  case  of  fraud  in  the  registration  or  transmission  of  a  registered 
trade  mark,  the  registrar  may  himself  apply  to  the  Court  under  the  pro- 
visions of  this  section : 

"  (4)  Any  order  of  the  Court  rectifying  the  register  shall  direct  that 
notice  of  the  rectification  shall  be  served  upon  the  registrar  in  the  pre- 
scribed maimer  who  shall  upon  receipt  of  such  notice  rectify  the  register 
accordingly." 

By  sect.  37,  "  A  registered  trade  mark  may,  on  the  application  to  the  Non-user  of 
Court  of  any  person  aggrieved,  be  taken  off  the  register  in  respect  of  any  trade  mark, 
of  the  goods  for  which  it  is  registered,  on  the  ground  that  it  was  registei-ed 
by  the  proprietor  or  a  predecessor  in  title  without  any  hona  fide  intention 
to  sue  the  same  in  connection  with  such  goods,  and  there  has  in  fact  been 
no  bond  fide  user  of  the  same  in  connection  therewith,  or  on  the  ground  that 
there  has  been  no  bond  fide  user  of  such  trade  mark  in  connection  with  such 
goods  during  the  five  years  immediately  preceding  the  application,  unless 
in  either  case  such  non-user  is  shown  to  be  due  to  special  circum- 
stances in  the  trade,  and  not  to  any  intention  not  to  use  or  to  abandon  any 
such  trade  mark  in  respect  of  such  goods." 
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The  general  mode  of  application  in  the  Ch.  J),  is  by  motion :  Dan.  1185. 
Application         The  statutory  requirement  that  the  applicant  should  be  a  person  aggrieved 
by  "  person      jg  designed  to  prevent  the  interference  of  common  informers  :  Be  ApoUinaris 
aggrieved."      Qg^^  j-iggi"]  2  Qh.  186,  0.  A. 

Under  these  sections  the  expression  "  person  aggrieved  "  has  been  held  to 
include : — 

—  a  licensee  who  had  been  the  sole  manufacturer  of  a  patented  article, 
the  name  of  which  the  patentee  had  registered  a  year  before  the  expiration 
of  the  patent :  Be  Bal/ph's  Trade  Mark,  B.  v.  Taylc/r,  25  Ch.  D.  194 ; 

—  a  person  not  carrying  on  business  in  England :  Be  Biviere,  26  Ch.  D.  48, 
C.A.  ; 

■ —  any  dealer  who  has  used  in  his  trade,  in  connection  with  an  article  in 
which  he  deals,  a  word  which  was  not  used  by  any  other  person  as  a  trade 
mark  before  the  Act  of  1875  :  Base  v.  Evans,  48  L.  J.  Ch.  618  ; 

—  any  person  engaged  in  the  same  trade  as  the  person  who  has  registered, 
and  desirous  of  dealing  in  goods  covered  by  the  wrongful  registration  :  Be 
ApoUinaris  Co.,  [1891]  2  Ch.  186,  C.  A. ; 

—  any  person  whose  legal  rights  might  be  so  limited  by  the  existence  of 
the  entry  upon  the  register  that  he  could  not  lawfully  do  that  which  he 
could  otherwise  have  lawfully  done  :  Powell  v.  Birmingham  Vinegar  Brewery 
Co.,  [1894]  A.  C.  8,  H.  L.  ;  [1893]  2  Ch.  388,  C.  A.  ;  Be  ApoUinaris  Co.,  sup.  ; 
and  see  Be  Talbot's  Trade  Mark,  1894,  W.  N.  12  ;  68  L.  J.  Ch.  264  ; 

—  a  person  who  has  as  his  registered  trade  mark  a  word  similar  to  that 
complained  of  :  Be  Vignier,  61  L.  T.  495  ("  Monopole  "  and  "  Monobrut  ") ; 

■ —  a  party  to  proceedings  in  which  the  registration  is  being  used  against 
him  :  Be  GianacU,  58  L.  J.  Ch.  782  ;  Be  ApoUinaris  Co.,  sup.  ;  Baker  v. 
Bawson,  45  Ch.  D.  519. 

It  is  convenient  that  the  apphcant  should  state  in  writing  to  the  Court  the 
grounds  on  which  he  seeks  to  have  a  mark  removed  :  Be  Wills'  Trade  Mark, 
(1892)  3  Ch.  201. 

The  question  whether  or  not  a  person  is  "  aggrieved  "  is  one  of  fact  to  be 
decided  according  to  the  particular  circumstances  :  Be  Beviere,  26  Ch.  D.  48, 
C.A. 

The  date  to  be  considered  is  not  that  of  registration  of  the  mark,  but  of  the 

hearing  of  the  apphcation  to  expunge  :  Be  ApoUinaris  Co.,  1890,  W.  N.  166. 

For  list  of  cases  in  which  marks  have  been  removed  from  the  register  and 

of  classification  of  the  grounds  of  removal,  see  Sebastian,  389. 

Rectification,       Under  the  Act  of  1883,  registration  and  the  lapse  of  five  yearswas  no 

when  and  how  bar  to  an  apphcation  for  the  removal  of  a  mark  improperly  registered : 

directed.  Baker  v.  Bawson,  45  Ch.  D.  519  ;  Be  Harrison,  Macgregor  &  Co.,  42  Ch.  D. 

691  ;   Be  Lloyd  &  Sons,  L.  v.  Bottomley,  27  Ch.  D.  646 ;   Be  Wood,  W.  v. 

Lambert,  32  Ch.  D.  247  ;   Edwards  v.  Dennis,  30  Ch.  D.  454,  C.  A. ;   but 

now  by  sect.  41  of  the  Act  of  1905  {sup.  p.  2339)  registration  is  conclusive 

after  seven  years. 

Where  trade  marks  belonging  to  A.  were  registered  by  mistake  in  the 
name  of  B.,  the  Court  ordered  B.'s  name  to  be  expunged,  but  refused  to 
rectify  the  register  by  inserting  A.'s  name :  Exp.  Kingsford,  61  L.  T. 
426. 

And  a  mark  containing  the  words  "  sole  makers  "  (which  designation  was 
false)  was  expunged :  Be  Hayward  <Ss  Co.,  54  L.  J.  Ch.  1003 ;  53  L.  T. 
487. 

And  see,  for  cases  in  which  words  have  been  expunged  from  the  register  as 
being  not  special  and  distinctive.  Be  Harrison,  Macgregor  &  Co.,  42  Ch.  D. 
691  (word  used  merely  to  specify  particular  pattern  or  design) ;  Be  Joule, 
Thompson  v.  Montgomery,  [1891]  A.  C.  217  ;  41  Ch.  D.  35,  C.  A.  ("  Stone  " 
ale) ;  Be  Hyde  &  Co.,  7  Ch.  D.  724  ;  54  L.  J.  Ch.  395  ;  38  L.  T.  777  (word 
common  to  the  trade  at  date  of  registration,  though  the  proprietor  was  the 
first  to  adopt  it). 

A  mark  will  not  be  allowed  to  remain  on  the  register  merely  because,  by 
reason  of  intervening  events,  it  pould  immediately  be  re-registered  on  a  new 
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application,  as  in  sucli  case  an  opportunity  ought  to  be  given  to  the  public, 
by  means  of  the  usual  advertisements,  to  come  in  and  oppose  :  Ee  Apollinaris 
Co.,  [1891]  2  Ch.  186,  C.  A. 

The  onus  prdbandi  is  on  the  applicants  who  allege  that  at  the  time  of 
registration  the  words  forming  the  trade  mark  had  become  the  ordinary 
name  of  the  goods  :  Edgington  v.  E.,  61  L.  T.  623  ("  Frigi  Domo  "). 

The  High  Court  of  Justice  in  England  has  jurisdiction  to  rectify  the 
register,  notwithstanding  that  the  proprietor  of  the  trade  mark  is  domiciled 
in  Scotland  or  Ireland :  lie  King  ds  Co.'s  Trade  Mark,  [1892]  2  Ch.  463, 
C.  A. ;  whether  the  Scotch  and  Irish  Courts  have  concurrent  jurisdiction, 
quwre  :  lb. 

Where  a  trade  mark  registered  in  the  name  of  a  sole  consignee  for  the 
protection  of  his  consignors  was  assigned  by  the  trustee  under  the  con- 
signee's hquidation  to  third  persons,  the  register  was  rectified  by  inserting 
the  names  of  the  consignors  as  proprietors :  Be  Australian  Wine  Co.,  61 
L.  T.  427. 

Where  a  member  of  a  firm  erroneously  applies  for  and  obtains  registration 
in  his  own  name,  rectification  will  not  be  ordered,  but  he  must  assign  to  the 
firm,  and  obtain  registration  of  the  assignment :  Re  Oreenless,  9  Rep.  Pat. 
Cas.  93  ;  Farina's  Case,  29  W.  B.  390  ;  44  L.  T.  99  ;  seeus,  where  the  original 
apphcation  was  in  the  name  of  the  firm  also  :  Be  Bust  <Ss  Co.,  29  W.  B.  393  ; 
44  L.  T.  98. 

And  where  the  evidence  showed  a  clear  intention  to  deceive,  the  register 
was  rectified  by  adding  the  words  "  other  than  condensed  milk,  &c.,"  to  the 
registration  of  the  Deft's  mark,  so  as  to  prevent  him  from  using  his  mark  to 
the  prejudice  of  the  Pits  :  Anglo-Swiss  Condensed  Milk  Co.  v.  Metcalf,  31 
Ch.  D.  454. 

The  Court,  in  its  discretion,  instead  of  directing  a  mark  to  be  expunged, 
ordered  that  the  register  should  be  rectified  by  inserting  an  entry  stating 
that  the  five  years  mentioned  in  sect.  76  of  the  Act  of  1883  was  to  begin  to 
run  from  the  date  of  such  entry :  Be  Hayward  (So  Co.,  54  L.  J.  Ch.  1003. 

Where  the  registered  mark  has  in  fact  only  been  used  as  a  design,  it  ought 
to  be  expunged :  Harrison  v.  Woodrojfe,  8  B.  P.  C.  26  (where,  however,  a 
special  order  was  made  by  consent). 

Where  there  had  been  no  real  user  of  the  mark  before  or  since  registration, 
and  it  had  been  registered  in  a  particular  class  mthout  any  bond  fide  inten- 
tion to  use  it  in  that  class,  the  Court,  on  the  application  of  another  trader  to 
register  a  nearly  identical  mark  in  respect  of  that  particular  class,  rectified 
the  register  by  expunging  the  existing  mark  as  an  entry  made  without 
sufficient  cause,  and  directed  the  comptroller  to  proceed  with  the  registra- 
tion of  the  appUcant's  mark  :  Be  Bait  &  Co.'s  Trade  Mark,  [1898]  2  Ch.  432, 
C.  A. ;  affirmed,  [1899]  A.  C.  428,  H.  L. 

A  mark  wiU  not  be  removed  merely  because  the  registration  of  it  might 
have  been  successfully  opposed  by  other  traders  who  were  then  using  it,  but 
have  subsequently  abandoned  the  use :  Paine  v.  Daniells,  [1893]  2  Ch.  567, 
C.  A. ;  q.  V.  as  to  the  principles  on  which  the  discretion  of  the  Court  will  be 
exercised. 

As  to  service  of  notice  of  motion  to  rectify  the  register,  see  sect.  47  of  Proceedings : 
the  Act  of  1905  (entitling  the  registrar  to  appear  and  be  heard) :  Be  Com-  notice  of 
pagnie  Ginerale  d'Eaux  Minerales  et  de  Bains  de  Mer,  [1891]  3  Ch.  451  ;  Be  motion. 
King  &  Co.'s  Trade  Mark,  [1892]  2  Ch.  463,  C.  A.  ;  and  see  0.  n,  r.  8a  of 
B.  S.  C. 

Where  the  proceedings  have  been  commenced  by  notice  of  motion,  the  Amendment, 
notice  may  be  amended  in  detail,  e.g.,  by  striking  out  the  name  of  a  re- 
spondent, or  changing  the  date  of  the  hearing,  without  re-marking  the  same 
with  the  name  of  the  Judge  in  rotation  under  0.  v.  9  (c),  or  giving  leave  to 
use  at  the  hearing  affidavits  filed  prior  to  the  amendment :  Be  King  d-  Co.'s 
Trade  Mark,  sup. 

As  to  the  discovery  to  be  given  in  proceedings  to  remove  trade  marks  Discovery, 
from  the  register,  see  Be  Wills'  Trade  Marks,  [1892]  3  Ch.  201,  C.  A. 
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For  a  classification  of  the  ways  in  which  entries  on  the  register  have  been 
varied,  see  Sebastian,  638  et  seq. 

By  sect.  32  the  registrar,  on  request  by  the  registered  proprietor,  has 
power  to  correct  clerical  errors,  enter  change  of  address,  cancel  entries, 
permit  amendments  by  striking  out  particular  goods  or  classes  of  goods, 
and  enter  a  disclaimer  or  memorandum  relating  to  a  trade  mark. 

By  sect.  34  (substituted  for  sect.  92  of  the  Act  of  1883),  "  The  registered 
proprietor  of  any  trade  mark  may  apply  in  the  prescribed  manner  to  the 
registrar  for  leave  to  add  to  or  alter  such  trade  mark  in  any  manner  not 
substantially  affecting  the  identity  of  the  same,  and  the  registrar  may  refuse 
such  leave  or  may  grant  the  same  on  such  terms  as  he  may  think  fit,  but  any 
such  refusal  or  conditional  permission  shall  be  subject  to  appeal  to  the  Board 
of  Trade.  If  leave  be  granted,  the  trade  mark  as  altered  shall  be  advertised 
in  the  prescribed  manner." 

For  cases  in  which  orders  have  been  made  under  the  corresponding 
sect.  92  of  the  Act  of  1883,  see  Be  Ermen  and  Roby,  56  L.  J.  Ch.  177  ;  56 
L.  T.  230  ;  "  Ermen  and  Roby,  Manchester,"  altered  by  changing  English 
initialE.  into  Russian  E.,  and  inserting  "  of  "  in  Russian  before  Manchester) : 
Be  Burke,  1891,  W.  N.  2  (firm  having  been  turned  into  a  limited  co.,  word 
"  limited  "  added) :  Be  Burham  Brick  Co.,  9  R.  P.  0.  422  (name  of  works 
held  not  an  essential  part  of  mark) ;  Be  Colman,  [1891]  2  Gh.  402  (words 
"  trade  mark  "  in  proximity  to  a  bull's  head  struck  out,  applicants,  in 
terms  of  sect.  10  of  Act  of  1888,  undertaking  to  endorse  on  their  application, 
and  enter  on  the  register,  a  statement  of  the  essential  particulars  and  a 
disclaimer  of  the  exclusive  right  to  any  added  matter). 

There  is  power  under  the  section  to  alter  an  old  mark,  but  in  general  such 
a  mark  ought  to  be  registered,  and  remain  registered  in  aU  substantial 
respects,  just  as  it  was  used  before  1875 :  Be  Phillips,  [1891]  2  Ch.  402 
(where  Chitty,  J.,  refused  to  order  the  words  "  trade  mark,"  appearing  to 
refer  to  a  particular  device  on  a  label,  forming  an  old  mark,  to  be  struck  out, 
on  the  further  grounds  that  to  strike  out  the  words  would  be  a  material 
alteration,  and  that  for  the  pubHc  protection  they  ought  to  be  retained) ; 
Be  Henry  Clay  and  Bock  tfc  Co. ,  [1892]  3  Ch.  549  (where  the  Court  declined  to 
substitute  the  names  of  transferees  of  the  business  for  that  of  the  transferor) ; 
iJe^tZams,  66  L.T.61Q  (where  the  word  "  patent  "was  held  to  be  a  substan- 
tial part  of  the  mark  as  being  important  for  advertising  and  trade  purposes). 

And  see  further  as  to  the  section,  Sebastian,  385. 

By  sects.  52  and  58,  the  president,  or  secretary,  or  an  assistant-secretary 
of  the  Board  of  Trade,  may  act  on  behalf  of  the  Board.  AU  documents, 
purporting  to  be  orders  made  by  the  Board  of  Trade,  and  to  be  sealed  with 
the  seal  of  the  Board,  or  to  be  signed  by  a  secretary  or  assistant-secretary, 
or  by  any  person  authorized  by  the  president,  are  tobe  received  in  evidence, 
and  deemed  to  be  such  orders  without  further  proof,  unless  the  contrary  is 
shown  ;  and  a  certificate,  signed  by  the  president,  that  any  order  made  or 
act  done  is  the  order  or  act  of  the  Board,  is  to  be  conclusive  evidence  of  the 
fact  so  certified. 

By  sect.  91  of  the  Patents  and  Designs  Act,  1907  (7  Edw.  7,  c.  29), 
which  is  substituted  for  sects.  103  and  104  of  the  Act  of  1883,  as  amended 
by  the  Act  of  1885,  and  for  sect.  65  of  the  Act  of  1905,  provision  is  made, 
in  case  of  international  and  colonial  arrangements  being  made  by  his 
Majesty,  whereby  a  person  who  has  appHed  for  protection  for  any  inven- 
tion or  trade  mark  may,  on  appUcation  made  within  twelve  months  in  the 
case  of  a  patent,  and  four  months  in  the  case  of  a  trade  mark,  obtain  a 
patent  or  registration  in  this  country. 

On  the  construction  of  sect.  103  of  the  Act  of  1883,  seeiJe  OalifomianFig 
Syrup  Co.,  40  Ch.  D.  620  ;  and  that  the  section  does  not  authorize  registra- 
tion of  a  mark  which  is  not  a  trade  mark  within  the  definition  in  sect.  64 
of  the  Act  of  1883,  although  registered  as  a  trade  mark  abroad,  see  Be  Carters 
Medicine  Co.,  [1892]  3  Ch.  473  ;  Sebastian,  567. 

For  list  of  orders  in  council,  see  Sebastian,  573. 
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CHAPTER  LIV. 

LANDS  CLAUSES  CONSOLIDATION  ACTS,  1845,  1860,  AND  1869. 


PRELIMINARY. 

Titles  of  Petitions  and  Originating  Summonses  under  Lands 
Clauses  Consolidation  Acts. 

In  all  cases  where  a  petition  is  presented  or  an  originating  summons 
is  issued  under  the  authority  of  the  Lands  Clauses  Consolidation 
Acts,  the  petition  or  summons  must  be  entitled  in  a  substantial 
matter  and  also  in  the  matter  of  the  particular  Act  as  well  as  the 
Lands  Clauses  Consolidation  Acts,  as  in  the  following  examples  : — 

Example  1. 

1912,  W.,  No. 
In  the  matter  of  the  estate  of  George  WooUey,  deceased. 
Ex  parte  the  South  Devon  Railway. 
In  the  matter  of  the  South  Devon  Eailway  Act,  1844. 
The  vendors,  John  Smith  and  Robert  Stiles,  trustees  of  the 
estate  of  George  WooUey,  deceased,  without  power  of  sale. 

In  the  matter  of  the  Lands  Clauses  Consolidation  Acts,  1845, 
1860,  and  1869. 

Example  2. 

1912,  T.,  No. 
In  the  matter  of  the  estate  of  WUliam  Thomas,  an  infant. 
Ex  parte  the  Metropolitan  Board  of  Works. 
In  the  matter  of  the  Metropolitan  Street  Improvement  Act, 

1883. 
The  vendor,  William  Thomas  an  infant. 

In  the  matter  of  the  Lands  Clauses  Consolidation  Acts,  1815, 
1860,  and  1869. 

Example  3. 

1912,  L,  No. 

In  the  matter  of  the  trusts  of  the  settlement  made  on  the 
marriage  of  John  Jarvis  and  Sarah,  his  wife. 

Ex  parte  the  Metropolitan  Board  of  Works. 

In  the  matter  of  the  Metropolitan  Street  Improvement  Act, 
1883. 
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The  vendors  John  Smith  and  Robert  Jones,  trustees  of  settlement 
of  John  Jarvis  and  Sarah  his  wife,  without  power  of  sale. 

In  the  matter  of  the  Lands  Clauses  Consolidation  Acts,  1845, 

1860,  and  1869. 

If  the  land  belongs  to  a  rector,  vicar,  or  other  corporate  body,  the 

application  must  be  entitled,  ex  'parte  the  rector,  vicar,  or  corporate 

body  as  the  case  may  be,  and  in  the  matter  of  the  Act  or  Acts,  as 

under : — 

Example  4. 

1912,  W.,  No. 
Ex  parte  the  rector  of  Woolwich  in  the  county  of  Kent. 
Ex  parte  the  South  Eastern  Railway  Company. 
In  the  matter  of  the  South 'Eastern  Railway  Act  (Additional 
Powers),  1882. 

The  vendor,  rector  of  Woolwich,  without  power  of  sale. 
In  the  matter  of  the  Lands  Clauses  Consolidation  Acts,  1845, 
1860,  and  1869. 


Section  I. — ^Proceedings  before  Entry. 

1.  Damage  committed  under  Statutory  Powers — Compensation. 

Declake  that  the  Defts  are  not  entitled  to  lay  or  deposit  upon 
the  Pit's  land,  in  the  pleadings  mentioned,  or  any  part  thereof,  any 
earth,  gravel,  sand,  roots,  rubbish  or  other  things  without  giving 
to  the  Pit  due  satisfaction  for  all  damage  that  shall  be  thereby  done. 
Inquiry  what  damages  have  been  sustained  by  the  Pit,  or  what 
satisfaction  should  be  made  to  the  Pit  by  reason  of  the  Defts  entering 
on  the  Pit's  land  and  depositing,  on  and  after  the  —  day  of  — , 
any  earth,  gravel,  sand,  roots,  rubbish,  or  other  things. — And  the 
Pit  is  to  be  at  liberty  to  apply  at  Chambers,  on  the  result  of  such 
inquiry,  for  payment  of  what  shall  be  certified  to  be  due,  and  as  to 
the  costs  of  the  inquiry  ;  Defts  to  pay  costs  of  action  up  to  judgment. 
—Bentley  v.  M.  S.  <&  L.  Ry.  Co.,  Romer,  J.,  15  June,  1891,  A.  1745; 
S.  C,  [1891]  3  Ch.  222. 

For  forms  of  orders  as  to  arbitrations  under  the  Arbitration  Act,  1889,  see 
Vol.  I.  pp.  384  et  seq. 

2.  Declaration  that  Ry.  Co.  not  entitled  to  appropriate  and  use  Sub- 
soil without  complying  with  Lands  Clauses  Act  as  to  Compensa- 
tion. 

Declare  that  the  Defts  are  not  entitled  to  appropriate  or  use  the 
subsoil  under  the  Pit's  premises  in  the  writ  mentioned,  or  any  part 
thereof,  unless  and  until  the  Defts  have  complied  with  the  provisions 
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of  tlie  Lands  Clauses  Consolidation  Act,  1845,  witli  reference  to  tlie 
compulsory  purchase  of  land. — Defts  to  pay  Pit's  costs  of  action  to 
be  taxed. — See  Farmer  v.  Waterloo  and  City  Ry.  Co.,  Kekewich,  J., 
1  Feb.  1895,  A.  463  ;  [1895]  1  Ch.  527. 

NOTES. 
ABBITKATION  TINDEB  THE   L.    C.    C.   ACTS. 

By  the  L.  C.  C.  Act,  1845  (8  V.  c.  18),  upon  a  notice  to  treat  being  given 
by  the  promoters  of  a  pubho  undertaking  to  the  persons  interested  in  any 
lands  intended  to  be  taken  (sect.  18),  the  value  of  the  land,  or  the  amount 
of  compensation  for  damage  sustamed  by  the  execution  of  the  works  con- 
nected with  the  undertaking  is,  in  the  absence  of  any  agreement  between 
the  parties,  to  be  ascertained  by  two  justices,  if  the  amount  claimed  is  less 
than  £50  :  sects.  22,  24 ;  or  if  it  exceed  £50,  by  arbitration  or  by  the  verdict 
of  a  jury :   sect.  23. 

By  sect.  68  any  person  entitled  to  compensation  in  respect  of  any  lands 
taken  or  injuriously  affected,  for  which  the  promoters  have  not  made  satis- 
faction, is  entitled  to  have  the  amount,  if  more  than  £50,  settled  by  arbitra- 
tion, or  by  a,  jury  under  the  provisions  of  the  Act :  see  Exp.  Harper,  23 
W.  B.  67. 

The  period  within  which  an  action  must  be  brought  to  enforce  an 
award  under  this  section  is  six  years  from  the  date  of  the  award  :  Turner 
V.  Midland  Ry.  Co.,  [1911]  1  K.  B,  832. 

By  the  Arbitration  Act,  1889  (52  &  53  V.  c.  49),  s.  24,  that  Act  is  to  apply 
"  to  every  arbitration  under  any  Act  passed  before  or  after  the  commence- 
ment of  this  Act  as  if  the  arbitration  were  pursuant  to  a  submission,  except 
in  so  far  as  this  Act  is  inconsistent  with  the  Act  regulating  the  arbitration 
or  with  any  rules  or  procedure  authorized  or  recognized  by  that  Act  "  ^  Be 
Knight  and  Tabernacle  Bldg.  Soc,  [1891]  2  Q.  B.  63  ;  [1892]  A.  C.  298. 

As  to  the  provisions  of  the  Act  generally,  v.  sup.  Vol.  I.  Chap.  XXVI., 
"  Abbitbations." 

bight  to  compensation. 

The  right  to  compensation  extends  to  the  probable  deterioration  of  the  Xo  what  it 
residue  of  a  property  by  the  user  of  a  part  taken :  D.  Buccleugh  v.  Metrop.  extends. 
Bd.  of  Wks.,  L.  R.  5  H.  L.  418  ;  even  though  no  actual  nuisance  might  be 
caused  by  the  user  :  Cowper  Essex  v.  Acton  District  L.  B.,  14  App.  Ca.  153  ; 
approving  Be  Stockport,  <i:c.  By.  Co.,  33  L.  J.  Q.  B.  251 ;   and  cf.  Bex  v. 
Mountford,  [1906]  2  K.  B.  814. 

—  to  temporary  obstruction  of  a  way  of  great  convenience  during  the 
execution  of  the  works :  Ford  v.  Met.  and  Dist.  By.  Co.,  17  Q.  B.  D.  12, 
G.  A; 

• —  injury  to  a  lessee  of  mines  by  depriving  him  of  his  right  to  sink  a  pit 
on  the  lands  taken  by  the  oo. :  Be  Masters  and  O.  W.  By.  Co.,  [1900]  2  Q.  B. 
677; 

—  to  injury  to  the  right  to  the  access  of  light  over  land  taken  by  the  co.  : 
Wigram  v.  Fryer,  36  Ch.  D.  87  ; 

—  and  where  ancient  windows  are  obstructed  may  extend  also  to  portions 
of  the  windows  which  are  not  ancient,  the  injured  party  being  entitled  to 
have  things  preserved  in  statu  quo  :  Be  London,  Tilbury  and  Southend  By. 
Co.,  24  Q.  B.  D.  40  ; 

—  and  to  damages  for  breach  of  a  restrictive  covenant :  Long  Eaton 
Co.  V.  Midland  By.,  [1902]  2  K.  B.  574  ; 

—  and  to  loss  of  custom  to  a  hotel  caused  by  stopping  up  a  street :  Wad- 
ham  V.  N.  E.  By.  Co.,  14  Q.  B.  D.  747  ; 

—  to  loss  by  reason  of  the  special  adaptabihty  of  the  land  for  an  intended 
purpose,  e.g.,  as  a  site  for  a  school  or  for  a  reservoir :  Bailey  v.  Isle  ofThanet 
Bys.,  [1900]  1  Q.  B.  722 ;  Brown  &  Allan  on  Compensation,  659  (citing 
Ossalinsky  v,  Manchester  Corp.) ; 
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Material 
detriment. 


Copyholds. 


Minerals. 


Restrictive 
covenant. 

Other  parti- 
cular oases. 


—  under  the  Scotch  Act,  which  is  similar  in  terms,  to  interference  with  the 
rights  of  feuars  in  roads  and  streets  to  be  laid  out  under  a  feuing  scheme : 
Fleming  v.  Newport  By.  Co.,  8  App.  Ca.  266  ;  and  to  interference  with  the 
right  of  access  to  private  property  by  alteration  of  a  pubho  highway: 
Caledonian  By.  Co.  v.  Walker,  7  App.  Ca.  269 ;  and  see  Furness  By.  Co.  v. 
Cumberland  Bldg.  Soc,  52  L.  T.  144 ; 

—  but  the  right  does  not  extend  to  annoyance  by  user  of  completed  works 
where  land  has  not  been  actually  taken :  Hammersmith  By.  Co.  v.  Brand, 
L.  R.  4  H.  L.  171  ;  City  of  Glasgow  By.  Co.  v.  Hunter,  L.  B.  2  H.  L.  Sc.  78  ; 
nor  Unless  there  is  actionable  damage  :  Bhodes  v.  Airedale,  d;c.  Commrs.,  1 
C.  P.  D.  402 ;   Caledonian  By.  Co.  v.  Ogilvy,  2  Macq.  237  (and  as  to  such 

damage  by  diverting  streams,  see  Stone  y.  Corp.  of  Yeovil,  2  C.  P.  D.  99  ; 
Bush  V.  Trowbridge,  &c.  Co.,  10  Ch.  459  ;  Ferrand  v.  Corp.  of  Bradford,  21 
Beav.  412  ;  and  Vol.  I.,  sup.  pp.  698,  699) ; 

— ■  nor  for  injury  caused  by  normal  and  ordinary  use  of  authorized  works : 
Canadian  and  Pacific  By.  v.  Boy,  [1902]  A.  C.  220. 

—  nor  to  injury  which  was  merely  prospective  and  non-existent  at  the 
time  of  making  the  claim  :  Beg.  v.  Poulter,  20  Q.  B.  D.  132,  C.  A. ; 

—  nor  if  the  thing  done  is  one  for  which,  in  the  absence  of  statutory 
power,  no  action  would  lie :  Caledonian  By.  Co.  v.  Walker,  7  App.  Ca. 
259 ; 

—  nor  when  damage  arises  not  out  of  the  execution  of  the  works,  but  only 
the  subsequent  use  of  them :  Hammersmith  By.  v.  Brand,  sup. ;  Caledonian 
By.  V.  Walker,  sup.  ; 

—  nor  to  a  right  under  a  contract  not  conferring  an  interest  in  land : 
Frank  Warr  dh  Co.  v.  L.  C.  C,  [1904]  1  K.  B.  713  ; 

— ■  and  qucere,  whether  for  a  mere  change  of  gradient  in  the  access  to  pre- 
mises :  Caledonian  By.  v.  Walker,  7  App.  Ca.  259,  per  Lord  Selborne. 

In  considering  what  amounts  to  "  material  detriment  "  an  arbitrator  is 
entitled  to  take  into  consideration  all  the  circumstances  of  the  case  (includ- 
ing an  offer  by  the  oo.  to  give  a  right  of  access) :  Be  Oonty  and  M.  8.  &  L.  By. 
Co.,  [1896]  2  Q.  B.  439,  C.  A. ;  and  see  Caledonian  By.  Co.  v.  Turcan,  [1898] 
A.  C.  256,  H.  L.  Sc. 

The  compensation  for  copyhold  land  is  to  be  assessed  without  regard  to 
improvements  made  by  the  railway  co.  previously  to  the  time  at  which 
the  CO.  is  under  obligation  to  enfranchise — ^viz.,  under  sects.  96,  97,  at  the 
expiration  of  one  month  from  entry  by  the  co.,  or  of  three  months  from  the 
enrolment  of  the  conveyance,  whichever  first  happens  ;  but  after  that  time  , 
the  fines  must  be  assessed  on  the  improved  annual  value  according  to  the 
custom  of  the  manor :  Lowther  v.  Caledonian  By.  Co.,  [1892]  1  Ch.  73, 
C.  A. ;  [1891]  3  Ch.  443  ;  see  also  Lord  Leconfield  v.  L.  N.  W.  By.,  [1907] 
1  Ch.  38. 

As  to  the  right  to  compensation  for  minerals,  see  Smith  v.  0.  W.  By.  Co., 
3  App.  Ca.  165 ;  Bwllfa,  &c.  v.  Pontypridd,  cfcc.  Co.,  [1903]  A.  C.  426 ; 
Elden  v.  N.  E.  B.  Co.,  [1907]  A.  C.  400 ;  Bughy  Portland  Cement  Co.  v. 
L.  cfc  N.  W.  By.  Co.,  [1908]  2  K.  B.  606  ;  and  that  though  a  seam  of  coal  is 
not  presently  workable  at  a  profit,  compensation  may  be  given  for  probable 
prospective  profit,  and  a  reasonable  verdict  of  the  jury,  allowing  compensa- 
tion, after  conflict  of  evidence,  ought  not  to  be  set  aside,  see  Broum  v. 
Commrs.  for  Bailways,  15  App.  Ca.  240. 

Where  land  taken  by  a  school  board  is  subject  to  a  restrictive  covenant, 
compensation  under  sect.  68  is  the  covenantee's  only  remedy :  Kirby  v. 
Harrogate  School  Board,  [1896]  1  Ca.  437,  C.  A. 

As  to  assessment  of  compensation  under  the  Artisans  and  Labourers' 
DwelUngs  Act,  see  Wilkins  v.  Mayor  of  Birmingham,  25  Ch.  D.  78 ;  Be 
Shaw  and  Birmingham  Corp.,  27  Ch.  D.  614 ;  and  that  the  right  to  com- 
pensation thereunder  extends  to  the  easement  of  light,  and  to  inchoate 
easements  which  do  not  ripen  by  prescription  until  after  their  purchase  and 
extinguishment,  see  Barlow  v.  Boss,  24  Q.  B.  D.  381,  C.  A. ;  Swainslon  v. 
Finn,  52  L.  J.  Ch.  235  ;  Badham  v.  Harris,  52  L.  J.  Ch.  237. 
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And  as  to  compensation  under  the  Waterworks  Clauses  Act,  see 
Fletcher  v.  Birkenhead  Corp.,  [1907]  1  K.  B.  205. 

And  after  notice  to  treat  is  served  the  landowner  can  create  no  interest 
over  his  land  injuriously  aiiected  so  as  to  increase  the  burden  on  the  pro- 
moters :  Mercer  v.  Liverpool,  &c.  Ry.,  [1904]  A.  C.  461. 

As  to  the  proper  mode  of  assessing  compensation  to  the  owner  of  a  public- 
house,  which  is  let  on  lease,  see  Belton  v.  London  County  Council,  62  L.  J. 
Q.  B.  222 ;  and  where  a  company  acquires  an  easement  or  right  of  using 
the  sub-soil,  Re  City  and  8.  London  Ry.  Co.,  [1903]  2  K.  B.  728 ;  [1905] 
A.  C.  1. 

As  to  the  effect  of  a  proviso  in  a  special  Act  substituting  the  clauses  of  the 
Railways  Clauses  Act  for  those  contained  in  a  repealed  enactment,  see 
Reg.  V.  L.  cfc  N.  W.  Ry.  Co.,  [1899]  1  Q.  B.  921  {per  CoUins,  L.  J.) ;  S.  C, 
[1900]  A.  C.  109,  H.  L. 

PEOCEDUEB. 

Persons  under  disability  may  apply  under  sect.  68  {v.  sup.  p.  2347) : 
Stone  V.  Corp.  of  Yeovil,  2  C.  P.  D.  99  ;  and  the  amount  of  a  disputed  claim 
may  be  ascertained  before  establishing  the  riglit  to  compensation  in  an 
action  :   Re  Harper,  20  Eq.  39. 

Proceedings  may  be  taken  in  the  same  manner  on  the  purchase  of  inter- 
sected lands  :  sect.  94  ;  the  enfrancliisement  of  copyholds  :  sect.  96  ;  the 
purchase  of  commons  :  sect.  105  ;  the  redemption  of  mortgages  :  sects.  110, 
112  ;  the  release  of  rentcharges  :  sect.  115 ;  the  purchase  of  omitted  in- 
terests :  sect.  124.  So,  too,  in  the  case  of  the  exercise  of  rights  of  pre- 
emption, the  price  may  be  ascertained  by  arbitration  :  sect.  130. 

The  method  of  proceeding  by  arbitration  is  prescribed  by  sects.  25 — 37  ; 
and  that  of  proceeding  before  a  jury  by  sects.  38 — 57. 

Where  there  is  a  notice  to  treat,  all  subsequent  proceedings  must  be 
grounded  on  it ;  therefore  the  Commrs.  of  Sewers,  under  57  G.  III.  c.  xxix., 
having  given  notice  to  treat  for  the  sale  of  four  houses,  were  not  allowed  to 
summon  a  jury  to  assess  the  value  of  one  separately :  Ecc.  Commrs.  v. 
Commrs.  of  Sewers,  14  Ch.  D.  305. 

The  mutual  appointment  of  arbitrators  under  the  Act  constituted  an  arbi- 
tration by  consent  within  the  C.  L.  P.  Act,  1854,  ss.  5, 17,  and  therefore  the 
umpire  might  state  his  award  in  the  form  of  a  special  case  :  Rhodes  v.  Aire- 
dale, dkc.  Commrs.,  1  C.  P.  D.  402  ;  Sxp.  Harper,  18  Eq.  539  ;  and  an  appeal 
would  Me  from  an  order  made  thereon  :  Bidder  v.  N.  Staff.  Ry.  Co.,  4  Q.  B.  D. 
412,  C.  A. ;  and  the  time  for  making  the  award  might  be  extended :  Re 
Dare  Valley  Ry.  Co.,  4  Ch.  554. 

And  now  as  to  the  power  of  an  arbitrator  to  state  a  special  case  under  the 
Arbitration  Act,  1889,  ■;;.  sup.  Vol.  I.  pp.  395,  396,  401 ;  Re  Knight  and 
Tabernacle  Bldg.  Soc,  [1891]  2  Q.  B.  63  ;  [1892]  A.  0.  298. 

The  submission  to  arbitration  is  not  determined  by  the  substitution,  by 
agreement  between  the  parties,  of  a  sole  arbitrator  for  the  original  arbitrators 
and  umpire  :  Beg.  v.  Manley  Smith,  63  L.  J.  Q.  B.  171 ;  and  the  provision  of 
sect.  23  as  to  a  jury  in  default  of  award  by  the  umpire  is  not  obligatory  in 
such  a  case  :   S.  C. 

The  jurisdiction  of  the  arbitrator  or  umpire  is  confined  to  determining  the  Jurisdiction 
fact  of  damage  and  the  amount  of  compensation,  and  does  not  enable  him  of  arbitrator, 
to  decide  what  is  or  is  not  actionable  damage  :  Rhodes  v.  Airedale,  cfef. 
Commrs.,  1  C.  P.  D.  402  ;  R.  v.  L.  <&  N.  W.  By.  Co.,  3  E.  &  B.  443  ;  Chap- 
man V.  Monmouthshire  Ry.  Co.,  2  H.  &  N.  267  ;  Bradby  v.  Southampton  Bd., 
4  E.  &  B.  1014  ;  Re  East  London  Ry.  Co.,  Oliver's  claim,  24  Q .  B.  D.  507, 
C.  A. ;  the  question  of  right  to  compensation  being  tried  by  an  action  on 
the  award  :  8.  C.  ;  London  and  Blachwall  Ry.  Co.  v.  Cross,  31  Ch.  D.  354, 
C.  A.  ;  L.  S  N.  W.  Ry.  Co.  v.  Walker,  [1900]  A.  C.  109  ;  which,  until  set 
aside  by  proper  process,  is  binding  on  the  Court,  and  cannot  be  reviewed  in 
the  action  :  Caledonian  Ry.  Co.  v,  Turcan,  [1898]  A.  C.  256,  H.  L.  Sc. 
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And  the  provisions  as  to  assessment  of  compensation  apply  where  minerals 
are  taken  under  the  Railways  Clauses  Consolidation  Act,  1845  (8  &  9  V.  c.  20), 
s.  78,  but  not  to  cases  of  damage  to  working  under  sect.  81,  the  fact  of 
damage  being  a  question  to  be  determined  by  the  arbitrator  appointed  under 
that  section  :  Eeg.  v.  L.  &  N.  W.  By.  Co.,  [1894]  2  Q.  B.  512. 

Under  sect.  35  of  the  L.  C.  Act  it  is  the  duty  of  the  railway  co.  to  take  up 
the  award,  and  if  they  fail  to  do  so  the  remedy  of  the  landowner  is  by  pre- 
rogative mandamus  to  compel  them  to  do  so  :  Be;),  v.  L.  <b  N.  W.  By.  Co., 
[1894]  2  Q.  B.  512 ;  E.  Shrewsbury  v.  Wirral  Bailways  Committee,  [1895] 
2  Ch.  812  ;  L.dkN.  W.  By.  Co.  v.  Walker,  [1900]  A.  C.  109,  H.  L. ;  8.  C, 
[1899]  1  Q.  B.  921,  C.  A. ;  and  if  the  co.,  under  protest  on  the  ground  that 
the  dispute  is  not  the  proper  subject  of  arbitration  under  the  Act,  appoint 
an  arbitrator  and  join  in  the  arbitration,  their  duty  is  absolute  and  the 
mandamus  will  go,  notwithstanding  the  protest,  the  validity  of  the  award 
being  a  matter  for  subsequent  determination :  L.  N.  dh  W.  By.  Co.  v. 
Walker,  sup. 

If  in  an  arbitration  under  the  Act  as  to  the  price  of  land,  the  landowner 
takes  up  the  award,  and  pays  the  arbitrator  his  costs,  he  cannot  recover 
such  costs  from  the  co.  :  E.  Shrewsbury  v.  Wirral  Bailways  Committee  [1895] 
2  Ch.  812,  C.  A. 

A  certiorari  to  quash  proceedings  for  compensation  will  not  be  granted 
after  the  time  for  setting  aside  the  award  has  been  allowed  to  expire  :  Beg. 
V.  Sheward,  9  Q.  B.  D.  741,  C.  A. ;  5  Q.  B.  D.  179. 

Where  one  arbitrator  refused  or  neglected  for  seven  days  to  concur  in  the 
appointment  of  an  umpire,  the  other  arbitrator,  under  sect.  30,  could  pro- 
ceed ex  parte  to  make  an  award,  and  the  previous  appointment  of  an  umpire 
was  not  a  condition  precedent  to  the  ex  parte  proceedings  :  Shephard  v. 
Corp.  of  Norwich,  30  Ch.  D.  553 ;  and  as  to  appointment  of  umpire 
under  the  Arbitration  Act,  1889,  v.  sup.  Vol.  I.  pp.  390,  394. 

By  the  Regulation  of  Railways  Act,  1868  (31  &  32  V.  c.  119),  s.  41,  the 
party  entitled  to  compensation  is  empowered  to  apply  to  the  Judge  of  any 
one  of  the  superior  Courts  of  common  law,  who  shall,  if  he  thinks  fit,  make 
an  order  for  trial  of  the  question  in  one  of  the  superior  Courts  upon  such 
terms  and  in  such  manner  as  to  him  shall  seem  fit,  and  the  proceedings  are 
to  be  under  and  subject  to  the  control  and  jurisdiction  of  the  Court  as  in 
ordinary  actions  therein. 

Under  this  section  the  question  to  be  tried  by  the  Judge  is  the  same  as 
that  previously  determined  by  the  jury,  and  the  Court  has  no  jurisdiction  to 
determine  the  title  but  only  the  amount :  Be  East  London  By.  Co.,  Oliver's 
claim,  24  Q.  B.  D.  507,  C.  A. 

Where  a  special  Act  provides  for  a  reference  to  arbitration  of  "  any 
difference  arising  "  as  to  rates,  and  no  difference  has  arisen,  the  arbitrator 
has  no  jurisdiction,  and  the  Court  retains  jurisdiction  :  L.  &  N.  W.  and 
O.  W.  By.  Cos.  V.  Billington,  [1899]  A.  C.  79,  H.  L. 

Unpaid  vendors,  though  the  compensation  has  been  determined,  are  not, 
until  the  title  has  been  made  out,  "  creditors  "  within  sect.  137  of  the  Com- 
panies (Consolidation)  Act,  1908,  competent  to  present  winding-up  peti- 
tion :  Be  Milford  Docks  Co.,  Exp.  Lister,  23  Ch.  D.  292. 


COSTS    or  AKBITKATION. 

By  the  L.  C.  C.  Act,  1845,  s.  34,  the  costs  of  arbitrations  are  to  be  borne 
by  the  promoters,  unless  the  award  be  for  the  same  or  a  less  sum  than  they 
may  have  offered,  when  each  party  shall  bear  his  own  costs,  and  those  of 
the  arbitrators  are  to  be  borne  equally. 

The  offer  must  be  made  before  or  at  the  time  of  the  appointment  of  the 
arbitrators :  E.  Fitzhardinge  v.  Gloucester,  <Ssc.  Canal  Co.,  L.  R.  7  Q.  B. 
776  ;  not  later :  Gray  v.  N.  E.  By.  Co.,  24  W.  R.  758  ;  and  that  a  subse- 
quent ofier,  not  referring  to  the  previous  one,  cannot  be  treated  as  a  sub- 
stituted offer,  see  Beg.  v.  Manley  Smith,  Be  Westfidd,  12  Q.  B,  D.  481, 487, 
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Where  a  jury  is  summoned  the  claimant  is  entitled  at  any  time  before 
verdict  to  accept  the  otier  of  the  promoters,  and  the  jury  should  be  directed 
to  return  a  verdict  for  the  amount  of  the  oflfer :  Rex  v.  High  Bailiff  of 
Westminster,  [1903]  1  K.  B.  231. 

The  section  applies  to  an  offer  made  by  the  promoters  of  the  undertaking 
on  notice  under  sect.  38  of  their  intention  to  summon  a  jury,  and  such 
offer  is  not  abrogated  by  a  notice  by  the  claimant  under  sect.  23  of  his 
desire  to  have  the  compensation  settled  by  arbitration  :  Lascelles  v.  Swansea 
School  Board,  69  L.  J.  Q.  B.  24. 

The  offer  must  relate  to  the  identical  subject-matter  in  respect  of  which 
the  award  was  made  :  Miles  v.  G.  W.  By.  Co.,  [1896]  2  Q.  B.  432,  C.  A. 

But  where  purchase-money  and  compensation  for  minerals  were  claimed 
and  the  arbitration  had  been  attended  by  the  company  under  protest  and 
the  proceedings  were  ultimately  held  to  be  ultra  vires,  the  owner  of  the 
minerals  was  not  entitled  to  the  costs :  L.  <&  N.  W.  By.  Co.  v.  Walker, 
[1903]  A.  C.  289. 

By  the  L.  C.  C.  Act,  1869,  s.  1,  such  costs  might,  it  either  party  required,  Taxation, 
be  taxed  as  between  the  parties  by  the  taxing  masters  of  (the  Superior 
Courts  of  law) ;  the  31  &  32  V.  c.  119,  s.  33,  and  apparently  the  30  &  31 
V.  c.  127,  s.  37,  being  repealed.  This  section  did  not  apply  to  arbitrations 
embracing  matters  not  subjects  of  arbitration  under  the  L.  C.  C.  Acts,  and 
had,  it  seems,  no  retrospective  operation  :  Doulion  v.  Metrop.  Bd.  of  Wks., 
L.  R.  5  Q.  B.  333  ;  nor  did  it  apply  where  one  party  agreed  to  pay  all  the 
costs  of  the  arbitration :  Womhwdl  v.  Corp.  of  Barnsley,  36  L.  T. 
708. 

The  Court  had  no  jurisdiction  to  review  a  taxation  under  this  section : 
Sandbach  Charity  v.  N.  Staff.  By.  Co.,  3  Q.  B.  D.  1  ;  or  under  the  L.  C.  C. 
Act,  1845,  s.  52  :  Owen  v.  L.  <&  N.  W.  By.  Co.,  L.  R.  3  Q.  B.  54  ;  and  there 
was  no  appeal  from  a  decision  of  the  taxing  master  disallowing  costs  as  not 
being  costs  in  the  arbitration  :  E.  Shrewsbury  v.  Wirral  Bailways  Committee, 
(1895)  2  Ch.  812,  C.  A.  ;  secus,  in  the  case  of  a  taxation  under  sect.  83  : 
Sandbach  Charity  v.  N.  Staff.  By.  Co.,  3  Q.  B.  D.  5. 

By  the  Lands  Clauses  (Taxation  of  Costs)  Act,  1895  (58  &  59  V.  c.  11),  s.  1 
of  the  L.  C.  C.  Act,  1889,  is  repealed,  and  it  is  enacted  that  "  where  under 
the  Lands  Clauses  Consolidation  Act,  1845,  or  any  Act  incorporating  the 
same,  any  question  of  disputed  compensation  is  determined  by  the  verdict 
of  a  jury,  or  by  arbitration,  the  costs  of  and  incidental  to  the  inquiry  or 
to  the  arbitration  and  award  (as  the  case  may  be),  shall,  if  either  party  so 
requires,  be  taxed  and  settled  as  between  the  parties  by  one  of  the  masters 
of  the  Supreme  Court,  and  such  fees  shall  be  taken  in  respect  of  the  taxation 
as  may  be  fixed  in  pursuance  of  the  enactments  relating  to  the  fees  to  be 
taken  in  the  offices  of  those  masters  ;  and  all  those  enactments  (including 
the  enactments  relating  to  the  taking  of  fees  by  means  of  stamps)  shall 
extend  to  the  fees  in  respect  of  such  taxation." 

The  Chancery  Taxing  Masters  have  jurisdiction  to  tax  the  costs  of  an 
inquiry  before  a  jury  under  the  L.  C.  C.  Act,  1845  :  Covington  v.  Met.  Dist. 
By.  Co.,  [1903]  1  K.  B.  231  ;  and  the  decision  of  the  taxing  master  under 
this  section  is  not  open  to  review :  Cannings,  Ld.  v.  Middlesex  C.  C,  [1907] 
1  K.  B.  51. 

Costs  awarded  to  the  owner  and  taxed  are  payable  within  a  reasonable 
time,  and  execution  of  the  conveyance  is  not  a  condition  precedent  to  the 
right  to  payment:  OajpeZZ  v.  G.  TF.  %.  Co.,  11  Q.  B.  D.  345,  C.  A. ;  9Q.B.D. 
459. 

The  Court  of  Appeal  has  power  under  the  Arbitration  Act,  1889  (52  &  53  Costs  of 
V.  c.  49),  to  deal  with  the  costs  of  an  appeal  on  an  award  stated  in  the  form  appeal, 
of  a  special  case  for  the  opinion  of  the  Court  (Be  Holliday  and  the  Mayor  of 
Wakefield  (20  Q.  B.  D.  699  ;  [1891]  A.  C.  81)  no  longer  applying  in  such  a 
case) :  Be  Gouty  and  M.  8.  &  L.  By.  Co.,  [1896]  2  Q.  B.  439,  C.  A. 

Where,  owing  to  the  death  of  the  umpire  before  making  his  award,  the  Death  of 
parties  agree  to  submit  the  arbitration  to  a  sole  arbitrator,  the  right  of  the  umpire. 
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landowner  to  have  all  the  taxed  costs  from  the  initiation  of  the  arbitration 
remains  unaffected  :  Reg.  v.  ManUy  Smith,  63  L.  J.  Q.  B.  171. 

The  claimant  is  entitled  to  the  costs  of  an  inquiry  abortive  by  reason  of 
misdirection  of  the  jury  :  Reg.  v.  N.  London  Ry.  Co.,  51  L.  J.  Q.  B.  241  : 
SOW.  R.  272. 

The  general  provisions  apply  under  a  special  Act,  which  without  ex- 
pressly varying  them,  adopts  a  different  form  of  proceeding  ;  and  though 
costs  are  not  awarded  expressly,  the  claimant  can  recover  them  by  action, 
though  untaxed :  Met.  Dist.  Ry.  Co.  v.  Sharpe,  5  App.  Ca.  425. 

In  the  case  of  compulsory  purchases  by  a  local  board,  the  procedure  and 
costs  are  governed  by  the  L.  C.  C.  Acts,  and  not  by  the  Public  Health  Act, 
1875  (38  &  39  V.  c.  55),  ss.  179, 180 ;  Sxp.  Rayner,  3  Q.  B.  D.  446. 

As  to  arbitrations  generally,  see  Vol.  I.  Chap.  XXVI. ;  and  under  the 
L.  C.  C.  Acts,  Browne,  Bailways,  156  et  seq. 


ASSESSMENT   OP   COMPENSATION  BY   COURT. 

Where  a  statute  confers  a  right  to  do  acts  causing  damage,  and  provides  a 
special  tribunal  for  assessing  compensation,  and  such  tribunal  ceases  to 
exist,  a  person  damaged  is  entitled  to  have  the  compensation  assessed  in  an 
action  in  the  High  Court :  Bentley  v.  M.  S.  dk  L.  Ry.  Co.,  [1891]  3  Ch.  222, 
sup.  Form  1,  p.  2346. 


Company  to  purchase  whole  Property- 
Sect.  92. 


-Inquiry  as  to  Title — 


Declare  that  the  Defts,  the  L.  C.  and  D.  Ey.  Co.,  are  bound  to 
purchase  the  whole  of  the  copyhold  premises  to  which  the  Pit  M. 
was  admitted  tenant  on  the  &c.,  and  which  premises  are  comprised 
in  the  indenture  of  lease,  dated  &c.,  in  the  pleadings  mentioned, 
and  that  the  Pits  are  not  bound  to  sell  a  part  of  the  said  premises 
to  the  CO.,  they  being  able  and  willing  to  sell  and  make  a  good  title 
to  the  whole  thereof ;  And  order  that  the  following  &c. :  1.  An 
inquiry  whether  a  good  title  can  be  made  to  the  said  premises. — ■ 
Adjourn  further  consideration. — Liberty  to  apply. — Marson  v. 
L.  C.  &  D.  Ry.  Co.,  V.-C.  G.,  1  May,  1868,  B.  1284 ;  6  Eq.  101  ; 
Richards  v.  Swansea  Improvements,  <&c..  Go.  C.  A.,  25  June,  1878, 
B.  1337  ;  9  Ch.  D.  425,  C.  A. 

For  the  order  on  further  consideration  enforcing  the  above  order  by  com- 
pelling the  00.  to  take  all  proper  and  necessary  proceedings  under  the  Act, 
see  Marson  v.  L.  C.  &  D.  Ry.  Co.,  V.-C.  J.,  26  Feb.  1869,  B.  471  ;  7  Eq.  549. 


NOTES. 

By  sect.  92,  no  party  shall  at  any  time  be  required  to  sell  or  convey  to  the 
promoters  a  part  only  of  any  house,  or  other  building  or  manufactory,  if 
such  party  be  wilHng  or  able  to  sell  or  convey  the  whole  thereof. 
"  House."  The  word  "  house  "  in  this  section  includes  everything  that  would  pass  by 

a  conveyance  of  the  house  :  Orosvenor  v.  Hampstead  Ry.  Co.,  1  D.  &  J.  446  ; 
St.  Thomas's  Hosp.  v.  Charing  Cross  By.  Co.,  IJ.  &  H.  400,  404 ;  9  W.  R. 
411  ;  see  also  Ferguson  v.  L.  B.  &  S.  C.  Ry.  Co.,  33  Beav.  103  ;  3  D.  J.  &  S. 
653  ;  Pulling  v.  L.  C.  dk  D.  Ry.  Co. ,  33  Beav.  644  ;  3  D.  J.  &  S.  661 ;  see  also 
Richards  v.  Swansea,  &c.  Co.  9  Ch.  D.  425,  C.  A. ;  Barnes  v.  Southsea  Ry. 
Co.,  27  Ch.  D.  536  ;  Kerford  v.  Seacombe,  &c.  Ry.,  57  L.  J.  Ch.  270 ;  58  L.  T, 
445  ;  36  W.  R.  431  ;  1888,  W.  N.  11. 
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The  following  have  been  held  to  be  parts  of  a  "house"  within  the  Parts  of 
section : —  house. 

—  garden  and  curtilage,  as  being  of  necessity,  and  not  for  pleasure 
merely :  see  Fergusson  v.  L.  B.  <Sa  S.  C.  By.  Co.,  3  D.  J.  &  S.  653,  059  ; 

—  land  treated  as  passing  by  every  demise  of  a  pubUc-house  since  1802, 
and  furnishing  the  only  means  of  approach  for  vehicles  to  the  front  door : 
Marson  v.  L.  C.  &  D.  Ry.  Co.,  6  Eq.  101,  Form  3,  sup.  p.  2352. 

■ —  the  last  of  a  series  of  gardens  separated  by  walls,  but  connected  by  a 
walk  passing  through  doors  in  the  walls  :  Hewson  v.  L.  <&  8.  W.  Ry.  Co., 
8W.  B.  467;  2  L.  T.  369  ; 

■ —  land  intended  to  be  laid  out  as  gardens  for  unfinished  houses :  Alex- 
ander V.  Crystal  Palace  Ry.  Co.,  30  Beav.  556  ;  and  see  Oroavenor  v.  Hamp- 
siead  Ry.  Co.,  1  D.  &  J.  446  ; 

—  a  small  portion  of  garden  essential  to  the  enjoyment  of  a  house  :  Cole  v. 
WestLond.  die.  Ry.  Co.,  27  Beav.  242  ; 

—  a  paddock  and  roadway  in  the  rear  of  the  garden,  and  convenient  for 
the  enjoyment  of  the  house  :  Barnes  v.  Southsea  Ry.  Co.,  27  Ch.  D.  536  ; 
Low  V.  Staines  Reservoir  Committee,  64  J.  P.  212,  C.  A.  ; 

• —  land  and  greenhouses  held  with  a  house  and  partly  used  for  trade 
purposes,  and  proposed  to  be  taken  ivithout  actually  touching  the  house  : 
Salter  v.  Metn.  Dist.  Ry.  Co.,  9  Eq.  432  ; 

■ —  two  separate  houses  with  internal  communication,  and  used  together  as 
one  :  Siegenherg  v.  Met.  Dist.  Ry.  Co.,  49  L.  T.  554  ;  32  W.  R.  333  ; 

■ —  a  cottage  subsequently  acquired  and  connected,  and  used  bona  fide  as  a 
continuous  structure,  with  business  and  manufacturing  premises  :  Richards 
V.  Swansea,  die.  Co.,  9  Ch.  D.  425,  C.  A. ;  26  W.  B.  764  ; 

—  a  cottage,  beneath  which  the  co.  had  run  a  tunnel,  and  land  lying 
between  the  cottage  and  a  road  :  Falkner  v.  Somerset  and  Dorset  Ry.  Co., 
16  Eq.  458 ; 

■ —  but  not  a  field  held  with  such  cottage  and  used  as  a  market  garden : 
8.  C.  ; 

—  nor  stables,  &c.  used  with,  but  acquired  separately  from  the  house,  and 
situate  on  the  other  side  of  a  road :  Kerjord  v.  Seacomie,  dhc.  Ry.,  57  L.  J.  Ch. 
270  ;  58  L.  T.  445  ;  36  W.  B.  431 ;  1888,  W.  N.  11  ; 

—  nor  land  necessary  for  the  personal  convenience  of  the  occupier,  but 
not  for  the  convenient  occupation  of  the  house,  as  in  the  case  of  a  field 
and  outbuildings  occupied  with  a  house  and  other  lands,  but  separated  from 
them  by  a  road :  Steele  v.  Midland  Ry.  Co.,  1  Ch.  275  ;  see  also  Pulling  v. 
L.  C.  &  D.  Ry.  Co.,  3  D.  J.  &  S.  653  ;  Fergusson  v.  L.  B.  &  S.  C.  Ry.  Co.,  3 
D.  J.  &  S.  661. 

Stemi-detached  houses  did  not  constitute  one  house  within  the  section : 
Harvie  v.  8.  Devon  Ry.  Co.,  23  W.  B.  202  ;  32  L.  T.  1. 

Where  A.,  having  at  the  time  of  tho  notice  to  treat  only  a  contingent 
right  to  a  meadow,  subsequently  acquired  and  annexed  it  to  tho  house,  it 
was  held  not  to  bo  part  of  tho  house  :  Chambers  v.  L.  C.  <fc  D.  Ry.  Co.,  11 
W.B.  479;  1  N.  B.  517  ;  8  L.  T.  235. 

And  the  words  ' '  part  of  any  house  ' '  arc  limited  to  houses  in  existence  at 
the  time  of  the  notice  to  treat,  and  do  not  include  buildings  the  erection 
of  which  is  subsequently  commenced :  Littler  v.  Rhyl,  dkc.  Commrs.,  1878, 
W.  X.  219. 

The  following  have  been  held  to  be  parts  of  a  "  manufactory  "  within  the  Parts  of 
section : —  manufactory. 

—  weir,  goit,  and  mill-house,  where  water  power  was  used  :  Furniss  v. 
Midland  Ry.  Co.,  6  Eq.  473  ; 

—  cottages  used  as  warehouses  and  separated  from  the  manufactory  by  a 
road  :  Spackman,  v.  0.  W.  Ry.  Co.,  1  Jur.  N.  S.  790  ;  or  by  a  yard  :  see 
Richards  v.  Swansea,  dhc.  Co.,  9  Ch.  D.  425,  C.  A. ; 

—  a  dweUing-house  of  which  a  portion  was  used  for  the  same  purposes  as 
the  adjoining  buildings  of  a  manufactory :  Brook  v.  Manchester,  Sheffield  di 
Lincolnshire  Ry.  Co.,  [1895]  2  Ch.  571 ; 
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—  land  included  in  the  same  wall  with  tinplate  works,  and  used  for  the 
deposit  of  ashes :  Sparrow  v.  Oxford,  dbc.  By.  Co.,  2  D.  M.  &  G.  94  ;  in  which 
case  it  was  said  that  the  co.  could  not  make  a  tunnel  under  it :  76.  108  ; 

■ —  trade  fixtures :  Gibson  v.  Hammersmith,  &c.  By.  Co.,  2  Dr.  &  S.  603  ; 

—  but  not  the  totshop  or  sorting-house  of  a  dustman :  Beddin  v.  Metn. 
Bd.  of  Works,  4  D.  F.  &  J.  532  ; 

—  nor  a  house  in  which  tea,  stored,  blended  and  milled  elsewhere,  was 
packed  and  delivered  to  customers :  Benington  v.  Metn.  Bd.  of  Works,  54 
L.  T.  837  ; 

■ — ■  and  that  "  manufacture  "  means  producing  something  new  from  raw 
material,  see  Benington  v.  Metn.  Bd.  of  Works,  sup. 

Throwing  an  arch  over  a  portion  of  a  manufactory,  so  as  to  interfere  with 

the  light  and  air  essential  to  the  business,  was  held  to  be  taking  a  part  of 

the  manufactory  within  sect.  92 :   Pinchin  v.  L.  tSh  Blackwall  By.  Co.,  1 

K.  &  J.  34  ;   but  this  was  doubted  on  appeal :   S.  C,  5  D.  M.  &  G.  851  ; 

and  see  Q.  W.  By.  Co.  v.  Swindon,  tfcc.  By.  Co.,  22  Ch.  D.  677,  C.  A.  ;  affd. 

H.  L.  9  App.  Ca.  787,  where  the  right  to  make  a  bridge  and  tunnel  was  held 

not  to  be  "  land  "  within  the  meaning  of  the  L.  C.  C.  Act,  s.  16. 

Co.  not  A  CO.  taking  a  part  within  the  section  are  bound  to  take  the  whole,  but  not 

bound  to  take  a  portion  only,  of  the  rest  of  the  property  :  Bulling  v.  L.  C.  tb  D.  By.  Co.,  33 

portion.  Beav.  644  ;  3  D.  J.  &  S.  661,  668. 

Counter-  Where  a  counter-notice  has  been  served  on  the  co.  under  the  section,  the 

notice.  co.  were  bound  to  pay  into  Court  the  value  of  the  whole  property  before 

taking  possession  under  sect.  85  :  Giles  v.  L.  C.  &  D.  By.  Co.,  1  Dr.  &  Sm.  406. 

The  counter-notice  need  not  specify  the  particular  ground  on  which  the 

owner  of  the  property  claims  to  bring  his  case  within  sect.  92  :  Bichards  v. 

Swansea,  <bc.  Co.,  9  Ch.  D.  425,  433,  0.  A. 

An  offer  made  by  the  owner  to  sell  a  part  of  a  house  at  a  sum  named  does 
not,  if  refused  by  the  co.,  preclude  the  owner  from  asserting  his  rights  under 
the  section  :   Gardner  v.  Charing  Cross  By.  Co.,  2  J.  &  H.  248. 
Termor.  A  termor  is  entitled  to  the  benefit  of  the  section,  though  his  option  will 

not  afiect  the  owner  of  the  fee :  >S.  C,  3  D.  J.  &  S.  667. 
Charity.  It  seems  a  charity,  having  obtained  the  sanction  of  the  Charity  Commrs., 

may  be  "  willing  and  able  to  convey,"  within  the  meaning  of  sect.  92, 
without  a  special  Act :  St.  Thomas's  Hosp.  v.  Charing  Cross  By.  Co.,  1  J.  & 
H.  400. 
Street  im-  In  the  case  of  street  improvements  under  57  G.  III.  c.  xxix.,  the  Commrs. 

provements.  of  Sewers  have  power  to  take  part  compulsorily,  their  power  not  being 
limited  to  taking  the  whole  :  Gard  v.  Commrs.  of  Sewers,  28  Ch.  D.  486,  C.  A., 
but  they  have  no  power  to  take  more  than  the  part  actually  required,  even 
though  the  removal  of  that  part  would  destroy  the  identity  of  the  house  as  a 
whole  :  Aldis  v.  London  Corp.,  [1899]  2  Ch.  169. 
Procedure  As  to  the  course  to  be  adopted  to  enforce  an  order  under  the  section,  see 

to  enforce         Marston  v.  L.  C.  tfe  D.  By.  Co.,  7  Eq.  546  ;  S.C,  Form  3,  sup.  p.  2352. 
order.  ^  CO.  who  had  verbally  agreed  by  their  surveyor,  but  afterwards  refused, 

and  resisted  proceedings  to  compel  them,  to  take  the  whole  property  under 
the  section,  had  to  pay  all  the  costs :  Binney  v.  The  Hammersmith  and  City 
By.  Co.,  9  Jur.  N.  S.  773  ;  8  L.  T.  161. 
Withdrawal         Where,  upon  notice  being  given  under  sect.  92,  the  original  notice  to  treat 
of  notice  is  withdrawn,  the  co.  are  in  the  same  position  as  it  no  notice  had  been  given 

to  treat.  and  may  give  a  second  or  third  notice,  provided  their  compulsory  powers 

endure  :  Ashton  Vale  Iron  Co.  v.  Bristol  Corp.,  [1901]  1  Ch.  591,  C.  A. ;  and 
see  Wild  v.  Woolwich  Boro.  Council,  [1910]  1  Ch.  35,  C.  A. 


4.  Appointment  of  Guardian  for  the  purposes  of  selling  and  conveying 
an  Infant's  Estate  under  the  Lands  Clauses  Consolidation  Acts. 
The  Judge  doth  hereby  appoint  G.  the  guardian  of  the  infant 

applicants  for  the  purpose  of  selling  and  agreeing  to  sell,  and  of 
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conveying  to  the  M.  D.  Ey.  Co.  pursuant  to  the  M.  D.  Act,  and 
pursuant  to  the  Lands  Clauses  Consolidation  Acts,  1845,  1860,  and 
1869,  the  estate  and  interest  of  the  applicants,  which  the  said  co. 
have  by  virtue  of  their  said  Act  power  to  take,  and  have  given 
notice  to  take,  for  the  purpose  of  their  said  Act,  of  and  in  the  freehold 
messuage  and  premises  known  as  &c.,  devised  by  the  will  of  the 
testator  H.,  and  for  all  other  purposes  for  which  a  guardian  is  required 
imder  and  by  virtue  of  the  Lands  Clauses  Consolidation  Acts,  1845, 
1860,  and  1869,  to  carry  the  said  sale  into  effect. — Re  Billinge,  V.-C.  B., 
at  Chambers,  2  Dec.  1882,  A.  2212. 

For  form  of  application,  see  D.  C.  P.  1116. 


Section  II. — ^Payment  into  Couet — ^Interim  Investment — 
Deduction  for  Injury.. 

1.  Interim  Investment — Interest  to  he  paid  to  Tenant  for  Life — 

Sect.  70. 

Order  that  the  funds  in  Court  be  dealt  with  as  directed  in  the 
Schedule  hereto,  the  said  A.  by  his  solr  undertaking  to  pay  the 
brokerage  on  the  investment  thereby  directed.— Costs  to  be  taxed 
&c.  and  paid  by  the  co. — [Form  1,  p.  2394.] 

{Insert  in  Payment  Schedule.) 


Particulars  of  Payments. 
Transfers,  or  other  Operations 

Payees  or  Transferees,  or 
litles  of  separate  Accounts. 

Amoimts. 

to  be  carried  out  by 
the  Paymaster. 

Money. 

Securities. 

Invest  cash  in  (Consols,  or 
other  investment)  without 
deducting  brokerage  to 
the  ledger  credit  men- 
tioned   in    the    second 
column. 

Pay  interest  as  it  accrues 
during  life  of  payee  on 
Consols  (or  other  invest- 
ment), to  be  purchased 
as  above. 

Exp.    The  —  Sail.   Co. 
Account  of  the  estates 
devised  by  the  will  of 
A.  A.  [or  comprised  in, 
or  subject  to  the  trusts 
of  the  indenture  of  settle- 
ment, dated  &c.,  made 
&o.]. 

Applicant  A.  {life  tenant), 
of  &o. 

£       s.   d. 
1700    0    0 

£   s.    d. 

—See  Re  Gaselee,  Buckley,  J.,  17  Jan.  1901,  A.  213 ;   [1901]  1  Ch. 
923. 

The  practice  is  for  the  whole  purchase-money  paid  in  by  a  railway  co.  to 
be  laid  out  in  stock,  without  deducting  brokerage,  or  to  sell  stock  without 
charging  brokerage,  the  applicant  undertaking  to  pay  such  brokerage, 
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and  lie  charges  the  co.  for  the  same  in  his  costs  without  any  special  direction 
respecting  it. 

For  form  of  application,  see  D.  C.  F.  1112. 

2.  The  like — Interest  paid  to  Incumbent,  for  Churchwardens,  as 
Charity  Trustees — Sect.  70. 

Oedee  ttat  the  funds  in  Court  be  dealt  with  as  directed  in  the 
Schedule  hereto,  the  applicant  the  Rev.  T.  by  his  solr  undertaking 
to  pay  the  brokerage  on  the  investment  thereby  directed,  and  to  pay 
the  interest  thereby  directed  to  be  paid  to  him  to  the  church- 
wardens for  the  time  being  of  the  said  parish  of  —  to  be  by  them 
applied  according  to  the  above-mentioned  bequest. — Costs  to  be 
taxed  and  paid  by  the  oo. — [Form  1,  p.  2394.] 

(Insert  in  Payment  Schedule.) 


Particulars  of  Payments, 
Translers,  or  other  Operations, 

Payees  or  Transferees,  or 
Titles  of  separate  Accounts. 

Amounts. 

to  be  carried  out  by 
the  Paymaster. 

Money. 

Securities. 

Invest  cash  in  (Consols,  or 
other  investment)  without 
deducting  brokerage  to 
the  ledger  credit  men- 
tioned   in    the    second 
column. 

Pay  interest  as  it  accrues 
on  (Consols,  or  other  in- 
vestment)   to    be    pur- 
chased as  above. 

Exp.   The  —  Bail.   Co. 
The  charitable  bequest 
of    B.   to   the   church- 
wardens and  overseers 
of  the  poor  of  the  parish 
of—. 

Applicant  the   Rev.   T., 
as    incumbent    of    the 
parish  of  — ,   or  other 
the  incumbent    of    the 
said  parish  for  the  time 
being. 

£        3.    d. 
1700     0     0 

£    s.    d. 

—See  Re  BrooTcs,  V.-C.  K.,  21  Jan.  1853,  A.  449  ;  Re  Pearce,  24  Beav. 
491 ;  Re  Vrquhart,  24  Jan.  1875,  B.  459. 


3.  Interim  Investment  in  Real  Securities — Sect.  70. 

The  Judge  having  approved  of  the  mortgage  of  the  hereditaments 
known  as  [Describe  them  shortly]  in  the  summons  mentioned  as  a 
fit  and  proper  mortgage  wherein  to  invest  the  sum  of  £1500  to  be 
raised  as  in  the  Schedule  hereto  mentioned,  and  having  approved 
of  the  title  to  the  said  hereditaments,  and  an  indenture  having  been 
settled  and  approved  by  the  Judge  as  a  fit  and  proper  mortgage  of 
the  said  hereditaments  consisting  of  an  indenture  intended  to  be 
made  between  A.  of  the  one  part  and  B.  of  the  other  part,  to  be 
executed  as  therein  mentioned,  and  which  indenture  is  identified  by 
the  signature  of  the  Master  in  the  margin  of  the  engrossment  thereof ; 
It  is  ordered  that  the  funds  in  Court  be  dealt  with  as  directed  in 
tbe  Schedule  hereto. 
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Upon  the  execution  by  A.  and 
B.  of  the  indenture  of  mort- 
gage made  between  A.  of  the 
one  part  and  B.  of  the  other 
part  in  this  order  mentioned, 
and  identified  by  the  sig- 
nature of  Master  C.  in  the 
margin  of  the  engrossment 
thereof  being  verified  by  affi- 
davit— 

Pay  cash    


«.    d. 


4.  Inquiry  as  to  Compensation  to  Tenant  for  Life,  for  Injury,  &c. 
out  of  the  Fund — Sect.  73. 

Order  that  the  following  &c. :  1.  An  inquiry  whether  any  and 
what  portion  of  the  £ —  cash  in  Court,  mentioned  in  the  payment 
Schedule  hereto,  or  the  Consols  to  be  purchased  therewith  as  directed 
by  the  said  Schedule,  ought  to  be  allotted,  pursuant  to  the  73rd 
section  of  the  Lands  Clauses  Consolidation  Act,  1845,  to  the  Petr 
L.,  the  tenant  for  life  in  the  petition  named,  as  compensation  for  any 
expenses,  injury,  inconvenience,  or  annoyance,  which  he  may  be 
considered  to  have  sustained,  independently  of  the  actual  value  of 
the  lands  as  taken,  and  of  the  damage  occasioned  to  the  lands  held 
therewith,  by  reason  of  the  taking  of  the  lands  and  the  making  of 
the  works  in  the  petition  mentioned ;  And  the  further  hearing  of 
the  petition  is  to  stand  over. — See  Re  South  Devon,  &c.  Railioay  ; 
Exp.  Massey  Lopes,  M.  R.,  4  May,  1861,  B.  921. 

The  word  "  expenses  "  does  not  occur  in  sect.  73,  and  in  Re  South  Devon 
Ry.  Co.,  sup.,  the  petition  was  amended  by  making  a  case  for  the  payment 
of  certain  costs,  charges,  and  expenses  not  payable  by  the  co.,  and  tlie 
inquiry  therefore  included  expenses  :  see  Reg.  Min.,  4th  May,  1861,  fo.  61. 
The  better  form  would  be  "  including  any  expenses  properly  incurred  by  the 
Petr  in  relation  to  the  said  lands,  not  payable  by  the  said  co.,"  after  the 
words  of  sect.  73,  as  in  the  following  form. 


5.  Another  Form — Sect.  73. 

Order  that  the  following  &c. :  1.  An  inquiry  whether  any  and 
what  portion  of  the  £ —  cash  in  Court,  mentioned  in  the  Schedule 
hereto,  or  the  Consols  to  be  purchased  therewith  as  directed  by  the 
said  Schedule,  ought  to  be  allotted  pursuant  to  the  73rd  section  of  the 
L.  C.  C.  Act,  1845,  to  the  Petr  A.,  the  tenant  for  Ufe  in  the  petition 
named,  for  his  own  use  as  compensation  for  any  injury,  inconvenience, 
or  annoyance  which  he  may  be  considered  to  have  sustained,  inde- 
pendently of  the  actual  value  of  the  lands  taken,  and  of  the  damage 
occasioned  to  the  lands  held  therewith,  by  reason  of  the  taking  of 


2358 


Lands  Clauses  Consolidation  Acts,  1845,  &c.     [c.  liv. 


the  lands  and  the  making  of  the  works  in  the  petition  mentioned, 
including  any  expenses  properly  incurred  by  the  Petr  in  relation 
to  the  said  lf^nds  not  payable  by  the  said  B.  Railway  Co. 


6.  Inquiries  as  to  Right  of  Tenant  for  Life  to  Equivalent  for  Royalties 
on  Brick  Earth,  and  Fines  of  Copyholds— Payment  to  him  of 
Compensation  for  temporary  Occupation  and  Injury— Sects.  69, 
70,  73. 

Oedee  that  the  following  &c. :  1.  An  inquiry  whether  the  Petr, 
as  tenant  for  life  of  the  manor  of  H.  and  of  the  freehold  lands  in  the 
petition  mentioned,  is  entitled  to  any  royalty  upon  the  bricks  made 
from  the  clay  of  the  freehold  lands  purchased  by  the  railway  co., 
as  in  the  petition  mentioned,  and,  if  so,  what  is  the  proportion  of 
the  sum  of  £11,050,  part  of  the  £11,700  cash  mentioned  in  the  Schedule 
hereto,  which  represents  the  amount  of  such  royalty ;  2.  An  inquiry 
whether,  under  the  circumstances  in  the  petition  mentioned,  any 
fines  or  fees  would  have  become  due  and  payable  pursuant  to  the 
3rd  section  of  the  Copyhold  Act,  1894,  from  the  copyholders  in  the 
petition  named,  and  whether  the  Petr,  as  such  tenant  for  life  as 
aforesaid,  is  entitled  to  such  fines  or  fees  (if  any)  as  aforesaid,  and  if 
so  what  is  the  proportion  of  the  said  sum  of  £11,050  cash,  which 
represents  the  amount  of  such  fine  or  fees. — And  it  is  ordered  that 
the  funds  in  Court  be  dealt  with  as  directed  in  the  Schedule  hereto, 
the  Petrs  by  their  counsel  undertaking  to  pay  the  brokerage  on  the 
investment  thereby  directed,  the  £650  thereby  directed  to  be  paid  to 
the  Petr  being  the  two  sums  of  £250  and  £200  paid  by  the  company 
for  temporary  occupation  and  temporary  injury  as  in  the  said  peti- 
tion mentioned. — Adjourn  further  hearing  of  petition. 

(Insert  in  Payment  Schedule.) 


Pay  cash    

Invest  cash  in  (Consols,  or 
other  investment)  without 
deducting  brokerage. 

Pay  interest  as  it  accrues 
during  life  of  payee  on  Con- 
sols to  be  purchased. 


The  Petr  W.,  of  &c. 


The  Petr  W.,  of  &c. 


— See  Re  Sir  T.  M.  Wilson's  Estate  and  the  Hampstead,  <&c.  Ry.  Co., 
V.-C.  W.,  29  July,  1861,  B.  2168 ;  1  J.  &  H.  619  ;  3  D.  J.  &  S. 
410. 
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NOTES. 
PAYMENT  INTO  COUET — INJURY  TO  TENANT  FOE  LUTE — SECTS.  69,  70,  73. 

By  the  Lands  Clauses  Consolidation  Act,  1845,  s.  69,  purchase-money  or  £200  and 
compensation  payable  in  respect  of  lands,  or  of  permanent  damage  to  lands,  upwards, 
to  parties  under  disability,  or  having  a  partial  or  qualified  interest,  and  not 
entitled  to  sell  except  under  the  said  Act,  or  the  special  Act,  if  amounting 
to  or  exceeding  £200,  is  to  be  deposited  with  the  Acoountant-General  of  the 
Court  of  Chancery  (now  the  Chancery  Paymaster  :  see  Vol.  I.  sup.  p.  202), 
to  the  account  of  the  promoters  of  the  undertaking  {v.  inf.)  ;  and  to  remain 
so  deposited  until  applied  in  either  of  the  modes  in  the  section  specified  :  see 
Sect.  III.,  "  Application  of  Funds  in  Court,"  inf.  p.  2361. 

By  S.  C.  P.  R.  r.  39,  money  paid  into  Court  pursuant  to  sect.  69  is  to 
be  placed  in  the  books  at  the  Pay  Office  to  the  credit  of  "  Exp.  the  pro- 
moters of  the  undertaking.  In  the  matter  of  the  special  Act  "  (citing  it)  ; 
and  some  words  are  to  be  added  in  each  case  briefly  expressive  of  the  nature 
of  the  disability  to  sell  and  convey,  by  reason  of  wliich  the  money  shall  be 
so  paid  in,  as  stated  in  the  request  for  the  direction  for  the  lodgment. 
Money  paid  into  Court  under  sect.  69  is  within  the  exceptions  of  r.  77  of 
the  S.  C.  P.  R.  as  to  placing  money  in  Court  on  deposit. 

The  interim  investment  of  money  paid  in  under  sect.  69,  is  provided  for 
by  sect.  70  :   see  note,  inf.  p.  2360. 

By  sect.  71,  if  the  money  is  under  £200  and  exceeds  £20,  it  may  either  be  Under  £200 
paid  into  Court,  and  applied  as  directed  by  sect.  69  with  respect  to  sums  and  exceeding 
amounting  to  or  exceeding  £200,  or  be  paid  to  two  trustees  to  be  nominated  ^20. 
in  writing  by  the  parties  entitled  to  the  rents  and  profits,  subject  to  the 
consent  of  the  promoters  of  the  undertaking  to  such  application  of  the 
money,  and  to  the  trustees  named  for  the  purpose. 

By  sect.  72,  sums  not  exceeding  £20  are  to  be  paid  to  the  parties  entitled  Not  exceed- 
to  the  rents  and  profits  of  the  lands  in  respect  of  which  the  same  shall  be  ing  £20. 
payable,  or  in  case  of  disability,  to  their  husbands,  guardians,  committees, 
or  trustees. 

Por  cases  under  tliis  section,  see  Re  Egremont.  12  Jur.  618  ;  i?e  Bateman, 
21  L.  J.  Ch.  691  ;   Exp.  Rector  of  Bredicot,  5  Ry.  Ca.  219. 

By  sect.  73,  all  sums  over  £20  payable  under  a  contract  with  persons  not  Contract  with 
absolutely  entitled,  are  to  be  paid  into  the  bank,  or  to  such  trustees,  and  persons  not 
cannot  be  retained  by  any  contracting  party  not  absolutely  entitled,  but  absolutely 
are  to  be  deemed  as  paid  on  behalf  of  all  parties  interested  in  the  lands  ;  ^"titled, 
but  the  Court  may  allot  to  the  tenant  for  life,  or  person  having  a  partial, 
or  qualified,  interest,  a  portion  of  the  sum  paid  in,  as  compensation  for  any 
injury,  inconvenience,  or  annoyance,  independently  of  the  actual  value 
of  the  lands  to  be  taken,  and  of  the  damage  occasioned.     And  see  further 
as  to  sect.  73,  Taylxyr  v.  Chichester,  dhc.  Ry.  Co.,  L.  R.  4  H.  L.  643 ;  Dan.  1839. 

Money  received  by  a  tenant  for  life  as  a  consideration  for  withdrawing  his  Tenant 
opposition  to  the  bill  must  be  paid  in  under  tliis  section  :  Pole  v.  P.,  2  Dr.  &  f°r  life. 
Sm.  420  ;  and  see  E.  Shrewsbury  v.  N.  Staff.  Ry.  Co.,  1  Eq.  593,  608. 

Small  sums  have  been  deducted  under  this  section  from  the  fund  before 
investment  by  way  of  compensation  to  the  tenant  for  life  for  injury  and 
inconvenience  :  see  Re  CoUis^s  Estate,  14  L.  T.  353  ;  Exp.  Rector  of  Little 
Steeping,  5  Ry.  Ca.  207  ;  Re  Samderton  Glebe  Lands.  [1903]  1  Ch.  480  ; 
and  also  for  the  expense  of  making  a  new  road  :  Re.  D.  Marlborough,  13 
Jur.  738. 

He  will  also  be  allowed  his  extra  costs  incurred  in  proceedings  to  obtain  a 
better  price  from  the  co.  :  Re  E.  Berkeley's  Will,  10  Ch.  56  ;  Re  Oldham's 
Estate,  1871,  W.  N.  190  ;  Re  Aubrey,  17  Jur.  874 ;  or  compensation  in 
respect  of  their  failing  to  act  upon  their  notice  to  treat :  see  Re  Strathmore 
Estates,  18  Eq.  338. 

Persons  interested  in  remainder  should,  however,  join  in  the  application  :  Persons  in- 
Re  Strathmore  Estates,  sup.  ;  or,  at  least,  should  be  communicated  with  :  Re  terested  in 
Collis's  Estate,  14  L.  T.  353.  remainder. 
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INTERIM   INVESTMENT — ^SECT.    70. 

Until  the  money  paid  into  Court  can  be  applied  to  any  of  the  purposes 
specified  in  sect.  69,  it  may,  on  the  petition  of  the  party  who  would  have 
been  entitled  to  the  rents  and  profits  of  the  land  in  respect  of  which  the 
money  shall  have  been  paid  in,  be  invested  in  Consols,  or  in  government  or 
real  securities,  and  the  dividends  paid  to  such  party. 

Under  O.  Lv,  2  (7),  applications  for  interim  investment  are  to  be  disposed 
of  at  Chambers  :   see  D.  C.  F.  1112,  note. 
Service.  It  is  not  necessary  to  serve  the  application  for  interim  investment  on 

persons  having  charges  on  the  inheritance  prior  to  the  life  estate  :  Ec 
Morris's  Estate,  20  Eq.  470  ;  nor  on  remaindermen,  who  may  be  made  co- 
petitioners  :  Be  Bowling's  Trusts,  24  -W.  R.  729  ;  45  L.  J.  Ch.  568 ;  Exp. 
Staples,  1  D.  M.  &  G.  294  ;  but  have  no  right  to  petition  alone,  even  though 
Pits  in  an  admon  action  :  Nash  v.  N.,  37  L.  J.  Ch.  927  ;  19  L.  T.  256  ;  16 
W.  R.  1105. 
Investments.  Money  so  paid  into  Court  is  "  cash  under  the  control  of  the  Court " 
within  the  meaning  of  the  Law  of  Property  Amendment  Act,  1860  (23  &  24 
V.  c.  38),  s.  10,  and  Gen.  Ord.  1861,  r.  1,  made  thereunder,  and  now  replaced 
by  0.  XXII,  17  :  Exp.  St.  John's  Coll.,  Oxford,  22  Ch.  D.  93  C.  A.  ;  overruling 
Exp.  Vicar  of  St.  Mary,  Wigton,  18  Ch.  D.  646  ;  Re  Boyd's  Settled  Estates, 
42  L.  J.  Ch.  506  ;  21  W.  R.  667  ;  Exp.  Sector  of  Kirksmeaton,  20  Ch.  D. 
203  ;  and  may  be  invested  accordingly  :  v.  sup.  Vol.  I.  p.  226  ;  and  if 
such  an  investment  is  made  the  railway  co.  or  other  public  body  will  be 
liable  to  pay  all  the  costs  of  the  investment,  including  increased  cost  of 
brokerage  and  stamp  or  registration  duties  if  such  are  payable  :  Be  Oaselee, 
[1901]  I  Ch.  923  ;  and  v.  sup.  p.  2355,  as  to  form  of  order  providing  for 
such  payment. 

And  by  the  Settled  Land  Act,  1882  (45  &  46  V.  c.  38),  s.  32,  where,  under 
an  Act  incorporating  the  Lands  Clauses  Acts  or  Settled  Estates  Acts,  or 
under  any  other  Act,  money  is  in,  or  is  paid  into  Court,  "  and  is  Uable  to  be 
laid  out  in  land  to  be  made  subject  to  a  settlement,  then,  in  addition  to 
a,ny  other  mode  of  dealing  therewith  authorized  by  the  Act  under  which 
the  money  is  in  Court,  that  money  may  be  invested  or  applied  as  capital 
money  arising  under  tliis  Act  on  the  like  terms,  if  any,  respecting  costs 
and  other  things,  as  nearly  as  circumstances  admit,  and,  notwithstanding 
anything  in  this  Act,  according  to  the  same  procedure,  as  if  the  modes  of 
investment  or  application  authorized  by  this  Act  were  authorized  by  the 
Act  under  which  the  money  is  in  Court." 

Under  this  section  money  paid  in  under  the  Lands  Clauses  Acts,  in  respect 
of  land  belonging  to  a  charity,  has  been  invested  in  railway  debenture  stock : 
Be  Byron's  Charity,  53  L.  J.  Ch.  152  ;  23  Ch.  D.  171  ;  48  L.  T.  515 ;  31 
W.  R.  517  ;  and  purchase-money  of  glebe  lands  may  be  invested  in  the  re- 
demption of  terminable  rent-charges  on  the  glebe  created  under  the  Land 
Improvement  Act,  1864  :   Exp.  Vicar  of  Castle  Bytham.,  [1895]  1  Ch.  348. 

As  to  the  investment  of  "  capital  money  "  under  the  Settled  Land  Acts, 
1'.  sup.  Vol.  II.  pp.  1771—1775. 

A  proposed  investment  under  sect.  69  in  guaranteed  railway  stock  of  the 
purchase-money  of  a  lunatic's  estate,  taken  by  a  pubhc  body  under  the  Act, 
has  been  treated  as  a  re-investment  in  land,  the  name  of  the  public  body 
being  omitted  from  the  title  of  the  account :  Be  Buckingham,  2  Ch.  D.  690, 
C.  A.  ;  and  see  Be  Milnes,  1  Ch.  D.  28,  C.  A. 

An  interim  investment  on  mortgage  will  be  allowed  if  the  security,  on 
inquiry,  be  found  sufficient :  Be  Smith's  Estate,  9  Eq.  178  ;  Exp.  Franklyn, 
1  D.  &  S.  628  ;  Beading  v.  Hamilton,  5  L.  T.  628 ;  and,  for  the  purposes 
of  costs  payable  by  the  co.  under  sect.  80,  will  not  be  treated  as  a  permanent 
investment :  Be  Blyth's  Trusts,  16  Eq.  468  ;  Sewart's  Estate,  18  Eq.  278  (not 
following  Be  Lomax,  34  Beav.  294  ;  Fkmon's  Trusts,  10  Eq.  612  ;  Wilkin- 
son's Estate,  16  W.  R.  537  ;  37  L.  J.  Ch.  384 ;  18  L.  T.  17). 

And  a  mortgage  of  corporation  waterworks  and  borough  rates  has  been 
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allowed  as  a  proper  security  for  tliis  purpose  :    Exp.  Huddersfleld  Corp., 
V.-C.  M.,  22  Nov.  1878. 

Investment  of  the  funds  in  Court,  and  payment  of  tlie  dividends  to  tlie  Payment  of 
tenant  for  life  will  be  ordered  in  tlie  absence  of  circumstances  disentitling  dividends, 
him  thereto,  although  the  conveyance  has  not  been  executed  by  all  necessary 
parties  :   Re  Wrei/,  13  W.  R.  5-1:2  ;   11  Jur.  N.  S.  296  ;   12  L.  T.  171  ;   Be 
Hitnger/ord,  1  K.  &  J.  413. 

Payment  of  dividends  will  be  ordered  to  the  person  in  possession  when  the 
land  was  taken,  though  his  title  may  be  doubtful :  Re  Perry's  Estate,  1  Jur. 
N.  S.  917  ;  3  W.  R.  561  ;  or  there  may  be  a  dispute  as  to  the  persons  who 
oiight  to  be  parties  to  tlie  conveyance  :   Exp.  Cofield,  11  Jur.  1071. 

Where  the  title  to  part  of  the  land  was  doubtful,  an  apportionment  of  the 
purchase-money  was  ordered,  and  so  much  as  was  equivalent  to  the  property 
to  which  a  good  title  was  shown  was  transferred  to  a  separate  account, 
the  dividends  to  go  to  the  tenant  for  life,  but  the  capital  not  to  be  paid  out 
without  notice  to  the  co.  :  Re  Perks'  Estate,  1  Sm.  &  G.  545. 

Wlien  the  land  taken  is  vested  in  trustees  of  a  settlement,  the  order  for 
investment  may  direct  payment  of  the  dividends  to  the  trustees  or  either  of 
them  :  Re  Clinton,  8  W.  R.  492  ;  6  Jur.  N.  S.  601  ;  Re  Coulson,  17  L.  T.  27. 
See  Payment  Schedule,  Form  No.  2,  p.  209. 

Before  the  Apportionment  Act,  1870,  dividends  on  invested  purchase-  Apportion- 
money  were  not  apportionable  :   Re  Longworlh,  1  K.  &  J.  1  ;   Re  Lawtrm's  mcnt  Act. 
Estates,  3  Eq.  469  ;  but  that  Act  has  made  them  so  :  v.  sup.  p.  1698. 


Section  III. — Application  op  Funds  in  Court. 

MODES   OF  APPLYING  FUND. 

By  sect.  69  of  L.  C.  C.  Act,  1845,  purchase-money  or  compensation 
deposited  in  pursuance  of  the  section  is  to  remain  so  deposited  until  applied 
to  some  one  or  more  of  the  following  purposes  : — 

— in  the  purchase  or  redemption  of  the  land  tax,  or  the  discharge  of  any 
debt  or  incumbrance  affecting  the  land  in  respect  of  which  such  money  shall 
have  been  paid,  or  affecting  other  lands  settled  therewith  to  the  same  or  the 
like  uses,  trusts,  or  purposes  ; 

■ — in  the  purchase  of  other  lands,  to  be  conveyed,  limited  or  settled  upon 
the  Mke  uses,  trusts,  or  purposes,  and  in  the  same  maimer,  as  the  lands  in 
respect  of  which  such  money  shall  have  been  paid  stood  settled  ; 

— it  such  money  shall  have  been  paid  in  respect  of  any  buildings,  taken 
under  the  authority  of  this  or  the  special  Act,  or  injured  by  the  proximity 
of  the  works,  in  removing  or  replacing  such  buildings,  or  substituting  others 
in  their  stead,  in  such  manner  as  the  Court  of  Chancery  (now  Chan.  Div.) 
shall  direct ; 

— in  payment  to  any  party  becoming  absolutely  entitled  to  such  money  ; 

— ^if  such  money  is  liable  to  be  laid  out  in  land  to  be  made  subject  to  a 
"  settlement,"  then  (see  sect.  32  of  the  Settled  Land  Act,  1882,  sup.  p.  2360) 
it  may  be  applied,  mutatis  mutandis,  as  if  it  were  capital  money  arising 
under  the  Settled  Land  Act,  1882. 

And  by  sect.  70,  such  money  may  be  so  applied  upon  an  order  made  on 
the  petition  of  the  party  who  would  have  been  entitled  to  the  rents  and 
profits  of  the  lands  in  respect  of  which  the  money  was  deposited. 

For  orders  under  these  sections,  v.  inf.  pp.  2364 — 2379. 

PEOCEDUEB   FOB  APPLICATION   OF  FUNDS. 

By  0.  LV,  2  (2),  "  applications  for  payment  or  transfer  to  any  person  of  Summons  or 
any  cash  or  securities  standing  to  the  credit  of  any  cause  or  matter,  where  petition. 
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Title  of 
summons 
or  petition. 


Person  to 

apply. 

Service. 


Payment  out 
to  trustees. 


the  cash  does  not  exceed  £1000,  or  the  securities  do  not  exceed  £1000, 
nominal  value,"  and  (7)  "  applications  for  interim  and  permanent  invest- 
ment, and  for  payment  of  dividends  under  the  L.  C.  C.  Act,  1845,  and  any 
other  Act,  whereby  the  purchase-money  of  any  property  sold  is  directed  to 
be  paid  into  Court,"  are  to  be  respectively  made  by  summons  in  Chambers : 
see  Exp.  Mayor  of  London,  25  Ch.  D.  384. 

These  two  clauses  are  to  be  read  together  as  regards  apphcations  under 
the  Lands  Clauses  Acts :  Exp.  Maidstone  and  Ashford  By.  Co.,  Exp.  Bala 
and  Festiniog  By.  Co.,  25  Ch.  D.  168  ;  Be  Calton's  Will,  25  Ch.  D.  240,- 
Be  Brandram,  25  Ch.  D.  366  ;  Be  Madgwick,  25  Ch.  D.  371 ;  and  where  the 
funds  exceed  £1000  the  application  for  payment  out  must  be  by  petition  : 
May  V.  Dowse,  1884,  W.  N.  122  ;  Be  Evan  Evans,  54  L.  T.  527  ;  Re  Howarth, 
1885,  W.  N.  48. 

But  the  Court  in  any  case  has  a  discretion,  and  where  application  by 
petition  is  cheaper  and  more  expeditious,  may  allow  the  costs,  but  the  risk  is 
that  of  the  applicants :  Be  Bethlehem  and  Bridewell  Hospitals,  30  Ch.  D.  541. 

Where  the  original  apphcation  was  properly  made  by  petition  and  a 
supplemental  apphcation  becomes  necessary,  it  should  be  made  by  supple- 
mental petition,  and  not  by  summons  :  Be  Sanders,  70  L.  T.  755. 

An  application  for  payment  out  of  Court  to  the  master  and  fellows  of  a 
college  on  an  undertaking  to  apply  the  money  in  building  two  residences  as 
an  addition  to  the  college,  is  not  within  the  terms  of  sub-sect.  7  :  Exp.  Jesus 
Coll.,  Camb.,  50  L.  T.  583  ;  and  see  Be  Arnold,  31  Sol.  Jo.  560 ;  Be  Earl  de 
Grey's  Entailed  Estates,  1887  W.  N.  241  ;  Be  Hargreave's  Trust,  Exp.  Mayor 
of  Bradford,  58  L.  T.  367. 

The  petition  or  summons  should  be  entitled  "  In  the  matter  of  the  will  or 
settlement  of  A.  B.,"  and  of  the  Lands  Clauses  ConsoUdation  Acts,  1845  and 
1869,  and  the  particular  Act  by  its  short  title. 

Where  an  order  has  been  made  in  one  branch  of  the  Division,  subsequent 
apphcations  should  be  made  to  that  branch  :  Be  Browne,  14  W.  R.  298  ; 
O.  V,  9  (2). 

In  cases  under  sect.  70,  the  tenant  for  Ufe  is  the  proper  person  to  apply  : 
Exp.  Metn.  By.  Co.,  16  W.  R.  996  ;  and  the  summons  need  not  be  served  on 
any  person  entitled  in  remainder  :  Exp.  Staples,  1  D.  M.  &  G.  294. 

But  where  the  apphcation  is  under  sect.  74  {v.  inf.  p.  2388),  as  well  as 
under  sect.  70,  the  remaindermen,  being  parties  interested  within  the 
meaning  of  sect.  74,  should  be  served :   Be  Crane's  Estate,  7  Eq.  322. 

So,  also,  where  the  summons  is  for  apphcation  of  the  fund  otherwise  than 
by  re-investment  in  land,  the  presence  of  the  remainderman  is  necessary : 
BeLeigh's  Estate,  6  Ch.  887, 890,  n. ;  e.g.,  where  the  funds  are  to  be  apphed 
in  permanent  improvements,  in  which  case  his  consent  is  necessary  :  S.  C, 
6  Ch.  892  ;  but  see  Be  Aldred's  Estate,  21  Ch.  D.  228,  where,  under  the  cir- 
cumstances of  the  trust,  the  order  was  made  without  requiring  service  on 
the  remaindermen. 

The  summons  for  payment  or  transfer  should  be  served  on  persons 
having  charges  on  the  land  taken,  who  should  at  the  same  time,  in  cases 
where  their  interests  are  not  affected,  be  tendered  30s.  for  costs :  Be  Gore 
Langton,  10  Ch.  328  ;  Be  Hungerford,  3  K.  &  J.  455 ;  and  see  0.  lxv, 
27  (19). 

On  the  question  when  trustees  should  be  served,  see  Exp.  Metn.  By.  Co. 
16  W.  B.  996  ;  Be  Finch,  14  W.  R.  472  ;  Henniker  v.  Chafy,  35  Beav.  124 
Be  D.  of  Cleveland's  Harte  Estates,  1  Dr.  &  Sm.  46  ;  Dan.  1847,  1848 
e<iK/.  p.  2401. 

Where  an  infant  is  entitled  to  appear,  a  guardian  ad  litem  should  be 
appointed:  Be  Johnson's  Settlements,  ^'E.q^.Z^?.;  Be  D.  of  Cleveland,  I  Dr.  & 
S.  46  ;  et  v.  sup.  pp.  935,  936. 

Upon  the  petition,  under  sect.  69,  of  a  widow  entitled  for  hfe  or  until  her 
marriage,  the  fund  was  paid  out  to  the  trustees  of  the  settlement,  they 
undertaking  to  hold  the  same  upon  the  trusts  thereof :  Evans'  Settlement,  14 
Ch.  D.  511 ;  and  in  Be  Wright's  Trusts,  24  Ch.  D.  662,  where  there  was  no 
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power  of  sale  under  the  will,  and  the  tenant  for  life  was  one  of  two  trustees 
who  were  desirous  of  retiring,  two  trustees  were  appointed  and  the  funds 
paid  out  to  them  to  be  held  on  the  trusts  of  the  will ;  see  also  Be  Harrop's 
Trusts,  24  Ch.  D.  717  ;  Re  Belfast  Improvement  Acts,  Exp.  Reid  [1898],  1 
I.  R.  1. 

The  sanction  of  the  Charity  Commrs  is  not  required  to  an  application  for  Charity 
the  re-investment  of  a  fund  belonging  to  a  charity :  Re  Lister's  Hosp.,  6  Commrs. 
D.  M.  &  G.  184  ;  Re  Cheshunt  College,  1  Jur.  N.  S.  995  ;  3  W.  R.  638  ;  and 
see  Braund  v.  E.  Devon,  3  Ch.  800,  806  ;  Re  St.  Oiles  Vol.  Corps.,  25  Beav. 
313 ;  sup.  p.  1277  ;  semis,  where  the  apphcation  is  for  payment  out  to 
three  of  the  trustees  of  a  charity  having  no  power  of  sale  :  Re  Faversham 
Charity,  10  W.  R.  291 ;  5  L.  T.  787. 

Where  the  scheme  provided  for  vesting  the  charity  property  in  the  official 
trustee  of  charity  lands  and  official  trustees  of  charitable  funds,  the  official 
trustees  were  properly  made  respondents  and  served  :  Re  Stafford's  Charity, 
57  L.  T.  846  ;   1887,  W.  N.  252. 

Under  the  Universities  and  Colleges  Estates  Acts,  1858  to  1880,  the  Universities 
consent  of  the  Board  of  Agriculture  (to  be  evidenced  by  an  order  as  and  Colleges 
mentioned  in  sect.  27  of  the  Act  of  1858)  must  be  obtained  previous  to  the  Estates  Acls. 
application  of  purchase-moneys  of  college  property :    Re  King's  College, 
Cambridge,  [1891]  1  Ch.  333,  677. 

Under  the  Universities  and  College  Estates  Act,  1898  (61  &  62  V.  c.  53), 
s.  6,  sub-s.  1,  where  the  purchase,  consideration,  or  compensation  money 
payable  in  respect  of  any  land  belonging  to  a  university  or  college  is  directed 
by  any  Act  of  Parliament  to  be  paid  into  Court,  the  money  is,  at  the  option 
of  the  university  or  college,  to  be  paid  either  as  directed  by  the  Act  or  to  the 
Board  of  Agriculture,  and  (sub-sect.  2)  money  or  securities  already  in  Court 
may,  on  the  apphcation  of  the  university  or  college,  be  paid  or  transferred 
to  the  Board.  Such  money  or  securities  (sub-sect.  3)  are  to  be  treated  as 
capital  money  and  are  applicable  according  to  sect.  2  of  the  Act. 

Where  the  title  of  the  landowner  was  disputed  by  the  Crown,  a  petition  Title  disputed 
by  him  for  payment  out  was  directed  to  stand  over  until  the  claim  of  the  by  Crown. 
Crown  was  disposed  of  :  Re  Manor  of  Lowestoft,  Exp.  Refve.  24  Cli.  D.  253, 
C.  A. 

Orders  for  payment  out  under  the  Act  cannot  be  made  conditionally,  e.g.,  Nocon- 
that  the  vendor  should  give  up  title  deeds  of  a,  lease  which  the  oo.  had  ditional 
vested  in  themselves  by  deed  poll :    Re  Taylor,  T.  v.   Whittaker,  1890,  °^^^^- 
W.  N.  9. 

When  two  funds,  having  been  separately  dealt  with  in  different  branches  Procedure; 
are  to  be  invested  in  one  purchase  only,  one  petition  (or  summons)  should  be  two  funds, 
presented :   Re  Core  Langton,  10  Ch.  328  ;   and  upon  the  consent  of  both 
Judges,  leave  was  given  to  present  one  petition  in  both  matters,  without 
transfer  of  either  :  Re  Ld.  Arden,  10  Ch.  445. 

Where,  after  the  date  of  an  order  on  a  petition  the  petitioner  died,  an  Death  of 
order  was  made,  under  O.  l,  1875,  now  0.  xvil,  to  carry  on  the  proceedings  :  petitioner. 
Re  Atldn's  Estate,  1  Ch.  D.  82. 

AFnCAVIT  OF  TITLE  AND   OF  NO  OTHEE  CLAIM. 

AppKcants  claiming  to  be  entitled  to  the  funds  in  Court  must  make  an 
affidavit  verifying  their  title,  and  stating  that  they  are  "  not  aware  of  any 
right  in  any  other  person,  or  of  any  claim  made  by  any  other  person,"  to  the 
sum  claimed,  or  any  part  thereof  ;  or,  if  the  petitioners  are  aware  of  any 
such  right  or  claim,  they  must  in  their  affidavit  state,  or  refer  to,  and  except 
it :  see  Re  Fleet  Market  Act,  2  Y.  &  J.  493  ;  Exp.  Grainge,  3  Y.  &  C.  62, 
66,  n. ;  Exp.  Rollick,  4  Ry.  Ca.  498  ;  16  L.  J.  Ch.  71  ;  Re  Braye,  9  Ha.  vii.  ; 
0.  Lii,  18. 

Even  if  the  application  is  merely  for  transfer  to  a  separate  account,  and 
for  payment  of  the  interest  to  a  tenant  for  life,  the  practice  of  the  Court  is  to 
require  the  production  of  such  an  affidavit :   Exp.  St.  Thomas's  Hospital, 
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V.-C.  K.  B.,  20  Deo.  1850 ;  and  so,  too,  where  the  income  only  is  to  be  dealt 
with  :  Exp.  St.  Mary's  Coll.,  14  W.  R.  788  ;  Re  Milne's  Estate,  1  N.  R.  516  ; 
8  L.  T.  199  ;  but  see  Be  Smith,  14  W.  B.  949  ;  Re  President  and  Scholars  of 
Magdalen  Coll.,  42  L.  T.  822  ;  so,  too,  the  affidavit  was  required  on  a  petition 
for  reinvestment  in  building,  &o. :  Re  Johnson's  Settlement  Trusts,  8  Eq. 
348.  ^ 

When  the  affidavit  has  been  made  in  proof  of  the  title  of  the  tenant  for 
life,  another  affidavit  is  not  called  for  when  the  life  drops,  and  the  petition 
is  for  distribution  of  the  corpus  of  the  fund  :  Re  Dunn's  Estate,  V.-C.  H. 
24  Aug.  1874,  A.  2376. 

The  Court  may  dispense  with  the  affidavit  being  made  by  all  the 
applicants :  Jersey  v.  J.,  Re  Vale  of  Neath  Ry.  Act,  1866,  W.  N.  78. 

In  the  case  of  charity  land,  an  affidavit  by  the  clerk  to  the  trustees  was 
hold  sufficient :  Re  Edw.  VI.'s  Almshouses,  16  W.  B.  841 ;  37  L.  J.  Ch.  664 ; 
19  L.  T.  80. 

The  affidavit  of  the  bursar  of  a  college,  or  of  the  solr  or  secretary  of  a  co., 
or  corporation  is  accepted. 

Charges  on  the  land  taken  should  be  mentioned  in  the  petition. 


(l.)   REDEMPTION   OE   LAND   TAX. 

1.  Purchase  or  Redemption  of  Land  Tax — Sect.  69. 

The  Judge  being  of  opinion  that  it  is  fit  and  proper  that  the 
sum  of  £129  7s.  &d.  to  be  raised  as  directed  in  the  Schedule  hereto 
should  be  applied  in  the  redemption  of  the  land  tax  hereinafter 
mentioned ;  Doth  order  that  the  funds  in  Court  be  dealt  with  as 
directed  in  the  Schedule  hereto  the  applicant  by  his  solrs  undertaking 
to  pay  the  brokerage  on  the  sale  thereby  directed  the  said  sum  of 
£129  7s.  6d.  being  the  capital  sum  required  to  redeem  the  land 
tax  of  £4  6s.  3d.  now  accrued  upon  the  lands  situate  at  —  in  the 
county  of  —  in  the  summons  mentioned ;  And  it  is,  pursuant  to 
the  80th  section  of  the  Lands  Clauses  Consolidation  Act,  1845, 
ordered  that  the  Eespts  do  pay  to  the  applicant  his  costs,  including 
therein  all  reasonable  charges  and  expenses  incident  thereto  of  [the 
investment  of  the  said  money  in  the  redemption  of  the  said  land 
tax  and  of]  obtaining  this  order  and  of  all  proceedings  relating  thereto  ; 
such  costs  to  be  taxed  by  the  Taxing  Master  in  case  the  parties  differ. 

(Insert  in  Payment  Schedule.) 


Sell  sufficient  Consols  without 
deducting  brokerage  to  raise 
£129  7s.  6d. 

Pay  proceeds  


Commrs    of    Inland 
Revenue. 


—Re  NuUall,  Joyce,  J.,  5  March,  1901,  B.  233  ;  Re  Bethlem  Hospital, 
M.  R.,  27  Feb.  1875,  A.  499,  19  Eq.  457. 

For  order,  where  the  purchasers  had  redeemed  the  tax,  and  provision 
was  made  for  their  reimbursement  out  of  the  fund  in  Court,  see  Re  Emanuel 
College,  V.-C.  B.,  6  July,  1878,  A.  2135. 
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NOTES. 


BEDEMPTIOH   OF   LAND    TAX. 


By  the  Finance  Act,  1896,  s.  32,  "  The  owner  of  any  land  may  in  any 
year  redeem  the  land  tax  charged  on  such  land  by  payment  to  the  Com- 
missioners of  Inland  Revenue  of  a  capital  sum,  equal  to  thirty  times  the 
sum  assessed  on  such  land  by  the  assessment  last  made  and  signed,  after 
deducting  any  increase  of  the  assessment  made  by  virtue  of  this  section, 
and  such  sum  may  be  paid  either  in  a  single  payment,  or  by  such  annual 
instalments  as  may  be  agreed  upon  with  the  Commissioners,  and  interest 
at  the  rate  of  3  p.  c.  per  ann.  on  so  much  of  the  capital  sum  as  remains 
unpaid  shall  be  payable  with  each  instalment,  and  all  the  instalments 
remaining  unpaid  may  be  paid  at  any  time." 

Compensation  money  may  be  applied  in  redemption  of  the  land  tax  on 
other  lands  of  the  persons  entitled,  and  the  costs  of  such  redemption  are 
payable  by  the  co.  under  sect.  80  :  Re  Beihlem  Hasp.,  19  Eq.  457  ;  Be  V.  of 
Queen  Camel,  11  W.  R.  503  ;  18  L.  T.  235  ;  Re  L.  B.  &  S.  C.  By.  Co.,  M.  R., 
15  July,  1854  ;  18  Beav.  608  ;  Exp.  Beddoes,  V.-C.  S.,  24  Nov.  1854,  A.  193  ; 
2  Sm.  &  G.  466  ;  and  so  under  a  private  Act,  which  provided  that  the  co. 
should  pay  costs  of  investment  in  "  lands,  tenements,  and  hereditaments  "  : 
Exp.  St.  Katharine's  Hasp.,  17  C:h.  D.  378  ;  and  see  Exp.  Trafford,  2  Y.  &  C. 
Ex.  522. 

So,  too,  the  costs  were  borne  by  the  co.  where  money  in  Court  was  apphed 
partly  in  redemption  of  land  tax,  and  partly  in  repaying  the  vendor,  tenant 
for  hfe,  sums  expended  by  him  in  redemption  of  land  tax  more  than  twenty 
years  before  the  passing  of  the  Cos.  Act :  Exp.  L.  Northwick,  1 Y.  &  C.  Ex.  166. 

(ll.)      DISCHARGE   OP  INCUMBRANCES. 

1.  DiscJiarge  of  Incumbrance — Direction  for  Reconveyance — Sect.  69. 

The  Judge  being  of  opinion  that  it  is  fit  and  proper  that  the  £ — 
cash  mentioned  in  the  Schedule  hereto,  should  be  applied  in  the 
discharge  of  the  incumbrance  created  by  the  indenture  dated  &c. 
in  the  summons  mentioned  ;  It  is  ordered  that  a  proper  reconveyance 
[or  reassignment]  of  tlie  hereditaments  &c.  comprised  in  the  said 
indenture  be  settled  by  the  Judge :  And  it  is  ordered  that,  upon  the 
execution  thereof  by  such  parties  thereto  as  the  Judge  shall  direct  being 
certified,  the  funds  in  Court  be  dealt  with  as  directed  in  the  Schedule 
hereto ;  And  thereupon  such  person  or  persons  to  deliver,  upon  oath, 
all  documents  in  his  or  their  custody,  possession  or  power,  relating 
to  the  said  hereditaments,  to  such  person  or  persons  as  shall  for 
that  purpose  be  named  in  such  certificate. 

(Insert  in  Payment  Schedule.) 


Upon  the  execution  of  the  re- 
conveyance directed  by  this 
order,  by  such  parties  thereto 
as  the  Judge  shall  direct  being 
certified  by  the  Master — 
Pay  cash   


The  person  or  persons  to 
be  certified  to  be  entitled 
to  receive  the  same. 


£  s.   d. 


£   s.  d. 
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For  inquiry  whether  it  was  for  the  benefit  of  the  persons  interested  that 
part  of  the  fund  should  be  applied  in  discharge  of  an  incumbrance,  see  Exp. 
Holmes,  V.-C,  16  March,  1849,  B.  644. 


2.  The  like — Where  Incumbrance  equitable. 

The  Judge  being  of  opinion  that  it  is  fit  and  proper  that  the  sum 
of  £ —  cash  in  Court  should  be  applied  towards  the  redemption 
(discharge)  of  the  incumbrance  created  by  the  indenture  dated  &c., 
doth  order  that  a  receipt  for  the  said  sum  be  indorsed  on  the  said 
indenture  dated  &q_.,  and  signed  by  the  applicants  C.  &c. ;  And, 
upon  such  receipt  b€ing  signed  by  the  applicants  C.  &c.,  it  is  ordered 
that  the  funds  in  Court  be  dealt  with  as  directed  in  the  Schedule 
hereto. — ^Direction  to  tax  costs  &c. 

(Insert  in  Payment  Schedule.) 


Upon  the  signing  of  the  receipt 
for  £ —  endorsed  on  the  in- 
denture, dated  &o.,  in  this 
order  mentioned,  by  the 
Applicant  C.  being  verified 
by  afEdavifr — 

Pay  the  cash 


£  s.   d. 


—See  Re  Reay,  V.-C.  K.,  23  March,  1855,  B.  661. 

For  Kke  order  to  pay  off  one  incumbrance,  and  the  residue  of  the  purchase- 
money  to  be  applied  in  part  payment  of  subsequent  incumbrancers,  see  Be 
Macclesfidd  School,  V.-C.  W.,  3  July,  1865,  B.  1114. 


NOTES. 


DISCHAKGB   OT  INOtlMBEAKCES. 

The  costs  of  payment  of  incumbrances  are  not  payable  by  the  co. ;  v.  inf. 
p.  2399. 

The  purchase-money  of  land  compulsorily  taken  from  a  municipal  corp. 
may  be  applied  in  paying  ofi  an  incumbrance  on  other  lands  of  the  corp. : 
Exp.  Corp.  of  Cambridge,  6  Ha.  30 ;  5  Ky.  Ca.  204 ;  Exp.  Corp.  of  London, 
5  Eq.  418. 

A  beneficial  lease  is  an  incumbrance  on  the  lands  of  a  corp.,  and  may  be 
bought  up  with  money  in  Court  under  sect.  69  :  Exp.  Corp.  of  Sheffield,  21 
Beav.  162  ;  and  see  Exp.  Bishop  of  London,  2  D.  F.  &  J.  14. 

So,  too,  the  purchase-money  of  land  belonging  to  a  corp.  was  apphed  in 
payment  ofi  of  mortgages  of  certain  tolls,  and  of  bonds  which  had  been  given 
by  the  corp.  for  money  borrowed  under  an  Act  of  Parliament,  and  which 
were  payable  out  of  the  borough  fund :  Be  Derby  Municipal  Estates,  3 
Oh.  D.  289. 

When  the  money  is  to  be  apphed  in  discharge  of  a  mortgage  on  other  land 
of  the  vendor,  the  mortgage  deed  must  be  proved  by  the  attesting  vpitness, 
notwithstanding  the  C.  L.  P.  Act,  1854,  s.  26  :  Be  Reay,  1  Jur.  N.  S.  222  ;  3 
Eq.  R.  512  ;  3  W.  R.  312  (V.-C.  K-,  after  consulting  the  other  Judges). 
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(ill.)   EE-INVESTMENT  IN   LAND. 

The  present  practice  under  O.  lv,  2  (7)  as  to  obtaining  orders  for  re- 
investment in  land  under  L.  C.  C.  Act,  1845,  ss.  69,  70,  is  to  apply  by- 
summons,  when,  if  the  investment  be  approved,  the  summons  is  ad- 
journed for  the  abstract  of  title  (duly  verified)  to  be  brought  into 
Chambers  and  referred  to  the  conveyancing  counsel  of  the  Court  to  advise 
on  the  title  and  draw  the  conveyance  ;  upon  the  title  and  conveyance  being 
approved  of,  the  order  is  made  and  drawn  up  as  shown  in  Forms  1  and  2 
following. 


1.  Re-investment  in  Land — Interest  of  Residue  paid  to  Tenant  for 
Life— Sects.  69,  70. 

The  Judge  having  approved  of  the  purchase  of  the  freehold 
hereditaments  known  as  — ,  situate  &c.,  in  the  summons  mentioned, 
as  a  fit  and  proper  purchase  wherein  to  invest  the  sum  of  £ —  to  be 
raised  as  directed  in  the  Schedule  hereto,  And  having  approved  of 
the  title  to  the  said  freehold  hereditaments,  and  an  indenture  having 
been  settled  and  approved  by  the  Judge  as  a  fit  and  proper  con- 
veyance of  the  said  hereditaments,  consisting  of  an  indenture  intended 
to  be  made  between  A.  of  the  one  part  and  B.  of  the  other  part,  to 
be  executed  as  therein  mentioned,  and  which  indenture  is  identified 
by  the  signature  of  the  Master  in  the  margin  of  the  ingrossment 
thereof ;  It  is  ordered  that,  the  funds  in  Court  be  dealt  with  as 
directed  in  the  Schedule  hereto,  the  applicants  by  their  sobs  under- 
taking to  pay  the  brokerage  on  the  sale  thereby  directed. 

{Insert  in  Payment  Schedule.) 


Upon  the  execution  by  A.  of 
the  iadenture  of  conveyance 
made  between  A.  of  the  one 
part  and  B.  of  the  other  part 
in  this  order  mentioned,  and 
which  is  identified  by  the 
signature  of  Master  C.  in  the 
margin  of  the  ingrossment 
thereof  being  verified  by 
affidavit — 

Sell  sufficient  Consols  to  raise 
£ —  without  deducting  broke- 
rage. 

Out  of  proceeds — 

Pay 

Pay  any  interest  and  interest 
as  it  accrues  during  life  of 
payee  on  residue  of  Consols. 


A.,  of  &c.  (vendor). 

I).,  of  &c.  (tenant  for  life). 


£  6.   d. 


£  s.  d. 


For  order  approving  purchase,  and  directing  inquiry  "  whether  a  good 
holding  title  can  be  made  to  the  said  estate  and  premises,"  with  consequent 
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directions,  see  Re,  L.  and  Brighton  By.  Co.,  Exp.  Hdberdashe.rs'  Co.,  M.  R.,  30 
July,  1857,  B.  1672  ;  and  see  Re  Martin,  M.  R.,  17  Jur.  30. 

For  an  order  where  the  Court  was  of  opinion  that  both  the  reference  of 
title  and  settlement  of  conveyance  might  be  dispensed  with,  see  Re  Stowell, 
V.-C.  M.,  18  Jan.  1878,  B.  98. 

For  order  for  the  investment  of  the  purchase-money  of  leaseholds  in  the 
purchase  of  the  reversion  in  fee  of  other  leaseholds,  where  the  owners  were 
infants,  and  for  a  conveyance  to  a  trustee  in  trust  for  the  infants,  their  exors 
and  admOTS,  until  they  should  attain  twenty-one,  and  afterwards  in  trust  for 
them  in  fee,  see  Re  Brasher's  Trust,  6  W.  R.  406. 

For  order  for  investment  in  leasehold  and  copyhold  estates,  see  Re  L.  and 
Brighton  Ry.  Co.,  M.  R.,  22  Mar.  1859,  B.  1467. 

And  for  order  for  investment  in  copyholds,  with  inquiry  as  to  fines,  and 
the  receiver  to  pay  them,  see  Thellusson  v.  Woodford,  Form  1,  inf.  p.  2448. 

For  order  for  re-investment  in  purchase  of  a  copyhold  estate,  held  of  a 
manor  whereof  the  incumbent  was  lord,  of  purchase-money  of  lands  belong- 
ing to  a  living,  see  Be  Johnes,  M.  R.,  7  Dee.  1861,  A.  2359. 

For  proceedings  under  an  order  for  re-investment  in  land,  see  Anon.,  18 
Jur.  742. 

In  Re  Blamfield,  25  W.  R.  37,  on  a  petition  for  re-investment  of  a  sum  of 
£50  in  land  adjoining  the  settled  estate,  the  usual  order  of  reference  as  to 
title  was  made,  but  the  Court  gave  leave  to  apply  in  Chambers  that  the 
investigation  of  the  title  might  be  dispensed  with. 

For  forms  of  application,  see  D.  C.  F.  1113  ei  seq. 

2.  The  like — In  Two  Estates — Petitioners  to  supply  Deficiency — 

Sect.  69. 

The  Judge  having  approved  of  the  purchase  of  the  freehold 
hereditaments  known  as  &c.,  situate  &c.,  comprised  in  the  agree- 
ment, dated  &c.,  in  the  summons  mentioned,  as  a  fit  and  proper 
purchase  wherein  to  invest  the  sum  of  £ — ,  to  be  raised  as  directed  in 
the  Schedule  hereto  ;  And  the  Judge  having  also  approved  of  the 
purchase  of  the  freehold  hereditaments  known  as  &c.,  situate  &c., 
comprised  in  the  agreement,  dated  &c.,  in  the  summons  also  men- 
tioned, as  a  fit  and  proper  purchase  wherein  to  invest  the  sum  of 
£ — ,  to  be  raised  as  directed  in  the  said  Schedule  ;  And  the  applicants 
by  their  solrs  undertaking  to  supply  any  deficiency  in  the  funds 
mentioned  in  the  said  Schedule  to  make  good  the  purchase-money  of 
the  said  two  estates  ;  And  the  Judge  having  approved  of  the  title 
to  the  estates  respectively  comprised  in  the  said  agreements,  dated 
&c. ;  And  an  indenture  having  been  settled  and  approved  by  the 
Judge  as  a  fit  and  proper  conveyance  of  the  hereditaments  com- 
prised in  the  first-mentioned  agreement,  dated  &c.,  consisting  of 
an  indenture  intended  to  be  made  between  A.  of  the  one  part  and 

B.  of  the  other  part,  to  be  executed  as  therein  mentioned,  and 
which  indenture  is  identified  by  the  signature  of  the  Master  in  the 
margin  of  the  ingrossment  thereof ;  And  an  indenture  having  been 
settled  and  approved  by  the  Judge  as  a  fit  and  proper  conveyance  of 
the  hereditaments  comprised  in  the  second-mentioned  agreement, 
dated  &c.,  consisting  of  an  indenture  intended  to  be  made  between 

C.  of  the  one  part  and  B.  of  the  other  part,  to  be  executed  as  therein 
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mentioned,  and  wliicli  indenture  is  identified  by  the  signature  of 
tlie  Master  in  the  margin  of  the  engrossment  thereof  ;  It  is  ordered 
that  the  funds  in  Court  be  dealt  with  as  directed  in  the  said  Schedule, 
the  applicants  by  their  solrs  undertaking  to  pay  the  brokerage  on 
the  sale  thereby  directed. 

{Insert  in  Payment  Schedule.) 


Upon  the  execution  of,  &o. 
[Form  :,  p.  2367,  ante]. 

Sell  sufficient  Bank  Stock  {or 
other  investment)  to  raise  £102 
without  deducting  brokerage. 


Pay 


If  the  Bank  Stock  {or  other  in- 
vestment) is  ins'ffioient  to 
raise  such  sum  in  full,  sell 
the  whole  of  such  Stock 
mthout  deducting  brokerage 
and  pay  proceeds  on  account 
of  such  sum 

Upon  the  execution  of  &c. 
[Form  1,  p.  2367,  ante]. 

Sell  sufficient  of  the  residue,  if 
any,  of  the  Bank  Stock  {or 
other  investment)  to  raise  £170, 
without  deducting  brokerage. 


Pay, 


If  thi  residue  of  the  Bank 
Stock  {or  other  investment)  is 
insufficient  to  raise  such  sum 
in  full,  sell  such  residue  with- 
out deducting  brokerage  and 
pay  proceeds  on  account  of 
such  sum  


A.,  of  &c.  (the  vendor). 


The  same. 


C,  of  &o.  {the  vendor). 


The  same. 


£    s.  d. 


102    0    0 


170   0    0 


£  s.   d. 


—See  Ex-p.  Douthwaite,  V.-C.  K.,  1  Aug.  1853;  1852,  A.  1471. 


3.  The  like — In  one  Estate — Costs. 

This  Court  being  of  opinion  that  the  proposed  purchase  of  the 
land  described  in  the  conditional  agreement  for  sale  dated  &c.,  is 
a  fit  and  proper  purchase  wherein  to  invest  the  proceeds  of  the  sale 
of  £888  17s.  9(?.  stock  in  the  Schedule  hereto  mentioned,  together 
with  other  moneys  belonging  to  the  applicants  amounting  in  the 
whole  to  the  sum  of  £2178  17s.  ?>d. ;  And  it  appearing  that  a  good 
title  has  been  shown  to  the  said  land  and  that  a  proper  conveyance 
of  the  said  land  has  been  settled  by  the  Judge  consisting  of  an 
indenture  marked  &c.,  and  identified  by  the  signature  of  the  Master 

VOL.  III.  7   N 


2370  Lands  Clauses  Consolidation  Acts,  1845,  &c.     [c.  Liv. 

in  the  margin  of  the  engrossment  thereof,  and  intended  to  be  made 
between  the  parties  mentioned  therein ;  It  is  pursuant  to  the  80th 
section  of  the  Lands  Clauses  Consolidation  Act,  1845,  ordered  that 
the  London  County  Council  do  pay  to  the  applicants  their  costs, 
including  therein  all  reasonable  charges  and  expenses  incident  thereto 
of  the  said  investment  and  of  obtaining  this  order  and  of  all  pro- 
ceedings relating  thereto  to  be  taxed  by  the  Taxing  Master,  but  the 
Taxing  Master  is  not  to  allow  any  portion  of  the  said  costs  and 
costs,  charges  and  expenses  which  may  have  been.incurred  by  reason 
of  the  said  purchase-money  exceeding  the  proceeds  of  the  sale  of 
the  funds  in  Court ;  And  it  is  ordered  that  the  funds  in  Court  be 
dealt  with  as  directed  in  the  Schedule  hereto,  the  applicants  by 
their  Counsel  undertaking  to  pay  the  brokerage  on  the  sale  thereby 
directed. — [AM  Payment  Schedule  directing  sale  of  stock  upon  execu- 
tion of  indenture  being  certified  and'payment  to  Vendor.'] — See  Re  Clarh, 
deceased,  Swinfen-Eady,  1  March,  1906,  A.  163  ;  [1906]  1  Ch.  615. 

4.  The  like — Special  Order  made  on  Petition — Part  of  Purchase- 
money  provided  out  of  Fund  standing  to  another  Credit — Stamp 
Duty  to  be  apportioned — Company  to  pay  Moiety  of  Costs  and 
the  Brokerage  on  one  Fund  only — Costs  not  to  exceed  Costs  on  a 
Summons. 

This  Court  being  of  opinion  that  the  purchase  of  the  lands,  in  the 
agreement  dated  (7th  December,  1888),  mentioned,  is  a  fit  and  proper 
purchase,  wherein  to  invest  the  sum  of  (£2500)  to  be  raised  as  directed 
in  Schedule  I.  hereto;  Doth  order  that  the  following  &c. :  1.  An 
inquiry  whether  a  good  title  can  be  made  to  the  said  lands  ;  And 
in  case  a  good  title  can  be  made.  It  is  ordered  that  a  conveyance 
thereof  be  settled  and  approved  by  the  Judge  ;  And,  upon  the  execu- 
tion of  such  conveyance  by  such  parties  thereto  as  the  Judge  shall 
direct,  being  certified  ;  It  is  ordered  that  the  funds  in  Court  be  dealt 
with  as  directed  in  Schedule  I.  hereto,  the  Petr  by  his  counsel 
undertaking  to  pay  the  brokerage  in  respect  of  the  sale  directed  by 
Schedule  I. ;  And  it  is  ordered  that  the  names  of  the  persons  or  person 
entitled  to  receive  the  said  purchase-money  of  (£2500),  and  the  pro- 
portions in  which  such  persons  shall  be  entitled  to  receive  the  same, 
be  certified ;  And  this  Court  being  of  opinion  that  the  purchase  of 
the  lands  in  the  agreement  dated  (8th  December,  1888),  is  a  fit  and 
proper  purchase  wherein  to  invest  the  sum  of  (£2275),  to  be  raised 
as  directed  in  Schedule  II.  hereto  (Direct  usual  inquiry  as  to  title, 
with  consequential  directions  as  before)  ;  And  it  is  ordered  that,  upon 
the  execution  of  such  last-mentioned  conveyance  by  &c.,  being 
certified,  the  funds  in  Court  be  dealt  with  as  directed  in  Schedule  II. 
hereto  ;  And  it  is  ordered  that  the  names  of  the  persons  &c.  {as  before) ; 
And  it  is  ordered  that  it  be  referred  to  the  Taxing  Master  to  tax 
the  costs  of  the  Petr  (including  therein  all  reasonable  charges  and 


SECT.  III.]      Application  of  Funds  in  Court.  2371 

expenses  of  and  incidental  thereto  of  the  re-investment  of  the  said 
moneys  in  the  purchase  of  the  said  lands,  and  of  obtaining  this 
order,  and  of  all  proceedings  relating  thereto,  except  such  costs,  if 
any,  as  are  occasioned  by  litigation  between  adverse  claimants)  ; 
And  in  such  taxation  the  Taxing  Master  is  to  distinguish  the  amount 
of  the  ad  valorem  stamp  upon  the  conveya,nce  of  the  said  lands  in 
the  said  agreement  dated  (7th  December,  1888),  mentioned,  and  to 
apportion  the  same  rateably  in  the  proportion  which  the  funds 
mentioned  in  Schedule  I.,  and  so  much  of  the  funds  mentioned  in 
Schedule  II.  as  shall  be  taken  in  aid,  respectively  bear  to  the  whole 
of  the  purchase-money  of  £2500  therein  mentioned  ;  And  the  Taxing 
Master  is  also  to  distinguish  the  costs  of  the  re-investment  in  the 
purchase  of  the  lands  in  the  said  agreement  dated  (8th  December, 
1888)  including  the  ad  valorem  stamp  thereon,  and  to  certify  the 
amount  of  the  costs  hereby  directed  to  be  taxed  (other  than  the 
amounts  so  to  be  distinguished)  in  moieties  as  payable  by  the  G.  W. 
Ry.  Co.,  and  out  of  the  funds  in  Schedule  II.  respectively,  but  so 
that  the  moiety  to  be  paid  by  the  G.  W.  Ry.  Co.  shall  not  exceed  a 
moiety  of  the  costs  which  would  have  been  incurred  by  the  Petr 
if  this  application  had  been  made  by  summons  adjourned  to  the  Judge 
in  Chambers  instead  of  by  petition,  and  had  related  to  the  said 
agreement  dated  (7th  December,  1888),  only  ;  And  the  Taxing  Master 
is  to  add  to  the  moiety  so  payable  by  the  G.  W.  Ry.  Co.  the  pro- 
portion of  the  ad  valorem  stamp,  apportioned  and  distinguished  as 
aforesaid,  of  the  said  agreement  dated  (7th  December,  1888),  and  to 
certify  the  total  amount  of  the  said  costs  payable  by  the  G.  W.  Ry. 
Co  ;  And  the  Taxing  Master  is  to  add  to  the  said  costs  payable  out 
of  the  funds  in  Schedule  II.  the  proportion  of  the  ad  valorem  stamp, 
apportioned  and  distinguished  as  aforesaid,  in  respect  of  the  said 
agreement  dated  (7th  December,  1888),  and  also  the  said  costs  and 
ad  valorem   stamp  so   to   be   distinguished   in   respect   of   the   re- 
investment in  the   said   agreement  dated   (8th  December,   1888), 
mentioned,  and  to  certify  the  total  amount  of  costs  payable  out  of 
the  funds  in  Schedule  II.  ;    but  in  case  it  shall  appear  that  a  good 
title  cannot  be  made  to  the  lands  comprised  in  the  said  agreement 
dated  (7th  December,  1888),  then  the  Taxing  Master  is  to  certify  the 
whole  of  the  costs  of  and  incident  to  the  said  last-mentioned  agree- 
ment as  payable  out  of  the  funds  in  Schedule  II. ;  And  it  is,  pur- 
suant to  the  80th  section  of  the  Lands  Clauses  Consolidation  Act, 
1845,  Ordered  that,  upon  the  execution  of  the  conveyance  under 
the  said  agreement  dated  (7th  December,  1888),  the  G.  W.  Ry.  Co. 
do  pay  to  the  Petr  C.  L.  what  shall  be  certified  to  be  the  total  amount 
of  the  said  costs  payable  by  them. 
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{Insert  in  Payment  Schedule  I.) 


Upon  the  execution  of  the  con- 
veyance to  be  approved  in 
respect    of    the    agreement 
dated   (the   7th   December, 
1888)  being  oertiBed  by  the 
Master — 

£  s.  d. 

£ 

s.   d. 

Sell  Consols  without  deducting 
brokerage. 

.... 

■■ 

539 

1     8 

Pay  proceeds  in  part  satisfac- 
tion of  purchase  money  of 
£2500  in  such  proportions  as 
shall  be  certified. 

The  person  or  persons 
to  be  certified  as  en- 
titled to  receive  the 
said  sum. 

(Insert  in  Payment  Schedule  II.) 


Sell  the  Two-and-a-half  per 
cent.  Annuities. 

Sell  sufficient  Consols  to  raise 
with  the  proceeds  of  the 
above  sale  and  the  proceeds 
of  the  sale  directed  by  Pay- 
ment Schedule  I.  (£2500),  and 
the  costs  to  be  certified  as 
payable  out  of  the  above 
funds. 

Out  of  proceeds — 

Pay  the  said  costs. 

Pay  residue  in  full  satisfaction 
of  the  purchase-money  of 
(£2500)  in  such  proportions 
as  shall  be  certified. 

Upon  the  execution  of  the  con- 
veyance to  be  approved  in 
respect  of  the  agreement 
dated  (the  8th  December, 
1888)  being  certified  by  the 
Master — 

Sell  sufficient  of  the  residue  of 
the  Consols,  or  of  the  whole 
thereof  in  the  event  of  no 
sale  under  Payment  Schedule 
I.,to  raise  (£2275)— 


£  s.   d. 


£    e. 
118  18 


Pay  proceeds 
portions  as 
fied. 


in    such    pro- 
shall  be  certi- 


The  person  or  persons 
to  be  certified  as  en- 
titled to  receive  the 
said  sum. 


The  person  or  persons 
to  be  certified  as  en- 
titled to  receive  the 
said  sum. 


SECT.  III.]    Application  of  F.unds  in  Court. 


2373 


— See  Re  Perpetual  Curate  of  Bilston,  North,  J.,  19  Jan.  1889,  A. 
224  ;  37  W.  R.  460. 


5.  The  like — Order  made  on  Summons — Investment  in  purchase  of 
One  Estate  oj  Funds  belonging  to  distinct  Charities — Apportion- 
ment between  them  rateably — Sect.  69. 

The  Judge  having  approved  of  the  purchase  of  the  messuages 
and  lands  comprised  in  the  agreement  dated  &c.  in  the  summons 
mentioned  as  a  fit  and  proper  purchase  wherein  to  invest  the  sum  of 
(£7460),  to  be  raised  as  directed  in  the  Schedules  hereto,  and  having 
approved  of  the  title  to  the  said  messuages  and  lands,  and  an  inden- 
ture having  been  settled  and  approved  by  the  Judge  as  a  fit  and 
proper  conveyance  of  the  said  messuages  and  lands  consisting  of 
an  indenture  intended  to  be  made  between  G.  H.  of  the  one  part, 
and  the  H.  Co.  as  governors  of  the  charities  of  A.  and  J.  of  the 
other  part,  to  be  executed  as  therein  mentioned,  and  which  indenture 
is  identified  by  the  signature  of  the  Master  in  the  margin  of  the 
engrossment  thereof ;    It  is  ordered  that  the  said  messuages  and 
lands,  and  the  said  purchase-money  for  the  same,  be  apportioned 
between  the  charity  of  A.  and  the  charity  of  J.  respectively,  in 
manner  following,  that  is  to  say,  such  parts  of  the  said  messuages 
and  lands  as,  with  the  timber  thereon,  shall  be  equal  in  value  to 
the  proportion  which  the  proceeds  of  the  sale  directed  by  Schedule 
I.  hereto  shall  bear  to  the  entire  purchase-money  of  (£7460)  and 
interest  thereon  at  the  rate  of  4  p.  c.  per  ann.  from  the  (26th  April, 
1856)  to  the  day  for  payment,  or  as  near  thereto  as  the  circumstances 
will  admit,  and  as  are  convenient  to  be  held  with  other  lands  belonging 
to  the  said  charity  of  A.,  to  the  said  charity  of  A. ;  And  the  remaining 
parts  of  the  said  messuages  and  lands  to  the  said  charity  of  J. — 
And  It  is  ordered  that  the  funds  in  Court  be  dealt  with  as  directed 
in  the  Schedules  hereto,  the  applicants  by  their  solrs  undertaking 
to  pay  the   brokerage  on  the   sales   therein   mentioned. — Adjourn 
further  consideration. — 


{Insert  in  Payment  Schedule  I.  "  Funds  belonging  to  Charity  of  A.") 


Upon  the  execution  of  [Form  1, 
p.  2367,  ante]. 

Sell  Consols  without  deducting 
brokerage. 

Carry  over  proceeds  to  ledger 
credit  mentioned  in  2nd 
column. 


[Account  of  funds  be- 
longing to  Charity  of 
J.] 


£  s.  d. 


£     3.     d. 
1938  12   4 
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(Insert  in  Payment  Schedule  II.  "  Funds  belonging  to  Chanty  of  J.") 


Sell  sufficient  Consols  without  deducting 
brokerage  to  raise  with  the  funds  to  be 
carried  over  under  Schedule  I.,  (£7460) 
and  interest  thereon  at  4  p.  o.  per  ann. 
from  the  (20th  April,  1856)— 

Pay  proceeds    


G.  H.,  of  &c. 


— See  Ee  London,  Brighton,  &c.,  Ry.  Co.,  Exp.  Haberdashsrs'  Co., 
1  April,  1856,  1855,  B.  932. 

For  previous  order  for  leave  to  bid  at  sale  on  account  of  the  charities,  to 
the  extent  of  a  specified  sum  for  the  whole,  and  for  parts  thereof  to  such 
amount  as  the  Petrs  might  be  advised  by  their  surveyor,  and  adjourning  rest 
of  petition  to  Chambers,  see  8.  C,  M.  E.,  30  July,  1855,  B.  1409. 

6.  Re-investment  of  Funds  in  Court  in  Land  Registered  under  the 
Land  Transfer  Act,  1875 — Unincumbered. 

The  Judge  being  of  opinion  that  the  purchase  of  the  hereditaments 
being  the  whole  {or  part)  of  the  hereditaments  comprised  under 
title  No.  —  in  the  register  kept  at  the  office  of  the  Land  Registry  is  a 
fit  and  proper  purchase  w^herein  to  invest  the  sum  of  £ — ;  And  a 
good  title  having  been  made  to  the  said  hereditaments  and  a  proper 
instrument  of  transfer  from  A.  B.  (vendor)  to  C.  D.  (purchaser), 
having  been  approved  and  settled  by  the  Judge  as  appears  by  the 
signature  of  the  master  in  the  margin  of  the  engrossment  thereof  ; 
It  is  ordered  that  the  funds  in  Court  be  dealt  with  as  directed  in  the 
Schedule  hereto. 

(Insert  in  Payment  Schedule.) 


Upon  the  execution  by  A.  B.  of  the  in- 
strument of  transfer  mentioned  in  this 
order  and  the  provincial  registration 
thereunder  at  the  office  of  the  Land 
Registry  of  the  purchaser  C.  D.  as 
the  reg'istered  proprietor  of  the  here- 
ditaments mentioned  in  this  order  and 
being  the  whole  (or  part)  of  the  here- 
ditaments comprised  in  title  No.  — 
at  the  Land  Registry  such  execution 
and  registration  being  verified  by 
affidavit  exhibiting  the  land  certificate 
of  the  Registrar  of  the  Land  Registry 
showing  C.  D.  as  such  registered  pro- 
prietor. 

Sell  sufficient  Consols  to  raise  £ —  (pur- 
chase money). 

Out  of  proceeds — 

Pay 


£    s.    d. 
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7.  Like  Order — Land  Incumbered. 

The  Judge  being  of  opinion  that  the  purchase  of  the  hereditaments 
being  the  whole  {or  part)  of  the  hereditaments  comprised  under  title 
No.  — ■  in  the  Register  of  proprietors  kept  at  the  office  of  the  Land 
Registry  is  a  fit  and  proper  purchase  wherein  to  invest  the  sum  of 
£ — ;  And  a  good  title  having  been  made  to  such  hereditaments 
and  a  proper  instrument  of  discharge  and  transfer  from  A.  B.  (rmM- 
gagee)  and  C.  D.  (vendor)  to  E.  F.  (purchaser)  and  (if  a  mortgage  deed 
outside  the  registry  exists  a  proper  indenture  of  reconveyance  between 
&c.),  having  been  settled  by  the  Judge  as  appears  by  the  signature 
of  the  master  in  the  margin  of  the  respective  engrossments  thereof  ; 
It  is  ordered  that  the  funds  in  Court  be  dealt  with  as  directed  in.  the 
Schedule  hereto. 

(Insert  in  Payment  Schedule.) 


Upon  the  execution  by  A.  B.  and  C.  D. 
of  the  instrument  of  discharge  and 
transfer  mentioned  in  this  order  and 
the  provisional  registration  thereunder 
at  the  office  of  the  Land  Registry  of 
the  purchaser  E.  E.  as  registered  pro- 
prietor of  the  hereditaments  men- 
tioned in  this  order  and  being  the 
whole  [or  part)  of  the  hereditaments 
comprised  in  title  No.  —  at  the  Land 
Registry  {and  if  so  upon  execution  of 
the  Indenture  of  Reconveyance  in 
this  order  mentioned  by  A.  B.  {mort- 
gagee) and  identified  by  the  signature 
of  the  master  in  the  margin  thereof) 
such  executions  and  registration  being 
verified  by  affidavit  exhibiting  the 
land  certificate  showing  E.  F.  as  such 
registered  proprietor. 

Sell  sufficient  Consols  to  raise  £ —  {pur- 
chase  money). 

Out  of  proceeds — 

Pay  principal  due  on  mortgage  dated, 
&c.,  with  interest  thereon  at  the  rate 
of  —  per  centum  per  annum  from  — 
day  of  — . 

Pay  residue  of  proceeds    


CD.  {vendor) 


s.     d. 


As  to  conveyances  on  sale  of  registered  land,  see  Brickdale  &  S.  84  ;  and 
as  to  discharge  and  release  of  mortgages  and  charges  of  registered  land, 
Ih.  115. 


8.  Purchase-Money  of  Copyholds  applied  in  enfranchising  other 
Copyholds  settled  on  the  like  Trusts — Sect.  69. 

Order  that  the  agreements  for  enfranchising  the   copyhold   or 
customary  lands  to  which  the  applicant  and  B.  deceased  were  admitted, 
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as  in  the  summons  mentioned,  and  which  are  now  held  of  the  respec- 
tive manors  of  E.  and  W.  by  the  applicant,  as  surviving  trustee,  upon 
the  trusts  of  the  will  of  the  testator,  C,  be  respectively  carried  into 
efiect ;  And  it  is  ordered  that  the  following  &c. :  1.  An  inquiry 
whether  valid  enfranchisements  can  be  made  thereof  respectively ; 
And  if  so,  2.  An  inquiry  whether  a  good  title  can  be  made  to  the 
respective  manors  of  which  the  said  copyhold  lands  are  holden ; 
And  if  it  shall  appear  that  a  good  title  can  be  made  thereto.  It  is 
ordered  that  proper  deeds  for  carrying  the  said  enfranchisements 
respectively  into  effect  be  settled  by  the  Judge. — Tax  and  pay 
costs  [Form  1,  p.  2394] ;  And  it  is  ordered  that  the  due  execution 
of  such  deeds  by  such  parties  thereto  as  the  Judge  shall  direct  and 
the  amounts  to  be  paid  in  respect  of  such  enfranchisement  and  the 
names  of  the  persons  to  whom  the  same  are  payable  be  certified  by 
the  master  ;  And  it  is  ordered  that  the  funds  in  Court  be  dealt  with 
as  directed  in  the  Schedule  hereto,  the  applicant  by  his  solr  under- 
taking to  pay  the  brokerage  on  the  sale  thereby  directed. 

{Insert  in  Payment  Schedule.) 


Upon  the  due  execution  of  the 
deeds  in  this  order  men- 
tioned by  such  parties  as 
the  Judge  shall  direct  being 
certified,  sell  sufficient  Con- 
sols, to  raise  £575,  without 
deducting  brokerage. 

Out  of  proceeds — 

Pay  amounts  to  be  certified 


The  person  or  persons  who 
shall  be  certified  to  be  en- 
titled to  receive  the  same. 


£  s.  d. 


£    s.   d. 


—See  Re  Shirley,  M.  R.,  8  June,  1861,  B.  1295. 


NOTES. 

The  proceeds  of  leaseholds  were,  on  the  application  of  all  parties  interested, 
invested  in  freeholds  :  Be  Parker's  Estate,  13  Eq.  495  ; 

• — of  a  freehold  chapel  were  paid  out  to  the  trustees  for  investment  in  a 
leasehold  chapel  to  be  used  in  place  of  that  taken :  In  re  Behoboth  Chapel, 
19  Eq.  180  ;  but  see  Exp.  MacauUy,  23  L.  J.  Ch.  815  ;  2  W.  E.  667  ; 

— of  freeholds,  copyholds,  and  leaseholds  were  invested  in  copyholds  of 
inheritance  :  Be  Browne,  6  Ry.  Ca.  733  ; 

— of  freeholds  have  been  applied  in  enfranchising  copyholds :  Be  Cheshunt 
College,  I  Jur.  N.  S.  995  ; 

— of  copyholds  were  apphed  in  enfranchising  other  copyholds  held  on  the 
same  trusts :  Dixon  v.  Jackson,  25  L.  J.  Ch.  588  ;  4  W.  R.  450 ; 

— of  leaseholds,  in  purchasing  the  reversion  of  other  leaseholds  held  by 
the  vendors  who  were  infants,  the  conveyance  being  made  to  a  trustee,  and 
trusts  declared  accordingly :  Be  Brasher,  6  W.  R.  406  ; 

— of  leaseholds,  in  purchasing  copyholds :  Be  Coyte's  Estate,  1  Sim.  N.  S. 
202; 


SECT.  111.]     AjypUcation  of  Funds  in  Court. 


2377 


— of  leaseholds,  in  permanent  repairs  to  copyholds  :  Be  Aldred's  Estate, 
21  Ch.  D.  228  ; 

— of  freeholds,  in  purchasing  copyholds,  on  proof  that  the  investment  was 
proper :  Re  Cam,  15  Jur.  3  ;   19  L.  J.  Ch.  376. 

The  Court  would  not  sanction  investment  in  the  purchase  of  an  equity  of 
redemption  :  Exp,  Craven,  17  L.  J.  Ch.  215  ;  Exp.  Portadoum,  doc.  By.  Co., 
I.  R.  10  Eq.  368. 

(IV.)  INVESTMENT  IN  BUILDINGS. 

1.  Inquiry  as  to  removing  or  replacing  Buildings,  or  substituting 
Others — I j  approved,  Fund  to  he  applied — Sect.  69. 

Order  that  the  following  &c. :  1.  An  inquiry  whether  it  is  fit 
and  proper  that  any  and  what  part  of  the  sum  of  £—  cash  in  Court 
to  the  credit  mentioned  in  the  Schedule  hereto  should  be  applied  in 
removing  \or  replacing]  the  buildings  taken  by  the  said  company  [or 
injured  by  the  proximity  of  the  works  of  the  said  company,  or  in 
substituting  other  buildings  for  the  buildings  taken  &c.,  or  injured 
&c.,  as  alove],  as  in  the  petition  [or  summons]  mentioned,  and  in 
what  manner ;  And  in  case  the  Judge  shall  be  of  opinion  that  it  is 
fit  and  proper  that  any  part  of  such  cash  should  be  so  applied.  It  is 
ordered  that  the  Petr  [or  applicant]  be  at  liberty  to  remove  [or 
replace]  such  buildings  [or  substitute  other  buildings  for  the  buildings 
taken  &c.,  or  injured  &c.,  os  above]  in  such  manner  as  shall  be  certified 
to  be  fit  and  proper ;  And,  upon  such  removal  [or  replacing,  or 
substitution]  being  completed,  and  the  same  being  certified,  it  is 
ordered  that  the  funds  in  Court  be  dealt  with  as  directed  in  the 
schedule  hereto. — Co.  to  pay  costs. — [Form  1,  p.  2394,  post.] 

(Insert  in  Payment  Schedule.) 


Pay  such  sum  as  shall  be  cer- 
tified to  be  proper  to  be  paid 
in  respect  of  the  removal  [or 
replacing,  or  substitution]  of 
the  buildings  in  this  order 
mentioned. 


The  person  or  persons  to 
be  certified  to  be  entitled 
to  receive  the  same. 


£  «.  <;. 


£  s.   d. 


For  inquiry  as  to  applying  the  fund,  or  any  part,  in  the  removal  of  old 
buildings,  see  Re  Beridge,  V.-C.  E.,  19  Jan.  1849,  A.  529  ;  and  for  further 
order,  S.  C,  1  June,  1849,  A.  1456. 


2.  The  like — Without  previous  Inquiry — Advances  during  the 
Progress  of  the  Works — Sect.  69. 

This  Court  [or  the  Judge]  being  of  opinion  that  it  is  fit  and  proper 
that  the  sum  of  £ — ,  cash  in  Court  to  the  credit  mentioned  in  the 
Schedule  hereto,  should  be  applied  in  removing  [or  replacing]  the 
buildings  taken  by  the  said  co.  [or  injured  by  the  proximity  of  the 
works  of  the  said  co.]  as  in  the  petition  [or  summons]  and  the  affidavit 
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of  —  mentioned  [or  in  substituting  otlier  buildings  for  the  buildings 
taken  &c.,  or  injured  &c.  [as  ahove\\,  in  the  manner  in  the  petition 
[or  summons]  and  the  said  affidavit  specified,  Doth  order  that  the 
Petr  be  at  liberty  to  remove  {or  replace]  such  buildings  [or  substitute 
other  buildings  for  the  buildings  so  taken  &c.,  or  injured  &c.],  in  the 
manner  so  specified ;  And  during  the  progress  of  such  works  it  is 
ordered  that  the  sums  proper  to  be  paid  in  respect  of  the  amounts 
actually  laid  out  or  expended  on  such  works  not  exceeding  £ — ,  and 
the  names  of  the  persons  to  whom  such  amounts  are  payable  be 
certified  ;  And  it  is  ordered  that  the  funds  in  Court  be  dealt  with  as 
directed  in  the  schedule  hereto. 

{Insert  in  Payment  Schedule.) 


Pay  such  sums  as  shall  from 
time  to  time  during  the  pro- 
gress of  the  works  in  this 
order  mentioned  be  certified 
to  be  proper  to  be  paid  in  re- 
spect of  the  amount  actually 
laid  out  or  expended  in  such 
works,  not  exceeding  the  sum 
of  £— . 


The  persons  or  person 
who  shall  be  certified 
to  be  entitled  to  receive 
the  same. 


£    d.     d. 


In  Be  Dummer's  Will,  2  D.  J.  &  S.  515,  the  Court  refused  to  allow  any 
portion  of  the  fund  to  be  paid  out  until  the  whole  of  the  works  should  bo 
completed. 

For  an  order  to  lay  out  part  of  the  compensation  money  in  Court  in 
taking  down  trade  buildings  on  a  settled  estate,  which,  from  the  construc- 
tion of  the  line,  had  become  useless,  and  erecting  dwelling-houses  on  their 
site,  and  roofing  farm  buildings  with  slate  or  tile  instead  of  thatch,  see 
Re  Johnston's  Settlements,  8  Eq.  348. 


3.  Erection  of  Buildings  on  Glebe  Lands. 

The  applicant  by  his  counsel  undertaking  to  complete  the  farm- 
house &c.  at  his  own  expense  if  the  £ —  hereinafter  directed  to  be 
allowed,  will  not  be  sufficient  for  that  purpose  ;  Declare  that  it  is 
fit  and  proper  that  a  sum  not  exceeding  £ —  should  be  authorized 
and  directed  to  be  expended  in  and  about  the  erection  &c.,  on  &c., 
being  part  of  the  glebe  lands  of  the  rectory  of  &c. ;  And  order  that, 
during  the  progress  of  the  works,  the  sum,  not  being  less  at  any 
one  time  than  £ — ,  proper  to  be  paid  in  respect  of  the  amount  actually 
expended  upon  such  works,  and  the  names  of  such  person  or  persons 
as  shall  be  entitled  to  receive  the  same  be  certified  ;  And  it  is  ordered 
that,  upon  completion  of  the  said  works  being  certified,  the  residue 
of  the  sum  payable  in  respect  thereof  be  paid  to  such  person  or 
persons  as  shall  be  certified  as  entitled  to  receive  the  same,  but  so 
that  the  aggregate  of  the  sums  to  be  received  does  not  exceed  £ —  in 
the  whole ;   And  it  is  ordered  that  the  funds  in  Court  be  dealt  with 
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as  directed  in  the  schedule  hereto. — [Insert  in  Put/mcnt  /Schedule 
similar  directions  to  those  in  Form  2.] — Exp.  The  Derby  Waterworks 
Co.,  Kay,  J.,  21  June,  1884,  A.  2204. 


4.  Purchase-money  to  be  paid  to  the  Governors  of  Queen  Anne's 
Bounty,  to  he  applied  in  erecting  Cottages  on  Glebe  Land. 

This  Court  [or  the  Judge]  being  of  opinion  that  it  is  fit  and  proper 
that  the  sum  of  £400  should  be  applied  in  the  erection  by  the  Gover- 
nors of  Queen  Anne's  Bounty  of  two  large  and  substantial  labourers' 
cottages  on  the  lands  in  the  petition  [or  summons]  mentioned  ;  Doth 
order  that  the  funds  in  Court  be  dealt  with  as  directed  in  the  schedule 
hereto  ;  And  it  is  ordered  that  the  Governors  of  Queen  Anne's  Bounty 
do  apply  the  funds  when  received  by  them  in  the  erection  of  the  said 
cottages. 

{Insert  in  Payment  Schedule.) 


Pay  funds  and  any  interest 


The  Governors  o£  Queen 
Anne's  Bounty. 


£   s.    d. 


—See  Exp.  Rector  of  Snailwell,  V.-C.  M.,  21  June,  1878,  B.  1794. 


NOTES. 

The  following  appHcations  of  funds  in  Court  have  been  sanctioned  cither 
under  the  terms  of  sect.  69,  or  as  re-investments  in  land  : — 

—  payment  out  for  building  purposes,  on  a  surveyor's  certificate  of  the  Permanent 
completion  of  the  works :    Re  Dummer's  Will,  2  D.  J.  &  S.  515  ;   see  Re  improve- 
PaHington'a  Estate,  1  N.  R.  177  ;   Exp.  Jesus  Coll.  Camb.,  50  L.  T.  583  ;  ments. 
Dan.  1831 ;  and  see  Re  Hargreave's  Trust,  Exp.  Mayor  of  Bradford,  58  L.  T, 

367  (as  to  form  of  application) ; 

—  permanent  additions  to  a  house,  part  of  a  settled  estate  :  Re  Speer''s 
Trusts,  3  Ch.  D.  262 ; 

— ■  drainage  of  glebe  lands :  Re  Vicar  of  Queen  Camel,  11  W.  R.  503  ;  8 
L.  T.  233 ;  and  inclosure  of  common  lands  allotted  to  a  rector,  who  had 
power  to  sell  part  for  this  purpose :  Exp.  Lockwood,  14  Beav.  158  ; 

—  erection  of  farm  buildings  on  glebe  land  :  Exp.  R.  of  Shipton,  19  W.  R. 
549;  a,j\daeeExp.  Dean  &  c.  of  Canterbury,  low. ^.505;  or  on  settled  land: 
Exp.  Melward,  27  Beav.  571 ; 

—  erection  of  rectory  house  :  Exp.  R.  of  Hartington,  23  W.  R.  484  ;  32 
L.  T.  248;  Re  Incumb.  of  Whitfield,  1  J.  &  H.  610;  Re  Vicar  of  Brymbo, 
V.-C.  M.,  21  April,  1871,  inf.  ; 

—  permanent  repairs  to  a  copyhold  house  out  of  proceeds  of  sale  of 
leaseholds,  held  on  the  same  trust :  Re  AldreXs  Estate,  21  Ch.  D.  228  ; 

• —  erecting  shed  and  pigstyes,  on  evidence  that  these  buildings  formed  a 
permanent  improvement,  and  increased  the  renting  value  of  the  glebe : 
Exp.  R.  of  Hohjwell-cum-Needingworth,  27  W.  R.  707  ; 

—  improving  and  adding  to  rectory  house,  the  money  to  be  paid  to  the 
bishop's  secretary:  Exp.  R.  of  Claypole,  16  Eq.  574;  or  in  repairing 
chancel :  Exp.  Pennington,  84  L.  T.  808  ;  or  rectory  buildings  :  Exp.  R.  of 
Grimoldby,  2  Ch.  D.  225  ; 
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—  improving  advowson  by  purchase  of  adjacent  objectionable  property : 
Exp.  Trin.  Coll.  Oamb.,  18  L.  T.  849  ; 

—  procuring  and  fitting  up  temporary  buildings  for  hospital  purposes : 
Ee  St.  Thomas's  Hospital,  11  W.  B.  1018  ; 

—  taking  down  useless  buildings  and  erecting  dwelling-houses  on  their 
site,  removing  a  stack-yard,  and  improving  farm  buildings :  Be  Johnson's 
Settlements,  8  Eq.  348  ; 

—  pulhng  down  dilapidated  houses  and  erecting  in  their  place  large 
artizan's  dwellings ;  Matthews  v.  Wilson,  1883,  W.  N.  110 ; 

—  payment  to  an  owner,  who  had  restored  buildings  on  the  settled  estates 
upon  a  compulsory  notice  under  the  Metn.  Building  Acts  :  Exp.  Davis,  3 
D.  &  J.  144  ; 

—  payment  to  the  Governors  of  Queen  Anne's  Bounty  to  be  applied  by 
them  in  the  erection  of  cottages  for  labourers :  Exp.  B.  ofSnailwell,  Form  4, 
sup.  p.  2379. 

• —  payment  to  the  trustee  of  infant  vendor,  to  be  expended  on  buildings 
certified  to  be  necessary :  Exp.  Shaw,  4  Y.  &  C.  506  ;  Be  Wigan  Glebe  Act,  3 
W.  R.  41  ; 

—  payment  to  tenant  for  life,  to  repay  the  expense  of  building  necessary 
cottages,  on  the  certificate  of  the  Chief  Clerk  that  they  had  been  built :  Be 
Wight,  6  W.  E.  718  ; 

—  payment  of  £362  to  the  tenant  for  life  for  building  cottages  on  the 
estate  was  ordered,  on  evidence  that  half  the  contract  price  had  been 
expended :  Be  Earl  de  Orey's  Entailed  Estate,  1887,  W.  N.  241. 

In  Exp.  Barrett,  19  L.  J.  Oh.  415  ;  15  Jur.  3,  a  sum  of  £30  remaining 
uninvested,  and  in  Exp.  Smith,  Be  Kelt's  Quardians,  21  L.  R.  Ir.  346,  a  sum 
of  £34  2s.  paid  into  Court,  was  ordered  to  be  paid  to  tenant  for  life,  on  his 
undertaking  to  lay  it  out  in  lasting  improvements  on  the  property  purchased. 

Under  the  Universities  Estates  Acts,  1858  and  1880,  money  paid  into 
Court  under  the  Lands  Clauses  Act,  was  invested  in  the  erection  of  new 
buildings,  on  the  college  undertaking  to  repay  the  same  in  thirty  annual 
instalments  ;  but  since  the  Act  of  1880,  the  consent  of  the  Board  of  Agricul- 
ture is  necessary  to  the  application  of  such  money :  Exp.  King's  Coll. 
Oamb.,  [1891]  1  Ch.  333,  677  ;  q.  v.  as  to  the  form  in  which  such  consent 
should  be  evidenced ;  and  see  the  Universities  and  College  Estates  Act, 
1898  (61  &  62  V.  c.  55),  s.  2,  and  sup.  p.  2363. 

And  generally  the  apphcation  of  the  fund  in  buildings  or  improvements, 
will  be  sanctioned,  if  the  remainderman  consents,  on  the  ground  that  it  is  a 
permanent  augmentation  of  the  property :  Be  Leigh's  Estate,  6  Ch.  887  ; 
and  see  Williams  v.  Aylesbury  and  Buckingham  By.  Co.,  9  Ch.  684 ;  Be 
Newman,  lb.  681  ;  and  in  a  proper  case  service  on  the  remainderman  may 
be  dispensed  with  :  Be  Aldred's  Estate,  21  Ch.  D.  228. 
Outlay  not  But  the  fund  will  not  be  applied  in  repairs,  or  in  recouping  to  the  tenant 

sanctioned.  for  life  any  outlay  not  properly  a  charge  on  the  inheritance  :  Be  Leigh's 
Estate,  sup. ;  Be  Aldred's  Estate,  sup. ;  nor  in  payment  of  moneys  remain- 
ing unpaid  in  respect  of  the  rebuilding  of  a  rectory  house  by  the  rector ; 
Exp.  B.  of  Newton  Heath,  44  W.  R.  645  ;  et  v.  sup.  Vol.  II.  p.  1695. 

So,  too,  money  in  Court  was  not  applied — 

— •  in  restoring  the  chancel  of  a  church,  or  repaying  a  loan  from  the 
Governors  of  Queen  Anne's  Bounty :  Exp.  B.  of  Orimoldby,  2  Ch.  D.  225  ; 
but  see  as  to  chancel,  Exp.  Pennington,  84  L.  T.  808  ; 

—  in  recouping  advances  by  an  incumbent  for  rebuilding  a  parsonage : 
Williams  v.  Aylesbury  and  Buckingham  By.  Co.,  9  Ch.  684 ;  and  see  Exp. 
B.  of  Hartington,  23  W.  R.  484  ;  Exp.  B.  of  Newton  Heath,  sup. ;  secus,  in 
the  case  of  new  Ijuildings  :  Exp.  B.  of  Oamston,  1  Ch.  D.  477  ; 

—  in  erecting  municipal  buildings  which  would  produce  no  income  {diss. 
Knight-Bruce,  L.  J.) :  Exp.  Corp.  of  Liverpool,  1  Ch.  596  ; 

—  nor  in  stubbing  up  fences  :  Exp.  B.  of  Hardy,  M.  R.,  7  Dec.  1878. 
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(v.)      PAYMENT   OUT. 

1.  Order  for  Payment  Out  to  Person  absolutely  entitled. 

The  Court  [or  tlie  Judge]  being  of  opinion  that  the  trustees  of  the 
settlements  and  of  the  will  hereinafter  named  are  the  persons  who 
are  absolutely  entitled  to  the  funds  in  Court  within  the  meaning  of 
sect.  69  ;  Doth  order  that  the  funds  in  Court  be  dealt  with  as  directed 
in  the  schedule  hereto. — [Add  Schedule  with  directions  for  payment  to 
trustees'].— See  Re  Hobson's  Trusts,  C.  A.,  16  Feb.  1878,  A.  321  ; 
7  Ch.  D.  708,  C.  A. 

2.  Order  on  Petition  for  Payment  out  of  Three  Funds  in  Court,  the 

Total  exceeding  £1000— Special  Order  as  to  Costs  of  Two  of 
the  Funds  not  exceeding  £1000 — L.  C.  C.  Act,  1845,  s.  80 — 
0.  LV,  2. 

Order  that  pursuant  to  the  80th  section  of  the  Lauds  Clauses 
Consolidation  Act,  1845,  the  respondents  The  M.  Ry.  Co.,  The  S.  & 
D.  Ey.  Co.,  and  The  G.  W.  Ry.  Co.,  do  pay  to  the  Petrs  their  costs  in 
equal  proportions  of  obtaining  this  order,  and  of  all  proceedings 
relating  thereto,  including  therein  all  reasonable  charges  incident 
thereto,  such  costs  to  be  taxed  by  the  Taxing  Master ;  But  the 
costs  payable  by  the  respondents  The  G.  W.  Ry.  Co.  and  The  S.  &  D. 
Ry.  Co.  respectively  are  not  to  exceed  the  costs  which  would  have 
been  occasioned  if  the  application  in  respect  of  the  said  funds  paid 
in  by  them  respectively  had  been  by  summons  instead  of  by  petition  ; 
And  if  on  such  taxation  the  costs  to  be  paid  by  the  respondents  The 
M.  Ry.  Co.  shall  be  less  than  the  sum  of  £40,  It  is  ordered  that  the 
M.  Ry.  Co.  do  pay  to  the  Petrs  the  balance  of  the  sum  of  £40  ;  And 
it  is  ordered  that  the  funds  in  Court  be  dealt  with  as  directed  in  the 
schedule  hereto. 

[Insert  in  Three  Payment  Schedules,  entitled  respectively,  "  Ex  parte 
The  M.  Ry.  Co."  (fund  over  £1000),  and  "  Ex  parte  The  S.  &  D. 
Ry.  Co.,"  and  "  Ex  parte  The  B.  &  N.  S.  Ry.  Co."  (funds  under 
£1000),  directions  for  transfer  of  Consols  and  payment  of  cash  to 
the  Official  Trustees  of  the  Charitable  Funds.] 

—See  A.  G.  v.  St.  John's  Hospital,  Bath,  North,  J.,  24  June,  1893, 
A.  1458 ;  [1893]  3  Ch.  151 ;  following  Re  St.  Alban's,  Wood  Street, 
66  L.  T.  51. 

3.  Payment  out  of  Funds  in  Court  (various)  over  £1000 — Sect.  69 — 

0.  LV,  2  (2). 

This  Court  being  of  opinion  that  it  is  fit  and  proper  that  the  sum 
of  £17,000  to  be  raised  as  directed  in  the  schedules  hereto  should  be 
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applied  in  erecting  additional  buildings  for  the  accommodation  of 
tlie  students  of  the  Petrs'  college  as  in  the  petition  and  in  the  affidavit 
of  &c.  mentioned,  Doth  order  that  the  funds  in  Court  be  dealt  with 
as  directed  in  the  Schedules  hereto,  the  Petrs  by  their  counsel  under- 
taking to  apply  the  proceeds  of  the  sale  thereby  directed  in  payment 
of  the  costs  of  the  said  buildings,  and  to  pay  the  brokerage  on  the 
sales  thereof  also  directed. 

{Insert  in  Payment  Schedule.) 


On  or  after  the  —  day  of  — , 
sell  sufficient  £ —  Consols  (or 
other  investments)  to  raise 
£3000  without  deducting 
brokerage. 


Pay  proceeds 


The  Petrs,  the  Master  or 
Keeper  and  Fellows  and 
Scholars  of  the  College 
oftheB.  V.  M.,  S.  J.  E., 
and  the  G.  V.  S.  R., 
commonly  called  Jesus 
College,  in  the  Univer- 
sity of  Cambridge. 


£  s.  d. 


{Insert  in  other  Payment  Schedules  similar  directions  for  raising  at 
various  periods  sums  eventually  making  up  total  sum  o/ £17,000.) 

— See  Exp.  Jesus  College,  Cambridge,  Kay,  J.,  20  July,  1883,  A.  3343  ; 
varied  and  extended  by  S.  C,  Kay,  J.,  8  Feb.  1884,  A.  533  ;  50  L.  T. 
583. 

In  this  case  Kay,  J.,  held  that  the  application  was  not  one  for  a 
•'  permanent  investment "  within  O.  LV,  2  (7),  but  for  "  payment  out " 
under  O.  LV,  2  (2)  of  a  sum  exceeding  £1000  "  for  a  certain  purpose  to  a 
body  who  undertake  to  apply  the  fund  in  a  particular  way,"  and  that 
therefore  a  petition  was  the  proper  course. 

For  declaration  that  the  residue  of  funds  in  Court,  after  payment  of 
costs,  was  divisible  among  the  copyhold  tenants  of  the  manor  of  H.,  named 
in  the  first  schedule  to  the  Master's  certificate,  and  the  freehold  tenants 
of  the  same  manor  named  in  the  first  part  of  the  second  schedule  to  the  said 
certificate,  according  to  the  stints  fixed  by  a  clause  of  the  bye-laws  regu- 
lating the  rights  of  common  in  the  pleadings  set  forth,  with  consequent 
directions,  see  Fox  v.  Amhurst,  V.-C.  M.,  16  July,  1875,  A.  2976  ;  20  Eq. 
403. 


NOTES. 

Persons  Persons  absolutely  entitled  to  a  share  of  funds  in  Court  may  apply  for 

absolutely        payment  of  their  shares,  without  serving  the  persons  entitled  to  the  re- 
entitled,  mainder  of  the  fund  :  Be  Midland  By.  Co.,  10  Jur.  1095  ;  22  L.  J.  Ch.  59  ; 
1  W.  R;  219  ;   MelUng  v.  Bird,  17  Jur.  155  ;   and  in  such  cases  the  co.  or 
promoters  cannot  require  the  whole  fund  to  be  paid  out,  so  as  to  save  further 
costs  :  Be  Sowry,  L.  E,.  8  Ch.  736  ;  29  L.  T.  233  ;  21  W.  R.  718. 

The  Court  has  jurisdiction  to  order  payment  out  to  persons  becoming 
absolutely  entitled,  though  the  Act  under  which  the  money  was  paid  in  was 
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passed  before  the  Lands  Clauses  Consolidation  Act,  and  did  not  expressly 
authorize  it :  Re  Musgrave,  6  Jur.  N.  S.  797  ;  Re  Macclesfield  Canal  Act, 
9  Jur.  N.  S.  224  ;  see  "  Costs  under  special  Acts,"  inf.  p.  2407. 

If  the  fund  is  under  £1000  cash,  or,  if  securities,  nominal  value,  the 
appHcation  should  be  by  summons  ;  otherwise  by  petition  :  v.  sup.  p.  2361. 

Where  a  fund  in  Court  is  claimed  by  the  person  who  would  have  been  Tenant 
tenant  in  tail  of  the  land  represented  by  it,  it  is  now  settled  that  a  dis-  in  tail, 
entailing  deed  must  be  executed  before  payment  out :  Re  Reynolds,  3  Ch. 
D.  61,  C.  A.  ;  Exp.  Smyth,  I.  R.  10  Eq.  66  ;  Re  Butler's  Will,  16  Eq.  479  ; 
Re  Brooking,  2  Giff.  31  ;  and  see  Re  Broadwood,  I  Ch.  D.  438,  though  this 
was  not  required  in  Re  Row,  17  Eq.  300 ;  Notley  v.  Palmer,  I  Eq.  241 ; 
Re  S.  E.  Ry.  Co.,  30  Beav.  215  ;  Re  Holden,  I  H.  &  M.  445. 

But  where  the  fund  is  less  than  £200,  a  disentailing  deed  has  been  dis- 
pensed with  :  Re  Tylden,  11  W.  R.  869  ;  Re  Watson,  10  Jur.  N.  S.  1011 ; 
Sowry  V.  8.,  8  W.  R.  339  ;  6  Jur.  N.  S.  337. 

A  fund  to  which  a  married  woman  was  entitled  would  not  generally  be  Married 
paid  out  without  a  deed  acknowledged  by  her,  or  her  consent  in  Court :  woman. 
Re.  Worthington,  M.  R.,  16  Dec.  1853  ;  9  W.  R.  769,  n. ;  Re  Hayes,  9  W.  R. 
769  ;  and  see  Re  Belt,  25  W.  R.  901  ;  though  this  was  dispensed  with  where 
the  amount  was  only  £50  ;  Re  Clarke's  Estate,  13  W.  R.  401  ;  but  as  to  the 
effect  of  the  Married  Women's  Property  Act,  1882,  v.  sup.  Vol.  II.  pp.  874 
et  seq. 

A  dowress  has  been  held  entitled  to  have  the  ascertained  value  of  her  DcHTess. 
right  of  dower  paid  out  to  her :  Re  Hall's  Estate,  9  Eq.  179. 

Trustees  with  power  of  sale  have  been  held  to  be  persons  becoming  abso-  Trustees, 
lutely  entitled,  and  payment  will  be  made  to  them  accordingly,  the  co.  or 
public  body  not  opposing :  Re  Hobson's  Trusts,  7  Ch.  D.  708,  C.  A. ;  Re 
Oooch,  3  Ch.  D.  742  ;  Re  Thomas's  Settlement,  30  W.  R.  244  ;  45  L.  T.  746  ; 
Re  Ward's  Estate,  28  Ch.  D.  100  (settlor,  at  whose  request  power  was 
exerciseable,  concurring  as  Petr) ;  and  see  Oalliers  v.  Metn.  Ry.  Co.,  11  Eq. 
410 ;  and  so,  too,  payment  to  trustees  having  power  to  give  receipts  for 
the  fund  was  ordered  under  special  circumstances  :  Re  Illmann,  18  W.  R. 
962 ;  39  L.  J.  Ch.  762  ;  22  L.  T.  835 ;  secus,  where  there  was  no  such 
power :  Re  Horwood,  3  Giff.  218  ;  and  where  lands  were  settled  in  trust 
for  a  widow  durante  viduitate,  and  afterwards  on  trust  for  sale,  payment 
out  was  ordered  to  the  trustees  of  the  settlement,  they  undertaking  to  hold 
the  money  upon  the  trusts  of  the  settlement :  Re  Evans'  Settlement,  14 
Ch.  D.  511. 

In  Re  Smith,  Exp.  L.  &  N.  W.  Ry.  Co.  and  Midland  Ry.  Co.,  40  Ch.  D. 
386,  C.  A.,  it  was  questioned  whether  the  words  of  the  section  do  not  point 
to  persons  becoming  absolutely  entitled  in  beneficial  interest,  but  notwith- 
standingthe  doubt  so  thrown  out.  Re  Hobson's  Trusts,  sup.  is  not  overruled, 
and  must  still  be  followed :  Re  Morgan,  Smith  v.  May,  [1900]  2  Ch. 
474  ;  Re  Sheffield  Corpn.,  dkc,  [1903]  1  Ch.  208. 

But  under  sect.  21  of  the  Settled  Land  Act,  1882,  which  authorizes 
payment  of  capital  money  to  any  person  "  becoming  absolutely  entitled 
or  empowered  to  give  an  absolute  discharge,"  the  Court  has  clearly  a 
discretion  to  order  such  payment :  Re  Smith,  sup. ;  Re  D.  of  Rutland's 
Settlement,  31  W.  R.  947  ;  49  L.  T.  196  ;  Re  Wright's  Trusts,  24  Ch.  D.  662 ; 
Re  Belfast  Improvement  Acts,  Exp.  Reid,  [1898]  1  I.  R.  1,  sup.  p.  2362  ; 
and  under  the  S.  L.  Act,  1890  (53  &  54  V.  c.  69),  s.  14,  any  capital  money 
paid  into  Court  may  be  at  any  time  paid  out  to  the  trustees  of  a  settlement 
for  the  purposes  of  the  S.  L.  Acts,  1882  to  1890. 

Trustees  of  charities  have  been  held  to  be  persons  absolutely  entitled :  Trustees  of 
Re  Spurstowe's  Charity,  18  Eq.  279  ;  Exp.  Trustees  ofTid  St.  Giles'  Charity,  charities. 
17  W.  R.  758  ;  Exp.  Haberdashers'  Co.,  55  L.  T.  758  (where  the  outlay  had 
been  authorized  by  the  Charity  Commrs) :  Re  Parson,  djc.  of  St.  Alphage, 
1886,  W.  N.  154 ;  55  L.  T.  314 ;  and  see  Finnis  to  Forbes,  24  Ch.  D.  587  ; 
and  as  to  payment  of  dividends  to  the  secretary  of  a  charity  (there  being  no 
treasurer),  see  Re  Codrington's  Charity,  18  Eq.  658, 
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Mortgagees. 


Commoners. 


Person  having 
option  to 
purchase. 

Person  in 

adverse 

possession. 


Limited 
owner's  title 
to  minerals. 


Water- 
works CO. 


Person  o£ 

unsound 

mind. 


Reconversion. 


Exors  and 
admors. 


Mortgagees  in  possession  were  held  entitled  not  only  to  a  fund  in  Court 
representing  a  part  of  the  mortgaged  property,  but  also  to  a  further  fund 
representing  the  decrease  in  value  of  the  goodwill :  Pile  v.  P.,  Exp. 
Lambton,  3  Ch.  D.  36,  C.  A. 

Copyholders  in  fee  are  entitled  to  have  a  fund  representing  the  common 
land  divided  among  them  in  proportion  to  the  respective  values  of  their 
rights  of  common  appendant :  Fox  v.  Amhurst,  20  Eq.  403 ;  but  the 
occupiers  claiming  under  them  have  no  such  right :  Austin  v.  Amhurst,  7 
Ch.  D.  689  ;  and  where  the  right  of  common  belonged  to  all  the  freemen  of  a 
borough,  so  that  each  person's  interest  in  it  was  in  the  nature  of  a  life 
estate,  the  fund  was  invested,  and  the  dividends  paid  to  the  trustees  of 
the  freemen,  to  be  divided  among  them  :  Nash  v.  Coombs,  6  Eq.  51. 

Where  the  statutory  machinery  was  available  for  ascertainment  of  rights 
of  commoners  the  Court  declined  to  interfere :  Richards  v.  De  Winion, 
[1901]  2  Ch.  566  ;  [1903]  1  Ch.  507,  C.  A. 

A  person  having  a  right  of  purchase  at  a  fixed  price  under  a  will  was 
held  entitled  to  the  fund  in  Court  on  paying  the  price :  Be  Cant,  4  D.  &  J. 
503. 

The  represves  of  a  person  in  adverse  possession  of  land  for  19J  years 
were  held  entitled  to  the  purchase-money  in  Court,  as  being  the  price  of 
his  interest  in  the  land :  Exp.  Winder,  6  Ch.  D.  696. 

And  payment  was  ordered  to  a  person  who  had  been  in  possession  for 
26  years  after  the  expiration  of  a  long  term  of  years,  in  the  absence  of  claim 
by,  or  evidence  of  the  existence  of  a  reversioner :  Re  Met.  Street  Act,  Exp. 
Chamberlain,  14  Ch.  D.  323  ;  but  see  Gedge  v.  Commrs  of  Works,  [1891]  2  Ch. 
630,  where  the  Court  refused  to  order  payment  of  the  money  paid  in 
respect  of  the  reversion  to  the  represve  of  the  leaseholder  twelve  years 
after  the  term  had  expired,  there  being  no  other  claimant,  as  the  leaseholder, 
having  never  had  possession  of  the  reversion  prior  to  the  time  when  the 
house  was  taken,  was  not  the  person  "  in  possession  "  within  sect.  79. 
Where  it  was  doubtful  whether  a  statutory  title  had  been  acquired  the 
Court  retained  the  fund  for  a  specified  period,  and  directed  payment  of 
dividends  to  Petr :  Re  Harris,  Exp.  London  County  Council,  [1901]  1  Ch. 
931. 

Money  paid  into  Court  in  respect  of  minerals,  where  the  tenant  for  life 
was  unimpeachable  for  waste,  and  not  being  of  such  extent  that  they  could 
not  have  been  worked  during  his  life,  was  held  to  belong  to  his  estate  under 
sect.  74  ;  Re  Barrington,  Oamlen  v.  Lyon,  33  Ch.  D.  523  ;  but  during  the 
life  of  the  tenant  for  life  the  Court  could  not,  under  sect.  69,  make  any 
apportionment  of  capital  in  his  favour,  and  he  was  entitled  only  to  the 
income  :  Re  Rdbinson^s  Settlement,  [1891]  3  Ch.  129. 

Where  land  belonging  to  a  waterworks  co.,  and  not  being  superfluous 
land,  was  oompulsorily  taken,  the  purchase-money  was  held  rightly  paid 
into  Court,  but  to  be  payable  to  the  co.  as  absolutely  entitled,  inasmuch 
as  it  could  not  be  appUed  to  any  of  the  purposes  of  sect.  69  :  Re  Chelsea 
Waterworks  Co.,  56  L.  J.  Ch.  640  ;   1887,  W.  N.  70  ;  56  L.  T.  421. 

Sect.  7  of  the  Lands  Clauses  Act  does  not  authorize  a  person  of  unsound 
mind  to  sell,  and,  therefore,  the  purchase-money  of  land  taken  from  such  a 
person,  who  died  intestate,  was  held  to  devolve  on  the  heir,  as  unconverted : 
Re  Tugwell,  27  Ch.  D.  309,  dissenting  from  Exp.  Flamank,  1  Sim.  N.  S. 
260. 

On  payment  of  a  fund  into  Court  under  sect.  69  there  is  a  constructive 
reconversion  which  the  person  becoming  entitled  to  the  fund  may  stop ; 
but  until  it  is  stopped  the  money  is  to  be  considered  as  land :  M.  R.  in 
Kelland  v.  Fulford,  6  Ch.  D.  491 ;  Re  Horner,  6  D.  &  S.  483 ;  Dan 
1834. 

The  expression  "executors  and  administrators"  in  sect.  7  is  to  be 
restricted  to  exors  and  admors  who  are  seised,  possessed  of,  or  entitled  to 
land  or  any  estate  or  interest  therein :  Barrow-in-Furness  Corporation  v. 
Rawlinson,  [1903]  1  Ch.  507. 
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The  transfer  of  a  fund  in  Court  to  a  separate  aooount  not  entitled  "  Exp.  Transfer  to 
the  Co.,  &o.,"  is  equivalent  to  a  payment  out :  MelUngv.  Bird,  17  Jur.  155  ;  separate 
22  L.  T.  599  ;  1  W.  R.  219  ;  even  though  the  aooount  is  that  of  the  offioial  account, 
trustee  of  charitable  funds :   Be  Bristol  School,  47  L.  J.  Ch.  317  ;   secus, 
where  the  fund  has  been  transferred  to  the  aooount  of  trustees  who  had 
no  real  interest  in  it :   Re  BurneH's  Estate,  12  W.  R.  568  ;    10  Jur.  N.  S. 
289  ;   10  L.  T.  127  ;  or  to  the  credit  of  an  admon  action,  Exp.  the  under- 
takers, the  account  of  the  devised  estates,  though  not  specifying  the 
special  Act  or  the  Lands  Clauses  Act :  Drake  v.   Oreaves,  33  Ch.   D. 
609. 

Where  the  land  taken  by  the  co.  was  claimed  by  the  Crown,  who  had  Claim  bv  thj 
filed  an  information  against  the  lord  of  the  manor,  claiming  the  land,.  Crown, 
the  petition  of  the  lord  of  the  manor  for  payment  out  to  him  of  the  com- 
pensation money  stood  over  until  the  information  was  disposed  of,  as  the 
Crown  cannot  be  brought  before  the  Court  under  the  Lands  Clauses 
Consohdation  Act :  Re  Manor  of  Lowestoft  and  0.  E.  By.  Co.,  Exp.  Reeve, 
24  Ch.  D.  253. 


Section  IV. — Estates  in  Lease — -Tenant  for  Life  and 
Eemaindbrman. 

L  Purchase-money  of  Leasehold  apportioned  and  paid  by  way  of 

Annuity. 

This  Court  being  of  opinion  that  A.  B.  is,  as  tenant  for  life,  under 
an  indenture  dated  &c.,  entitled  to  have  the  said  £ —  Consols,  and 
the  interest  thereon,  applied  and  apportioned  by  way  of  annuity, 
half  yearly  on  the  25th  March  and  the  29th  September  in  every  year, 
commencing  as  from  &c.,  when  the  leasehold  estate  was  taken  by 
the  Mayor,  &c.  of  S.,  and  of  the  same  duration  as  the  term  for  which 
the  said  lease  was  held,  which  will  expire  on  the  29th  September, 
1886,  such  Consols  to  be  taken  at  their  value  at  the  date  of  the 
Master's  certificate  of  apportionment  hereby  directed,  and  to  have 
such  apportionments  or  the  proceeds  thereof  paid  to  him  till  the 
expiration  of  the  said  term,  if  he  shall  so  long  live,  the  said  A.  B. 
giving  credit  for  £ — ,  received  by  him  on  account  of  such  annuity, 
as  from  the  &c.,  to  the  &c.,  Order  that  the  said  £ —  Consols  be 
apportioned,  having  regard  to  the  foregoing  declaration,  so  that  the 
amount  of  such  Consols  to  be  applied  in  satisfaction  of  such  annuity 
as  aforesaid,  on  each  of  such  half-yearly  days,  will,  with  the  interest 
then  payable  to  the  said  A.  B.  under  the  direction  hereinbefore 
contained,  be  equivalent  to  the  amount  of  such  annuity  then  due, 
and  that  such  apportionments,  and  the  amount  due  to  the  said  A.  B. 
for  arrears  up  to  the  &c.,  be  certified  after  giving  credit  for  the 
said  £ — ;  And  it  is  ordered  that  the  funds  in  Court  be  dealt  with  as 
directed  in  the  Schedule  hereto. — Liberty  to  apply. 


VOL.  m.  7  0 
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Payment  Schedule. 

In  the  High  Court  of  Justice, 
Chancery  Division. 

Ledger  credit  as  above. 
Funds  in  Court  £ —  Consols. 


Date  of  order. 


Particulars  of  Payments,  Transfers, 

or  other  Operations  to  be  carried 

out  by  the  Paymaster. 

Payees  and  Transferees,  or 
titles  of  separate  Accounts. 

Amounts. 

Money. 

Securities. 

On  or  after  the  —  day  of  —  in 
every  year  during  life  of  A.  B. 
beginning  on  the  —  day  of  — 
up  to  and  including  the  — 
day  of  — . 

Sell  so   much  of  the  Consols 
as   shall   be  certified  to  be 
apportioned  in  respect  of  the 
annuity  in  this  order  men- 
tioned. 

A.  B.,  of  &c. 

The  same. 

£  s.  d. 

£    8.     d. 

On  or  after  the  same  days. 

Pay  interest  as  it  accrues  dur- 
ing life  of  payee  on  Consols 
or  on  the  residue  thereof. 

—See  Askew  v.  Woodhead,  C.  A.,  3  March,  1880,  A.  1205. 

For  similar  orders,  see  Re  HazeUim,  V.-C.  M.,  16  July,  1880,  A.  4221 ; 
Re  Morris,  M.  R.,  ZO  Nov.  1880,  B.  3934 ;  Re  Chirden,  Kay,  J.,  31  July,  1886, 
A.  2560  ;  Exp.  Metrop.  B.  of  W.,Re  Pottier,  Kay,  J.,  20 March,  1886,  B.  1598. 

For  order  where  the  tenant  for  life  being  dead  the  apportioned  amount 
due  in  respect  of  his  annuity  was  directed  to  be  paid  to  his  represve,  and  an 
inquiry  was  directed  as  to  the  persons  entitled  as  next  of  kin  to  the  origmal 
testator,  see  Re  Hunt,  Kay,  J.,  24  July,  1884,  A.  3702. 

2.  Leaseholds  in  Settlement— Compensation  Fund  to  be  invested  by 
Trustees— Annual  Sum  equal  to  Rent  reserved  to  be  provided 
for  Tenant  for  Life  by  means  of  Interest  and  Periodical  Half- 
yearly  Sales — Sect.  74. 
Tax  costs.— Order  that  the  residue  of  the  funds  by  the  Schedule 
hereto  directed  to  be  paid  to  the  Petrs  J.  &  T.  (the  trustees),  be  by 
them  invested  in  their  names  in  Consols.—"  And  it  is  ordered  that 
the  said  J.  and  T.  do  in  each  year,  until  the  year  1893,  provided  P. 
{tenant  for  life)  shall  so  long  live,  and  his  interest  therein  remain 
unforfeited,  sell  so  much  of  the  Consols  so  to  be  purchased  as,  with 
the  dividends  which  will  in  each  of  the  said  years  accrue  on  the  said 
Consols,  will  make  up  the  annual  sum  of  £35  (rent  reserved  on  the 
leaseholds)  and  pay  the  said  £35  by  half-yearly  payments  of  £17  10s. 
as  from  the  10th  January,  1868,  the  first  payment  to  be  made  as 
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on  tile  lOth  July,  1868  ;  And  it  is  ordered  tliat  the  said  J.  and  T., 
do  on  the  death  or  forfeiture  of  the  interest  of  P.  before  the  year 
1893,  apply  the  residue  of  the  said  Consols,  and  the  dividends  as 
they  accrue  thereon,  in  the  same  manner  as  the  rents  of  the  leasehold 
premises  comprised  in  the  will  of  W.  {the  settlor),  are  directed  to  be 
applied  ;  "  And  it  is  ordered  that  the  funds  in  Court  be  dealt  with 
as  directed  in  the  Schedule  hereto. 

{Insert  in  Payment  Schedule.) 


Pay  costs  to  be  taxed  under 
this  order. 


Pay  residue  of  funds 


Petrs  J.  and  T.  as  trustees 
of  the  will  of  W.,  de- 
ceased. 


£  A",  d. 


—See  Re  Phillips,  M.  E.,  11  July,  1868,  B.  2364  ;  S.  C,  6  Eq.  250  ; 
and  see  Re  Harrington,  M.  R.,  i  Aug.  1868,  A.  2132. 

3.  The  like  out  of  Funds  in  Court,  showing  Periodical  Payments 
and  Investments — Sect.  74. 

Tax  Costs. — Order  that  the  funds  in  Court  be  dealt  with  as  directed 
in  the  Schediile  hereto. — Liberty  to  apply  on  death  of  Petr  A.  C. 
{tenant  for  life). 

{Insert  in  Payment  Schedule.) 


Sell  sufScient  Consols  to  raise 
costs  to  be  taxed  under  this 
order. 

Out  of  proceeds — 

Pay  such  costs   

Sell  one  thirteenth  of  residue  of 
Consols. 

Pay  proceeds    


On  or  after  the  29th  September, 
1864,  sell  one  twenty -fourth  of 
residue  of  Consols. 

Pay  proceeds  and  one  twenty- 
fourth  of  any  interest. 

On  or  after  the  29th  September, 
1864,  invest  residue  of  any 
interest  in  Consols. 

On  or  after  the  25th  March,  1865 
sell  one  twenty-third  of  residue 
of  Consols. 


Petr  M.  A.  C,  married 
^^•oman. 


The  same. 


£  s.  d. 


£  s.  d. 
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Pay  proceeds  and  one  twenty- 
third  of  any  interest. 

On  or  after  the  25th  March,  1865, 
invest  residue  of  any  interest 
in  Consols. 

[Repeat  the  above  directions,  with 
proportions  diminishing  by  one 
twenty-fourth  successively  on  the 
29th  September  and  25th  March 
in  each  year  till  the  25th  March, 
1870,  when  the  direction  will  be 
to  sell  the  whole  of  the  Consols 
then  in  Court,  and  pay  the  pro- 
ceeds and  whole  of  the  interest  to 
the  Deft  M.  A.  C] 


£    s.  d. 


—See  Littlewood  v.  Pattison,  V.-C.  W.,  7  May,  1864,  B.  1584  ;  10  Jur. 

N.  S.  875. 

In  this  case  the  Court  directed  that  the  capital  and  income  of  the  invested 
purchase-money  should  be  divided  by  the  number  of  years  (thirteen)  which 
would  have  yet  remained  unexpired  if  the  lease  (of  the  property  taken  by  the 
railway  co.)  had  continued,  and  that  the  quotient  should  be  paid  to  the 
tenant  for  life. 

For  an  order  for  benefit  of  represves  of  tenant  for  life,  see  Money's  Trusts, 
2Dr.&Sm.94. 

For  adjustment  as  between  tenant  for  life  and  remaindermen  of  their 
rights  to  the  compensation  money  in  Court,  the  dividends  on  which  were 
less  than  the  rental  of  the  leaseholds  taken,  by  the  purchase  thereout  of  a 
government  annuity  for  the  life  of  tenant  for  life  (aged  61)  equal  to  the 
former  rental,  the  residue  of  the  fund  being  invested  and  accumulated 
during  her  life,  see  Ee  Pfleger,  V.-C.  G.,  10  June,  1868,  B.  1742  ;  6  Eq.  426. 

For  order  directing  investment  of  funds  in  Court,  and  pajonent  out  of 
interest  to  the  tenant  for  life  of  a  sum  equal  to  the  annual  rent,  and  residue 
to  be  accumulated,  see  Ee  Metiers  Estate,  1868,  B.  3188 ;  7  Eq.  72 ;  Re 
Wilkes's  Estate,  12  Nov.  1889,  A.  175  ;  16  Ch-  D.  597. 


NOTES. 
ESTATES  TS  LEASE — TENANT  POB  LIFE  AND  KEMAINDBEMAN — SECT.  74. 

Apportion-  By  sect.  74,  the  Court  may  direct  the  application  of  money  paid  into  Court 

ment.  in  respect  of  any  lease,  or  estate  less  than  the  fee  simple,  or  reversion,  in 

such  manner  as  the  Court  may  consider  will  give  to  the  parties  interested  in 

such  money  the  same  benefit  as  they  might  have  had  from  such  lease,  estate, 

or  reversion. 

The  scheme  of  this  section,  which  extends  to  all  cases  where  the  rent 
bears  an  inadequate  proportion  to  the  value  of  the  land  {Re  Mette's  Estate, 
7  Eq.  72,  75),  is  that  every  person's  interest  shall  be  valued  as  at  the  time 
when  the  notice  to  treat  was  given  :  Penny  v.  P.,  5  Eq.  227,  236. 

The  remainderman  should  be  made  a  respondent  to  a  petition  or  summons 
by  tenant  for  life  under  this  section,  and  liis  costs  of  appearance  are  payable 
by  the  co. ;  Ee  Crane's  Estate,  7  Eq.  322. 

The  interest  of  a  tenant  for  life  is  to  be  aiieoted  as  little  as  possible ; 
accordingly,  when  the  dividends  of  the  purchase-money  are  not  equal  to  the 
rent  of  leaseholds  taken,  or  to  an  annuity  charged  thereon,  the  tenant  for 
life  of  the  leaseholds,  or  annuitant,  has  in  the  following  cases  been  held 
entitled  to  the  same  income  as  he  formerly  enjoyed,  and  sales  from  time  to 
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time  of  the  corpus  to  make  up  the  deficiency  have  been  directed :  Exp. 
Wilkinson,  3  D.  &  S.  633  ;  Jeffreys  v.  Conner,  28  Beav.  328  ;  the  costs  of 
such  periodical  sales  being  payable  by  the  co. :  Be  Long,  1  W.  R.  226. 
Where,  however,  the  dividends  were  much  less  than  the  rent,  the  Court 
would  not  make  up  to  the  tenant  for  life  his  full  income,  though  a  larger 
amount  was  given  than  was  produced  by  the  invested  fund  :  see  Be  Birch, 
10  Jur.  N.  S.  673. 

Where,  on  the  other  hand,  the  income  of  the  purchase-money  exceeds  the 
income  of  the  leaseholds,  the  proper  course  is  to  ascertain  the  amount  of 
the  yearly  payment  wliicli  will  exhaust  the  fund  by  the  end  of  the  term,  and 
that  amount  will  be  paid  to  the  tenant  for  hfe  until  further  order  :  Askew  v. 
Woodhead,  14  Ch.  D.  27,  C.  A.  ;  see  Form  1,  sup.  p.  2385. 

The  following  modes  of  apportionment  have  also  been  adopted  : — 

— the  purchase  of  a  Government  annuity  equal  to  the  net  income  of  the 
leaseholds  was  directed  ;  if  the  fund  was  insufficient,  the  dividends  were  to 
be  paid  to  the  tenant  for  life,  and  the  capital  divided  half-yearly  by  the 
number  of  years  the  lease  would  have  had  to  run  at  such  time  of  division, 
and  half  the  quotient  to  be  paid  to  her  during  her  hfe,  in  addition  to  the 
dividends  :  Be  Pfleger,  6  Eq.  426 ; 

— ^the  invested  purchase -money  and  the  income  were  divided  in  each  year 
by  the  number  of  years  the  lease  had  to  run,  and  the  quotient  paid  to  the 
tenant  for  life :  Litilewood  v.  Pattison,  10  Jur.  N.  S.  875 ;  10  L.  T.  875, 
Form  3,  sup.  p.  2387  ;  and  see  Money's  Trusts,  2  Dr.  &  S.  94. 

In  Be  Phillips,  6  Eq.  260,  Form  2,  sup.  p.  2386,  following  Be  Chamber- 
lain, Morg.  43,  n.,  the  amount  annually  payable  out  of  capital  and  income 
was  first  ascertained  by  an  actuary. 

Where,  as  in  the  case  of  ecclesiastical  property,  the  dividends  have  ex-  Ecclesiastical 
ceeded  the  rent  reserved,  the  tenant  for  life  or  incumbent  has  been  allowed  property, 
only  the  amount  of  the  rent  during  the  term,  the  surplus  being  accumu- 
lated, with  liberty  to  apply  :  Be  Mette's  Estate,  7  Eq.  72  ;  and  see  Penny  v. 
P.,  5  Eq.  227  ;  Exp.  Abp.  of  Canterbury,  23  L.  T.  219  ;  Exp.  the  Dean  of  Oh. 
Ch.,  23  L.  J.  Ch.  149  ;  Exp.  The  Dean  of  Gloucester,  19  L.  J.  Ch.  400  ;  Dan. 
1840 ;  sup.  p.  2388  ;  and  so  where  rent  less  than  a  rackrent  has  been 
reserved  in  consideration  of  an  outlay  in  building  :  Be  Wootten's  Estate,  lEq. 
589  ;  and  where  the  tenant  for  hfe,  in  exercise  of  a  power  in  the  will,  had 
granted  repairing  leases  :  Be  Wilkes'  Estate,  16  Ch.  D.  597,  sup.  p.  2388  ; 
and  see  Be  Griffith's  Will,  49  L.  T.  161  ;  but  in  Be  Steward,  1  Drew.  636, 
where  lands  were  devised  subject  to  a  repairing  lease,  the  tenants  for  life 
were  allowed  to  receive  the  whole  of  the  dividends. 

In  Exp.  B.  of  Lambeth,  4  Ry.  Ca.  231,  the  whole  purchase-money  of 
ecclesiastical  property  let  at  a  merely  nominal  rent  was  invested  and  accu- 
mulated during  the  residue  of  the  term,  with  liberty  to  apply ;  pajTnent  of 
the  dividends  in  the  meantime  to  the  incumbent  and  his  successors  being 
refused. 

For  the  principle  upon  which  the  Court  will  adjust  the  rights,  as  between 
the  tenant  for  life  and  remainderman,  to  compensation  money  for  settled 
Church  leaseholds,  which  were  renewable  at  the  time  of  the  settlement,  but 
have  since  ceased  to  be  so,  see  Maddy  v.  Hale,  3  Ch.  D.  327,  and  cases  there 
cited  ;  and  Vol.  II.  p.  1712. 

In  Exp.  Ward,  2  D.  &  S.  4,  where  the  interest  of  a  dean,  &c.  and  their 
lessee  in  the  land  had  been  sold  for  one  sum,  which  was  paid  into  Court,  it 
was  held  that  the  lessee  was  not  entitled  to  an  apportionment  of  the  fund 
and  payment  to  him  of  his  share,  but  that  the  entire  dividends  should  be 
paid  to  him,  till  the  expiration  of  the  term,  he  paying  the  amount  of  reserved 
rent  to  the  lessors. 

In  Be  Dean  cfcc.  of  Westminster,  26  Beav.  214,  on  evidence  of  the  mode  of 
dealing  with  their  property,  the  dean,  &c.,  were  held  entitled  to  the  whole 
dividends  of  the  produce  of  leaseholds. 

Where  glebe  land  was  subject  to  a  terminable  rent-charge,  the  Court  Glebe  land. 
deoUned  to  allow  the  funds  in  Court  to  be  employed  in  anticipating  the 
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instalments  in  exoneration  of  the  liability  of  the  rector,  the  petitioner  :  Exp. 

Rector  of  Kirksmeaton,  20  Ch.  D.  203. 

Renewable  The  capital  of  a  fund  produced  by  sale  of  renewable  leaseholds  was,  on  the 

leaseholds.        dropping  of  the  last  life,  paid  to  the  tenant  for  life,  but  without  prejudice 

to  any  question  arising  in  respect  of  non-renewal :  Re  Beaufoy,  1  S.  &  G.  20. 

A  corporation  sole,  vendor  of  leaseholds  customarily  renewable  at  regular 

intervals,  was  held  entitled  at  each  period  of  renewal  to  receive  out  of  the 

fund  produced  by  the  purchase-money  and  accumulated  dividends  a  sum 

equal  to  the  estimated  amount  of  the  fine  :  Exp.  Precentor  of  St.  PauVs,  1  K. 

&  J.  538. 

A  bishop,  as  lessor  of  lands  of  the  see  demised  for  lives  and  years,  was 
held  not  to  be  entitled,  until  the  lease  should  become  renewable,  to  any  part 
of  the  money  paid  into  Court,  nor  to  the  dividends  of  such  money  when  in- 
vested on  the  ground  of  the  diminution  of  the  fine  which  would  be  payable  ; 
Exp.  Bp.  of  Winchester,  10  Ha.  137  ;  16  Jur.  649. 
Lessee's  A  lessee,  under  a  covenant  not  to  assign,  is  not  bound  to  procure  the 

interest.  lessor's  consent  to  an  agreement  with  the  co.  for  the  apportionment  of  the 

rent :  see  Slipper  v.  Tottenham,  <fcc.  Ry.  Co.,  4  Eq.  112. 

In  dealing  with  the  freeholder,  the  co.  acquires  all  his  rights,  including 
that  of  determining  tenancies  by  notice.  Tenants,  after  notice  to  quit  from 
the  CO.,  have  no  interest,  legal  or  equitable,  within  sect.  18  :  Syers  v.  Metn. 
Bd.  of  Whs.,  36  L.  T.  277  ;  and  the  owner  cannot,  by  renewing  or  enlarging, 
after  notice  to  treat,  his  tenant's  interest,  give  him  any  claim  to  compen- 
sation in  respect  of  the  interest  thereby  created :  Exp.  Edwards,  12  Eq. 
389  ;  and  see  Mercer  v.  Liverpool,  cSic.  Ry.  Co.,  [1904]  A.  C.  461. 

Where  a  lessee  proved  not  to  be  entitled  to  the  whole  of  the  purchase- 
money  which  had  been  assessed  and  paid  into  Court  Tinder  sect.  76,  the 
Court  had  no  jurisdiction  to  give  back  the  whole  to  the  co.,  in  order  to  have 
his  actual  interest  ascertained  de  novo,  but  the  matter  was  referred  to  Cham- 
bers :  Re  N.  London  Ry.  Co.,  2  Dr.  k  S.  312. 

The  word  "  lease  ''  includes  an  agreement  for  a  lease  :  sect.  3. 


Section  V.- — Entry  on  Land  befoee   Pukchase — Sect.  85. 
Kepayment  of  Deposit — Sect.  87. 

1 .  Repayment  to  Promoters  of  Deposit  made  on  entering  on  Land 
—Sects.  85—87. 

Order  that  the  funds  in  Court  be  dealt  with  as  directed  in  the 
schedule  hereto  ;  And  it  is  ordered  that  the  said  A.  &c.  Co.  do  pay  to 
the  said  B.  his  costs  of  this  application,  such  costs  to  be  taxed  &c. 
(in  case  the  parties  difier). 

(Insert  in  Payment  Schedule.) 


Pay  cash 


The  A.  &c.  Co.  Ltd.  or, 
if  so,  C.  the  Secretary 
of  the  A.  &c.  Co.  on 
behalf  of  the  said  co. 


£   s.   d. 


The  Court  will  order  j)ayment  out  to  the  secretary  or  other  officer  or 
nominee  of  the  co,  named  in  the  petition  or  summons,  if  it  bo  sealed  with 
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the  corporate  seal :  see  Exf.  L.  0.  &  D.  By.  Co.,  8  W.  R.  636  ;  Exp.  Maid- 
stone  and  Ashford  By.  Co.  ;  Exp.  Bala  and  Festiniog  By.  Co.,  25  Ch.  D.  168. 

2.  Payment  of  Deposit  to  the  Landowner's  Representatives — Com- 

pany to  pay  Interest — Sects.  85 — 87. 

Oeder  that  the  Petrs  [or  applicants],  do  pay  to  the  said  R.  and  G. 
interest  on  the  sum  of  £ — ,  at  the  rate  of  5  p.  c.  per  ann.,  from  the 
time  when  the  said  co.  entered  into  possession  of  the  lands  in  the 
petition  or  summons  mentioned,  until  the  time  when  the  said  sum 
shall  be  paid  as  hereby  directed  ;  And  thereupon  it  is  ordered  that 
the  bond  in  the  petition  [or  summons]  mentioned  be  delivered  up 
to  the  Petrs  [or  applicants] ;  the  Petrs  [or  applicants]  to  pay  exors' 
costs  of  the  application.  And  it  is  ordered  that  the  funds  in  Court 
be  dealt  with  as  directed  in  the  schedule  hereto. — [Add  Schedule 
directing  payment  of  funds  to  applicants.] — See  Exp.  North  British 
Ry.  Co.,  Re  Fergusson,  V.-C.  W.,  6  July,  1861,  B.  1631. 

3.  Payment  of  Compensation  Money  with  Interest  out  of  Deposit 

—Sects.  85—87. 

Order  that  the  funds  in  Court  be  dealt  with  as  directed  in  the 
schedule  hereto  (the  sum  thereby  directed  to  be  paid  to  the  Petr  K. 
being  the  sum  awarded  to  her  for  compensation  and  severance  in 
respect  of  lands  in  the  petition  mentioned,  together  with  interest 
thereon  at  5  p.  c.  per  ann.,  from  the  —  day  of  — ,  when  the  N.  &  S. 
Ry.  Co.  entered  upon  and  took  possession  of  the  land  in  the  petition 
mentioned. — Tax  costs. 

(Insert  in  Payment  Schedule.) 


Pay  cash 


Pay  costs  to  be  taxed  under  this 
order. 

Pay  residue  of  funds   


Petr  K. 


The  N.  &  S.  Ry.  Co. 


£  s.  d. 


—See  Re  Kerkham,  V.-C.  W.,  18  Jan.  1862,  A.  90. 

The  order  in  this  case  was  made  upon  the  joint  petition  of  the  landowner 
and  the  oo. 


4.  Payment  out  of  Deposit  of  the  Interest  on  Amount  recovered  for 
Compensation  and  Severance  from  time  of  Entry,  and  of  Costs  ; 
and  of  Balance  to  the  Company — Sects.  85 — 87. 

Order  that  the  funds  in  Court  be  dealt  with  as  directed  in  the 
schedule   hereto    (the   £ — ,   therein  mentioned  being  interest  on 
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the  sum  of  £ — ,  the  amount  of  the  judgment  obtained  by  G. 
(the  landowner)  in  the  action  against  the  co.,  for  compensation  in 
respect  of  the  lands  taken  by  the  said  co.,  and  for  severance  and 
damage,  at  the  rate  of  5  p.  c.  per  ann.  from  the  —  day  of  — ,  the  time 
when  the  said  co.  entered  upon  such  lands,  to  the  —  day  of  — ,  the 
time  when  the  said  G.  entered  up  judgment  in  the  action  against  the 
said  CO.,  as  in  the  petition  mentioned).  Tax  the  said  G.  his  costs  of 
this  application. 

(Insert  in  Payment  Schedule.) 


Pay  cash 


Pay  costs  to  be  taxed  under  this 
order. 


Pay  residue  of  funds . 


G.  ((he  landowner). 


Petrs,  the  A.  &c.  Co. 


£   s.    d. 


—See  Aberdare  By.  Co.,  Exp.  Glyn,  V.-C.  S.,  29  June,  1860,  A.  1442. 

This  form,  in  giving  the  costs  of  the  application,  in  no  way  conflicts  with 
Exp.  Stevens,  2  Ph.  722,  and  Be  Neath  and  Brecon  By.  Co.,  9  Ch.  263,  in 
which  cases  the  refusal  of  the  Court  to  direct  payment  of  the  landowner's 
costs  out  of  the  deposit  was  in  reference  to  costs  under  sect.  80,  and  not,  as 
here,  to  costs  occasioned  by  non -performance  by  the  co.  of  the  condition  of 
their  bond. 

It  was  held  that,  under  sect.  85,  notwithstanding  sect.  68,  the  vendor  was 
entitled  to  interest  at  5  p.  c.  on  the  sum  for  which  he  had  obtained  a  verdict 
(being  the  whole  amount  he  claimed)  from  the  time  the  co.  entered  on  the 
lands,  and  not  merely  to  interest  at  4  p.  o.  from  the  date  of  his  judgment : 
Be  Aberdare  By.  Co.,  8  W.  R.  603. 


Entry  before 
purchase  on 
making 
deposit. 


Easement  and 
minerals. 


NOTES. 

Sect.  85,  as  amended  by  the  Ry.  Cos.  Act,  1867  (30  &  31  V.  c.  127),  s.  36, 
enables  the  co.  to  enter  upon  lands  before  agreement,  award,  or  verdict  for 
the  purchase-money  to  be  paid  for  such  lands,  on  depositing  in  the  Bank  by 
way  of  security,  either  the  amount  of  purchase-money  or  compensation 
claimed,  or  such  a  sum  as  shall,  by  a  surveyor  to  be  appointed  by  the  Board 
of  Trade,  be  determined  to  be  the  value  of  the  lands,  or  of  the  interest 
therein  of  the  person  entitled  or  enabled  to  convey  ;  such  valuation  to 
include  the  amount  of  compensation  for  all  damages  and  injury  to  be  sus- 
tained by  the  exercise  of  the  powers  given  by  the  section  ;  and  also  on 
giving  a  bond,  with  two  sufficient  securities,  in  a  sum  equal  to  the  sum  so  to 
be  deposited,  conditioned  for  payment  of  all  purchase -money  or  compensa- 
tion, with  interest  thereon  at  5  p.  c.  until  payment. 

The  CO.  is  not  entitled  to  enter  on  land  before  purchase  under  this  enact- 
ment unless  there  is  urgent  necessity  for  immediate  entrj' :  Field  v.  Carnar- 
von, dkc.  By.  Co.,  5  Eq.  190,  192. 

Sect.  85  does  not  apply  to  the  case  of  interference  with  an  easement :  Clark 
V.  Lond.  School  Bd.,  9  Ch.  120,  124 ;  unless  the  co.  is  expressly  empowered 
to  take  the  easement :  Hill  v.  MidlandBy.  Co.,  21  Ch.  D.  143  ;  and  see  G. 
W.  By.  Co.  v.  Swindon,  dkc.  By.  Co.,  9  App.  Ca.  787  ;  Be  City  and  S.  London 
By.,  [1905]  A.  C.  1  ;  nor  does  the  condition  of  the  bond  to  be  given  under 
the  section  extend  to  compensation  for  minerals  under  sects.  78  and  81  of 
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the  Railways  Clauses  Act,  1845  :  Exp.  Neath  and  Brecon  By.  Go.,  2  Ch.  D. 
201  ;  but  [senible)  the  section  is  applicable  where  the  co.  by  their  special 
Act  are  empowered  to  "  appropriate  and  use  "  subsoil,  without  wholly 
taking  the  land  :   Farmer  v.  City  &  Waterloo  Ry.  Co.,  [1895]  1  Ch.  527. 

Where  there  was  power  to  take  an  easement  vinless  it  should  be  determined 
by  jury  or  arbitrators  that  it  could  not  be  acquired  without  damage  to  the 
surface,  such  determination  was  not  a  condition  precedent  to  the  exercise  of 
the  powers  of  sect.  85  :  Hill  v.  Midland  By.  Co.,  21  Ch.  D.  143  ;  and  see  to 
same  effect,  Spencer  v.  Mel.  Bd.  of  Wks.,  22  Ch.  D.  142,  C.  A.,  where  the  Act 
provided  that  before  the  local  authority  took  land  they  should  satisfy  the 
Secretary  of  State  as  to  house  accommodation  in  the  district. 

Tljfc  power  of  entry  under  the  section  may  be  exercised  at  any  time  before  Limit  of  time 
the  expiration  of  the  co.'s  powers  if  the  notice  to  treat  has  been  given  within  to  make 
the  period  limited  for  compulsory  purchase  :    Tiverton  <t:  N.  Devon  By.  Co.  entry. 
V.  Loosemore,  9  App.  Ca.  480. 

As  to  whether  the  provisions  of  sect.  16,  preventing  the  co.  from  putting 
in  force  their  compulsory  powers  until  the  capital  has  been  fully  subscribed, 
apply  to  entries  under  sect.  85,  see  0.  W.  By.  Co.  v.  Swindon,  &c.  Ry.  Co., 
9  App.  Ca.  787  ;  Ford  v.  Plymouth,  d-c.  Ry.  Co.,  1887,  W.  N.  201. 

Payment  of  the  deposit  into  Court  does  not  affect  the  vendor's  lien  for  Vendor's  lien, 
unpaid  purchase-money :    Wintj  v.  Tottenham,  <i:c.  By.    Co.,  3  Ch.  740 ; 
Walker  v.  Ware,  dkc.  By.  Co.,  1  Eq.  195  ;  as  to  the  mode  of  enforcing  such 
lien,  V.  sup.  pp.  708,  2223,  2224. 

In  cases  where  the  co.  are  required  by  the  owner  to  take  the  whole  of  the  Amount  of 
property  under  sect.  92,  the  bond  and  deposit  given  under  sect.  85  must  bond  and 
cover  the  value  of  the  entire  property,  including  trade  fixtures  forming  part  deposit, 
of  a  manufactory  :  Gibson  v.  Hammersmith  By.  Co.,  2  Dr.  &  Sm.  603  ;  and 
not  merely  the  portion  actually  required :    Underwood  v.  Bed/,  and  Camh. 
By.  Co. ;  Dodson  v.  East  Kent  By.  Co.,  7  Jur.  N.  S.  941,  942  ;  Giles  v.  L.  C. 
dk  £>.  By.  Co.,  1  Dr.  &  Sm.  406. 

Under  the  Military  Forces  Localization  Act,  1872  (35  &  36  V.  c.  68,  in- 
corporating the  L.  C.  C.  Acts,  ■mth  modifications),  the  bond  required  by 
sect.  85  is  to  be  under  the  seal  of  the  Secretary  of  State  without  sureties  : 
sect.  3  (3). 

Upon  performance  by  the  co.  of  the  conditions  of  their  bond,  they  are  Repayment 
entitled,  under  sect.  87,  to  repayment  of  the  deposit  paid  into  Court  under  of  deposit, 
sect.  85,  upon  petition  by  themselves  and  the  obligor  of  the  bond  without 
proving  that  the  purchase  money  has  been  paid  to  the  persons  really  en- 
titled to  it :  Exp.  Midland  By.,  [1904]  1  Ch.  61  ;  and  without  deducting  out 
of  such  deposit  any  costs  payable  to  the  vendor  under  sect.  80  :  Be  Neath 
and  Brecon  By.  Co.,  9  Ch.  263  ;  Exp.  Stevens,  2  Ph.  772  ;  Exp.  Birm.,  Ac. 
By.  Co.,  1  H.  &  M.  772  ;  and  see  Exp.  Flower,  1  Cli.  599. 

The  vendor  must  be  served,  or  be  made  a  co-petitioner  :  Exp.  8.  Wales  By. 
Co.,  6  Ry.  Ca.  151  ;  except  upon  an  affidavit  that  all  his  costs,  according  to 
the  Act,  have  been  paid  :  Exp.  E.  C.  Ry.  Co.,  5  Ry.  Ca.  210  ;  and  is  entitled 
to  his  costs  of  appearing  :  Exp.  Stevens,  sup. ;  and  see  Re  Neath  and  Brecon 
By.  Co.,  sup.  ;  though  in  Be  Tottenham,  dkc.  By.  Co.,  14  W.  R.  669,  it  is 
stated  that  such  costs  will,  except  under  special  circumstances,  be  dis- 
allowed ;  and  see  Be  Holman's  Settlement,  1877,  W.  N.  272,  where  the 
vendors,  having  refused  to  join  as  co -petitioners,  were  not  allowed  any  costs 
of  appearing  as  respondents. 

Where  more  than  eighteen  years  had  elapsed  since  the  conveyance,  the 
tenant  for  life,  in  respect  of  whose  interest  the  mor.ey  had  been  paid  in,  had 
died,  and  the  fund  had  not  been  dealt  with  for  fifteen  years,  service  on  the 
landowner  was  dispensed  with  :  Exp.  Lancashire  and  Yorkshire  Ry.  Co.,  55 
L.  T.  58  ;  and  so  where  deposits  made  many  years  previously,  had  been 
accidentally  overlooked  :  Exp.  Midland  By.  Co.,  1894,  W.  N.  38  ;  and  see 
0.  LXV,  27  (19),  as  to  a  tender  of  30«.  to  a  party  served,  whose  costs  will  be 
objected  to. 

A  CO.  having  given  the  bond  and  deposit  under  sect.  85,  and  subsequently 
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paid  the  purchase-money  under  sect.  76,  may  take  a  transfer  of  a  mortgage 
on  the  land,  and  having  done  so,  may  obtain  payment  out  of  the  money 
under  sect.  78  :   Re  Marriage,  9  W.  R.  843. 

After  paying  in  the  sum  awarded  by  an  umpire  as  the  price  of  the  land, 
the  00.  were  entitled  to  have  their  deposit,  under  sect.  85,  paid  out,  although 
the  vendor  was  taking  proceedings  at  law  to  set  aside  the  award  :  Be  Fooks, 
2  Mac.  &  G.  357. 

A  sum  deposited  by  the  Metropolitan  Board  of  Works  was,  after  considera- 
tion, ordered  to  be  paid  out  to  their  chairman,  the  Board  having  no  trea- 
surer, on  an  affidavit  of  a  resolution  of  the  Board  to  that  effect :  Be  Metn. 
Bd.  of  Wks.,  V.-C.  W.,  4  Dec.  1861,  B.  2186.  But  the  better  course  is  for 
the  board  or  co.  to  affix  their  seal  to  the  petition  or  summons,  this  being 
treated  as  a  sufficient  authority  without  verification. 

The  production  by  a  railway  oo.  of  a  bond  given  by  the  co.  under  sect.  85 
was  sufficient  evidence  that  the  conditions  thereof  had  been  satisfied,  and  the 
money  paid  into  Court  under  that  section  was  ordered  to  be  paid  to  the  co. : 
Be  L.  <Sk  N.  W.  By.  Co.,  2P  L.  T.  687. 
Rights  of  If  ths  conditions  of  the  bond  are  not  performed  by  the  co.,  the  Court  may, 

landowner.       on  the  petition  of  the  vendor,  applv  the  deposit  in  payment  of  the  purchase- 
money  :  Be  Mutlow's  Trusts,  10  Ch.  D.  131  ;  48  L.  J.  Ch.  198. 

Lands  taken  and  used  under  sect.  85,  after  notice  to  treat,  by  the  co.,  are 
lands  taken  and  purchased  within  sect.  80,  so  that  the  costs  of  entry  and 
user  may  be  dealt  with  thereunder  :  Charlton  v.  Bolleston,  Be  Swindon,  <Scc. 
By.,  28  Ch.  D.  237,  C.  A. 

Where  the  amount  of  compensation  remained  undetermined  for  some 
years,  and  the  deposit  had  not  been  invested,  interest  at  £5  p.  o.  from  taking 
possession  was  payable  by  the  co.  :  Be  Wolff,  1868,  W.  N.  66  ;  In  re  Navan 
and  King's  Court  By.  Co.,  I.  R.  10  Eq.  113  ;  and  where  a  jury  gave  a  larger 
sum  than  the  arbitrator  had  awarded,  the  interest  was  payable  at  £4  p.c.  : 
Be  Shaw  and  The  Birmingham  Corp.,  27  Ch.  D.  614 ;  and,  in  general, 
interest  runs  from  the  time  when  the  co.  takes  possession,  or  could  prudently 
take  possession  (e.g.,  when  a  good  title  is  shown),  and  not  merely  from  the 
time  when  the  price  is  ascertained  under  the  Act :  Bhys  v.  Dare  Valley  By. 
Co.,  19  Eq.  93,  95  ;  Be  Shaw  and  Corp.  of  Birmingham,  27  Ch.  D.  614 ;  Be 
Pigott  and  0.  W.  By.  Co.,  18  Ch.  D.  146  (disapproving  Be  Ecdeshill  Loc.  Bd., 
13Ch.  D.  365) ;  and  see  Fletcher  v.  Lanes,  db  Yorks.  By.,  [1902]  1  Ch.  901, 
and  Be  Duke  of  Northumberland  and  Tyne.mouth,  Corp.,  [1909]  2  K.  B.  374. 

Where  money  was  paid  into  Court  by  a  railway  co.  who  gave  the  usual 
bonds  to  the  landowner  and  his  mortgagees,  and  the  inquiry  as  to  compensa- 
tion was  conducted  without  formal  notice  to  the  latter,  they  had  no  lien  on 
the  money  in  Court,  but  were  entitled  to  an  assignment  of  the  property 
comprised  in  their  security  :  Martin  v.  L.  C.  cfc  D.  By.  Co.,  1  Ch.  501,  510. 

A  railway  oo.,  Defts  to  an  action  for  specific  performance,  are  in  the 
same  position  as  any  other  purchaser,  and  are  not  entitled  to  possession 
pending  the  action  :  Bygrave  v.  Metn.  Bd.  of  Works,  32  Ch.  D.  147,  C.  A. 


Section  VI. — Costs. 

(l.)      COMPULSOEY  PURCHASES — COSTS  UNDER  SECT.   80. 

1.  Taxation  of  Costs. 

And  it  is,  pursuant  to  the  80th  section  of  the  Lands  Clauses  Con- 
solidation Act,  1845,  ordered  that  (upon  the  execution  of  the  said 


SECT.  VI. J  Costs.  2395, 

conveyance),  tlie  Respondents  do  pay  unto  the  Applicant  or  Petr  his 
costs  (if  any  now  remaining  unpaid)  of  the  following  matters,  includ- 
ing therein  all  reasonable  charges  and  expenses  incident  thereto, 
that  is  to  say,  his  costs  \if  of 'purchase — of  the  purchase  or  taking  of 
the  lands  in  the  summons  or  petition  mentioned  by  the  said  co.,  or 
which  have  been  incurred  in  consequence  thereof,  other  than  such 
costs  as  are  by  the  said  Act,  otherwise  provided  for ;  and,  if  of 
investment  in  government  or  real  securities — of  the  investment  of  the 
said  money  in  (Consols,  or,  real  securities,  or  other  investments,  as  the 
case  may  he)  ;  and,  if  of  investment  in  redemption  of  land  tax — of  the 
investment  of  the  said  money  in  the  redemption  of  the  land  tax ; 
and,  if  of  re-investment  in  land — of  the  re-investment  of  the  said 
money  in  the  purchase  of  the  estate  (lands  or  hereditaments),  in  the 
summons  or  petition  mentioned  ;  and,  if  of  application — of  obtaining 
(the  order,  or  several  orders  made  in  this  matter,  dated  &c.  and) 
this  order,  and  of  all  proceedings  relating  thereto  ;  if  suggested, 
except  such  costs,  if  any,  as  are  occasioned  by  litigation  between 
adverse  claimants] ;  such  costs  to  be  taxed  by  the  Taxing  Master 
(in  case  the  parties  difier). 

This  direction,  which  adheres  closely  to  the  language  of  sect.  80,  was 
settled  by  the  registrars  and  the  taxing  masters. 

For  order  for  taxation  under  this  section  on  the  change  of  an  incumbent 
entitled  to  the  interest  on  an  investment  in  stock,  see  Exp.  R.  of  OuiUen 
Sutton,  V.-C.  S.,  at  Chambers,  25  May,  1885,  A.  916,  affirmed  L.  J.  J.,  8 
D.  M.  &  G.  380. 

See  Re  Bird's  Estate,  1889,  W.  N.  182,  as  to  interest  on  costs  under  this 
section. 

Notwithstanding  what  is  stated  in  Re  Cant,  1  D.  P.  &  J.  159,  and  Be 
Courts  of  Justice  Commrs,  1868,  W.  N.  124,  it  is  not,  and  has  not  been,  the 
practice  to  insert  the  exception  as  to  the  costs  of  litigation  between  adverse 
claimants,  unless  it  appears  or  is  suggested  that  some  litigation  has  taken 
place. 

Where  there  is  a  re-investment  in  land,  the  oo.  are  entitled  to  have  in- 
serted in  the  order  for  payment  of  costs  the  words  "  upon  the  approval  and 
execution  of  the  conveyance  "  :  Exp.  Eton  Coll.,  V.-C.  K.,  7  W.  R.  710 ; 
following  Exp.  Copley,  4  Jur.  N.  S.  297. 

For  direction,  where  a  railway  co.  took  land,  the  subject  of  an  admon  suit, 
on  the  application  to  transfer  the  purchase-money  from  the  credit  of  the  oo. 
to  the  credit  of  the  cause,  for  the  co.,  in  addition  to  the  usual  costs,  to  pay 
the  costs  of  inquiries  in  the  cause  as  to  the  propriety  of  the  sales  to  the  co. 
so  far  as  properly  attributable  to,  or  incurred  in  respect  of,  the  purchase  or 
taking  of  the  land  by  the  co.,  see  Henniker  v.  Chafy,  M.  R.,  7th  July,  1860, 
A.  1450 :  28  Beav.  621,  and  cases  there  ;  and  see  Haynes  v.  Barton,  4  July, 
1861,  A.  1346  ;   1  Dr.  &  S.  426. 


2.  Short  Form  of  Order  for  Taxation  of  Costs  under  Sect.  80  where 
there  are  only  costs  of  Application. 

It  is,  pursuant  to  the  80th  section  of  the  Lands  Clauses  Consolida- 
tion Act,  1845,  ordered  that  the  Respondents  do  pay  to  the  applicant 
his  costs  of  this  application  and  of  all  proceedings  relating  thereto. 
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including  therein  any  charges  and  expenses  incident  thereto,  such 
costs  to  be  taxed  by  the  Taxing  Master  (in  case  the  parties  difEer). 


3.  Taxation  of  Costs— Pa^t  only  of  Purchase-money  provided  out 
of  the  Fund  in  Court. 

Directions  for  taxation  [Form  1].— But  the  Taxing  Master  is  not 
to  allow  any  portion  of  the  said  costs,  and  costs,  charges  and  expenses 
which  may  have  been  incurred  by  reason  of  the  said  purchase-money 
exceeding  the  amount  of  the  said  sum  of  £ — . — Re  Branmer's  Estate, 
14  Jur.  236  ;  followed  in  Re  Loveband,  9  W.  R.  12  ;  30  L.  J.  Ch.  94  ; 
A.  G.  V.  Mayor  of  Rochester,  1867,  W.  N.  142  ;  16  L.  T.  408  ;  15  W.  R. 
777  ;  Re  Brown,  L.  JJ.  in  Lunacy,  3  August,  1878,  A.  2916  ;  Re  Met. 
Ry.  Go.  and  Gonville  and  Caius  College,  Cambridge,  Kay,  J.,  at  Cham- 
bers, 24  March,  1887,  A.  913  ;  and  TJe  Clarke,  [1906]  1  Ch.  615,  619  («). 

4.  Costs  of  Application  to  he  home  equally — Of  Re-investment 
rateahly. 

Order  approving  purchase,  and  purchase-money  to  be  raised  and 
paid  out  of  stock  to  the  credit  of  the  E.  &c.  Co.,  and  stock  to  the 
credit  of  the  G.  &c.  Co. ;  Usual  direction  for  taxation  of  costs  under 
sect.  80 — "  And  it  is  ordered  that  the  E.  &c.  Co.,  and  the  G.  &c.  Co., 
do  pay  to  the  Petrs,  the  Dean  &c.,  of  &c.,  the  costs  of  obtaining 
this  order  in  moieties,  to  be  certified  by  the  Taxing  Master,  and 
also  respectively  pay  such  a  proportion  (to  be  certified  by  the  Taxing 
Master)  of  the  costs  of  the  re-investment  of  the  said  money  in  the 
purchase  of  the  said  lands  as  the  money  to  arise  by  the  sales  of 
the  said  several  sums  of  Consols  will  respectively  bear  to  the  said 
sum  of  £ — "  (amount  of  purchase-money). — Exp.  Bean  &c.  of  Christ 
Church,  Oxford,  V.-C.  S.,  19  July,  1861,  A.  1634 ;  9  W.  R.  474. 


5.  Apportionment  of  Costs  between  Companies. 

Order  that  it  be  referred  to  the  Taxing  Master  to  tax  the  costs  of 
the  Petrs,  including  thereon  all  reasonable  charges  and  expenses 
incident  thereto  of  obtaining  this  order,  and  of  all  proceedings 
relating  thereto,  and  of  the  re-investment  of  the  funds  in  Court  in 
the  purchase  of  the  premises  referred  to  in  the  said  three  several 
agreements  dated  &c.,  in  the  petition  mentioned,  as  if  the  same 
had  been  a  re-investment  limited  to  the  sum  of  four  thousand 
pounds.  And  it  is  pursuant  to  the  80th  section  of  the  Lands 
Clauses  Consolidation  Act,  1845,  ordered  that  the  Respondents 
do  pay  to  the  Petrs,  their  said  costs,  charges  and  expenses,  when 
taxed,   of  and   relating  to   the  said  petition,   and   the   transfers 
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mentioned  in  the  Payment  Schedules  to  this  order  in  equal  pro- 
portions, and  pay  to  the  Petrs  the  costs  of  the  said  re-investment  up 
to  the  said  sum  of  four  thousand  pounds  rateably  in  proportion  to 
the  several  amounts  of  Consols  in  the  said  Payment  Schedules  men- 
tioned, the  amounts  of  such  equal  and  rateable  proportions,  and  the 
Eespondents  who  are  to  pay  the  same  respectively  to  be  certified  by 
the  Taxing  Master. — Re  Bishopsgate  Foundation,  Chitty,  J.,  25  Nov. 
1893,  A.  24:26;   [1894]  1  Ch.  185. 

6.  Costs  on  Petition  not  to  exceed  those  on  Summons. 

And  it  is  pursuant  to  the  80th  section  of  the  Lands  Clauses  Consoli- 
dation Act,  1845,  ordered  that  the  respondents  the  M.  Rail.  Co.,  S.  &  D. 
Rail.  Co.,  and  G.  W.  Rail.  Co.  do  pay  to  the  Petrs  their  costs  in  equal 
proportions,  including  therein  all  reasonable  charges  (and  expenses)  of 
and  incidental  to  obtaining  this  order,  and  of  all  proceedings  relating 
thereto,  to  be  taxed  by  the  Taxing  Master  ;  But  the  costs  to  be  paid 
by  the  respondents,  the  said  S.  &  D.  Rail.  Co.  and  G.  W.  Rail.  Co. 
respectively,  are  not  to  exceed  the  costs  which  would  have  been 
occasioned  if  the  application  in  respect  of  the  funds  lodged  in  Court 
by  them  respectively  had  been  by  summons  instead  of  by  petition  ; 
And  if  on  such  taxation  the  costs  to  be  paid  by  the  said  M.  Rail.  Co. 
shall  be  less  than  the  sum  of  £40,  It  is  ordered  that  the  said  M.  Rail. 
Co.  do  pay  to  the  Petrs  the  balance  of  such  sum. — A.  G.  v.  St.  John's 
Hospital,  North,  J.,  24  June,  1893,  A.  1458  ;  [1893]  3  Ch.  151. 

7.  Similar  Order — Railway  Company  to  pay  Costs  not  exceeding 
those  on  Summons. 

And  it  is  pursuant  to  the  80th  section  of  the  Lands  Clauses 
Consolidation  Act,  1845,  ordered  that  the  respondents,  the 
L.  &  Y.  Rail.  Co.,  do  pay  to  the  Petrs  and  the  respondents,  F.  G.  S., 
J.  A.  S.,  H.  G.  S.,  W.  W.  C.  W.  D.,  G.  H.,  H.  S.  B.  H,,  A.  C.  and 
H.  L.  R.  H.,  their  costs,  including  therein  all  reasonable  charges  and 
expenses  incident  thereto  of  obtaining  this  order  and  of  all  pro- 
ceedings relating  thereto,  such  costs  to  be  taxed  by  the  Taxing 
Master  ;  but  such  costs  are  not  to  exceed  such  costs  as  would  have 
been  incurred  if  this  application  had  been  made  by  summons  in 
Chambers  and  adjourned  to  the  Judge  in  Chambers  and  attended 
by  counsel.  The  remaining  costs  of  the  Petrs  and  the  said  respon- 
dents to  be  added  to  their  costs  which  may  be  directed  to  be  paid 
out  of  the  testator's  estate  in  the  [secondly  above-mentioned]  action 
of  S.  v.  H.,  [1892]  S.  3716.— iJe  Lancashire  and  Yorkshire  Rail.  Co., 
Kekewich,  J.,  11  May,  1895,  B.  759  ;   64  L.  J.  Ch.  688. 

Where  the  person  entitled  had  contracted  to  purchase  under  a  contract 
making  ordinary  vendor's  costs  payable  to  the  purchaser,  the  following 
words  were  added  after  the  ordinary  direction  for  taxation  :   "  but  in  such 
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taxation  the  Taxing  Master  is  to  allow  no  further  costs  against  the  said  (oo. ) 
in  reference  to  the  re-investment  than  would  have  been  allowed  if  the  con- 
tract for  purchase  had  been  an  open  contract  "  :  Exp.  Governors  of  Christ's 
Hospital,  20  Eq.  605. 

For  order  deahug  with  the  costs  of  re-investments  of  fifteen  funds,  fourteen 
of  which  were  paid  in  by  fourteen  cos.,  with  usual  reference  for  taxation, 
and  in  such  taxation  the  Taxing  Master  was  to  distinguish  the  costs  of  the 
ad  valorem  stamp  upon  the  assignment  or  conveyance  of  the  estate  and 
interests  in  the  said  lands  ;  and  each  of  the  fourteen  cos.  was  to  pay  to  the 
Petr  the  amountwhich  the  Taxing  Master  should  certify  to  be  one-fourteenth 
part  of  the  entire  costs  (except  such  costs  as  were  so  directed  to  be  dis- 
tinguished), and  to  pay  the  costs,  so  to  be  distinguished,  rateably  in  propor- 
tion to  the  amount  which  the  funds  in  the  fourteen  accounts  respectively 
bore  to  the  total  amount  of  the  purchase-money,  the  rateable  amount  to  be 
certified  by  the  Taxing  Master,  see  Exp.  Bp.  of  London,  L.J  J.,  25  May,  1 860, 
B.  1427  ;  2  D.  F.  &  J.  14,  17.  ^ 

NOTES. 
COSTS   rrNDEB   SECT.    80  GENERALLY. 

Costs  payable  By  sect.  80,  in  all  cases  where  money  is  paid  into  Court,  the  costs  (in- 
by  the  co.  eluding  all  reasonable  incidental  charges  and  expenses)  of  the  purchase  or 
taking  of  lands  and  consequent  thereon, — of  the  investment  in  Government 
or  real  securities, — of  re-investment,  and  of  obtaining  the  proper  orders, — of 
orders  for  payment  of  dividends  of  the  invested  securities,  and  for  payment 
out  of  Court  of  the  principal  moneys  and  securities,  and  of  all  proceedings 
relating  thereto,  except  such  as  are  occasioned  by  fitigation  between  adverse 
claimants  (v.  inf.  p.  2403,  "  Costs  of  Adveese  Litigation  ") — are,  subject 
to  the  following  exceptions,  payable  by  the  co. : — 
Exceptions.  ('*)  Where  the  payment  in  has  been  occasioned  by  the  wilful  refusal  of  the 

party  entitled  to  the  money  to  receive  the  same,  or  to  convey  or  release  the 
lands  in  respect  whereof  the  same  shall  be  payable. 

Wilful  refusal  is  a  refusal  through  mere  whim  or  caprice  :  Be  Windsor,  &c. 
By.  Co.,  12  Beav.  522  ;  secus,  where  there  is  a  bond  fide  legal  doubt :  Exp. 
Lawson,  17  W.  R.  186  ;  BeBailstone,  15  Jur.  1028  ;  founded  upon  counsel's 
advice  :  Exp.  Dashwood,  3  Jur.  N.  S.  103  ;  26  L.  J.  Ch.  299  ;  5  W.  R.  125 ; 
or  where  refusal  or  neglect  to  convey  has  arisen  from  inability  to  obtain  the 
concurrence  of  incumbrancers  :  Be  Diver's  Estate,  1  Jur.  N.  S.  995  ;  and  see 
Exp.  Bradshaw,  16  Sim.  174  ;  Be  Jones,  4  Jur.  N.  S.  581 ;  Be  St.  Luke's 
Vestry,  1889,  W.  N.  102. 

Where  the  land  of  a  charity  is  taken,  the  ofScial  trustees  of  charitable 
funds  are  not  bound  to  accept  the  payment  of  the  agreed  purchase-money, 
and  a  refusal  by  them  to  accept  a  tender  is  not  a  "  wilful  refusal "  within 
sect.  80  :  Be  Leeds  Grammar  School,  [1901]  1  Ch.  288. 

Money  includes  purchase-money  or  compensation,  but  not  costs ;  and 
accordingly  a  vendor,  refusing  to  accept  the  purchase-money  without  costs, 
was  not  allowed  his  costs  of  a  petition  for  payment  out  of  Court,  and  was 
ordered  to  pay  the  expenses  which  had  been  incurred  by  the  co.  in  calling  in 
the  sheriff  to  give  them  possession :  Be  Turner's  Estate,  10  W.  R.  128. 

(6)  Where  there  has  been  wiKul  neglect  of  any  party  to  make  out  a  good 
title  to  the  land  required. 

This  exception  does  not  apply  where  the  title  of  the  owner  is  doubtful,  and 
has  been  objected  to  by  the  co. :  Be  Woodboum's  Trusts,  1  De  G.  &  J.  333 ; 
13  L.  T.  237. 

And  it  has  been  held  not  to  empower  the  Court  to  order  the  owner  to  pay 
the  co.'s  costs,  even  though  he  has  voluntarily  created  the  difficulties  in  the 
title,  after  receipt  of  a  notice  to  treat :  Be  Marylebone  Impt.  Act,  19  W.  R. 
1058  ;  though  such  an  order  was  made  in  Exp.  Hyde,  V.-C.  K.  B.,  27  March, 
1851, A.  429. 

But  by  sect.  5  of  the  Supreme  Court  of  Judicature  Act,  1890,  the  costs 
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excepted  by  sect.  80  are  iii  the  discretion  of  the  Court,  see  Me  Schmarr,  [1902] 
1  Ch.  326. 

Costs  of  purchase  or  taking  include  the  costs  of  furnishing  abstracts  of  Purchase  or 
title,  of  verification  of  tlie  title,  of  conveyance  (Exp.  Bradshaw,  5  Ry.  Ca.  taking. 
432  ;  16  Sim.  174),  and  of  apportionment  of  ground  rents,  &c.  (Exp.  Flower, 
1  Ch.  599),  and  of  preparation  of  agreement  with  landowners  on  abandon- 
ment of  a  portion  of  the  line,  and  ascertaining  amount  of  compensation  to  be 
paid  to  them :  Charlton  v.  Bolleston,  Re  Swmdon,  <fcc.  By.  Co.,  28  Ch.  D.  237, 
C.  A. ;  secus,  where  the  purchase  is  by  agreement,  and  the  costs  are  therefore 
taxed  under  sect.  83  :  Exp.  Buck,  1  H.  &  M.  519. 

Costs  of  investment  in  government  or  real  securities  include  costs  of  in-  Interim 
terim  investments  in  stock:  Re  Blyth's  Trusts,  16  Eq.  468  ;  Be  Liverpool,  d:c.  investment. 
Ry.  Co.,  17  Beav.  392  ;  Exp.  Eton  College,  3  Ry.  Ca.  271  ;  or  on  mortgage, 
even  after  a  prior  investment  in  stock  ;  and  the  co.  will  still  remain  liable 
for  the  costs  of  a  future  re-investment  in  land :  Re  Blyth's  Trusts,  sup.  ;  Re 
Sewart,  18  Eq.  278  ;  Re  Wm.  Smith,  9  Eq.  178  ;  Beading  v.  Hamilton,  5  L.  T. 
628  ;  the  decisions  in  Be  Flemon's  Trusts,  10  Eq.  612  ;  Be  Lomax,  34  Beav. 
294  ;  and  Re  Wilkinson,  16  W.  B.  537  ;  18  L.  T.  17  ;  37  L.  J.  Ch.  384,  not 
having  been  followed. 

On  an  investment  in  stock,  the  co.  must  pay  or  recoup  to  the  owner  the 
broker's  commission :  Exp.  Braithwaite,  1  S.  &  G.  xv. ;  Exp.  Trinity  House, 
3  Ha.  95. 

Costs  of  orders  for  payment  of  dividends  include  costs  of  a  fresh  power  of  Payment  of 
attorney  to  receive  dividends,  in  a  case  where  there  has  been  a  change  of  dividends, 
ecclesiastical  incumbents :   Exp.  B.  of  Guilden  Sutton,  8  D.  M.  &  G.  380  ; 
and  of  a  fresh  petition  where  there  has  been  a  transmission  of  interest :  v. 
inf.  p.  2402. 

The  costs  of  affidavits  necessary  on  each  occasion  of  procuring  payment  to 
a  corporation  sole  are  also  included :  Exp.  Eccles.  Commrs,  39  L.  J.  Ch.  623. 

Where  the  co.  was  insolvent,  the  costs  of  a  petition  for  investment  and 
payment  of  dividends  were  ordered  to  be  paid  out  of  the  fund :  Be  Great 
Yddham  Glebe,  9  Eq.  68. 

Costs  of  discharge  of  incumbrances  are  not  mentioned  in  sect.  80  ;  and  it  Discharge  of 
appears  to  be  settled  that  they  are  not  payable  by  the  co.  :  Exp.  E.  Hard-  incumbrances. 
wicke,  17  L.  J.  Ch.  422  ;  Exp.  Corp.  of  Sheffield,  21  Beav.  162  ;  1  De  G.  M. 
&  G.  297  ;  Exp.  Sheffield  Trustees.  8  W.  R.  602 ;  Be  Dublin,  Wicklow,  and 
Wexford  By.  Co.,  25  L.  R.  Ir.  175  ;  except  in  the  case  of  the  redemption  of 
land-tax,  which  is  treated  for  this  purpose  as  equivalent  to  a  re-investment 
in  land :  Be  Bethlem  Hasp.,  19  Eq.  457  ;  Exp.  Beddoes,  2  Sm.  &  G.  467  ;  Be 
L.  B.  &  S.  C.  By.  Co.,  18  Beav.  608  ;  and  see  Exp.  Trafford,  2  Y.  &  C.  Ex. 
522  ;  Exp.  Ld.  Northwick,  1  Y.  &  C.  Ex.  166. 

As  to  the  costs  of  service  on  incumbrancers,  v.  inf.  p.  2401. 

Costs  of  re-investment  in  land  must  be  borne  by  the  co.,  though  the  Petrs  Re-in vest- 
are  absolutely  entitled :  Re  Jones'  Trust,  18  W.  R.  312  ;  39  L.  J.  Ch.  190  ;  ment  in  land, 
or  proceeds  of  leaseholds  are  to  be  invested  in  freeholds :  Be  Parker,  13  Eq. 
495  ;  or  in  the  purchase,  under  the  Episcopal  and  Capitular  Estates  Act, 
1851  (14  &  15  V.  c.  104),  of  leaseholds  where  the  Petrs  are  reversioners  in 
fee :  Exp.  Dean  dsc.  of  Manchester,  28  L.  T.  184 ;  Exp.  Bp.  of  London,  2  D.  F. 
&  J.  14  ;  or  though  the  lands  to  be  purchased  are  to  be  conveyed  to  the  uses 
of  a  re-settlement :  Be  De  Beauvoir,  2  D.  P.  &  J.  5. 

These  costs  may  be  charged  according  to  the  scale  fixed  by  the  Solicitors' 
Remuneration  Act,  1881  (44  &  45  V.  c.  44) :  Be  Merchant  Taylor's  Co.,  29 
Ch.  D.  209  ;  30  Ch.  D.  28,  C.  A. ;  and  will  include  such  costs  as  would  on 
an  open  contract  be  payable  by  the  purchaser,  but  not  costs  thrown  on  him 
by  special  contracts  :  Be  Temple  Church,  Bristol,  26  W.  R.  259  ;  47  L.  J.  Ch. 
160  ;  Exp.  Christ's  Hosp.,  20  Eq.  605  ;  Re  Lady  Byron,  4  D.  M.  &  G.  694  ; 
Exp.  Trustees  of  Thames  Charity,  [1905]  1  Ch.  403  ;  and  therefore  will  not 
include  the  costs  of  the  vendor  of  the  land  proposed  to  be  purchased :  Re 
Dylar,  1  Jur.  N.  S.  975  ;  Re  Temple  Church  Lands,  47  L.  J.  Ch.  160  ;  26 
:  W.  R.  259  ;  and  see  Exp.  M.  Bath,  4  Ry.  Ca.  567  (where  the  marginal  note 
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appears  to  be  erroneous) ;  nor  costs  incurred  by  retaining  a  private  con- 
veyancer in  addition  to  the  conveyancer  to  the  Court :  Re  Jones,  1  Jur.  N.  S. 
887  ;  or  occasioned  by  the  inclusion  in  the  petition  of  a  scheme  for  the 
application  of  money  cy  priis  in  the  purchase  of  a  new  site  for  schools :  Be 
St.  Paul's  Schools,  Finsbury,  52  L.  J.  Ch.  454  ;  31  W.  R.  424 ;  48  L.  T.  412  ; 
but  see  Be  Wood  Green,  &c.  Charity,  [1909]  1  Ch.  263  ;  nor  additional  costs 
incurred  by  reason  of  the  investment,  together  with  the  fund  in  Court,  of 
additional  moneys  for  the  convenience  of  the  purchase :  JEJxp.  King's  Coll., 
5  D.  &  S.  621  ;  Exp.  Hogge,  16  Sim.  159  ;  A.  O.  v.  Mayor,  kSsc.  of  Rochester, 
15  W.  R.  765  ;  16  L.  T.  408  ;  Re  Branmer's  Estate,  14  Jur.  236  ;  Exp.  Curate 
ofBilston,  37  W.  R.  460 ;  inf.  p.  2405 ;  Form  3,  sup.  p.  2396  ;  and,  except 
so  far  as  the  costs  have  been  thus  increased,  the  co.  in  such  a  case  pays  the 
whole  costs,  whether  the  additional  moneys  are  provided  by  the  Petr 
personally  or  out  of  another  fund  in  Court :  Re  Met.  Ry.  Co.  and  Caius  Coll. 
Camb.,  Kay,  J.,  at  Chambers,  March  24, 1887,  A.  913,  following  Exp.  Bp.  of 
London,  2  D.  P.  &  J.  14  ;  A.  6.  v.  Mayor  of  Rochester,  sup. ;  and  not  follow- 
ing Exp.  Ece.  Commrs,  11  Jur.  N.  S.  461  ;  12  L.  T.  294  ;  13  W.  R.  575  ;  Re 
Power,  1876,  W.  N.  205  ;  Re  Lynn  and  Fakenham  Ry.,  [1909]  W.  N.  24  ; 
Re  Clark,  [1906]  1  Ch.  615. 

It  seems  that  the  coats  of  unsuccessful  attempts  to  re-invest  must  be 
borne  by  the  co.,  where  no  title  can  be  made  to  the  proposed  land :  Re 
Carney,  20  W.  R.  407  ;  26  L.  T.  308  ;  Exp.  R.  of  Holywell,  2  Dr.  &  S.  463  ; 
or  where  the  attempt  is  abandoned  on  sufficient  grounds :  Re  Vaudrey's 
Trusts,  3  Giff.  224  ;  Re  Woolley,  17  Jur.  850  ;  1  W.  R.  407, 465  (the  decision 
in  Exp.  Stevens,  15  Jur.  243,  not  being  followed) ;  secus,  where  the  attempt 
is  abandoned  without  due  cause  :  Exp.  Copley,  4  Jur.  N.  S.  297  ;  and  see  Re 
Hungerford,  I  K.  &  J.  413  ;  or  the  proposed  investment  is  not  approved  by 
the  Court :  Exp.  R.  of  Holywell,  sup. ;  in  which  case  the  costs  of  the  co. 
were  paid  out  of  the  fund :  Re  Hardy,  18  Jur.  370. 

Brokerage  is  included,  although  the  title  to  the  funds  is  absolute :  Be 
Magdalen  College,  Oxford,  [1901]  2  Ch.  786. 

Costs  of  investment  in  building  are  payable  by  the  co.  :  Exp.  B.  of  Gam- 
ston,  1  Ch.  D.  477  ;  Exp.  B.  of  Shipton,  19  W.  R.  549  ;  Exp.  B.  ofClaypole, 
16  Eq.  574  ;  Be  Lathropp's  Charity,  1  Eq.  467  ;  Be  Incumb.  of  Whitfield,  1 
J.  &  H.  610  ;  Exp.  Dean,  die.  of  Canterbury,  10  W.  R.  505  ;  the  decisions  in 
Exp.  Melward,  27  Beav.  571,  and  Be  Sucks  By.  Co.,  14  Jur.  1065,  not  being 
followed  ;  Morg.  &  Wurtzburg,  288. 

The  costs  will  include  those  of  evidence  of  the  propriety  of  the  proposed 
application,  but  not  of  any  certificate  of  completion  of  the  works :  Exp.  B. 
of  Shipton,  19  W.  R.  549  ;  nor  architect's  and  surveyor's  fees  for  planning 
and  superintending  the  building  :  Be  Butchers'  Co. ,  53  L.  T.  49 1  ;  nor,  in  the 
case  of  an  ecclesiastical  incumbent,  any  costs  of  the  Governors  of  Queen 
Anne's  Bounty :  Be  Incumb.  of  Whitfield,  1  J.  &  H.  610. 

As  to  the  costs  where  a  petition  for  the  apphcation  of  a  fund  in  building 
was  dismissed  on  appeal,  the  remainderman  refusing  his  consent,  see  Re 
Leigh's  Estate,  6  Ch.  887. 

Costs  of  payment  out  are  expressly  mentioned  in  sect.  80,  as  being  pay- 
able by  the  co.  :  Exp.  E.  Hardwicke,  17  L.  J.  Ch.  422  ;  and  see  Re  Gooch, 
3  Ch.  D.  742  ;  and  have  been  held  to  include  the  costs  of  the  disentailing 
deed  :  Be  Brooking,  2  Giff.  31  ;  and  coats  of  lessor  having  power  of  re-entry 
to  whom  notice  of  the  presentation  of  the  petition  had  been  given  by  the 
railway  co. :  Be  London  Street,  Greenwich,  die.  Act,  57  L.  T.  673. 

Where  the  fund  has  been  transferred  to  a  separate  account  not  entitled 
in  the  matter  of  the  Act,  the  jurisdiction  to  order  the  co.  to  pay  the  costs  of 
appUcationa  respecting  it  is  at  an  end  :  Fisher  v.  F.,  17  Eq.  340  ;  Brown  v. 
Fenwick,  14  W.  R.  257  ;  13  L.  T.  787  ;  Nock  v.  N.,  1879,  W.  N.  125 ;  but 
not  if  the  account  is  entitled  ex  parte  the  undertakers :  Drake  v.  Greaves,  33 
Ch.  D.  609. 

The  costs  of  settling  a  new  scheme  for  a  charity  whose  lands  had  been 
aken  by  a  public  body  were  considered  too  remote  to  be  charged  against 
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that  body  :  Re  St.  Paul's  Schools,  Finshury,  31  W.  R.  424 ;  62  L.  J.  Ch. 
464  ;  48  L.  T.  412 ;  but  see  contra,  Re  Wood  Green,  die.  Charity,  [19091 
lCIi.263. 

COSTS    OF   UNNECESSARY   PKOOEEDINGS. 

On  a  petition  for  payment  out  of  a  share  in  a  fund,  the  costs  of  the  persons  Separate 
entitled  to  the  other  shares,  if  they  are  served,  are  not  payable  by  the  oo.  :  shares. 
Melling  v.  Bird,  22  L.  J.  Ch.  599  ;  1  W.  R.  219  ;  17  Jur.  155  ;  secus,  in  the 
case  of  a  petition  for  payment  out  of  a  whole  fund  in  distributive  shares, 
where  all  the  persons  entitled  cannot  conveniently  be  made  Petrs  :  Re  Long, 
12  W.  R.  460  ;  10  Jur.  N.  S.  417  ;  10  L.  T.  21 ;  33  L.  J.  Ch.  620  ;  and  see 
Re  St.  Mary's,  Leicester,  10  L.  T.  221. 

And  where  the  petition  is  for  leave  to  a  lunatic's  committee  to  convey,  Next-of-kin 
and  for  carrying  over  and  investment  of  the  purchase-money,  the  costs  of  of  lunatic, 
the  next-of-kin  must  be  paid  by  the  co. :  Re  Briscoe,  2  D.  J.  &  S.  249. 

The  costs  of  remaindermen,  if  served,  will  not  be  thrown  on  the  co. :  Reniainder- 
Re  Bowling's  Trusts,  24  W.  R.  729  ;   45  L.  J.  Ch.  568 ;   unless  there  are  men. 
questions  under  sect.  74,  or  otherwise,  affecting  their  interests :  Be  Crane's 
Estate,  7  Eq.  322  :  Re  Romney's  Estate,  3  N.  R.  287  ;  and  see  Re  Bowes's 
Estate  (2),  12  W.  R.  929. 

Trustees  in  whom  the  land  taken  was  vested,  should  be  served :  Exp.  Trustees. 
Metn.  Ry.  Co.,  16  W.  R.  997  ;  and  the  co.  must  pay  the  costs  of  service  : 
Wilson  v.  Foster,  26  Beav.  398  ;  and  of  their  appearance,  in  cases  where  the 
Court  deems  it  proper,  or  their  interests  are  aifected  :  Exp.  Metn.  Ry.  Co., 
16  W.  R.  997  ;  Re  Finch's  Estate,  14  W.  R.  472  ;  14  L.  T.  394  ;  Re  Burnell's 
Estate,  12  W.  R.  568  ;  10  Jur.  N.  S.  289  ;  10  L.  T.  127  ;  Hennilcer  v.  Chafy, 
35  Beav.  124 ;  BeD.  of  Cleveland' sHarte  Estates,  1  Dr.  &  Sm.  46  ;  otherwise 
only  30s.  (which  should  be  tendered  as  directed  by  0.  lxv,  27  (19)) :  Be 
Pattison's  Estates,  4  Ch.  D.  207  ;  Exp.  L.  &  S.  W.  Ry.  Co.,  38  L.  J.  Ch.  627  ; 
and  see  Wilson  v.  Foster,  26  Beav.  398. 

So  also  the  costs  of  trustees  of  copyholds,  which  were  proposed  to  be 
enfranchised,  were  held  payable  by  the  co.  :  Re  Cheshunt  College,  1  Jur. 
N.  S.  995;  3  W.  R.  638. 

When  the  petition  is  merely  for  re-investment  in  land,  incumbrancers  on  Incum- 
the  estate,  whose  interests  are  not  otherwise  affected,  should  be  served  with  brancers. 
the  petition  with  a  tender  of  30s.  for  their  costs  :  Re  Gore  Langton,  10  Ch. 
328  ;  overruhng  Exp.  Braye,  11  W.  R.  333  ;  32  L.  J.  Ch.  432  ;  9  Jur.  N.  S. 
454;  andieePe2/toK,2  Jur.  N.S.  1013;  4W.  R.  380;  a,nd  see  Re  English' s 
Settlement,  39  Ch.  D.  556,  where  the  costs  of  the  trustees  were  allowed  as 
against  the  Board  of  Works. 

So,  too,  if  the  incumbrancers  consent  to  a  petition  for  payment  out,  or  if 
the  petition  is  for  the  discharge  of  their  incumbrances  out  of  the  fund,  the 
utmost  that  the  Court  will  allow  against  the  co.  is  30s.,  and  the  costs  of  an 
aifidavit  of  service  :  Be  Halstead  Charities,  20  Eq.  48  ;  Be  Hatfield,  32  Beav. 
252  ;  S.C.,  29  Beav.  370  ;  Be  Artizans'  Dwellings  Act,  Exp.  Jones,  14  Ch.  D. 
624. 

Where  a  petition  for  payment  out  after  the  death  of  a  tenant  for  life  was 
served  on  a  mortgagee  of  the  reversion,  the  oo.  had  to  pay  his  costs  of  ap- 
pearance, hmited  to  42s.,  and  the  costs  of  serving  him :  Re  Olive's  Estate,  44 
Ch.  D.  316. 

Incumbrancers  on  the  inheritance  should  not  be  served  with  a  petition  b^ 
a  tenant  for  life  for  interim  investment  and  payment  of  dividends :  Be 
Morris's  Estates,  20  Eq.  470  ;  Re  Webster's  Estates,  2  Sm.  &  G.  vi. ;  and  see 
Re  Hungerford,  3  K.  &  J.  455 ;  the  decision  in  Re  Brooke,  30  Beav.  233, 
not  having  been  followed. 

The  costs  of  incumbrancers  on  the  Ufe  estate  have  been  allowed  where  their 
interests  were  affected  :  Be  Nash,  1  Jur.  N.  S.  1082  ;  25  L.  J.  Ch.  20 ;  4 
W.  R.  28  ;  and  see  Be  Broolce,  sup. ;  S.  C,  12  W.  R.  1128  ;  or  where  service 
on  them  was  suggested  by  the  co. :  Be  Hungerford,  1  K.  &  J.  413  ;  but  net 
otherwise  :  Be  Thomas,  12  W.  R.  546  ;  10  L.  T.  127  ;  10  Jur.  N.  S.  307. 
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Coats  of  incumbrancers,  whose  securities  were  created  subsequently  to  the 
payment  into  Court,  have  been  held  not  to  be  payable  by  the  co. :  Re  Jones's 
Trust,  18  W.  R.  312  ;  39  L.  J.  Ch.  190 ;  Re  Oough's  Trust,  24  Ch.  D.  569  ; 
but  these  decisions  have  recently  been  dissented  from :  Re  Olive's  Estate, 
44  Ch.  D.  316  ;  Me  Brooshooft's  Settlement,  42  Ch.  D.  250 ;  Re  City  of  Dublin 
Rys.,  Exp.  Kelly,  31 L.  R.  Ir.  137. 

Costa  of  the  official  solr,  service  on  whom  was  rendered  necessary  by  the 
neglect  of  the  deceased  tenant  for  hfe  in  not  applying  for  the  dividends, 
were  ordered  to  be  paid  out  of  the  portion  of  the  fund  which  came  to  the 
estate  of  the  tenant  for  hfe  :  Re  Clarke's  Estate,  21  Ch.  D.  776. 

Costs  of  petition  {in  lieu  of  summons)  are  in  general  hmited  to  the  amount 
which  would  have  been  incurred  on  summons :  see  .4.  0.  v.  8t.  John's  Hasp., 
Bath,  [1893]  3  Ch.  151,  Form  6,  siip. ;  Re  Lancashire  and  Yorkshire  Ry.  Co., 
64  L.  J.  Ch.  688,  Form  7,  sup. ;  and  Re  Curate  of  Bilston,  37  W.  R.  460, 
Form  4,  sup.  p.  2370  ;  but  may  be  allowed  in  full  where  the  Court  thinks 
a  petition  is  cheaper  and  more  expeditious :  Re  Bethlehem  and  Bridewell 
Hosp.,  30  Ch.  D.  541  ;  or  otherwise  convenient  and  proper :  Re  St.  Alban's, 
Wood  Street,  66  L.  T.  51.  The  co.  must,  it  would  seem,  bear  the  costs  of 
a  petition,  where  the  necessity  for  it,  instead  of  a  summons,  arises  from 
the  complicated  nature  of  the  settlement  to  which  the  lands  were  sub- 
ject :  Re  Jackson,  1894,  W.  N.  50. 

Where  funds  in  Court  stand  to  the  general  credit  of  an  action,  as  well  as 
in  the  matter  of  the  Act,  all  parties  to  the  action  must  be  served  with  appli- 
cations respecting  it :  Bradshaw  v.  Fane,  1  N.  R.  159  ;  9  Jur.  N.  S.  166 ; 
and  their  costs  of  appearance  on  petitions  for  re-investment  have  been 
allowed :  Haynes  v.  Barton,  1  Eq.  422  ;  S.C.,l  Dr.  &  Sm.  483  ;  Bradshaw  v. 
Fane,  sup.  {per  contra,  Wilson  v.  Foster,  26  Beav.  398  ;  Hore  v.  Smith,  5  Ry. 
Ca.  592) ;  and  so,  too,  where  the  petition  was  for  interim  investment  and 
payment  of  dividends  to  the  receiver  in  the  cause  :  Paterson  v.  P.,  3-N.  R. 
657  ;   10  L.  T.  183. 

If  the  petition  is  merely  for  a  transfer  of  the  funds  to  the  credit  of  the 
action,  appearance  on  the  part  of  the  Defts  is  not  necessary :  Eden  v. 
Thompson,  2  H.  &  M.  6 ;  but  their  costs  of  appearance  have  nevertheless 
been  allowed  :  Dinning  v.  Henderson,  2  D.  &  S.  485  ;  Re  English's  Settlement, 
39  Ch.  D.  556;  contra,  Sidney  v.  Wilmer,  31  Beav.  338. 

So,  too,  where  inquiries  were  directed  what  course  would  be  beneficial  for 
infants,  the  co.  was  ordered  to  pay  all  the  costs :  Palmer  v.  Mitchell,  12 
Beav.  486. 

The  costs  of  the  A.  G.,  on  an  application  under  the  Lands  Clauses  Act  and 
Sir  S.  Romilly's  Act,  were  payable  by  the  co. :  Re  L.  B.  <Ss  S.  C.  Ry.  Co., 
18  Beav.  608. 

On  an  appUcation  under  the  Lands  Clauses  Act  and  the  14  &  15  V.  u.  104, 
6.  7,  the  consent  of  the  Ecclesiastical  Commrs  should  be  obtained  out  of 
Court,  without  service  on  them  ;  and  if  they  are  served,  their  costs  will  not 
be  allowed  against  the  co. :  Exp.  Bp.  of  London,  2  D.  F.  &  J.  14. 


Part  invest- 
ment. 


COSTS  OF  EEPBATED  APPLICATIONS  AND  TRANSMISSIONS  OF  INTEREST. 

It  is  provided  by  sect.  80  that  the  costs  of  one  application  only  for  re- 
investment in  land  shall  be  allowed,  unless  it  shall  appear  to  the  Court  that 
it  is  for  the  benefit  of  the  parties  interested  that  the  funds  in  Court  should  be 
invested  in  different  sums,  and  at  different  times,  in  which  case  the  Court 
may  order  the  costs  of  any  such  investments  to  be  borne  by  the  co. 

Where  a  part  of  the  fund  has  already  been  invested,  the  remainder  ought 
prima  facie  to  be  laid  out  in  one  sum,  unless  good  reason  is  shown  to  the 
contrary  :  Re  Brandon's  Estate,  2  Dr.  &  S.  162  ;  Re  Hereford,  &c.  Ry.  Co., 
13  W.  R.  134  ;  11  L.  T.  335  ;  Re  St.  Barth.  Hosp.,  4  Drew.  425  ;  and  see 
Exp.  R.  ofLoughton,  5  Ry.  Ca.  592 ;  Exp.  Bouverie,  4  Ry.  Ca.  229 ;  Exp. 
Trustees  of  Boxmoor,  3  Ry.  Ca.  513  ;  Exp.  Protest,  dec.  of  Eton,  3  Ry.  Ca, 
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271.  Under  special  Acts,  in  which  a  similar  provision  Was  not  contained,  all 
reasonable  costs  were  allowed  :  Jones  v.  Lewis,  2  Mao.  &  G.  163  ;  Be  Mer- 
chant Taylori''  Co.,  10  Beav.  485. 

Where  the  purchase-money  amounted  to  £125,000  six  applications  for  re- 
investment, leaving  £38,440  still  uninvested,  were  held  not  unreasonable  : 
Exp.  St.  Katharine's  Hospital,  17  Ch.  D.  378. 

Where  an  order  was  made  that,  for  purposes  of  future  costs,  a  reinvest- 
ment on  mortgage  should  be  treated  as  permanent,  the  co.  was  relieved  from 
the  costs  of  all  future  applications,  including  transfer  to  persons  becoming 
absolutely  entitled  :  lie  Gedling  Rectory,  53  L.  T.  244. 

After  two  abortive  petitions  for  payment  out  of  Court,  the  costs  of  a  third 
were  not  payable  by  the  co. :  Exp.  Winder,  6  Ch.  D.  696. 

Where  different  funds  arising  from  lands  separately  taken  by  the  co.  are 
to  be  dealt  with,  the  costs  of  one  petition  only  will  be  allowed :  Re  Oore 
Langton,  10  Ch.  329. 

As  the  CO.  take  the  land  subject  to  the  possibility  that  in  ordinary  events  Payment  of 
it  may  be  dealt  with  by  way  of  settlement  or  assignment,  the  costs  of  orders  dividends, 
for  payments  of  dividends,  or  for  other  purposes,  rendered  necessary  by 
transmissions  of  interest  in  the  fund,  must  be  borne  by  the  co.  :  Re  JolUffe, 
9  Eq.  668  ;  Re  Lye,  13  L.  T.  664  ;  Exp.  R.  ofQuilden  Sutton,  8  D.  M.  &  G. 
380 ;  Re  BrooshoojVs  Settlement,  42  Ch.  D.  250  ;  e.g.,  by  a  subsequent 
appointment  rendering  service  on  the  trustees  of  the  appointees'  settlements 
necessary  :  S.  G.  ;  secus,  in  the  case  of  appointments  of  new  trustees  :  Re 
Andenshaw  School,  1  N.  R.  255  (unless  caused  by  the  re-constitution  of  a 
charity  :  Re  Shakespeare  Walk  School,  12  Ch.  D.  178) ;  or  of  the  marriage  of 
an  executrix  :  Re  Hordern,  2  D.  &  S.  263  ;  or  of  a  transfer  of  a  mortgage  of 
the  interest  of  the  tenant  for  life  :  Re  Byron's  Trusts,  7  W.  R.  367  ;  5  Jur. 
N.  S.  261 ;  or  where  the  only  reason  for  the  order  is  a  re-settlement  by  a 
person  entitled  :  Re  Pick,  10  W.  R.  365  ;  31  L.  J.  Ch.  495  ;  or  a  defect  in  a 
former  order  :  Rs  Pryor's  Settlement,  35  L.  T.  202  ;  contra.  Re  Ooe,  3  W.  R. 
119  ;  or  disputes  between  a  Petr  and  his  incumbrancers,  which  prevented  an 
order  being  made  on  a  former  occasion  :  Be  Joliffe,  3  Jur.  N.  S.  633. 

And  where  there  was  no  change  of  beneficial  interest,  but  only  the  appoint- 
ment of  a  new  committee  of  a  lunatic,  the  public  body  had  to  pay  the  costs 
of  a  petition  for  payment  of  dividends,  but  the  future  dividends  were  to  be 
carried  to  the  credit  of  the  lunacy,  and  dealt  with  without  service  on  the 
public  body  :  Re  Ryder,  37  Ch.  D.  595,  C.  A. 

But  in  Re  Olive's  Estate,  44  Ch.  D.  316  (dissenting  from  Re  Gough's  Trusts,  Incumbrances 
24  Ch.  D.  569,  and  Re  Jones'  Estate,  18  W.  R.  312  ;  39  L.  J.  Ch.  190),  the  co.  effected 
had  to  pay  the  costs  occasioned  by  incumbrances  effected  subsequently  to  subsequently, 
the  payment  into  Court ;  and  see  Re  Brooshooft's  Settlement,  42  Ch.  D.  250  ; 
Re  City  of  Dublin  Rys.,  Exp.  Kelly,  31  L.  R.  Ir.  137 ;  and  where  the  co.  had  Taking  out 
to  pay  costs  of  admon  obtained  to  make  a  title  to  the  fund  :   Exp.  Rorke,  administra- 
[1894]  1  I.  R.  146  ;  Re  Lloyd  and  N.  London  Ry.  Co.,  [1896]  2  Ch.  397,  tion. 
where,  on  the  distribution  on  the  death  of  a  tenant  for  life  of  a  fund  repre- 
senting leaseholds,  the  co.  were  held  liable  to  pay  the  costs  of  taking  out 
admon  to  the  estates  of  beneficiaries  who  had  predeceased  the  tenant  for  life. 

Where  portions  of  a  fund  representing  leaseholds  were  ordered  to  be  sold  Fund  repre- 
half-yearly  for  purposes  of  distribution,  the  co.  were  ordered  to  pay  all  the  senting 
costs  of  such  successive  sales  :  Re  Long,  1  W.  R.  226.  leaseholds. 

COSTS   OF  ADVERSE  LITIGATION. 

The  CO.  is  not  liable  to  bear  the  costs  occasioned  by  actual  litigation, 
or  where,  from  adverse  claims  to  the  funds  in  Court,  there  has  been  a  litis 
contestatio,  and  the  costs  have  been  increased  by  the  necessity  of  serving 
the  persons  so  claiming,  or  of  presenting  a  second  petition  :  Exp.  Styan, 
Joh.  387  ;  Re  Land.  Ry.  Co.,  Exp.  Cooper,  2  Dr.  &  Sm.  312  ;  Re  Spooner's 
Estate,  1  K.  &  J.  220  ;  Re  Joliffe,  3  Jur.  N.  S.  633  ;  Exp.  Palmer,  13  Jur. 
781. 
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If,  however,  the  question  is  merely  one  of  admon,  and  nothing  is  in  dispute 
except  a  matter  of  account,  or  in  the  case  of  the  construction  of  a  doubtful 
devise,  or  in  a  pending  admon  action,  and  no  extra  expense  has  been  in- 
curred in  the  contention,  the  costs  of  all  parties  are  payable  by  the  co. :  Re 
Oregson's  Trusts,  2  H.  &  M.  504 ;  Be  Singleton's  Estate,  11  W.  R.  871 ;  9  Jur. 
N.  S.  941  ;  8  L.  T.  630 ;  Eden  v.  Thompson,  2  H.  &  M.  6 ;  Be  Toohey's 
Trusts,  le  Jur.  708  ;  21  L.  J.  Ch.  402  ;  1  Drew.  264  ;  Be  Bareham,  17  Ch.  D. 
329,  C.  A.  (where  the  question  was  as  to  the  amount  due  to  a  mortgagee  in 
possession) ;  and  see  Be  Olive's  Estate,  44  Ch.  D.  316  ;  but  where  the  title 
to  the  fund  involved  the  construction  of  a  will,  the  contest  between  the 
claimants  being  in  the  nature  of  adverse  litigation,  the  public  body  paid  one 
set  of  costs  only  :  Be  Catling's  Estate,  1890,  W.  N.  75. 

A  contest  between  tenant  for  life  and  remainderman  as  to  how  much  of 
tlie  fund  belonged  to  them  respectively  was  held  by  Bacon,  V.-C,  to  be  costs 
of  adverse  litigation  :  Aslcew  v.  Woodhead,  14  Ch.  D.  27,  C.  A. ;  but  see 
contra,  per  Jessel,  M.  R.,  at  p.  36. 

And  the  co.,  after  taking  conveyances  from  both  of  two  adverse  claimants 
to  the  land  taken,  and  thus  recognizing  their  position  as  vendors  and  not  as 
litigants,  cannot  resist  their  claim  to  costs  on  a  petition  for  reinvestment  : 
Be  Butterfield,  9  W.  R.  805. 

On  the  other  hand,  though  there  may  not  have  been  actual  litigation,  if 
the  money  has  been  paid  into  Court  for  the  purpose  of  settUng  adverse 
claims,  the  co.  has  been  held  not  liable  for  the  costs  of  paying  in,  or  of  a 
petition  by  one  of  the  claimants  for  payment  out,  after  abandonment  of  his 
claim  by  the  other  claimant :  see  Be  English,  13  W.  R.  932  ;  11  Jur.  N.  S. 
431 ;   12  L.  T.  561. 

A  claim  in  respect  of  a  mortgage  on  the  property  is  not  necessarily  an 
adverse  litigation  within  sect.  80 :  Eden  v.  Thompson,  2  H.  &  M.  6 ;  Be 
Brooke,  12  W.  R.  1028 ;  10  L.  T.  860  ;  Be  Bareham,  17  Ch.  D.  329,  333, 
C.  A.  ;  nor  a  claim  by  the  Charity  Commrs  that  funds  in  Court  should  not 
be  paid  out  without  their  consent :  Be  Clergy  Orphan  Corp.,  [1894]  3  Ch.  145, 
C.  A.  (per  Kekewich,  J.). 

Costs  of  claimants  adverse  to  the  Petr  may,  so  far  as  not  payable  by  the 
CO.,  be  ordered  to  be  paid  out  of  the  fund:  Exp.  B.  St.  Martin's,  Birmingham, 
11  Eq.  30. 

The  costs  of  summoning  a  jury  to  assess  the  value  are  payable  by  the  co., 
although  the  amount  has  been  subsequently  settled  by  agreement  :  Exp. 
Morris,  12  Eq.  418. 

COSTS   AS   BETWEEN   DIMEEENT   COMPANIES. 

Where  money  paid  into  Court  by  different  cos.  is  to  be  dealt  \nth,  the  rule 
is  that  the  cos.,  or,  if  two  or  more  have  been  amalgamated  since  the  payment 
into  Court,  those  existing  at  the  date  of  the  application  must  bear  the  costs 
equally,  with  the  exception  of  the  ad  valorem  stamp  on  the  conveyance  in 
the  case  of  reinvestment  in  land,  which  will  be  apportioned  :  Exp,  Bp.  of 
London,  2  D.  P.  &  J.  14  ;  Exp.  Govrs.  of  Christ's  Hospital,  27  W.  R.  456; 
Exp.  Qaskell,  2  Ch.  D.  360  ;  Exp.  Corp.  0.  C,  Oxford,  13  Eq.  334 ;  Be  Leigh's 
Estate,  6  Ch.  887  ;  Be  Byron's  Estate,  1  D.  J.  &  S.  358  ;  Exp.  Merlon  Coll., 
lb.  361  ;  Exp.  Christ's  Hosp.,  2  H.  &  M.  166  ;  Re  Maryport  By.,  32  Beav. 
397  ;  and  Be  Manch.  8.  &  L.  By.  Co.,  21  Beav.  163,  not  being  followed. 

And  where  there  are  several  funds  paid  in  by  different  cos.,  some  of  whom 
are  not  liable  to  pay  costs,  the  other  cos.  must  bear  the  whole  costs  except  so 
far  as  they  are  increased  by  the  investment  of  the  funds  not  paid  in  by  them 
as  the  mere  fact  that  the  application  is  so  utilized  cannot  relieve  them  from 
their  statutory  obhgation  :  Be  Met.  By.  dh  Caius  Coll.,  Cambs.,  Kay,  J.,  at 
Chambers,  24  March,  1887,  A.  913  ;  v.  sup.  p.  2396  ;  Exp.  Bishop  of  London, 
2  D.  F.  &  J.  14  ;  A.G.  V.  Mayor  ofBochester,  15  W.  R.  765  ;  16  L.  T.  408  ; 
Be  Lynn  and  Falcenham  By.,  1909,  W.  N.  24  ;  but  see  contra,  Exp.  Ecc. 
Commrs,  11  Jur.  N.  S.  461  ;  12  L.  T.  294 ;  13  W.  R.  575 ;  Be  Power,  1870, 
W.  N.  205. 
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But  in  cases  of  great  hardsliip,  as  where  there  is  great  inequality  in  the 
amounts  contributed  by  the  different  cos.,  the  whole  costs  have  been  appor- 
tioned :  Exp.  St.  Barthohmew' s  Hosp.,  20  Eq.  369  ;  Exp.  Dean,  cfcc.  ofCh. 
Oh;  P  W.  R.  474  ;  especially  in  view  of  the  scale  fee  charges  now  applicable 
under  the  Solrs  Remuneration  Act,  1881,  v.  sup.  Vol.  I.,  pp.  300  et  seq.  ;  Be 
The  Bishopsgate  Foundation,  [1894]  1  Ch.  185  ;  and  see  Be  Byron's  Estate, 
sup. ;  Exp.  Merton  College,  sup.  ;  Exp.  Christ's  Hosp.,  sup. 

In  Be  Curate  of  Bilston,  27  W.  R.  460,  Form  4,  p.  2370,  where  there  were 
two  contracts  for  purchase  for  £2500  and  £2750,  and  the  fund  paid  in  by  the 
railway  co.  was  £539  Consols,  and  the  other  fund  £4414,  the  railway  co.  was 
ordered  to  pay(l)  half  the  costs  of  the  petition,  such  costs  not  to  exceed  those 
of  a  summons  adjourned  to  the  Judge  in  Chambers  ;  (2)  a  rateable  propor- 
tion of  the  ad  valorem  stamp  duty  ;  and  (3)  one-fourth  part  of  the  other 
costs  of  reinvestment  under  both  contracts. 

Where  the  petition  related  to  three  sums  of  £1244,  £44  and  £36  paid  in  by 
three  cos.,  the  costs  in  respect  of  the  two  smaller  sums  were  limited  to  the 
amount  wMch  the  co.  would  have  had  to  pay  if  the  application  had  been 
made  by  summons  :  A.  0.  v.  St.  John's  Hosp.,  Bath,  [1893]  3  Ch.  151, 
Form  6,  sup.  p.  2397. 

The  rule  in  cases  of  amalgamation,  whereby  two  amalgamated  cos.  are 
treated  as  one,  did  not  apply  where  the  line  of  one  co.  was  merely  leased  to 
another  co. :  Be  Carlisle,  &c.  By.  Co.,  33  Beav.  253. 

A  surveyor's  fee  on  reinvestment  in  land  will  be  apportioned  in  the  same 
manner  as  the  ad  valorem  duty  :  Exp.  Corp.  of  London,  5  Eq.  418. 

Where  one  set  of  trustees  for  two  distinct  charities  whose  lands  had  been 
separately  taken  by  different  cos.,  proposed  to  invest  the  whole  money  in 
Court  in  one  purchase,  each  co.  paid  the  costs  of  the  separate  conveyances, 
and  the  costs  of  the  joint  proceedings  were  borne  equally :  Be  L,  B.  <Ss  8,  C. 
By.  Co.,  23  Beav.  605. 


(ll.)  COSTS   OF  CONVEYANCE — SECTS.   82,   83. 

Order  of  Course  to  tax  Bill  of  Costs  of  Conveyance,  &c. 

Upon  the  petition  of  the  —  Ry.  Co.  &c.  it  was  alleged  [staie  cir- 
cumstances, as  that  the  Petrs,  by  and  under  the  authority  of  the  Acts 
of  Parliament  empowering  them  so  to  do,  purchased  from  B.  of  &c. 
certain  lands  (tenements  and  hereditaments)  situate  in  the  parish  of 
&c.,  and  which  said  purchase,  so  far  as  regards  the  payment  of  the 
purchase-money,  and  the  execution  of  the  deed  of  conveyance,  was 
completed,  and  the  said  lands  &c.  have  been  duly  conveyed  to  the 
Petrs,  but  the  costs  of  the  vendors  ia  the  said  matters  have  not 
been  paid  ;  that  the  said  B.  employed  A.  to  act  for  him  as  his  solr, 
and  C.  and  D.  as  his  town  agents,  in  relation  to  the  said  sale  to  the 
Petrs ;  that  the  said  C.  and  D.  in  the  month  of  —  delivered  unto 
the  Petrs  their  bill  of  fees  and  disbursements  in  relation  to  the  said 
sale  and  conveyance ;  that  the  Petrs  and  the  said  B.  cannot  agree 
as  to  the  amoxmt  of  the  said  bill  of  costs,  and  are  therefore  desirous 
of  having  the  same  taxed  under  the  provisions  of  the  Lands  Clauses 
Consolidation  Act,  1845] ;  It  was  therefore  prayed,  and  it  is  accord- 
ingly ordered,  that  it  be  referred  to  &c.,  to  tax  and  settle  the  said 
bill,  and  that  the  Petrs,  and  also  all  other  parties,  do  produce  &c. 
and  be  examined  &c.  [Form  1,  p.  254] ;  And  it  is  ordered,  that  if 


2406 


Lands  Clauses  Consolidation  Acts,  1845,  &c.     [c.  liv. 


one-sixtli  part  of  the  said  bill  shall  be  disallowed  on  such  taxation, 
the  said  Master  do  tax  the  costs  of  the  Petrs  of  such  taxation ;  And 
if  one-sixth  part  of  such  bill  shall  not  be  disallowed  on  such  taxation, 
the  said  Master  do  tax  the  said  B.'s  costs  of  such  taxation ;  And 
the  said  Master  is  to  certify  the  amount  due  in  respect  of  the  said  bill, 
having  regard  to  the  costs  of  such  taxation  to  be  taxed  as  aforesaid. 

For  form  of  petition  of  course,  see  D.  C.  F,  1117. 


Costs  of 
making  title 
and  convey- 
ance. 


Death  of 
vendor  before 
completion. 


Refusal  of  in- 
cumbrancers 
to  execute. 


Apportion- 
ment of  rent. 


Collateral 
agreement 
with  vendor. 


NOTES. 

Sect.  82  provides  for  the  payment  by  the  promoters  of  the  costs  of  the 
conveyance,  and  of  deducing  and  verifying  the  title  to  lands  purchased, 
as  distinguished  from  lands  oompulsorily  taken,  in  which  case  the  costs 
are  regulated  by  sect.  80. 

Sect.  83  provides  for  the  taxation  of  such  last-mentioned  costs,  on  a, 
petition  by  either  party ;  and  the  expense  of  taxation  is  to  be  borne  by 
the  promoters,  unless  one-sixth  part  of  the  costs  is  disallowed.  See  Form, 
sup. 

An  order  of  course  for  taxation  of  costs  under  this  section  cannot  be 
obtained  after  payment :  Re  S.  E.  Ry,  Co.,  Exp.  Somerville,  23  Ch.  D.  167. 

Costs  payable  by  the  co.  under  sect.  82  are  limited  to  the  legal  expenses 
of  making  title  and  conveying  the  property  (in  their  largest  sense),  including 
the  costs  of  getting  in  an  outstanding  legal  estate,  and  obtaining  adminis- 
tration for  the  purpose  of  the  conveyance,  but  not  preliminary  expenses  of 
ascertaining  what  is  to  be  conveyed  :  Re  The  Liverpool  Improvement  Act, 
5  Eq.  282  (not  following  Re  S.  Wales  Ry.  Co.,  14  Beav.  418) ;  Exp.  Buck, 
1  H.  &  M.  519,  523  ;  Re  Dublin  City  Market  Co.,  Exp.  Keatley,  25  L.  R.  Ir. 
205  ;  Re  City  of  Dublin  Junction  Railways,  Exp.  Kelly,  13  L.  B.  Ir.  137  ; 
and  see  Exp.  Phillips,  3  D.  J.  &  S.  341  (reversing  S.  C,  2  J.  &  H.  392)  ; 
and  as  to  costs  of  admission,  &c.  to  copyholds,  see  Re  London  United  Trams, 
[1908]  1  Ch.  534 ;  and  Re  Thames  Tunnel,  [1908]  1  Ch.  493. 

But  where  the  owner  of  an  estate  contracted  to  be  bought  as  a  re-invest- 
ment died  before  completion,  the  costs  of  a  suit  for  specific  performance 
thereby  necessitated  did  not  fall  on  the  co. :  Armitage  v.  Askham,  1  Jur, 
N.  S.  227  ;  3  W.  R.  331  ;  and  see  Carpmael  v.  Profitt,  17  Jur.  875  ;  et  v. 
sup.  p.  2190. 

The  costs  of  an  order  under  the  Trustee  Acts,  rendered  necessary  by  the 
death,  before  conveyance,  of  the  owner,  leaving  an  infant  heir,  were  payable 
by  the  co.  under  sect.  82  :  Re  Manchester  and  Southport  Ry.  Co.,  19  Beav. 
365  ;  Re  Lowry's  Will,  15  Eq.  78. 

Where  the  vendor  died  after  the  title  was  accepted  but  before  completion 
the  costs  of  probate  were  not  payable  by  the  purchasers :  Re  Elementary 
Education  Acts,  [1909]  1  Ch.  55. 

Where  a  conveyance  had  been  prepared,  but  through  the  refusal  of 
incumbrancers  to  execute  had  not  been  used,  and  the  co.  had  executed  a 
deed-poll,  the  costs  of  preparing  the  conveyance  were  payable  by  the  co. : 
Re  Diver's  Estate,  1  Jur.  N.  S.  995, 

The  costs  of  apportioning  the  rent  in  respect  of  houses  held  under  one 
lease,  some  of  which  only  were  taken,  were  not  included  in  the  cost  of 
conveyance  under  this  section :  Exp.  Buck,  1  H.  &  M.  519. 

The  costs  of  conveyance  under  this  section  do  not  include  costs  of  a 
collateral  agreement  with  the  vendor,  which,  though  part  of  the  considera- 
tion for  the  purchase,  forms  no  part  of  the  conveyance :  Re  Lietch  and 
Kevmey,  15  W.  R.  1055 ;  16  L.  T-  720, 
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(in.)   COSTS   UNDEK   SPECIAL  ACTS. 

The  provisions  of  the  L.  C.  C.  Act  as  to  costs  (see  sect.  80)  cannot  bo 
considered  as  incorporated  in  all  subsequent  Acts,  or  Acts  incorporating 
subsequent  Acts :  Exp.  Vicar  0/  8t.  Sepulchre's,  4  D.  J.  &  S.  232  ;  Be 
Cherry's  Settled  Estates,  4  D.  P.  &  J.  332  ;  Re  Mills'  Estate,  Exp.  Commrs 
of  Works,  34  Ch.  D.  24,  C.  A. ;  disapproving  dicta  in  Be  Wood's  Estate, 
Exp.  Commrs  of  Works,  31  Ch.  D.  607,  C.  A. 

And  (previously  to  1890)  the  Jud.  Acts,  and  0.  lxv,  1,  did  not  confer 
on  the  Court  any  new  jurisdiction  to  give  costs :  Be  Mills'  Estate,  sup.  ; 
disapproving  Exp.  Mercers'  Co.,  10  Oh.  D.  481,  and  Exp.  St.  Katharine's 
Hospital,  17  Ch.  D.  378  ;  Be  Lee  and  Hemingway,  24  Ch.  D.  669. 

Accordingly,  under  special  Acts  in  which  the  L.  C.  C.  Act  was  not  incor- 
porated expressly  or  by  implication,  the  Court  could  only  allow  costs  in 
the  particular  cases  provided  for  by  the  special  Act :  Be  Ld.  Stanley  of 
Alderley,  14  Eq.  227  ;  Be  St.  Dunstan's  Schools,  12  Eq.  537  ;  Be  Williams' 
Estate,  12  Eq.  488  ;  Be  Harrison's  Estates,  10  Eq.  533  ;  Be  Cherry's  Settled 
Estates,  sup.  ;  and  see  Be  Merceron,  7  Ch.  D.  184 ;  the  decisions  in  Be 
Spitaljields  Schools,  10  Eq.  671,  Re  Saunders'  Estate,  8  Eq.  681,  and  Be 
Edmeade,  6  Jur.  N.  S.  986  ;  8  W.  B.  327,  not  having  been  followed ;  but 
in  cases  under  special  Acts  in  which  the  L.  C.  C.  Act  was  incorporated, 
the  provisions  of  the  L.  C.  C.  Act  were  held  to  be  applicable  to  the  cases  not 
expressly  provided  for  by  the  special  Act :  Be  Shuttleworth' s  Estate  Act, 
4  GifE.  87  ;  and  where  a  prior  Act  was  repealed,  and  partly  re-enacted 
by  a  subsequent  amalgamation  Act  incorporating  the  L.  C.  C.  Act,  the 
costs  of  an  application  for  payment  out  of  a  fund  paid  in  under  the  prior 
Act  were  within  the  provisions  of  the  L.  C.  C.  Act,  s.  80 :  Be  Ellison's 
Estate,  8  D.  M.  &  G.  82. 

A  private  charity,  incorporated  under  Royal  charter,  and  having  under  a 
subsequent  special  Act  power  to  take  land,  was  not  an  "undertaking  or 
work  of  a  public  nature"  within  sect.  1,  and  therefore  sect.  80  was  not 
incorporated  in  such  special  Act :  Be  Sion  College,  Exp.  Corp.  of  London, 
55  L.  T.  589  ;  57  L.  T.  743. 

But  now,  by  the  Judicature  Act,  1890  (53  &  54  V.  0.  44),  s.  5,  it  is  enacted 
that,  "  subject  to  the  Supreme  Court  of  Judicature  Acts,  and  the  rules  of 
Court  made  thereunder,  and  to  the  express  provisions  of  any  statute, 
whether  passed  before  or  after  the  commencement  of  this  Act "  (Oct.  24, 
1890),  "  the  costs  of  and  incident  to  all  proceedings  in  the  Supreme  Court, 
including  the  administration  of  estates  and  trusts,  shall  be  in  the  discretion 
of  the  Court  or  Judge,  and  the  Court  or  Judge  shall  have  full  power  to 
determine  by  whom  and  to  what  extent  such  costs  are  to  be  paid." 

This  is  an  enabling  enactment,  and  by  virtue  of  it  the  Court  has  now 
jurisdiction  over  the  costs  in  a  petition  for  payment  out  of  purchase-money 
of  property  purchased  compulsorily  under  a  special  Act  which  contains 
no  provision  as  to  the  costs  of  applications  for  payment  out  of  purchase- 
money  :  Be  Fisher,  [1894]  1  Ch.  53  ;  [1894]  1  Ch.  450,  C.  A. ;  and  accord- 
ingly the  numerous  decisions  on  this  subject  under  special  enactment 
(collected  Seton,  5th  ed.,  pp.  2046,  2047)  have  ceased  to  be  of  importance. 
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CHAPTEE  LV. 

THE  RAILWAY  COMPANIES  ACT,   1867  {30  &  31  V.  o.  127). 


1.  Order  to  confirm  ScJierm— Sects.  16,  17 — G.  0.  24  Jan.  1868, 
rr.  15—20,  and  0.  lxi,  10,  11. 

Upon  the  petition  &c.  [enter  evidence  showing  that  due  notice  has 
been  given  of  the  presentation  of  the  petition  to  confirm  the  scheme  (&c.]. 
This  Court  being  of  opinion  that  the  said  scheme  is  beneficial  for  all 
parties  interested  in  the  said  T.  V.  Ry.  Co.,  including  the  creditors, 
Doth  order  that  the  said  scheme  be  confirmed ;  And  it  is  ordered 
that  this  order  be  advertised  in  the  London  Gazette  and  in  &c.  [two 
local  newspapers],  pursuant  to  and  as  directed  by  0.  lxi,  r.  11 ;  And 
it  is  ordered  that  the  said  T.  V.  Ry.  Co.  do  pay  to  W.  &c.  their  costs 
of  the  said  petition,  and  be  at  liberty  to  retain  the  said  costs,  and 
also  their  own  costs  of  preparing  and  carrying  into  efEect  the  said 
scheme  of  arrangement  out  of  the  funds  of  the  said  co.,  to  be  raised 
under  the  scheme,  all  such  costs  to  be  taxed  by  the  Taxing  Master 
as  between  sob  and  client. — See  Re  Teign  Valley  Ry.  Co.,  V.-C.  M., 
22  ISTov.  1867,  B.  2672  ;  17  L.  T.  201. 

As  to  costs  of  proceedings  under  the  Act,  see  Be  Wrexham  Mold  and 
Oonnah's  Quay  By.  Co.,  [1900]  1  Ch.  261. 

2.  Declaration  as  to  effect  of  Amended  Scheme  {after  Enrolment). 

This  Court  being  of  opinion  that  the  said  amended  scheme  (which 
has  been  filed  in  the  Central  Office)  does  not,  according  to  its  true 
interpretation,  bind  or  purport  to  bind  the  outside  creditors  to 
accept  the  deferred  Debenture  Stock  in  satisfaction  of  their  debts, 
and  that  no  sufficient  objection  to  the  said  amended  scheme  has 
been  established,  doth  hereby  confirm  the  said  amended  scheme. — Re 
East  and  West  India  Dock  Co.,  Chitty,  J.,  29  Jan.  1890,  A.  79  ;  S.  C, 
44  Ch.  D.  38,  C.  A. 

3.  Inrolment  stayed  for  the  purpose  of  Appeal — Sect.  18 — 
0.  LXI,  11,  G.  0.  Jan.  1868,  r.  35. 

The  J.  Ry.  Co.,  by  their  counsel,  undertaking  to  consent  to  any 
application  for  the  hearing  of  the  motion  hereinafter  mentioned 
being  advanced,  which  the  respondents  the  D.  &  S.  Ry.  Co.  may  be 
advised  to  make.  This  Court  doth  order  that  the  inrolment  of  the 
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said  scheme  dated  &c.,  be  stayed  until  after  tlie  motion  of  the  said 
J.  Ey.  Co.  before  the  Court  of  Appeal  for  a  re-hearing,  which  motion 
has  been  duly  set  down  to  be  heard,  has  been  disposed  of ;  And  it  is 
ordered  that  the  J.  Ey.  Co.  do  pay  to  the  D.  and  S.  Ey.  Co.  their 
costs  of  the  said  motion,  to  be  taxed  &c. — Re  The  Devon  and  Somerset 
By.  Co.,  V.-C.  G.,  27  June,  1868,  A.  1612  ;   (2)  6  Eq.  618. 

4.  Leave  to  issue  Writ — Sect.  9. 

Order  that  the  said  H.  be  at  liberty  to  issue  a  writ  or  writs  of  &c., 
notwithstanding  the  scheme  filed  on  behalf  of  the  said  co.  was 
confirmed  by  the  order  dated  &c. — Re  Teign  Valley  Ry.  Co.,  V.-C.  M., 
3  June,  1869,  B.  1555 ;   17  W.  E.  817. 

For  order  under  the  Act,  and  in  suits  brought  by  mortgagees  and  deben- 
ture holders  against  a  railway  co.,  dealing  with  the  costs  of  certain  actions, 
and  restraining  other  actions  against  the  co.  (sects.  7, 9),  see  Re  The  Cambrian 
Eys.  Co.'s  Scheme,  V.-C.  W.,  10  Dec.  1867,  A.  3014  ;  8.C.,S  Ch.  280.  The 
object  would  now  be  effected,  where  actions  have  been  actually  commenced, 
by  applying  to  the  division  in  which  the  actions  are  pending  for  a  stay  of 
proceedings  or  transfer  of  such  actions  under  O.  XLix,  1 — 3 :  see  Vol.  I. 
pp.  792,  793,  et  sup. 

5.  Leave  to  file  Fresh  Scheme. 

Orber  that,  notwithstanding  the  scheme  of  arrangement  between 
the  C.  Eys.  Co.  and  their  creditors  under  the  said  Act,  filed  on  &c., 
the  said  C.  Eys.  Co.  be  at  liberty  to  file  the  scheme  of  arrangement 
mentioned  in  the  said  affidavit  of  &c.,  the  said  co.,  by  their  counsel, 
undertaking  to  abide  by  any  order  this  Court  may  make  in  regard 
to  taking  the  original  scheme  of  arrangement  ofi  the  file,  or  in  respect 
of  costs,  or  otherwise  under  the  said  original  scheme. — Re  Cambrian 
Rys.  Co.,  V.-C.  W.,  31  Jan.  1868,  A.  118, 

NOTES. 
SCHEME    OE  ABBANGEMENT. 

By  the  Railway  Companies  Act,  1867  (30  &  31  V.  c.  127),  ss.  6—24,  Obtaining 
facihties  are  afforded  torailway  cos.  to  obtain  by  arrangement  fresh  capital  fresh  capaal. 
for  the  purpose  of  meeting  their  engagements ;  and  executions  and  other 
processes  by  creditors  are  in  the  meantime  suspended,  so  as  to  afford  time 
and  opportunity  for  maturing  and  completing  the  arrangement :  see  Re 
Cambrian  Rys.  Co.,  3  Ch.  278  ;  Re  Devon  and  Somerset  Ry.  Co.  (1),  6  Eq. 
610,  614  ;  Re  Potteries,  die.  Ry.  Co.,  5  Ch.  67. 

By  sect.  6,  where  a  co.  are  unable  to  meet  engagements  with  their  credi- 
tors, the  directors  may  prepare  a  scheme  of  arrangement  between  the  co. 
and  their  creditors,  and  file  the  same  in  Court,  with  a  declaration  under 
the  common  seal  of  the  co.,  to  the  effect  that  the  co.  are  unable  to  meet 
their  engagements  with  their  creditors,  and  with  an  affidavit  of  the  truth 
of  the  declaration  made  by  the  chairman  and  other  directors,  or  the  major 
part  of  them. 

For  the  mode  of  entitling,  printing,  and  fihng  schemes,  &c.  under  this 
Act,  see  Gen.  Ord,  24  Jan.  1868,  rr.  1—9. 
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stay  of  By  sect.  7,  after  the  filing  of  the  scheme  the  Court  might,  on  summons 

proceedings,     or  motion,  restrain  any  action  against  the  oo.  on  the  usual  undertaking  as 

to  damages,  and  on  such  other  terms  as  the  Court  should  think  fit :   see 

Gen.  Ord.  24  Jan.  1868,  r.  14. 

Publicaticn  By  sect.  8,  notice  of  the  filing  of  the  scheme  is  to  be  pubUshed  in  the 

of  notice.         Gazette.    Gen.  Ord.  24  Jan.  1868,  r.  12,  regulates  the  mode  and  form  of 

advertisement. 

By  sect.  9,  after  such  publication  of  notice,  no  execution,  attachment,  or 
other  process  against  the  property  of  the  co.  (including  unpaid  capital : 
Be  Devon  and  Somerset  By.  Co.,  6  Eq.  610)  shall  be  available  without  leave 
of  the  Court,  to  be  obtained  on  summons  or  motion. 

Under  these  sections  jurisdiction  is  given  to  restrain  proceedings  by 
unpaid  vendors  of  land,  or  other  creditors,  until  completion  of  the  arrange- 
ment, but  this  jurisdiction  can  only  be  exercised  during  the  period  between 
the  filing  and  inrolment  of  the  scheme  :  Be  Potteries,  <i:c.  By.  Co.,  5  Cli. 
67  ;  Be  Cambrian  Bys.  Co.,  3  Ch.  278  ;  Be  Devon  and  Somerset  By.  Co.  (1), 
6  Eq.  616. 

Leave  to  issue  execution  under  sect.  9  must  be  appUed  for  in  the  same 
branch  of  the  Court  in  which  the  scheme  is  pending :  Dean  of  Ch.  Ch.  v. 
E.  &  W.  Junction  By.  Co.,  17  W.  R.  819. 

The  Court,  in  making  an  order  for  stay  of  proceedings  by  judgment 
creditors,  will  not  give  any  superior  position  to  a  judgment  creditor  who  has 
served  notice  of  motion  for  equitable  execution  before  the  filing  of  the 
scheme  :  Devas  v.  E.  &  W.  India  Dock  Co.,  58  L.  J.  Ch.  522  ;  61  L.  T.  217. 
A^fenta  to  By  sect.  10,  the  scheme  is  to  be  assented  to  by  three-fourths  in  value  of 

scheme.  the  holders  of  mortgages  or  bonds  issued  under  the  authority  of  the  co., 

and  by  three-fourths  in  value  of  the  holders  of  debenture  stock  ;  by  sect. 

11,  by  three-fourths  in  value  of  the  holders  of  rent-charges ;  and  by  sect. 

12,  by  the  Hke  proportion  of  guaranteed  of  preference  shareholders. 
Such  assents,  when  obtained  without  fraud,  are  binding  on  the  minority  : 

Re  E.  &  W.  Junction  By.  Co.,  8  Eq.  87. 

A  debenture  holder,  who  is  also  a  judgment  creditor,  is  bound  by  the 
scheme  :  Potteries,  <Ssc.  By.  Co.  v.  Minor,  6  Ch.  621. 

Where  the  ordinary  shares  of  a  co.  were  to  a  large  extent  split  up  into 
preferred  and  deferred  half  shares,  the  holders  of  preferred  half  shares  could 
not  be  regarded  as  a  class  of  preference  shareholders  whose  separate  assent 
was  required  under  sect.  12,  but  their  right  of  priority  would  be  protected 
under  sect.  17  :   Be  Brighton  and  Dyke  By.  Co.,  44  Ch.  D.  28,  C.  A. 

Although  a  scheme  benefits  rather  than  prejudices  the  general  rights 
or  interests  of  a  class  of  preference  shareholders,  the  assent  of  the  class  is 
necessary  if  any  right  or  interest  is  prejudicially  affected :  Be  Neath  and 
Brecon  By.  Co.,  [1892]  1  Ch.  348. 

By  sect.  13,  the  scheme  is  to  be  assented  to  by  the  ordinary  shareholders 
at  an  extraordinary  general  meeting  of  the  co.  specially  called  for  that 
purpose. 

By  sect.  14,  provision  is  made  for  similar  assents  on  behalf  of  the  lessor 
00.  in  cases  where  the  petitioning  co.  are  lessees  of  the  undertaking. 

Sect.  15  provides  that  where  the  scheme  does  not  prejudicially  affect  the 
right  of  a  particular  class  of  creditors,  &c.,  or  of  a  lessor  CO.,  their  assent 
shall  not  be  necessary. 

The  word  "  right  "  refers  to  something  which  can  be  enforced  by  legal 
process  in  consequence  of  any  charge  on  assets  of  the  CO.,  and  outside 
creditors  having  no  lien  or  charge  cannot  be  heard  to  complain  of  a  scheme 
which  does  not  purport  to  bind  them,  merely  because  it  appropriates  the 
free  assets  to  which  secured  creditors  can  resort :  Be  E.  &  W.  India  Dock 
Co.,  44  Ch.  D.  38,  C.  A. ;  but  the  Court  would  be  very  reluctant  to  confirm 
a  scheme  which  had  the  effect  of  leaving  unsecured  creditors  unprovided 
for  and  preferring  other  creditors  :  S.  C. 

And  where  the  rights  of  outside  creditors  are  seriously  affected  [e.g.,  by  a 
scheme  providing  that  they  should  accept  full  paid-up  shares  in  discharge 
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of  their  claims),  their  assents  in  writing  will  be  required  before  confirmation 
of  the  scheme  :  Re  Bristol  and  N.  Somerset  By.  Co.,  6  Eq.  448. 

By  sect.  16,  if  at  any  time  within  three  months  after  the  filing  of  the  Confirmation 
scheme,  or  within  such  extended  time  as  the  Court  from  time  to  time  thinks  of  scheme, 
fit  to  allow,  the  directors  of  the  oo.  consider  the  scheme  to  be  assented  to 
as  by  the  Act  required,  they  may  apply  to  the  Court  by  petition  in  a 
summary  way  for  confirmation  of  the  scheme.  Notice  of  any  such  applica- 
tion, when  intended,  shall  be  pubhshed  in  the  Gazette.  A  scheme  v/as  said 
to  be  still  pending,  though  not  confirmed  within  three  months,  and  though 
no  extended  time  had  been  allowed  :  Robertson  v.  Wrexham,,  dkc.  Ry.  Co., 
17  W.  R.  137. 

By  Gen.  Ord.  24  Jan.  1868,  r,  15,  every  petition  for  confirmation  of  a 
scheme  shall  be  presented  by  the  directors,  or  the  major  part  of  them. 
The  petition  shall  not  set  forth  the  scheme,  but  only  refer  thereto  ;  and 
for  form  of  petition,  see  Sched.  3,  Form  2  ;  D.  C.  F.  1124. 

Rule  17  provides  for  the  advertising  of  the  petition  in  the  Gazette,  and 
a  form  of  advertisement  (Sched.  3,  Form  3) ;  by  rule  19,  a  creditor  or 
shareholder  desiring  to  be  heard  in  opposition  to  the  confirmation  of  the 
scheme  is  to  enter  an  appearance  two  clear  days  before  the  day  of  hearing. 

As  to  the  right  of  a  debenture  holder  attending  the  proceedings  to  be 
heard  on  the  legality  of  a  claim  against  the  assets,  see  Re  Eastern  and 
Midlands  Ry.  Co.,  65  L.  T.  668  ;  66  L.  T.  153. 

By  sect.  17,  after  hearing  all  parties  the  Court  may  confirm  the  scheme. 

In  a  proper  case  the  Court  will  preface  its  order  with  a  declaration  as 
to  the  true  meaning  of  the  scheme,  or  of  a  particular  clause :  Re  E.  and  W. 
India  Dock  Co.,  44  Ch.  D.  38,  C.  A.,  Form  2,  sup.  p.  2408  ;  but  this  will 
not  be  done  when  the  clause  is  fairly  open  to  two  meanings,  and  affects 
the  rights  of  parties  whose  assents  might  have  been  given  on  the  footing 
of  the  meaning  being  other  than  tliat  declared  :   8.  C, 

Under  the  Act  schemes  have  been  confirmed  by  which  a  railway  co.  has  Scheme  in 
been  enabled  to  issue  debenture  stock  in  excess  of  their  statutory  powers,  excess  of 
•and  pay  their  creditors  in  such  stock  :   Re  Teign  Valley  Ry.  Co.,  17  L.  T.  statutory 
201,  Form  1,  sup.  p.  2408  ;  though  not  binding  the  co.  to  issue  such  stock  Powers, 
to  all  the  unsecured  creditors  who  applied  for  it :    Re  E.  and  W.  India 
Dock  Co.,  44  Ch.  D.  38,  C.  A. ;  and  to  convert  mortgages  into  irredeemable 
debenture  stock :  Re  Irish  N.  W.  Ry.  Co.,  I.  R.  2  Eq.  425. 

By  sect.  18,  the  scheme,  when  confirmed,  shall  be  enrolled,  and  shall  Enrolment  of 
thenceforth  be  binding,  and  have  the  effect  of  an  Act  of  Parliament  against  scheme, 
and  in  favour  of  the  co.,  and  all  parties  assenting  to,  or  bound  by,  the 
arrangement. 

By  0.  Lxi,  10,  "  A  scheme  under  the  Railway  Cos.  Act,  1867,  shall  be 
enrolled  in  the  Enrolment  Department  of  the  Central  Office,"  now  Writ, 
&c.  Department,  Central  Office,  Rooms  68  and  69.  For  practice,  see 
Dan.  1861  et  seq. 

And  by  r.  11,  "A  scheme  under  the  Act  shall  not  be  enrolled  unless 
notice  of  the  order  confirming  it  has  at  least  once  in  every  entire  week, 
reckoned  from  Sunday  morning  to  Saturday  evening,  which  elapses  between 
the  pronouncing  of  the  order  and  the  expiration  of  thirty  days  from  the 
pronouncing  thereof,  been  inserted  in  such  two  newspapers  as  shall  have 
boon  appointed  by  the  Judge  for  the  insertion  of  advertisements  under  the 
order  made  pursuant  to  that  Act,  nor  unless  the  newspapers  containing 
those  notices  are  produced  to  the  proper  officer  when  the  scheme  is  pre- 
sented for  enrolment." 

By  sect.  19,  notice  of  the  confirmation  and  enrolment  of  the  scheme  shall  Publication 
be  published  in  the  Oazette.  in  Gazette. 

By  Gen.  Ord.  24  Jan.  1868,  r.  3?,  orders  made  in  Chambers  under  this 
Act  are  to  bs  drawn  up  in  Chambers,  unless  specially  directed  to  be  dra\^'n 
by  the  registrar,  and  are  to  be  entered  by  the  registrar. 

By  r.  35,  the  power  of  the  Court  and  of  the  Judge  in  Chambers  to  enlarge  Procedure, 
or  abridge  the  time  for  doing  any  act,  or  taking  any  proceeding,  to  adjourn 
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or  review  any  proceeding,  and  to  give  any  direction  as  to  the  course  of 
proceeding,  is  to  be  the  same  in  proceedings  in  Chancery  under  the  Act,  as 
in  proceedings  under  the  ordinary  jurisdiction  of  the  Court. 

The  effect  of  this  rule  is  to  put  the  parties  in  the  same  position  with 
respect  to  obtaining  a,  stay  of  enrolment,  as  in  the  case  of  an  application 
in  a  suit  to  stay  proceedings  pending  an  appeal :  Be  Devon  and  Somerset 
By.  Go.  (2),  6  Eq.  618. 
Binding  effect  As  against  unpaid  landowners,  outside  creditors,  and  even  as  against 
of  scheme.  an  officer  of  the  co.,  who  being  aware  of  the  scheme  did  not  object,  and 
generally  as  against  all  persons  whose  claims  are  not  provided  for  by  the 
arrangement,  the  scheme,  even  after  confirmation,  is  not  binding  :  Be 
Cambrian  Bys.  Co.,  3  Ch.  278 ;  Be  Teign  Valley  By.  Co.,  17  W.  R.  817  ; 
Be  E.  and  W.  India  Dock  Co.,  44  Ch.  D.  38,  C.  A. ;  Form  2,  sup.  p.  2408  ; 
but  a  judgment  creditor  who  has  obtained  a  writ  of  elegit,  and  is  not  bound 
by  a  scheme  subsequently  filed,  cannot  obtain  priority  under  the  scheme 
over  creditors  who  have  accepted  the  arrangement :  Stevens  v.  Mid-Hants 
By.  Co.,  8  Ch.  1064. 

DEBENTURE   STOCK. 

By  sect.  23,  money  borrowed  or  to  be  borrowed  on  mortgage  or  bond  or 
debenture  stock  is  to  have  priority  against  the  co.,  and  the  property  from 
time  to  time  of  the  co.,  over  all  other  claims  on  account  of  any  debts 
incurred  or  engagements  entered  into  by  them  after  the  passing  of  the 
Act.  This  section  does  not  give  creditors,  in  respect  of  mortgages,  bonds, 
or  debenture  stock,  any  lien  or  charge  wliich  they  did  not  possess  before 
the  Act,  so  as  to  entitle  them  to  payment  in  priority  out  of  the  proceeds 
of  the  surplus  lands  sold  on  the  application  of  the  judgment  creditors  of 
the  CO. :  Be  Hull,  Barnsley  and  West  Biding  Jn.  By.  Co.,  40  Ch.  D.  119, 
C.  A.  ;  and  the  priority  arises  only  in  cases  in  which  the  unincumbered 
assets  are  being  distributed  or  administered,  e.q.,  moneys  received  by  a 
receiver  appointed  under  sect.  4  of  the  Act  of  1867  ;  see  also  Be  Liskeard 
cfe  Canada  By.  Co.,  [19031  2  Ch.  681. 
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CHAPTER  LVI. 

PARLIAMENTARY    DEPOSITS. 


1.  Common  Form  of  Order  for  Payment  of  Deposit  out  of  Court — 
Parliamentary  Deposits  Act,  1846  (9  &  10  V.  c.  20),  s.  5 
and  0.  Lv,  2  (6). 

Upon  the  application  by  origiaating  summons  dated   &c.,   of 
(Depositors,  or  the  majority),  [if  so,  signed  by  the  appUcants  and 

attested  by  Mr. ,  a  solr  of  the  Supreme  Court]  [or,  if  so,  and  the 

company  is  applicant,  sealed  by  the  common  seal  of  the  applicant 
company] ;  And  upon  hearing  the  solrs  for  the  applicants  and  for 
the  respondents  [names),  And  upon  reading  [if  signatures  of  applicants 
not  attested  hy  a  solr)  an  affidavit  of  &c.  (if  possible  a  solr),  filed  &c., 
verifying  the  signatures  of  the  applicants  to  the  said  summons,  a 
certificate  of  the  Rt.  Hon.  the  Chairman  of  Committees  of  the 
House  of  Lords  [or  Speaker  of  the  House  of  Commons],  whereby  it 
appears  that  the  Bill  for  &c.,  has  been  rejected  [or  withdrawn,  or  not 
presented,  or  that  an  Act  for  making  &o.,  has  received  the  Royal 
Assent],  and  an  affidavit  of  &c.,  filed  &c.,  verifying  the  signature  of 
the  said  Chairman  [or  Speaker]  to  the  said  certificate,  a  certificate 
of  lodgment  and  the  certificate  of  the  funds.  It  is  ordered  that  the 
funds  in  Court  be  dealt  with  as  directed  in  the  schedule  hereto. — 
[Add  payment  schedule  with  directions  for  payment  of  cash  to  applicants 
or  A.  as  their  nominee.] — See  Exp.  Stochbridge,  &c.  Bill,  2  Eq.  364 ; 
Be  Warwick,  &c.  Ry.,  13  Sim.  31 ;  Exp.  Brompton  Waterworks,  8 
W.  R.  636 ;  Exp.  L.  0.  &  D.  Ry.  Co.,  8  W.  R.  636. 


2.  The  like  Order  after  Abandonment  of  Railway. 

Upon  the  application  by  originating  summons  dated  &c.,  of  (the 

Depositors)  [if  so,  signed  by  the  applicants  and  attested  by  Mr. , 

a  solr  of  the  Supreme  Court],  And  upon  hearing  the  solrs  for  the 
applicants  and  for  the  respondents  (names),  And  upon  reading  (if 
signatures  of  applicants  not  attested  hy  a  solr)  an  affidavit  of  &c.  (if 
possible  a  solr),  filed  &c.,  verifying  the  signatures  of  the  applicants 
to  the  said  summons,  an  affidavit  of  &c.  filed  &c.,  and  the  exhibit 
marked  &c.,  therein  referred  to,  a  (Queen's)  Printer's  copy  of  "  An 
Act  for  making  certain  railways  in  the  counties  of  Chester,  Flint, 
and  Denbigh,  and  for.  other  purposes,"  a  (Queen's)  Printer's  copy  of 
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"  An  Act  for  the  abandonment  of  the  railway  authorized  by  the 
Birkenhead,  Chester,  and  North  Wales  Ey.  Act,  1873,"  the  London 
Gazette  of  the  —  day  of  — ,  1 8 — ,  a  certificate  of  lodgment  and  the 
certificate  of  the  funds,  It  is  ordered  that  the  funds  in  Court  be  dealt 
with  as  directed  in  the  Schedule  hereto. — [Add  payment  Schedule 
with  directions  for  transfer  of  Consols  to  applicants  or  A.  as  their 
nominee.]— Bee  Exp.  Birkenhead,  &c.  Ry.  Co.,  V.-C.  M.  3  May,  1878, 
A.  798. 


3.  Payment  out  on  Certificate  of  Treasury  Solicitor  of  Execution 

of  Bond  under  the  Provisions  of  the  Special  Act. 

Upon  the  application  by  originating  summons  dated  &c.  (Follow 
Form  1  down  to  "  respondents  [names)  "),  and  upon  reading  the  bond 
dated  &c.,  a  certificate  sealed  with  the  official  seal  of  the  solr  for  the 
affairs  of  His  Majesty's  Treasury,  dated  &c.  (the  —  Ey.  Act,  187 — ), 
a  certificate  of  lodgment  and  the  certificate  of  the  funds.  It  is  ordered 
that  the  funds  in  Court  be  dealt  with  as  directed  in  the  schedule 
hereto. — [Add  Payment  Schedule.'] 

For  form  of  application,  see  D.  C.  F.  1102, 

4.  Payment  out  on  Certificate  of  Secretary  to  the  Board  of  Trade  of 

Moiety  of  Capital  paid  up,  and  part  completion  under  Provisions 
of  Special  Act. 

Upon  the  application  by  originating  summons  dated  &c.  (Folloio 
Form  1  down  to  "  respondents  (names)  "),  and  upon  reading  the  Act 
of  Parliament  for  the  making  and  maintaining  of  the  Ey..  and 
for  other  purposes,  a  certificate  signed  by  the  Secretary  [or  Assistant- 
Secretary]  to  the  Board  of  Trade,  dated  &c.,  a  certificate  of  lodgment 
and  the  certificate  of  the  funds.  It  is  ordered  that  the  funds  in  Court 
be  dealt  with  as  directed  in  the  schedule  hereto. — [Insert  in  Payment 
Schedule  direction.^  to  transfer  Consols  and  pay  cash.] — See  Re  Charing 
Cross  Ry.,  V.-C.  W.,  23  Nov.  1861,  A.  2069. 

5.  Payment  to  Surviving  Depositors  after  Advertisements,  and 
without  further  Public  Notice. 

The  application  by  originating  summons  &c.  of  G.  S.  and  H.  B., 
the  survivors  of  the  depositors,  of  the  sums  the  balance  of  which  is 
now  represented  by  the  Consols  in  Court  in  the  schedule  hereto 
mentioned,  and  upon  the  petition  of  the  said  surviving  depositors,  by 
direction  of  the  Court  preferred  unto  this  Court,  and  upon  hearing 
counsel  &c. ;  And  upon  reading  the  said  summons  and  petition,  the 
former  of  which  is  signed  by  the  surviving  depositors  &c.,  the  London 
Gazette,  and  (other  newspapers)  containing  advertisements  inviting 
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any  landowners  or  other  persons  whose  property  has  been  interfered 
with  or  otherwise  rendered  less  valuable  by  the  commencement, 
construction  or  abandonment  of  the  above-mentioned  undertaking, 
or  any  portion  thereof,  or  who  have  been  subjected  to  injury  or  loss 
in  consequence  of  any  compulsory  powers  of  taking  property  given 
in  connexion  with  the  said  undertaking,  and  have  received  no  com- 
pensation, or  inadequate  compensation,  for  such  injury  or  loss,  to 
send  in  their  claims,  and  the  certificate  of  the  funds  ;  And  this  Court 
being  satisfied  that  no  such  compensation  is  payable,  and  not  thinking 
fit  to  direct  any  further  public  notice,  doth  order  that  the  funds  in 
Court  be  dealt  with  as  directed  in  the  schedule  hereto,  the  transfer 
thereby  directed  to  the  said  E.  S.  being  made  to  him  as  the  person 
nominated  in  that  behalf  by  the  surviving  depositors. — [Insert  in 
Payment  Schedule  directions  to  transfer  Consols.] — Ee  Hull,  Barnsley 
and  West  Riding  Junction  Ry.  and  Dock  Bill,  Chitty,  J.,  3  May, 
1893,  A.  1028;  1893,  W.  N.  83. 


6.  Order  for  Inquiries  on  Petition  jor  Payment  out  of  Parliamentary 

Deposit. 

Oedee  that  the  following  &c. :  1.  An  inquiry  whether  the  property 
of  any  landowners  or  other  persons  has  been  interfered  with,  or 
otherwise  rendered  less  valuable,  by  the  commencement,  construc- 
tion, or  abandonment  of  the  railway  in  the  summons  mentioned, 
or  any  portion  thereof,  or  whether  any  landowners  or  other  persons 
have  been  subjected  to  injury  or  loss  in  consequence  of  the  exercise 
of  the  compulsory  powers  of  taking  property  conferred  upon  the 
CO.  by  the  said  Act,  for  which  injury  or  loss  no  compensation,  or 
inadequate  compensation,  has  been  paid.  2.  An  inquiry  whether 
anything,  and  if  anything  what,  is  due,  and  to  whom,  by  way  of 
compensation  for  any  lands  so  interfered  with  or  rendered  less 
valuable,  or  for  such  injury  or  loss.  3.  An  inquiry  whether  any 
person  or  persons  other  than  the  Petrs,  is  or  are  entitled  to  the 
residue  of  the  Consols  in  Court  to  the  credit  of  &c.  after  payment  of 
such  compensation,  if  any,  or  to  any  part  of  such  residue.  And 
any  persons  interested  are  to  be  at  liberty  to  apply  in  Chambers  for 
the  distribution  of  the  funds  in  Court  after  the  result  of  such  inquiries. 
— See  Re  London  and  Aylesbury  Ry.  Co.,  V.-C.  M.,  12  July,  1878, 
B.  1418. 

7.  Another  Form. 

Discharge  order  dated  &c. ;  And  it  appearing  to  the  Court  that 
the  Petrs  {appellants),  or  some  of  them,  are  persons  whose  property 
has  been  rendered  less  valuable  by  the  abandonment  of  the  railway 
authorized  by  the  P.  &c.  Railway  Act,  for  which  no  compensation 
has  been  made ;    This  Court  doth  order  that  the  following  &c. : 
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1.  An  inquiry  what  landowners  and  other  persons  there  are  whose 
property  has  been  interfered  with,  or  otherwise  rendered  less  valuable 
by  the  commencement,  construction,  or  abandonment,  of  the  said 
railway,  or  any  portion  thereof.  2.  An  inquiry  whether  any,  and 
if  so  what,  compensation  has  been  paid  in  respect  of  such  interference 
or  diminution  m  value.  3.  An  inquiry  what  sums  will  make  com- 
pensation for  such  interference  or  diminution  in  value. — ^Petrs 
(appellants)  to  pay  the  costs. — ^Adjourn  further  consideration. — 
Liberty  to  apply. — Re  The  Potteries,  Shrewsbury  and  North  Wales 
Ey.  Co.,  C.  A.,  15  Nov.  1883,  B.  5031 ;  S.  C,  25  Ch.  D.  251,  C.  A. 

The  usual  inquiry  as  to  landowners  and  other  claimants  for  compensation 
was  not  dispensed  with,  though  no  notices  to  treat  had  been  issued,  and  the 
powers  of  the  co.  had  been  in  no  way  exercised :  Be  Brewood  Ry.  Co., 
1879,  W.  N.  109. 

8.  Inquiry  as  to  Expenses  of  obtaining  Acts  of  Parliament. 

[Inquiries  1  and  2  as  in  Form  6,  sup.] ;  And  the  applicant  by  his 
counsel  admitting  that  the  debts  owing  by  the  said  co.  other  than 
to  the  creditors  to  be  ascertained  by  the  inquiry  hereinbefore  directed, 
exceed  in  amount  the  sum  of  £ — ,  This  Court  doth  order  that  (without 
prejudice  to  any  question)  the  following  further  inquiry  be  made, 
namely :  3.  An  inquiry  whether  anything  and  what  is  owing  by 
the  said  co.  to  any  and  what  person  or  persons  in  respect  of  the 
obtaining  the  said  Act  of  1873,  or  the  Acts  of  1876  and  1880,  or 
either  of  them,  or  in  respect  of  the  execution  or  abandonment  of 
any  of  the  works  in  the  said  Acts  or  any  of  them  mentioned,  or 
otherwise  in  relation  to  the  said  Acts.  And  the  further  hearing  of 
the  said  application  is  adjourned. — See  Re  The  Manchester  and  Mil- 
ford  Railway  [Devil's  Bridge  Branch  Ahandonment)  Ad,  1880,  V.-C. 
Hall,  12  Nov.  1880,  B.  1958. 

9.  Declaration  as  to  Application  of  Funds  in  Court  and  Inquiry 
as  to  Creditors. 

Declare  that  the  £6521  14*.  dd.  Consols  in  Court  to  the  credit 
of  &c.,  are  applicable  and  ought  to  be  applied  towards  compensatmg 
any  landowners  or  other  persons  whose  property  may  have  been 
interfered  with,  or  otherwise  rendered  less  valuable,  by  the  com- 
mencement, construction,  or  abandonment  of  the  F.  &c.  Eailway, 
or  any  portion  thereof,  or  who  may  have  been  subjected  to  injury 
or  loss  in  consequence  of  the  compulsory  powers  of  taking  property 
conferred  upon  the  said  co.  by  the  F.  &c.  Eailway  Act,  1873,  and 
for  which  injury  or  loss  no  compensation,  or  inadequate  compensa- 
tion, shall  have  been  paid,  and,  subject  to  the  declaration  aforesaid, 
that  if  the  said  co.  is  insolvent  and  has  been  ordered  to  be  wound 
up,  or  a  receiver  is  appointed,  the  said  Consols  are  liable  in  the 
discretion  of  the  Court  to  be  paid  or  transferred,  wholly  or  in  part, 
to  such  receiver,  or  to  the  liquidator  or  liquidators  of  the  co.,  or  to 
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be  otherwise  applied  as  part  of  the  assets  of  the  co.  for  the  benefit 
of  the  creditors  of  the  said  oo. ;  and  that,  subject  as  aforesaid,  the 
said  Consols  belong  to  the  applicants  ;  And  order  that  the  following 
&c. :  1.  An  inquiry  whether  there  are  any  and  what  creditors  of 
the  CO.  whose  debts  remain  unpaid,  and  what  is  due  to  such  creditors 
respectively  from  the  co. — Eeserve  the  costs. — See  Exp.  The  Under- 
taking of  the  Freshwater,  Yarmouth  and  Newport  Ry.  Bill,  M.  E., 
8  Aug.  1878,  A.  1989. 

10.  Another  Form — Declarations  as  to  Application  of  Funds  and 

Rights  of  Creditors. 

Declaee  that,  subject  to  the  payment  of  the  costs  hereinafter 
directed  to  be  taxed,  the  funds  mentioned  in  the  schedule  hereto  are 
to  be  applied  in  the  first  place  in  payment  of  compensation  to  land- 
owners and  others  who  shall  establish  loss  or  injury  to  their  property 
under  sect.  35  of  the  U.  &c.  Railway  Act,  by  reason  of  the  abandon- 
ment of  the  railway  authorized  by  the  said  Act,  and  that  the  surplus 
of  the  said  funds  is  to  be  applied  in  payment  ^an  passu  of  the  creditors 
of  the  U.  &c.  Eailway  Co.  ;  And  Declare  that  M.,  as  a  creditor  of 
the  CO.,  is  entitled  and  that,  W.,  G.,  and  H.  wUl  be  entitled,  on  proving 
injury  or  damage  under  sect.  4  of  the  U.  &c.  Eailway  Abandonment 
Act,  to  rank  as  creditors  of  the  co.,  and  to  be  paid  out  of  the  surplus 
of  the  said  funds  pari  passu  with  the  other  creditors  of  the  said  co. — • 
Eeference  to  tax. — [Add  Payment  Schedule  containing  directions  for 
payment  of  costs.] — Exp.  the  Undertaking  of  the  Uxbridge  and  Rick- 
mansworth  Ry.  Bill,  C.  A.,  25  Jan.  1890,  B.  108 ;  43  Ch.  D.  536,  C.  A. 

11.  Creditors  declared  rateably  entitled  as  against  Parliainentary 

Deposit. 

Declare  that,  subject  to  the  payment  of  the  costs  hereinafter 
directed  to  be  taxed  [being  the  costs  of  application  of  the  applicant 
and  claimants]  the  funds  in  the  schedule  hereto  mentioned  are 
divisible  among  the  three  claimants,  H.  K.  [on  behalf  of  the  debenture- 
holders  of  the  association  who  had  lent  the  money  deposited  in  Court  to 
the  Defts],  Messrs.  H.  &  B.  [Deft's  solrs,  in  respect  chiefly  of  costs], 
and  the  Pits  in  "  B.  v.  The  B.  and  D.  Tramways  Co.,  Ld."  [on  behalf 
of  the  debenture-holders  of  the  Defts]  rateably  in  proportion  to  tlicir 
respective  claims. — Re  Bradford  and  District  Tramways  (Extensions) 
Order,  1890,  Stirling,  J.,  8  June,  1893,  A.  1263  ;  [1893]  3  Ch.  463. 

12.  Abandonment  under  a  Special  Railway  Act — Inquiry  as  to 

Persons  entitled  to  Compensation. 

Order  that  the  following  &c. :  1.  An  inquiry  who  is  entitled  to 
compensation  under  sect.  34  of  37  &  38  V.  c.  clxxi.,  intituled  &c., 
out  of  the  £ —  Consols  in  Court  to  the  credit  of  &c. ;  Adjourn  the 
further  hearing  of  this  application  until  after  the  Master  shall  have 

VOL.  III.  7  Q 
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made  his  certificate  pursuant  to  this  order. — See  Re  NeitlehriAqe 

Valley  By.  Act,  1874,  M.  E.,  8  July,  1878,  B.  1471. 

Where  no  Act  of  abandonment  has  been  obtained  the  Court,  under 
sect.  1  of  the  Parliamentary  Deposits  and  Bonds  Act,  1892,  may  make  an 
order  for  payment  out  of  deposit  subject  to  the  usual  inquiries:  Be 
Tonirigton  and  Okehampton  Railway  Bill,  Neville,  J.,  [1907]  1  Ch.  186, 
24  Nov.,  1906,  B.  3713. 

13.  Abandonment  of  Tramway — Inquiries  as  to  interference  with 

Property  of  Landowners  and  Road  Authorities. 
Oedee  that  the  following  inquiries  be  made,  that  is  to  say  :  1. 
An  inquiry  whether  the  property  of  any  landowners  or  other  persons 
has  been  interfered  with  or  otherwise  rendered  less  valuable  by  the 
commencement,  construction,  or  abandonment  of  the  tramways 
authorised  by  the  said  Chesham,  Boxmoor,  and  Hemel  Hempsted 
Steam  Tramways  Act,  1888,  or  any  portion  thereof  or  whether  any 
landowners  or  other  persons  have  been  subjected  to  injury  or  loss 
in  consequence  of  the  exercise  of  the  compulsory  powers  of  taking 
property  given  in  connexion  with  such  tramways  by  the  said  Act 
for  which  injury  or  loss  no  compensation  or  inadequate  compensation 
has  been  received.  2.  An  inquiry  whether  anything  and  if  anything 
what  is  due  and  to  whom  by  way  of  compensation  for  any  lands  so 
interfered  with  or  rendered  less  valuable  or  for  such  injury  or  loss. 
3.  An  inquiry  whether  there  are  any  and  if  so  what  road  authorities 
who  have  incurred  expense  in  taking  up  any  tramway  or  materials 
connected  therewith  placed  by  the  said  Tramway  Company  in  or  on 
any  road  vested  or  maintainable  by  such  authorities  and  in  making 
good  all  damage  caused  to  such  roads  by  the  construction  or  abandon- 
ment of  such  tramway.  4.  An  inquiry  what  sums  wUl  make  com- 
pensation for  such  expenses  and  damage  respectively  if  any.  5. 
An  inquiry  whether  there  are  any  and  what  creditors  of  the  Tramway 
Company  whose  debts  remain  unpaid  and  what  is  due  to  such 
creditors  respectively.  6.  An  inquiry  whether  any  person  or  persons 
other  than  the  depositors  and  their  mortgagee  is  or  are  entitled  to 
the  residue  of  the  funds  in  Court  to  the  credit  of  &c.  after  payment 
of  such  compensation  and  creditors  if  any. — Eest  of  application  to 
stand  over  until  after  certificate. — Re  Chesham,  Boxmoor,  and  Hemel 
Hempsted  Steam  Tramways  Act,  1885,  Chitty,  J.,  at  Chambers,  1  Feb. 
1894,  A.  548. 

In  tliis  case,  Chitty,  -J.,  thought  the  order  should  not  go  on  to  divide  the 
funds  but  only  direct  the  inquiries,  and  would  not  then  decide  the  point 
as  to  the  applicant's  costs  though  probably  the  appUcant  wouldnot  be  allowed 
his  costs  if  the  funds  were  insufficient.  It  was  thought  better  that  there 
should  bo  a  second  order  in  which  that  question  and  any  other  question 
there  might  be  as  to  costs  of  unsuccessful  claimants  or  of  claimants  whose 
costs  were  excessive  might  be  dealt  with. 

For  form  of  order  directing  inquiries  and  payment  out  of  funds  in  Court, 
see  Exp.  Birmingham  and  District  Tramways  Co.,  Kekewich,  J.,  at  Chambers, 
15  May,  1893,  B.  863  ;  and  Seton,  6th  ed.,  p.  2480. 
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14.  Inquiry  as  to  Persons  entitled  to  share  in  Deposit — The  Tramways 
Act,  1870  (33  &  34  F.  c.  78)  and  Board  of  Trade  Rules,  r.  22. 

Declare  that  the  funds  by  the  said  order  dated  &c.  directed  to  be 
transferred  and  paid  to  C.  M.  as  the  liquidator  of  the  Defts  the  S. 
Tramways  Co.  Ltd.  ought  to  be  applied  in  the  first  place  in  paying 
the  liquidator's  costs  properly  incurred  in  any  proceedings  already 
taken  to  obtain  payment  of  the  deposit,  including  his  costs  of  this 
action  but  not  his  general  costs  of  the  liquidation,  and  thereafter 
for  the  benefit  of  the  creditors  of  the  Deft  Co.,  including  the  Pits 
and  the  Defts  C.  M.,  A.  G.,  D.  M.,  and  H.  G. ;  And  order  that  the 
following  &c. :  1.  An  inquiry  who  are  the  creditors  of  the  Deft  G. 
and  for  what  amounts  respectively ;  And  it  is  ordered  that  the  said 
C.  M.  do  forthwith  lodge  in  Court  as  directed  by  the  schedule  hereto 
the  sums  of  £ —  Consols  and  £ —  cash  and  interest  received  by  him 
under  the  said  order.  Adjourn  further  consideration.  All  costs  of 
action  (other  than  the  liquidator's)  reserved. — ^Liberty  to  apply. 
— [Insert  in  Lodgment  Schedule  directions  for  C.  M.  to  lodge  Consols 
and  cash.] — Turpin  v.  Somersetshire  Tramways  Co.,  Cozens-Hardy, 
J.,  6  April,  1900,  B.  349  ;  1900,  W.  N.  94  ;  Re  Colchester  Tramways 
Co.,  [1893]  1  Ch.  309. 

NOTES. 
PARLIAMENTARY   DEPOSITS.' 

By  the  Standing  Orders  of  the  House  of  Lords,  No.  57,  Commons,  No.  Amount  of 
57,  6  p.  0.  of  the  estimated  cost  of  construction  of  new  works  (or  4  p.  c.  deposit, 
of  such  cost  of  construction  of  substituted  works)  by  a  railway  or  tramway 
CO.  not  already  incorporated,  is  to  be  deposited  in  the  Chancery  Division. 

Where  the  money  for  the  work  is  to  be  raised  on  the  security  of  existing 
surplus  revenue,  or  where  no  private  pecuniary  profit  is  to  be  derived,  no 
deposit  is  required  :  H.  L.  58,  59  ;  H.  C.  58,  59. 

By  the  Parliamentary  Deposits  Act,  1846  (9  &  10  V.  c.  20),  repealing  By  whom 
1  &  2  V.  c.  117,  ss.  2,  3,  money  required  by  standing  orders  of  either  House  payable, 
of  Parliament  to  be  deposited  by  the  subscribers  of  any  work  or  undertaking 
to  be  authorized  by  an  Act,  may  be  paid  by  not  more  than  five  of  the 
directors  or  managers,  or  the  survivors  of  them,  to  the  Chancery  Paymaster 
in  England,  under  the  warrant  of  one  of  the  clerks  in  the  office  of  the 
Clerks  of  Parliament,  or  of  the  Private  Bill  Office.  By  S.  C.  F.  R.  r.  77, 
money  paid  into  Court  in  pursuance  of  the  Act,  or  any  Act  amending  the 
same,  is  not  to  be  placed  on  deposit. 

By  sect.  3,  if  the  persons  named  in  the  warrant  have  previously  invested 
the  money  in  Consols,  or  Exchequer  Bills,  or  other  Government  securities, 
they  may,  by  the  Uke  warrant,  transfer  or  deposit  such  stock  or  securities 
instead,  at  their  price  when  purchased. 

It  is  not  necessary  that  the  deposited  money  or  stock  should  belong  to 
the  promoters,  and  an  agreement  to  withdraw  the  bill,  if  the  deposit  be 
not  repaid  or  rctransferred  to  the  lenders  by  a  speciiied  date,  is  vahd : 
Scott  V.  Oakehy,  33  Beav.  501. 

But  if  the  CO.  is  subsequently  wound  up,  the  lenders  have  no  claim  under 
the  Railways  Amendment  Act,  1869  (32  &  33  V.  c.  114),  s.  5,  to  have 
their  rights  specially  provided  for  :  Re  Walerford,  <i:c.  Ey.  Co.,  I.  R.  4  Eq. 
490. 

By  sect.  4,  the  Court  may,  on  the  petition  of  the  persons  named,  or  the  investment. 
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survivors,  order  the  money  to  be  invested  in  any  Government  security  or 
securities,  at  their  option. 

A  deposit  has  been  invested  as  cash  under  control  of  the  Court  in  East 
India  Stock :  Be  Southwold  By.  Co.'s  Bill,  1  Ch.  D.  697  ;  contra,  Exp. 
G.  N.  By.  Co.,  9  Eq.  274  ;  see  O.  xxn,  17. 
Payment  out.  By  sect.  5,  at  the  end  of  the  session,  or  if  the  petition  or  bill  shall  be 
rejected  or  finally  withdrawn  by  some  proceeding  in  either  House,  or  not 
allowed  to  proceed,  or  if  the  persons  by  whom  the  money  was  paid  or 
security  deposited  fail  to  petition,  or  if  an  Act  be  passed  authorizing  the 
work,  the  Court  may,  on  the  petition  of  such  persons,  or  the  survivors  or 
majority  of  such  persons,  order  payment  or  transfer  of  the  money  or  stock 
or  securities,  and  any  interest,  to  the  party  or  parties  applying,  or  to  any 
other  person  or  persons  whom  they  may  appoint  in  that  behalf  ;  but  no 
such  payment  or  transfer  is  to.  be  ordered  where  the  petition  or  bill  has 
been  rejected,  withdrawn,  or  not  presented,  or  where  the  Act  has  been 
passed,  without  the  certificate  of  the  Chairman  of  Committees  of  the 
House  of  Lords,  or  of  the  Speaker  of  the  House  of  Commons  with  reference 
to  proceedings  in  the  Houses  respectively,  to  such  effect,  which  certificate 
is  to  be  granted  on  the  application  of  the  same  persons,  or  the  survivors, 
or  majority  of  them.  A  certificate  signed  by  the  Deputy  Speaker,  in  the 
unavoidable  absence  of  the  Speaker,  was  held  sufficient :  Exp.  Stockbridge, 
tbc.  Bill,  2  Eq.  364.  The  deposit  will  be  paid  out  if  the  Bill  has  been 
merely  suspended  with  power  to  the  promoters  to  proceed  with  it  next 
session  :  Be  Central  London  Bailway,  1901,  W.  N.  177. 
Procedure.  Under  O.  LV,  2  (6),  applications  under  9  &  10  V.  c.  20,  and  any  other 

Act  relating  to  parliamentary  deposits,  for  investment,  payment  of  dividends, 
and  payment  out  of  Court,  may  be  made  by  summons  in  Chambers. 
Formerly  the  mode  of  application  was  by  petition. 

The  signatures  of  the  applicants,  verified,  where  possible,  by  the  affidavit 
of  a  solr,  are  sufficient  authority  to  enable  the  Court  to  order  payment  of 
the  fund  deposited  to  the  nominees  of  the  depositors,  or  of  the  survivors, 
or  majority  :  see  Be  Warwick,  (Ssc.  By.,  13  Sim.  31. 

The  practice  has  been  to  order  payment  on  the  application  of  the  majority 
of  the  depositors  ;  the  decisions  in  Be  Staines,  cfcc.  By.  Co.,  9  Jur.  479, 
and  Be  Surrey,  &c.  By.  Co.,  V.-C.  K.  B.,  6  May,  1846,  not  having  been' 
followed. 

Where  the  signatures  to  the  petition  were  attested  by  a  solr,  the  affidavit 
verifying  them  was  dispensed  with  :  Exp.  Brompton  Waterworks,  8  W.  R. 
636,  n. 

Where  the  petition  or  summons  is  sealed  with  the  common  seal  of  the 
CO.,  verification  by  affidavit  is  not  required :  Exp.  L.  C.  ds  D.  By.  Co., 
8  W.  R.  636. 

Wliere  the  petition  was  sealed  with  the  co.'s  seal,  a  stamped  power  of 
attorney  was  not  required  to  enable  their  nominee  to  receive  the  deposit ; 
secus  if  a  more  authority  to  receive  it,  and  not  the  original  petition,  was 
sealed  :   Be  Dartmouth,  d-c.  By.  On.,  9  W.  B.  609. 

On  the  question  whether  part  of  the  deposit  can  be  paid  out,  in  cases 
not  within  the  statutnvy  provisions  inserted  in  the  special  Acts  under  the 
Standing  Orders,  H.  C.  158,  sec  Be  Bradford  Tramways  Co.,  2  Ch.  D.  273  ; 
4  Ch.  D.  18,  21,  C.  A.  ;  Be  Aberyslwiih  By.  Co.,  7  Jur.  N.  S.  564 ;  30  L.  J. 
Ch.  674  ;  4  L.  T.  537. 

PARLIAMBNTAEY   DEPOSITS   AND   BONDS   ACT,    1892. 

Previously  to  the  passing  of  the  above-mentioned  Act  it  was  required  by 
the  Standing  Orders  of  the  Houses  of  Parliament  that  in  all  bills  for  the 
construction,  or  extending  the  time  for  construction,  of  railways  or  tram- 
ways, a  clause  should  be  inserted  providing  that,  on  non-compliance  with 
the  provisions  to  be  therein  contained  as  to  completion  of  works,  the 
deposit  was  to  be  applied  towards  compensating  landowners  or  other  persons 
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whose  property  Iiad  been  interfered  with  or  injured  as  therein  mentioned, 
and  (in  the  case  of  tramways)  towards  compensating  road  authorities,  and 
subject  thereto  the  deposit  was  either  to  be  forfeited  to  the  Crown,  or 
applied,  in  the  discretion  of  the  Court,  as  therein  mentioned. 

The  phraseology  of  this  usual  clause  has  been  adopted,  and  the  effect 
of  it  embodied  in  the  enactment  next  stated. 

By  the  Parliamentary  Deposits  and  Bonds  Act,  1892  (55  &  56  V.  o.  27), 
it  is  provided  as  follows  : — 

Sect.  1,  sub-sect.  1. — "Where,  in  pursuance  of  any  general  Act  of 
Parliament,  or  of  any  rules  made  thereunder,  moneys  or  securities  have 
been  deposited  with,  or  are  standing  in  the  name  of,  the  Paymaster- 
General  to  secure  the  completion  by  any  company  of  any  undertaking 
authorized  by  Act  of  Parliament,  or  by  any  certificate  issued  under  the 
authority  of  any  Act  of  Parliament,  and  the  undertaking  has  not  been 
completed  \^-ithin  the  time  limited  in  that  behalf,  the  High  Court  maj-, 
notwithstanding  anything  in  any  such  general  or  special  Act  or  rules, 
order  that  the  moneys  or  securities  (in  this  Act  called  the  deposit  fund), 
or  any  part  thereof,  be  applied  towards  compensating  any  landowners  or 
other  persons  whose  property  has  been  interfered  with  or  otherwise 
rendered  less  valuable  by  the  commencement,  construction,  or  abandon- 
ment of  the  undertaking  or  any  portion  thereof,  or  who  have  been  subjected 
to  injury  or  loss  in  consequence  of  any  compulsory  powers  of  taking  property 
given  in  connection  with  the  undertaking,  and  have  received  no  compensa- 
tion or  inadequate  compensation  for  such  injury  or  loss  ;  and  also,  in  the 
case  of  a  tramway  company,  towards  compensating  the  road  authorities 
for  the  expenses  incurred  by  them  in  taking  up  any  tramway  or  materials 
connected  therewith  placed  by  the  tramway  company  in  or  on  any  road 
vested  in  or  maintainable  by  the  road  authorities  and  in  making  good  all 
damage  caused  to  such  roads  by  the  construction  or  abandonment  of  the 
tramway." 

Sub-sect.  2. — "  Subject  to  payment  of  any  such  compensation,  and  not- 
withstanding any  provision  as  to  forfeiture  to  the  Crown,  the  High  Court 
may,  if  a  receiver  has  been  appointed  or  the  company  is  insolvent  and 
has  been  ordered  to  be  wound  up,  or  the  undertaking  has  been  abandoned, 
order  that  the  deposit  fund  or  any  part  thereof  be  paid  or  transferred  to 
the  receiver  or  to  the  liquidator  of  the  company,  or  be  applied  as  part  of 
the  assets  of  the  company  for  the  benefit  of  the  creditors  thereof." 

Sub-sect.  3. — "  Subject  to  such  application  as  aforesaid,  the  High  Court 
may,  after  such  pubUc  notice  as  to  the  Court  seems  reasonable,  order  that 
the  deposit  fund  or  any  part  thereof  be  paid  or  transferred  to  the  depositors 
or  the  persons  claiming  through  or  under  them." 

Sub-sect.  4. — "  If  any  money  or  securities  deposited  with  or  standing  in 
the  name  of  the  Paymaster-General  for  the  purposes  of  this  section  on  or 
before  the  31st  of  March,  1890,  are  not  claimed  by  or  on  behalf  of  the 
depositors  thereof  within  ten  years  after  the  passing  of  this  Act,  the  Treasury 
may  pay  or  transfer  the  same  to  the  National  Debt  Commissioners  to  be 
applied  by  them  towards  the  reduction  of  the  National  Debt." 

Sub-sect.  5. — "  This  section  shall  apply  to  any  person  or  body  of  persons 
authorized  by  Parliament  or  by  any  such  certificate  as  aforesaid  to  carry 
out  an  undertaking  as  if  he  or  they  were  a  company." 

Under  this  enactment  the  Court  has  no  jurisdiction  to  make  an  order  Jurisdiction 
until  the  time  for  completion  has  expired,  even  though  the  compulsory  of  Court, 
powers  have  expired,  no  capital  has  been  raised,  no  steps  taken  to  acquire 
land,  and  a  resolution  for  abandonment  passed :    Sxp.  Chambers,  [1893] 
1  Ch.  4,7. 

But  when  the  undertaking  has  been  abandoned  the  Court  can  deal  with 
the  deposit  under  sect.  1  without  a  special  Abandonment  Act  being  ob- 
tained :  lie  Torrington  and  Okehampton  Railway  Bill,  [1907]  1  Ch.  186. 

The  Court  has  a  judicial  discretion  as  to  the  direction  of  public  notices  ; 
and  on   an   application   in  respect  of  a  small  abandoned  portion  of  a 
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complete  line  did  not  require  public  notice  to  be  given  to  creditors,  but  only 
to  landowners  :  Be  Hull,  BarnsUy,  and  W.  Riding  By.,  1893,  W.  N.  83  ; 
Torm  5,  sup.  p.  2414. 

The  words  "  commencement,  construction,  or  abandonment  "  contained 
in  the  Act  and  in  the  usual  clause  above  referred  to,  are  to  be  read  disjunc- 
tively, and  the  measure  of  injury  must  be  determined  by  comparing  the 
value  of  the  land  immediately  before,  with  its  value  immediately  after,  the 
abandonment :  Be  Potteries,  Shrewsbury,  and  N.  Wales  By.  Co.,  25  Ch.  D. 
251,  0.  A.  ;  Form  7,  sup.  p.  2415  ;  whether  the  word  "  commencement  " 
must  be  confined  to  commencement  under  the  parliamentary  powers,  or 
will  include  commencement  in  anticipation  of  such  powers,  qucere  ;  S.  C. 
Right  to  com-  There  can  be  no  compensation  in  respect  of  works  begun  by  a  landowner 
pensation.  before  the  company  have  obtained  their  Act,  and  on  the  speculation  that 
they  will  be  adopted  by  the  company  when  the  Act  is  obtained  :   8.  C. 

The  right  to  compensation  may  extend  to  the  mortgagees  of  a  landowner : 
S.O. 

A  landowner,  as  a  general  rule,  can  claim  compensation  only  for  acts  or 
omissions  of  the  co.  under  their  statutory  powers,  and  not  for  breach  of 
any  collateral  obligation  entered  into  by  them,  e.g.,  a  covenant  to  put  up 
fences  :  Be  Buthin,  <Ssc.  By.  Act,  32  Ch.  D.  438,  C.  A.,  or  to  erect  an  embank- 
ment :  Be  Southpart  and  Lytham  Tramroad  Act,  1900,  Exp.  Heslcefh,  [1911] 
1  Ch.  120  ;  unless  {s&mhle)  the  breach  is  necessarily  involved  in  the  abandon- 
ment and  indistinguishable  from  it,  e.g.,  in  the  ease  of  a  covenant  by  the 
CO.  to  build  a  railway  station  :  Be  Buthin,  &c.  By.  Act,  sup. 

The  words,  "  in  consequence  of  any  compulsory  powers,"  mean  in  con- 
sequence of  the  exercise  of  the  compulsory  powers,  and  mere  service  of  a 
notice  to  treat,  even  if  followed  by  a  contract,  is  not  such  an  exercise  so  as 
to  give  priority  to  a  landowner  under  the  clause  :  Be  Uxhridge  and  Bick- 
mansworth  By.  Co.,  43  Ch.  D.  536,  C.  A. 

Expenses  incurred  by  the  landowner  to  his  solr  and  surveyor  in  con- 
sequence of  a  notice  to  treat,  and  whether  followed  or  not  by  an  abortive 
agreement,  do  not  constitute  such  loss  or  damage,  as  is  a  subject  for  com- 
pensation under  the  clause  :  S.  0. 

Where  a  subsequent  abandonment  Act  provided  that  the  company  should 
be  released  from  liabilities  to  or  in  respect  of  the  purchase  of  land,  and 
for  the  making  of  compensation  to  owners,  occupiers,  &o.,  for  all  injury 
or  damage  by  reason  of  the  purchase  of  land,  persons  entitled  under  this 
enactment,  not  being  entitled  to  priority  under  the  clause  in  the  original 
Act,  ranked  pari  passu  with  the  other  creditors  :  8.  C. 
Crown's  right  Where  by  a  subsequent  Act  it  was  provided  that  an  insolvent  oo.  should 
of  forfeiture,  forthwith  proceed  to  wind  up  its  afEairs  and  discharge  all  liabiUties,  and 
thereupon  be  dissolved,  it  was  held  that  the  co.  had  been  "  ordered  to  be 
wound  up  "  within  the  meaning  of  the  usual  clause  above  referred  to  : 
8.  O. ;  and  the  Crown's  right  of.  forfeiture  under  the  clause  was  held  to  be 
excluded  by  a  section  in  a  subsequent  Act,  enacting  that,  subject  to  the 
provisions  of  the  previous  Act  with  respect  to  compensation  to  landowners 
and  other  persons  injured,  the  Court  might  order  the  return  of  the  deposit 
to  the  depositors  :  8.  0. 

Where  the  co.  had  allowed  the  powers  to  lapse,  but  no  winding-up  order 
had  been  made  or  receiver  appointed,  and  the  conditions  of  the  usual  clause 
had  therefore  not  been  fulfilled,  the  creditors  of  the  co.  had  no  claim  on  the 
deposit :  Be  Enniskillen  and  Bundoran  By.  Co.,  25  L.  R.  Ir.  472. 
Creditors.  In  the  exercise  by  the  Court  of  its  discretion  as  to  the  application  of  the 

fund,  promoters  and  parliamentary  agents  claiming  in  respect  of  the 
promotion  of  the  co.,  or  of  costs  of  obtaining  the  Act,  were  regarded  as  not 
being  "  meritorious  creditors,"  and  were  not,  in  the  first  instance,  admitted 
to  share  in  the  fund  :  Be  Birmingham  and  Lichfield  Junction  By.  Co.,  28 
Ch.  D.  652  ;  but  since  the  Parliamentary  Deposits  and  Bonds  Act,  1892, 
the  distinction  between  meritorious  and  non-meritorious  creditors  has 
disappeared  and  the  inquiry  should  go  as  to  all  creditcrs  :  Be  Hull,  Bamsley, 
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aiid  W.  Siding  Jn.  By.  Co.,  1893,  W.  N.  83 ;  Re  Bradford  and  District 
Tram.  Co.,  [1893]  3  Cli.  463  ;  I'orm  11,  sup.  p.  2417  ;  Be  Manchester, 
Middleton  and  District  Tramways  Co.,  [1893]  2  Oh.  638 ;  and  persons  who 
lent  the  money  to  promoters  of  the  undertaking  to  enable  them  to  make 
the  deposit  are  "  creditors  "  entitled  under  sect.  1,  sub-sect.  2,  to  share 
pari  passu  -with  other  creditors  ot  the  undertaking  ;  the  word  "  creditors  " 
not  being  limited  to  the  creditors  of  the  particular  undertaking  wMch  has 
been  abandoned,  but  including  creditors  of  the  co.  generally  :  Be  Bradford 
and  District  Trams  and  Tramways,  [1893]  3  Oh.  463. 

Where  the  co.  never  had  any  existence  beyond  statutory  incorporation, 
neither  the  solr,  parliamentary  agent,  nor  other  claimants  were,  under  the 
circumstances,  allowed  to  rank  as  creditors  :  Be  Manchester,  Middleton  and 
District  Tram.  Co.,  sup. 

For  forms  of  advertisements  for  landowners  and  creditors,  see  D.  C.  F.  Advertisc- 
1108,  1109.  ment. 

As  to  the  right  of  a  rival  claimant  to  discovery  against  other  claimants  Rival 
and  to  extend  the  inquiry,  see  Re  Peckham  and  East  Dultdch  Tramways  claimants. 
Co.,  1911,  W.  N.  IS. 

A  special  clause  was  sometimes  inserted  in  the  particular  Act,  that,  not-  Bond  to 
withstanding  9  V.  c.  20,  the  stock  or  sum  deposited,  and  the  interest  thereof,  complete  the 
should  not  be  paid  or  transferred  out,  except  on  the  execution  and  deposit  ^""^k. 
by  the  co.  of  a  bond  mth  sureties  to  complete  the  work,  to  the  satisfaction 
of  the  Solr  to  the  Treasury,  unless  the  co.  should  complete  the  work  within 
the  time  limited,  or  prove  to  the  Board  of  Trade  that  they  had  paid  up  half 
of  the  capital,  and  expended  an  equal  sum  for  the  purposes  of  the  Act : 
and  that  in  default  the  deposit  should  be  forfeited  and  carried  to  the  Con- 
sohdated  Fund ;  but  that,  if  such  conditions  should  be  complied  with, 
payment  out  might  be  ordered  without  any  certificate  of  the  Act  having 
passed,  and  the  certificates  of  the  Solr  to  the  Treasury  or  Board  of  Trade 
were  respectively  to  be  evidence  of  the  execution  of  the  bond,  or  that  the 
necessary  facts  had  been  proved  to  the  Board :  see  the  Charing  Cross 
Railway  Act,  1859  (22  &  23  V.  c.  bcxxi.),  s.  95  ;  and  the  Ramsay  Railway 
Act  (24  &  25  V.  c.  cxiv.) ;  and,  for  the  orders,  see  Re  Charing  Cross  Ry., 
Form  4,  sup.  p.  2414. 

By  the  Parliamentary  Deposits  and  Bonds  Act,  1892,  s.  2,  "  where  in 
pursuance  of  any  general  or  special  Act  of  Parliament  any  bond  has  been 
given  to  secure  the  completion  of  any  undertaking  authorized  by  Parlia- 
ment, or  by  any  certificate  issued  under  the  authority  of  an  Act  of  Parha- 
ment,  and  the  undertaking  has  not  been  completed  within  the  time  limited 
in  that  behaK,  the  money  thereby  secured  shall  be  applicable  to  the  same 
purposes  as  the  deposit  fund  hereinbefore  mentioned,  and  the  Treasury 
may,  if  they  think  fit,  cancel  the  bond  on  proof  to  their  satisfaction  that 
the  money  thereby  secured  has  been  applied  or  is  not  required  for  those 
purposes." 

By  the  Railways  Regulation  Act,  1851  (14  &  15  V.  c.  64),  s.  3,  where,  by 
any  Act  relating  to  a  railway,  the  Board  of  Trade  is  empowered  or  required 
to  make  or  issue  any  certificate,  &c.,  the  signature  of  one  of  the  joint  secre- 
taries of  the  Board,  or  of  some  assistant  secretary,  or  other  officer  appointed 
by  them,  to  any  written  or  printed  document  purporting  to  be  so  signed,  is 
to  be  received  in  evidence,  without  proof  of  the  authority  or  signature  of 
such  secretary  or  other  officer. 

By  the  Treasury  Solr  Act,  1876  (39  &  40  V.  c.  18),  s.  1,  the  Soh  to  the 
Treasury  is  constituted  a  corporation  sole,  under  the  title  of  the  Solr  for 
the  affairs  of  H.  M.  Treasury,  with  an  official  seal ;  and  any  document 
purporting  to  be  sealed  with  such  seal  is  receivable  in  evidence. 

ABANDONMENT   OF  KAILWAYS. 

A  provision  analogous  to  the  enactments  above  referred  to  was  contained 
in  sect.  5  of  the  Abandonment  of  Railways  Act,  1869(32  &  33  V.  c.  114), 
to  the  effect  that  if  the  warrant  for  abandonment  was  made  on  condition 
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that  the  deposit  money,  bond,  &c.,  forming  the  security  for  completion, 
should  be  applicable  as  part  of  the  assets  of  the  co.,  the  Court  might  direct 
that  the  same  should  not  be  applied  for  the  payment  of  any  debt  "  which, 
regard  being  had  to  what  is  fair  and  reasonable  as  between  all  the  parties 
interested  under  all  the  circumstances  of  the  case,  appears  to  the  Court 
to  have  been  incurred  on  account  of  the  promotion  of  the  co." 

Claims  in  respect  of  expenses  incurred  by  parliamentary  agents  and  solrs 
in  getting  the  bill  for  a  projected  railway  passed,  and  in  respect  of  moneys 
advanced  by  the  intending  contractor  for  the  same  purpose,  were  held  to 
be  debts  incurred  on  account  of  the  promotion  of  the  co.  within  this  section  : 
Re  Brampton  and  Longtonm  By.  Co.,  10  Eq.  613  ;  Re  Barry  Ry.  Co.,  4  Ch. 
T).  315,  C.  A. ;  and  see  Re  Kensington  Station  Act,  20  Eq.  197  ;  Re 
Birmingham  and  Lichfield  Junction  Ry.  Co.,  28  Ch.  D.  652 ;  Buckley.  384. 


Deposit. 


Board  of 
Trade  Bules. 


Investment. 

Return  of 
deposit. 


Deposit 
not  general 

assets. 


THE  TRAMWAYS  ACT,  1870  (33  &  34  V.   c.  78). 

By  sect.  12,  before  a  provisional  order  of  the  Board  of  Trade  under  the 
Act,  authorizing  the  construction  of  a  tramway,  is  delivered  to  the  pro- 
moters of  a  CO.,  they  are  to  pay,  in  manner  prescribed  by  any  rules  made  in 
pursuance  of  the  Act,  a  deposit  of  not  less  than  £4  p.  c.  on  the  estimated 
expense  of  construction. 

By  sect.  64  (2),  the  Board  of  Trade  may  make  rules  respecting  "  the 
payment  of  money  or  lodgment  of  securities  by  way  of  deposits,  the  re- 
payment and  forfeiture  of  the  same,  the  investment  of  the  same,  the  amount 
and  payment  of  interest  or  dividends  from  time  to  time  accruing  due  on 
such  deposit ;  "  and  such  rules  are  to  be  of  the  same  force  as  if  enacted  in 
the  Act,  and  to  be  judicially  noticed. 

By  the  Board  of  Trade  Rules,  before  delivery  of  a  provisional  order,  the 
promoters,  unless  they  are  a  local  authority,  are  to  pay  into  Court  a  deposit 
of  not  less  than  £5  p.  c.  on  the  estimated  expense  of  construction,  to  the 
credit  of  the  particular  tramway  ;  the  deposit  may  consist  of  an  equivalent 
sum  of  bank  anns.  or  of  any  stocks,  funds,  or  securities  on  which  cash  under 
the  control  of  the  Court  is  for  the  time  being  permitted  to  be  invested : 
and  the  warrant  of  the  Board  of  Trade  is  a  sufficient  authority  to  the  pro- 
moters to  make  such  payment  in,  transfer,  or  deposit :  r.  20. 

Money  paid  into  Court  may  be  invested  on  the  application  of  the  persons 
named  in  the  warrant,  or  of  the  majority  or  survivors  of  them,  in  such 
securities  as  they  desire,  and  the  Court  thinks  fit :  r.  20 ;  and  on  the 
apphcation  of  such  persons,  or  the  majority  or  survivors  of  them,  their 
exors,  admors,  or  assigns  (by  r.  20  termed  "  the  depositors  "),  the  Court  is 
to  order  the  return  of  the  deposit  on  completion  and  opening  for  traffic 
within  the  time  prescribed  by  the  provisional  order,  or  the  time  prolonged 
by  direction  of  the  Board  of  Trade,  or,  if  no  time  is  prescribed,  or  the  time 
has  not  been  prolonged,  then  within  two  years  from  the  passing  of  the  Act 
confirming  the  order ;  and  so,  on  a  certificate  of  the  Board  of  Trade, 
specifying  the  length  of  any  portion  of  the  tramway  which  has  been  opened, 
of  a  proportionate  part  of  the  deposit  fund  :  r.  23. 

By  r.  22,  provisions  are  made  with  reference  to  the  application  of  the 
deposit  similar  to  those  contained  in  the  Parhamentary  Deposits  and  Bonds 
Act,  1892  {v.  sup.  p.  2420),  and  previously  thereto  in  the  usual  clause 
{v.  sup.  p.  2420)  required  to  be  inserted  in  railway  and  other  Acts  under  the 
standing  orders  of  Parliament. 

Under  this  rule  and  the  corresponding  provision  in  the  Parhamentary 
Deposits  and  Bonds  Act,  1892,  it  has  been  held  that  in  the  case  of  a  tram- 
way CO.  the  parhamentary  deposit  is  not  part  of  the  general  assets  of  the 
CO.,  but  is  made  assets  only  for  the  special  purpose  of  pajring  the  co.'s 
creditors,  and  that  therefore  the  Court  has  no  jurisdiction  to  order  the 
Hquidator's  general  costs  of  the  hquidation  to  be  paid  out  of  the  deposit, 
nor  can  he  be  allowed  any  costs  beyond  those  of  proceedings  taken  by  him 
in  reference  to  the  apphcation  of  the  deposit :  Re  Colchester  Tramways  Co., 
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[1893]  1  Ch.  309  ;    Turpin  v.  SamersetsUre  Tram.  Co.,  1900,  W.  N.  94, 
Form  14,  sup.  p.  2419. 

For  oases  under  the  corresponding  (and  similar')  rule  of  1876  (r.  26),  see 
Be  Tynemouth  Tramways  Co.,  33  L.  T.  8  ;  lie  L.  ami  County  Tramways  Co., 
1875,  W.  N.  49. 

The  intention  of  r.  22  was  held  to  bo — First,  that  the  promoters  were 
not,  by  any  subterfuge  or  devioe,  to  get  the  deposit  money  back  again, 
either  direotly  or  indireotly,  if  the  work  were  not  done ;  secondly,  that 
the  creditors  only  were  to  be  considered,  and  not  the  shareholders ;  and 
thirdly,  that  the  only  creditors  to  be  considered  were  meritorious  creditors, 
that  is,  persons  who  were  not  responsible  for  what  had  happened  in  any  way ; 
and  therefore  the  deposit  would  not  be  paid  to  the  official  liquidator,  when 
the  only  creditors  were  the  promoters  or  their  assigns :  Be  Lowestoft,  cfcc. 
Tramway  Co.,  6  Ch.  D.  484 ;  Be  Birmingham  and  Lichfield  Junction  By. 
Co.,  28  Ch.  D.  652  ;  and  see  Buckley,  384. 

So,  too,  on  the  construction  of  a  special  Act  similarly  worded,  it  was  held 
that  no  part  of  the  deposit  could  be  applied  as  assets  of  the  co.  until  it  was 
ascertained  that  there  were  debts  which  could  not  be  paid  by  means  of 
calls  :  Be  Bradford  Tramways  Co.,  4  Ch.  D.  21,  C.  A. ;  2  Ch.  D.  373. 

The  depositors  are  to  be  entitled  to  the  interest  or  dividends  on  the  deposit  InicreEt  on 
fund  while  in  Court,  and  the  Court  may  make  orders  accordingly  :   r.  24.     deposit. 

If  either  House  refuse  to  confirm  any  provisional  order,  or  authorize  Return  of 
only  a  portion  of  the  line,  or  the  order  be  withdrawn  before  confirmation,  deposit, 
the  Court  is,  upon  production  of  a  certificate  of  the  Board  of  Trade,  to  order 
the  deposit  fund,  or  a  proportional  part,  to  be  paid  to  the  depositors,  or 
as  they  shall  direct :  c.  24. 

AppUcations  to  the  Court  under  the  rules  are  to  be  made  in  a  summary  Procedure, 
manner  by  summons  at  Chambers  :  r.  24. 

The  costs  of  solrs  employed  in  obtaining  provisional  orders  under  the  Act 
will  be  taxed  on  the  Chancery,  not  the  Parliamentary,  scale :  Be  Morley, 
20  Eq.  17  ;  23  W.  R.  532. 

By  S.  C.  F.  R.  r.  77,  money  lodged  under  any  rule  or  provisional  order 
made  by  the  Board  of  Trade  is  not  to  be  placed  on  deposit. 

Although  notice  published  in  the  London  Oazette  pursuant  to  sect.  18  of  Evidence, 
the  Tramways  Act,  1870,  is  conclusive  evidence  for  the  purposes  of  that 
section  of  non-commencement  of  the  works,  yet  other  evidence  of  non- 
commencement  is  not  excluded :  Att.-Oen.  v.  Bournemouth  Corporation, 
[1902]  2  Ch.  714  (disapproving  Be  Dudley  and  Kingswinford  Tramways 
Co.,  1893,  W.  N.  162  ;  63  L.  J.  Ch.  108). 

As  to  what  amounts  to  a  substantial  commencement  of  "  works  ''  under 
sect.  18,  see  S.  C. 

For  forms  under  the  Act,  see  D.  C.  F.  1188  et  seq. 

THE  LIGHT  EAILWAYS  ACT,    1896. 

By  the  Light  Railways  Act,  1896(59  &60V.  c.  48),  s.  11  (k),  in  the 
case  of  a  new  co.,  the  Board  of  Trade  may  require  the  co.  to  make  a 
deposit  and  provide  for  the  time  of  making  and  the  application  of  the 
deposit;  and  sect.  13  provides  for  the  mode  of  settling  purchase-money  and 
compensation  for  taking  of  land. 

THE   ASSUEANOB   COMPANIES   ACT,    1909. 

By  the  Assurance  Cos.  Act,  1909,  which  repeals  the  Life  Assurance 
Cos.  Acts,  1870,  1871  and  1872,  provision  is  made  for  deposit  by  every 
assurance  co.  of  £20,000,  and  for  rules  to  be  made  by  the  Board  of  Trade  as 
to  payment  of  dividends  thereon,  the  withdrawal  and  transfer  of  deposits  ; 
rules  and  regulations  were  made  on  the  6th  June,  1910,  and  applications 
under  r.  4,  (a)  for  investment,  (b)  for  payment  of  interest,  and  (c)  for 
transfer  or  payment  as  provided  by  the  rules,  are  now  made  by  petition. 
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Companies  (Consolidation)  Act,  1908  (8  Edw.  VII.  c.  69), 
ss.  46—56,  and  R.  S.  C.  dated  3  May,  1909,  thereunder! 

Section  I. — Eeduction  op  Capital. 

1.  Order  confirming  Reduction  of  Capital  where  Notice  to  Creditors 
given  and  Master's  Certificate  settling  List  of  Creditors  made — 
rr.  6,  16,  19,  and  23. 

Read  the  said  petition,  an  order  dated  the  —  day  of  — ,  189 — 
(order  under  r.  6),  the  Master's  certificate  dated  the  —  day  of  — , 
189 —  (certificate  under  r.  16),  the  London  Gazette  of  the  —  day  of  — , 
189 —  (other  newspapers),  each  containing  an  advertisement  of  a 
notice  (notice  under  r.  19),  that  the  said  petition  was  appointed  to 
be  heard  this  day  (enter  other  evidence).  This  Court  doth,  in  con- 
formity with  the  provisions  of  the  Companies  (Consolidation)  Act, 
1908,  confirm  the  reduction  of  the  capital  resolved  on  or  effected  by 
the  special  resolution  passed  at  an  extraordinary  general  meeting 
of  the  A.  Co.  held  on  the  —  day  of  — ,  19 — ,  and  confirmed  at  an 
extraordinary  general  meeting  of  the  said  co.  held  on  the  —  day 
of  — ,  19 — ,  which  resolution  was  in  the  words  and  figures  following, 
that  is  to  say :  "  That  the  capital "  (verbatim  recital)  ;  And  it  is 
ordered  either  that  the  words  "  and  Reduced  "  form  part  of  the 
name  of  the  said  A.  Co.  for  (one  month)  from  the  date  of  this  order, 
or,  that  the  addition  of  the  words  "  and  Reduced  "  to  the  title  of 
the  said  A.  Co.  be  altogether  dispensed  with,  or,  that  the  words  "  and 
Reduced  "  are  not  from  henceforth  to  be  deemed  part  of  the  name  of 
the  said  A.  Co.  [And  see  Form  2,  infra],  And  this  Court  doth  approve 
of  the  minute  set  forth  in  the  schedule  hereto  ;  And  it  is  ordered 
that  this  order  be  produced  to  the  Registrar  of  Companies  ;  And 
it  is  ordered  that  a  copy  of  this  order  be  delivered  to  him  together 
with  the  said  minute  ;  And  it  is  ordered  that  notice  of  the  registra- 
tion of  this  order  and  of  the  said  minute  be  published  as  follows,  that 
is  to  say :  once  in  the  London  Gazette,  once  in  the  —  newspaper, 
and  once  in  the  —  newspaper,  within  ten  days  after  such  regis- 
tration. 
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The  Schedule. 

{For  forms  of  minute,  see  Palmer's  Company  Precedents,  Part  I., 
Chap.  XVII.,  10th  Ed.) 

For  forms  of  petition,  see  D.  C.  F.  1156  et  seq. 

2.  Order  Limiting  use  of  Words  "  And  Reduced." 

Order  that  the  addition  of  the  words  "  and  reduced  "  on  all 
documents  and  articles  of  stationery  belonging  to  the  company  be 
continued  for  one  month  from  the  date  of  this  order. 

3.  Preliminary  Order  dispensing  with  List  of  Creditors,  setting 

Petition  down  for  Hearing,  and  directing  Advertisements  of 
Presentation  of  Petition. 

Read  the  said  petition  and  an  affidavit  of  &c.,  filed  &c.,  and  the 
Judge  being  of  opinion  that  the  proposed  reduction  of  the  capital 
of  the  said  co.  in  the  said  petition  mentioned  does  not  involve  either 
the  diminution  of  any  liability  in  respect  of  unpaid  capital,  or  the 
payment  to  any  shareholder  of  any  paid-up  capital  of  the  said  co. ; 
Doth  order  that  the  list  of  creditors  of  the  said  co.  and  the  of&ce 
copy  affidavit  verifying  such  list  mentioned  or -referred  to  in  (r.  8  of 
the  R.  S.  C.  dated  3  March,  1909),  be  dispensed  with ;  And  it  is 
ordered  that  the  said  petition  be  set  down  for  hearing  before  Mr. 
Justice  B.  on  Saturday  the  — •  day  of  — ,  1901,  when  any  creditor 
or  shareholder  who  desires  to  object  may  attend  and  be  heard  ; 
And  it  is  ordered  that  notice  of  the  presentation  of  the  said  petition 
and  of  the  day  fixed  for  the  hearing  thereof  be  inserted  in  the  London 
Gazette  of  the  —  day  of  — ,  1901,  and  in  the  following  newspapers, 
that  is  to  say  :  The  —  newspaper  of  the  —  day  of  — ,  1901,  the  — 
newspaper  of  the  —  day  of  — ,  1901,  and  the  —  day  of  — ,  1901, 
and  the  —  newspaper  of  the  —  day  of  — ,  1901,  and  the  —  day  of  — , 
1901. — Adapted  from  Re  Jointless  Rim,  Limited  and  Reduced,  Byrne, 
J.,  at  Chambers,  20  May,  1901,  A.  1766. 

4.  Order  confirming  Reduction  of  Capital  by  Special  Resolution 

after  Preliminary  Order,  Form  3,  Sects.  46 — 56. 

Read  the  said  petition  {if  so,  an  order  dated  &c.  dispensing  with 
settlement  of  a  list  of  creditors),  the  London  Gazette  of  the  —  day  of  — , 
189 —  {other  newspapers),  each  containing  an  advertisement  of  a 
notice  {notice  under  r.  19)  of  the  presentation  of  the  said  petition, 
and  that  the  said  petition  was  appointed  to  be  heard  this  day  {enter 
other  evidence),  This  Court  doth,  in  conformity  with  the  provisions 
of  the  Companies  (Consolidation)  Act,  1908,  hereby  confirm  the 
cancellation  and  reduction  of  the  capital  &c.  {follow  Form  1  to  end). 
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The  Schedule. 
Minute  approved,  hy  the  Court. 
The  capital  of  the  J.  S.,  Limited,  is  £20,000  divided  into  200,000 
shares  of  2s.  each  instead  of  the  original  capital  of  £200,000  divided 
into  200,000  shares  of  £1  each.  At  the  time  of  the  registration  of 
this  minute  the  whole  of  the  said  200,000  shares  have  been  issued  and 
are  to  be  deemed  to  be  fully  paid. — Re  Jointless  Rim,  Limiied  and 
Reduced,  Byrne,  J.,  8  June,  1901,  A.  2130. 

For  other  forms  of  minutes,  see  Palmer's  Company  Precedents,  Part  I., 
Chap.  XVII. 

The  minute  set  forth  in  the  schedule  should  be  entitled, "  Minute  approved 
by  the  Court,"  and  should  state  briefly  the  amount  of  the  co.'s  capital  as 
altered  by  the  order,  the  number  of  shares  into  which  such  capital  is  to  be 
divided,  the  amount  of  each  share,  and  the  amount  which  it  is  proposed 
shall  be  deemed  to  be  paid  up  on  each  share,  thus  :  "  The  capital  of  the  eo. 
is  f — ,  divided  into  —  shares  of  £ —  each,  on  each  of  which  the  full  amount 
of  £—  has  been  paid  up,"  adding,  if  necessary,  "  with  the  exception  of  the 
after-mentioned  shares,  that  is  to  say,  the  —  shares  respectively  numbered 
&c.,  on  each  of  which  the  sum  of  £ —  has  been  paid  up,"  or  as  the  case 
may  be. 

In  recent  cases  the  Court  has  required  that  the  minute  should  further 
show  the  amount  of  tlie  capital  as  it  stood  previously  to  the  reduction,  by 
words  such  as  these,  "  in  lieu  of  "  or  "  instead  of  "  or  "  reduced  from  the 
original  capital  of  £ — divided  into  —  shares  of  £ —  each"  :  see  Form  4, 
sup.,  and  Re  Barrow  Hcematite  Steel  Co.,  39  Ch.  D.  582  (Kay,  J.) ;  Be  West 
Cumberlavd  Steel  Go.,  1888,  W.  N.  54 ;  Be  Britannia  Mills,  1888,  W.  N. 
103;  Be  Agricultural  Hotel  Co.,  [1901]  1  Ch.  396  (Kekewich,  J.);  Be 
Chelmsford  Land  Co.,  Id.,  1904,  W.  N.  106  ;  but  see  Be  Solway  Steamship 
Co.,  61  L.  T.  659  (Chitty,  J.),  to  the  effect  that  the  original  capital  need 
not  be  stated  unless  under  special  circumstances. 

5.  Order  sanctioning  Scheme  of  Arrangement  and  confirming 
Reduction  of  Capital  where  Fund  was  paid  into  a  Suspense 
Account  to  meet  Claims  of  Creditors. 

Read  petition,  order  dated  &c.  (directing  co.  to  convene  meetings 
to  consider  scheme  of  arrangement)  the  London  Gazette  and  the  Times 
newspapers,  both  dated  &c.,  and  each  containing  an  advertisement 
of  the  notice  convening  the  said  meeting  directed  to  be  held  by  the 
said  order  dated  &c.,  the  London  Gazette  and  the  Times  newspapers 
both  dated  &c.,  and  each  containing  a  notice  that  the  said  petition 
was  appointed  to  be  heard  on  the  — ■  day  of  — ,  the  Master's  certificate 
[or  certificate  of  theEegistrar  of  Companies(WindingUp)]  of  the  result 
of  the  inquiry  directed  to  be  made  by  the  said  order ;  And  it  appear- 
ing by  the  Bank  of  England  receipt  dated  &c.,  that  the  co.  have 
lodged  in  the  Bank  of  England  to  the  credit  of  the  Supreme  Court 
Suspense  Account  pursuant  to  r.  31  of  the  S.  C.  F.  R.,  1905,  the 
sum  of  £ —  to  answer  the  claims  referred  to  in  the  Master's  [or 
Registrar's)  said  certiiicate  and  any  costs  which  may  be  awarded  in 
respect  thereof;  This  Court  doth  hereby  sanction  the  scheme  of 
arrangement  as  set  forth  in  the  first  schedule  hereto.  And  doth  declare 
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the  same  to  be  binding  on  tlie  liolders  of  preferred  and  ordinary 
shares  respectively  of  the  co.  and  also  on  the  co.  ;  And  this  Court 
doth  in  conformity  with  the  provisions  of  the  Companies  (Consoli- 
dation) Act,  1908,  confirm  the  reduction  [Follow  Form  1  to  end]. — 
Liberty  to  the  co.  to  apply  for  payment  out  to  it  of  the  funds  in 
Court  on  production  of  evidence  that  the  alleged  claims  of  the 
directors  hereinbefore  referred  to  have  been  secured  and  generally 
with  reference  to  the  said  moneys. 

The  First  Schedule. 

(Containing  scheme  of  arrangement  as  sanctioned.) 

The  Second  Schedule. 

{Containing  Minute  approved  by  the  Court.) 

— See  Re  The  Colorado  Mortgage  and  Investment  Co.,  Ltd.  and  Reduced, 
Neville,  J.,  14  Nov.  1910  (Companies  Winding  Up). 

As  to  transferring  money  lodged  to  a  suspense  account,  see  S.  C.  F.  R. 
1905,  R.  31. 

6.  Inquiries  as  to  Creditors — Notice  of  Presentation  of  Petition — 
Rule  6  (3)  ofR.  S.  C,  3  March,  1909. 

Order  that  the  following  &c. :  1.  An  inquiry  what  were  the 
debts,  claims,  and  liabilities  of  or  afiecting  the  said  co.  on  the  —  day 
of  — ;  And  it  is  ordered  that  notices  of  the  presentation  of  the 
said  petition  be  inserted  in  the  London  Gazette  of  &c.,  and  in  the 
Times  of  &c.  {other  newspapers) ;  And  it  is  ordered  that  a  list  of 
the  persons  who  were  creditors  of  the  said  co.  on  the  said  —  day  of  — , 
and  an  office  copy  of  the  affidavit  verifying  the  same,  be  left  at  the 
Chambers  of  the  Judge  [or  in  the  case  of  a  petition  to  the  Judge  in 
Companies  Winding  Up,  with  the  Registrar]  on  or  before  &c. 

7.  Order  to  pay  Funds  into  Court  to  secure  objecting  Creditors — 
Sect.  49  (3),  and  R.  S.  C.  3  March,  1909. 

Order  that  the  Petrs,  the  A.  Co.  Limited  and  Reduced,  do 
on  or  before  &c.,  lodge  in  Court,  as  directed  in  the  schedule 
hereto,  the  sum  of  £ — ;  And  tlie  Petrs  and  creditors  named  in  the 
second  schedule  to  the  affidavit  of  &c.  ai e  to  be  at  libcily  to  apply 
to  the  Judge  concerning  the  application  of  the  said  cash,  when  so 
lodged,  as  they  may  be  advised  ;  And,  subject  to  such  lodgment  in 
Court,  This  Court  doth,  in  conformity  with  the  provisions  of  the 
Companies  (Consolidation)  Act,  1908,  confirm  the  reduction  of  the 
capital  resolved  on  or  effected  by  the  special  resolution  &c.  {follow 
Form  1  down  to  words  "  minute  set  forth  in  the  order  schedule  here- 
to ")  ;  And  it  is  ordered  that  this  order,  together  with  the  certificate 
of  lodgment,  be  produced  to  the  Registrar  of  Companies ; — Directions 
for  delivery  of  copy  order  and  minute,  and  for  publication  of  notice 
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of  registration  [Form  1,  sup.]. — And  it  is  ordered  that  the  words 
"  and  Reduced  "  form  part  of  the  name  of  the  said  A.  Co.  for  {three 
months)  from  the  date  of  this  order ;— Liberty  to  the  Petrs  and 
creditors  to  apply.  [Add  order  schedule  {containing  minute  approved 
by  the  Court,  Form  4,  sup.),  and  lodgment  schedule  with  directions  for 
lodgment  of  cash  by  Petrs.]— Adapted  from  Re  Sharp,  Stewart  <Ss  Co., 
V.-C.  W.,  19  Dec.  1867,  B.  2902  ;  5  Eq.  159  ;  and  Re  Robert  Campbell 
&  Sons,  Ld.,  Chitty,  J.,  15  Feb.  1890,  B.  285. 


Purchase  by 
CO.  of  its  own 
shares. 


NOTES. 
KEDUCTION    OF   CAPITAL — COMPANIES    (CONSOLIDATION)   ACT     1908     SECTS 

46—56. 

The  Companies  (Consohdation)  Act,  1908,  re-enacts  the  provision  of  the 
Acts  of  1867  and  1877  for  the  reduction  of  capital,  but  sect.  46  of  the  Act 
of  1908  is  more  comprehensive  than  sect.  3  of  the  Act  of  1877 :  see  Louisiana 
and  Southern  States,  &c.  Co.,  [1909]  2  Ch.  552. 

By  the  Companies  Act,  1867  (30  &  31  V.  c.  131),  s.  9,  any  co.  Mmited  by 
shares  might  by  special  resolution  so  far  modify  the  conditions  contained  in 
its  memorandum  of  association,  if  authorized  so  to  do  by  its  regulations  as 
originally  framed,  or  as  altered  by  special  resolution,  as  to  reduce  its  capital ; 
but  no  such  resolution  should  come  into  operation  until  an  order  of  the  Court 
is  registered  by  the  Registrar  of  Joint  Stock  Companies. 

The  word  "  regulations  "  in  this  section  means  the  articles  and  not  the 
memorandum  of  association  :   Re  Dexine,  dbc,  1903,  W.  N.  82. 

Independently  of  the  Act  of  1867,  a  registered  co.  had  no  power,  even  on 
unambiguous  words  in  the  memorandum  of  association,  to  reduce  its  shares 
or  capital :  Be  Financial  Corp.,  2  Ch.  714 ;  Droitwich  Co.  v.  Curzon,  L.  R. 
3  Ex.  35  ;  and  see  Buckley,  12. 

To  enable  the  co.  to  do  so,  the  provisions  of  the  Acts  must  be  strictly 
complied  with  :  Hope  v.  International  Soc,  4  Ch.  D.  327,  C.  A. ;  and  the 
object  cannot  be  indirectly  obtained  by  a  sale  of  property  belonging  to  the 
CO.,  and  division  of  the  proceeds  among  the  shareholders  :  Holmes  v. 
Newcastle  Abattoir  Co.,  1  Ch.  D.  682. 

A  purchase  of  its  own  shares  by  a  co.,  being  equivalent  to  a  reduction  of 
capital,  is  ultra  vires  unless  carried  out  as  such  under  the  Cos.  Acts  :  Trevor 
V.  Whitworlh,  12  App.  Ca.  409  ;  Re  York  Glass  Co.,  Exp.  Robinson,  60  L.  T. 
744 ;  37  W.  R.  471  ;  1889,  W.  N.  79;  British  and  American  Trustee  and 
Finance  Corp.  v.  Couper,  [1894]  A.  C.  399,  H.  L.  (disapproving  Re  Denver 
Hotel  Co.,  [1893]  1  Ch.  495,  C.  A.) ;  and  a  surrender  of  shares  in  return  for 
money  paid  by  the  co.  is  in  effect  a  purchase  by  the  co. :  British  and 
American,  Sc.  Co.  v.  Couper,  sup. ;  and  see  BeUerby  v.  Rowland  and 
Marwood's  Steamship  Co.,  [1901]  2  Ch.  265.  But  where  the  reduction 
scheme  in  its  entirety  really  involves  an  increase  of  capital  and  an  issue 
of  part  thereof  at  a  discount  without  any  consideration  to  the  co.,  it  is 
wholly  illegal :  Re  Development  Co.  of  S.  Africa,  [1902]  1  Ch.  547  ;  but  see 
Re  Anglo  French  Exploration  Co.,  [1902]  2  Ch.  845.  But  there  is  nothing 
to  prevent  an  unlimited  co.  from  providing  by  its  memorandum  of  associa- 
tion and  articles  for  a  return  of  capital  to  the  members,  or  for  a  withdrawal 
of  members  :   Be  Borough  Commercial  and  Building  Soc,  [1893]  2  Ch.  242. 

And  before  passing  a  special  resolution  authorizing  directors  to  buy  their 
co.'s  shares  on  its  behalf,  a  previous  special  resolution  must  be  passed  for 
alteration  of  the  memorandum  and  articles  of  association  so  as  to  make 
them  authorize  a  reduction  of  capital :  Re  West  India,  &c.  Co.,  9  Ch.  11,  n., 
23,  24  ;  Re  Patent  Invert  Sugar  Co.,  31  Ch.  D.  166,  C.  A.  And  there  must  te 
an  interval  of  fourteen  clear  days  between  the  meetings  passing  and  con- 
firming the  special  resojutipp  :  Re  Railway  Sleepers  Co.,  29  Ch.  D.  204. 
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A  surrender  by  a  oo.  of  part  of  a  particular  investment  with  a  view  to  Surrender  of 
improving  the  remainder  is  not  a  reduction  of  capital  requiring  the  sanction  particular 
of  the  Court  under  the  Cos.  Acts  :    Tlwmson  v.  Trustees,  Executors  and  investment. 
Securities  Ins.  Corp.,  [1895]  2  Ch.  454. 

There  is  nothing  in  the  Cos.  Acts  requiring  that  a  reduction  of  capital  Reduction 
should  equally  affect  all  holders  of  shares  or  of  shares  of  the  same  class  :  affecting 
British  and  American,  dec.  Co.  v.  Couper,  sup. ;  Re  Barrow  Hcematite  Steel  particular 
Co.,  39  Ch.  D.  582  ;  and  a  reduction  may  be  sanctioned  although  it  involves  "If^^^f  , . 
the  cancellation  of  certain  shares  in  consideration  of  the  transfer  of  property  °    "^'' 

of  the  CO.  to  the  shareholders  :  British  and  American,  dhc.  Co.  v.  Couper, 
sup. ;  or  the  cancellation  of  the  whole  of  a  particular  class  of  shares  :  Be 
Floating  Dock  Co.  of  St.  Thomas,  [1895]  1  Ch.  691  ;  and  see  Re  Oatling  Gun 
Co.,  43  Ch.  D.  628  ;  Re  Agricultural  Hotel  Co.,  [1891]  1  Ch.  396,  not  following 
Re  Quebrada,  &c.  Co.,  40  Ch.  D.  363. 

But  no  such  scheme  ought  to  be  confirmed  unless  the  Court  is  satisfied 
that  it  will  not  work  unjustly  or  inequitably  :  British  and  American,  <S:c. 
Co.  V.  Couper,  sup.  ;  Re  Barrow  Hcematite  Steel  Co.  (No.  2),  [1900]  2  Ch. 
846  ;  [1901]  2  Ch.  746  ;  and  where  there  are  different  classes  of  shares  the 
loss  ought  to  fall  on  those  who  according  to  the  constitution  of  the  co. 
would  have  to  bear  it  if  there  was  a  winding-up  :  Be  Floating  Dock  Co.  of 
St.  Thomas,  sup. ;  Be  London  and  New  York  Investment  Corp.,  [1895] 
2  Ch.  860. 

And  the  Court  will  not,  without  proof  of  necessity  or  great  advantage  to 
the  CO.  as  a  whole,  sanction  a  reduction  which  deprives  preference  share- 
holders of  a  share  of  profits  in  order  to  benefit  the  ordinary  shareholders  : 
Re  Barrow  Hcematite  Steel  Co.  (No.  2),  [1900]  2  Ch.  846  ;  [1901]  2  Ch.  746. 

The  Court  sanctioned  a  reduction  of  capital  by  extinguishment  of  founders' 
shares  upon  which,  by  the  constitution  of  the  co.,  a  loss  would  fall  in  the 
first  instance,  there  being  under  the  circumstances  no  reasonable  probability 
that  anything  would  come  to  the  holders  of  such  shares  either  as  interest 
or  as  capital :  Re  London  and  New  York  Investment  Co.,  [1895]  2  Ch.  860. 

And  the  Court  in  a  proper  case  will  sanction  a  resolution  for  a  partial 
reduction  of  one  class  of  shares,  e.g.,  of  original  shares  already  issued  and 
fully  paid  up,  leaving  unissued  shares  unreduced  ;  but  the  co.  will  be  re- 
quired, if  necessary,  to  alter  its  articles  so  as  to  preserve  the  due  relation 
between  the  voting  powers  and  the  holdings  of  shareholders  :  Be  Pinkney 
and  Sons'  Steamship  Co.,  [1892]  3  Ch.  125. 

Where  the  articles  contain  a  power  of  reduction,  and  alteration  of  amount 
and  denomination  of  shares,  preference  shareholders,  taking  their  shares 
subject  to  the  power  of  reduction,  are  bound  by  a  resolution  giving  them  the 
preference  dividend  on  the  reduced  amount :  Bannatyne  v.  Direct  Spanish 
Td.  Co.,  34  Ch.  D.  287,  C.  A. ;  Be  Direct  Spanish  Tel.  Co.,  34  Ch.  D.  307, 
C.  A. 

But  though  a  proposed  reduction  does  not  interfere  with  the  rights  of 
creditors,  the  Court  is  not  bound  to  sanction  it,  if  it  would  work  unfairly 
against  any  non-assenting  shareholder  :   S.  C. 

And  the  Court  is  not  debarred  from  sanctioning  a  reduction  because  Reduction  as 
voting  powers  may  be  affected  thereby :   Re  Oolrner,  Limited,  [1897]  2  Ch.  affecting 
524  (observing  upon  HutUm  v.  Scarborough  Cliff  Hotel  Co.,  2  Dr.  &  Sm.  521 ;  '"'■'"g  P°"''^''- 
V.  sup.  Vol.  I.  p.  706  ;  and  Re  Continental  Union  Gas  Co.,  7  T.  L.  R.  476). 

In  general  a  confirmation  ought  not  to  be  refused  unless  there  is  some-  Confirmation 
thing  unjust  or  inequitable  in  the  proposed  reduction  :  Be  Barrow  Steel  Co.,  when  refused. 
39  Ch.  D.  582  ;  British  and  American,  &c.  Co.  v.  Couper,  [1894]  A.  C.  399  ; 
sup.  p.  2430  ;   Re  Credit  Assurance  Co.,  [1902]  2  Ch.  601. 

The  Court  declined  to  sanction  a  reduction  of  capital  consequent  upon  an 
issue  of  shares  at  a  discount :  Be  New  Chile  Gold  Mining  Co.,  38  Ch.  1).  475. 

A  reduction  of  capital  by  the  return  of  money  subject  to  recall  has  been  Return  of 
sanctioned  :  Be  Fore  Street  Warelunise  Co.,  1888,  W.  N.  155  ;  59  L.  T.  214  ;  money 
1  Meg.  67  ;    Re  Watson,  Walker  and  QuickfaU,  1898,  W.  N.  69  (referring  subject  to 
to    Palmer's    Co.    Precedents,    7th    ed.,    Pt.   I.,    p.    974);   where    the  recall. 
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Court  required  an  affidavit  to  be  made,  verifying  the  Master's  certifi- 
cate that  there  were  no  debts,  claims,  or  liabilities  affecting  the  co. 
and  bringing  it  down  to  the  date  of  the  order  :  S.  G.  ;  Re  Nixon's  Naviga- 
tion Co.,  [1897]  1  Ch.  872,  where  a  part  of  the  capital  returned  to  the  share- 
holders was  immediately  to  be  borrowed  by  the  co.  from  them  on  debentures. 

But  a  reduction  of  capital  will  not  be  sanctioned  if  it  is  a  mere  device  for 
distribution  of  available  assets  as,  e.g.,  where  the  co.  had  for  five  years 
ceased  to  trade  and  existed  only  for  the  purpose  of  selling  a  particular  piece 
of  land  which  it  was  alleged  could  thus  be  sold  more  advantageously  than 
if  the  CO.  were  wound  up  :  Be  Wallasey  Brick  and  Land  Co.,  1894,  W.  N.  20  ; 
63  L.  J.  Oh.  415  ;  70  L.  T.  870. 

And  generally  as  to  the  evidence  necessary  to  support  an  appUcation  for 
reduction  of  capital,  v.  inf.  p.  2435. 

By  sect.  48  (substituted  for  the  Cos.  Act,  1867,  s.  10),  the  co.  is,  after 
the  passing  of  the  special  resolution  for  reducing  its  capital,  to  add  to  its 
name,  until  such  date  as  the  Court  may  fix,  the  words  "  and  Reduced." 

The  date  until  which  the  words  "  and  Reduced  "  are  to  be  deemed  part 
of  the  name  of  the  co.  will  be  fixed  by  the  Court,  when  making  an  order 
under  sect.  47  confirming  the  reduction  :  see  Gen.  Ord.  21  March,  1868, 
r.  20. 

The  period  for  retaining  these  words  must  be  substantial ;  the  Court 
fixed — 

■ — •  three  months  in  Re  Sharp,  Stewart  dk  Co.,  5  Eq.  155  ;  ITorm  7,  sup. 
p.  2429  ;  Re  Estate  Co.,  5  Ch.  407  ;  Re  York  Street  Flax  Spinning  Co.,  M.  R. 
(Ir.)  17  W.  R.  816  ; 

—  one  month  in  Re  Dundburg,  &c.  Ry.  Co.,  20  L.  T.  103 ;  Re  Barrow 
Steel  Co.,  39  Ch.  D.  582,  604  ;  Re  Walker  and  Lomax,  1888,  W.  N.  26  ; 
Re  Muntz  Metal  Co.,  18  W.  R.  1064  ;  39  L.  J.  Ch.  704 ;  Re  Monmouthshire 
Steel,  &c.  Co.,  1906,  W.  N.  128. 

—  a  fortnight  in  Re  Telegraph  Co.,  10  Eq.  389  ;  Re  Credit  Fancier  of 
England,  11  Eq.  356,  following  Re  Compressed  Peat  Co.,  V.-C.  M.,  26  July, 
1878,  A.  1562  ;  Re  National  Arms  Co.,  1877,  W.  N.  31  ;  Re  Patent  Venti- 
lating Granary  Co.,  1886,  W.  N.  22. 

In  the  absence  of  special  circumstances  the  time  during  which  the  words 
are  to  be  retained  is  now  uniformly  fixed  at  one  month  from  the  date  of  the 
order. 

By  sect.  47  (substituted  for  sect.  11  of  the  Act  of  1867),  the  co.  may  apply 
to  the  Court  for  an  order  confirming  the  reduction.  The  effect  of  this  enact- 
ment is  to  safeguard  the  interests  of  the  dissenting  minority  of  shareholders 
(if  any) :  British  and  American,  dsc.  Corp.  v.  Couper,  [1894J  A.  C.  399  (per 
lord  Herschell). 

For  the  provisions  of  sect.  49,  under  wliich  creditors  may  object  to  the 
reduction  and  a  list  of  creditors  is  to  be  settled  by  the  Court,  v.  inf.  p.  2435. 


LOST   CAPITAL. 

Under  the  Act  of  1867  it  was  held  that  the  Court  had  no  jurisdiction  to 
confirm  a  resolution  for  reducing  or  writing  olT  paid-up  capital,  even  though 
partially  lost :  Re  Ehhw  Vale,  d-c.  Co.,  4  Ch.  D.  827  ;  Re  Kirhslall  Brewery 
Co.,  5  Ch.  D.  535. 

By  the  Cos.  Act,  1877  (40  &  41  V.  c.  26),  s.  3,  the  "  capital "  as  used 
in  the  Cos.  Act,  1867,  was  to  include  paid-up  capital ;  and  the  power  to 
reduce  capital  conferred  by  that  Act  was  to  include  a  power  to  cancel  any 
lost  capital,  or  any  capital  unrepresented  by  available  assets,  or  to  pay  off 
any  capital  which  might  be  in  excess  of  the  wants  of  the  co. ;  and  paid-up 
capital  might  be  reduced  either  vidth,  or  without,  extinguishing  or  reducing 
the  liability  (if  any)  remaining  on  the  shares  of  the  co.  ;  and,  to  the  extent 
to  which  such  liability  was  not  extinguished  or  reduced,  it  was  to  be  deemed 
to  be  preserved,  notwithstanding  anything  contained  in  the  Cos.  Act,  1867  ; 
and  see  now  sect.  46  of  the  Act  of  1908. 
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It  is  not  essential  to  prove  that  the  capital  proposed  to  be  candeiled  is  Evidence, 
lost  or  unrepresented  by  available  assets :  Poole  v.  National  Bank  of  China, 
[1907]  A.  C.  229. 

Capital  expended  in  preliminary  expenses  cannot  be  treated  as  "  lost 
capital,  or  capital  unrepresented  by  available  assets  " :  Be  Abstainers'  Ins. 
Co.,  [1891]  2  Ch.  124. 

On  a  petition  under  the  Act  of  1908  for  confirmation  of  a  reduction  of 
capital  by  cancelling  paid-up  capital  which  is  lost  or  unrepresented  by 
available  assets,  evidence  that  the  capital  is  lost  or  so  unrepresented  is  not 
necessary  :  He  Louisiana  and  Southern  States,  dhc.  Co.,  [1909]  2  Ch.  552. 

By  sect.  4  of  the  Act  of  1877,  the  provisions  of  the  Act  of  1867  were  Reduction 
amended  and  extended  to  any  oo.  reducing  its  capital  in  pursuance  of  the  not  involving 
Acts ;  provided  that  where  the  reduction  of  capital  of  a  co.  did  not  involve  diminution  of 
either  the  diminution  of  any  liabihty  in  respect  of  unpaid  capital,  or  the  liability 
payment  to  any  shareholder  of  any  paid-up  capital : —  o"^  payment  to 

(1.)  The  creditors  of  the  co.  should  not,  unless  the  Court  otherwise  shareholders, 
direct,  be  entitled  to  object,  or  required  to  consent,  to  the 
reduction ;  and 

(2.)  It  shall  not  be  necessary  before  the  presentation  of  the  petition 
for  confirming  the  reduction  to  add,  and  the  Court  may,  if  it 
thinks  it  expedient  so  to  do,  dispense  altogether  with  the  addition 
of,  the  words  "  and  Reduced,"  as  mentioned  in  the  Cos.  Act, 
1867. 

Objections  by  creditors  and  settlement  by  the  Court  of  a  hst  of  objecting 
creditors  are  now  provided  for  by  sect.  49  of  the  Act  of  1908,  and  sect.  48 
enables  the  Court,  if  it  thinks  expedient,  to  dispense  altogether  with  the 
addition  of  the  words  "  and  Reduced." 

A  reduction  for  the  purpose  of  permanently  extinguishing  shares  which  Surrender  of 
were  surrendered  was  allowed,  the  transaction  being  treated,  not  as  a  pur-  shares, 
chase  of  its  own  shares  by  the  co.,  but  as  a  surrender  of  shares  for  which  the 
CO.  parted  with  no  saleable  asset :  Ee  Denver  Hotel  Co.,  [1893]  1  Ch.  495, 
C.  A. ;  but  the  reason  on  which  this  decision  is  based  was  disapproved  by 
H.  L.,  the  decision  itseK  being  approved  on  the  ground  that  the  transac- 
tion though  amounting  to  a  purchase  might  properly  be  carried  out  as  a 
reduction  of  capital  under  the  Act :  British  and  American,  dhc.  Corp.  v. 
Cmiper,  [1894]  A.  C.  399. 

The  Court  refused  to  sanction  a  reduction  of  capital  by  writing  ofiE  either  Preliminary 
the  amount  of  preUminary  expenses,  not  being  capital  lost  or  unrepresented  expenses, 
by  available  assets,  or  the  deficiency  of  the  co.'s  insurance  fund,  where  the  Deficiency  of 
value  of  the  goodwill  had  not  been  calculated  in  estimating  the  deficiency  :  insurance 
Be  Abstainers'  and  General  Insurance  Co.,  [1891]  2  Ch.  124 ;   and  see  Be  fund. 
Barrcyw  Hcematite  Steel  Co.  (No.  2),  [1900]  2  Ch.  846 ;   [1901]  2  Ch.  746  ; 
sup.  p.  2431 ;   and  in  estimating  loss,  not  only  the  value  of  the  goodwill  Value  of 
but  also  the  amount  of  the  reserve  funds  and  of  any  undistributed  balance  goodwill, 
on  profit  and  loss  account  must  be  taken  into  consideration :   Be  Barrow  Reserve 
Hcematite  Steel  Co.  (No.  2),  [1900]  2  Ch.  846  ;   [1901]  2  Ch.  746 ;   and  see  f"nds. 
Be  Hoare  <fc  Co.,  [1904]  2  Ch.  208. 

Where  under  the  co.'s  articles  20  p.  c.  of  profits  was  set  aside  to  pay  off 
preference  shares,  a  reduction  of  the  capital  by  the  same  amount  was 
allowed,  and  held  not  to  involve  a  payment  to  any  shareholder  of  any  paid 
up  capital :  Be  Dicido  Pier  Co.,  [1891]  2  Ch.  354. 

Where  the  reduction  is  made  in  consequence  of  depreciation  of  value  of  Depreciation 
assets,  qucere  whether  it  can  be  said  that  rights  of  creditors  are  not  affected,  of  assets. 
seeing  that  if  the  assets  recovered  their  value  what  would  otherwise  have 
been  capital  would  become  divisible  among  the  shareholders  by  way  of 
profit :   Be  Tambraoherry  Estates  Co.,  29  Ch.  D.  683,  689,  C.  A. ;   and  see 
Bolton  V.  Natal  Land  Co.,  [1892]  2  Ch.  124. 

The  use  of  the  words  "  and  Reduced  "  has  been  dispensed  with  or  allowed  Dispensing 
to  be  discontinued  on  proof  that  the  co.  had  not  issued  any  prospectus,  with  words 
and  that  the  only  creditor  consented :  Be  West  African  Tel.  Co.,  34  W,  R, "and 
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411  ;  55  L.  J.  Ck.  436  ;  54  L.  T.  384  ;  or  where  the  resolution  for  reduction 
of  capital  was  abandoned  before  its  confirmation  by  the  Court :  Be  Mordey, 
Carney  &  Co.,  53  L.  T.  736  ;  and  see  Be  London  and  City  Land  Co.,  1885, 
W.  N.  137  ;  Be  British  Land  Co.  o/  America,  1885,  W.  N.  205  ;  53  L.  T. 
753  ;  Be  Vivian  <k  Co.,  1886,  W.  N.  32  ;  55  L.  J.  Ch.  436  ;  54  L.  T.  384  ; 
34  W.  R.  411 ;  Be  Pdsall  Coal  and  Iron  Co.,  1890,  W.  N.  222,  where  the 
order  was  made  dispensing  with  the  use  of  the  words  until  the  hearing, 
but  without  prejudice  to  the  question  how  the  petition  should  be  advertised : 
Me  Biver  Plate  Fresh  Meat  Co.,  33  W.  B.  319  ;  52  L.  T.  39,  where  the  order 
was  made  on  motion  ex  parte,  dispensing  with  the  words  as  well  during  the 
interval  between  the  presentation  and  hearing  of  the  petition,  as  from  and 
after  the  order  made  upon  the  petition :  but  see  contra,  Be  Pinkney  <b  Sons' 
Steamship  Co.,  [1892]  3  Ch.  130,  where  the  Court,  on  the  hearing  of  the 
petition,  declined  at  once  to  dispense  with  the  words,  the  addition  of  which 
was  held  to  be  in  general  requisite  to  give,  for  such  period  as  the  Court 
thinks  fit,  a  warning  to  the  public  as  to  the  financial  position  of  the  co. : 
and  see  Buckley,  589,  590. 

For  a  case  in  which  the  use  of  the  words  was  dispensed  with  on  a  special 
undertaking  being  given  by  the  eo.,  see  Be  Lawrence  and  Bullen,  Ld.,  1901, 
W.  N.  158. 

And  it  is  usual  to  dispense  with  the  words  in  the  case  of  a  oo.  carrying  on 
business  abroad :  Be  Sumatra  Tobacco  Plantations  Co.,  1898,  W.  N.  80,  per 
Wright,  J.  ;  Be  Australian  Estates,  tScC.  Co.,  [1910]  1  Ch.  414. 

The  application  for  an  order  dispensing  with  the  words  until  the  hearing 
of  the  petition  should  be  made  in  Chambers :  Be  Solway  Steamship  Co.,  61 
L.  T.  659  ;  and  must  be  supported  by  affidavit :  Be  Maxim  Weston  Co., 
1888,  W.  N.  211 ;  59  L.  T.  722. 


ADVERTISEMENT   OF  PETITION. 

Time.  By  Gen.  Ord.  March,  1868,  r.  5,  notice  of  the  presentation  of  the  petition 

is  to  be  published  as  the  Judge  shall  direct,  so  that  the  first  insertion  of 
such  notice  be  made  not  less  than  one  month  before  the  date  fixed  for  the 
creditors  to  claim. 

Newspapers.  In  the  case  of  a  co.  having  numerous  agencies  in  Ireland,  advertisement 
was  directed  in  the  London  and  Dublin  Gazettes,  and  in  newspapers  circulat- 
ing in  ten  other  places  where  there  were  agencies  :  Be  London  and  Provincial 
Fire  Ins.  Co.,  55  L.  T.  55 ;  55  L.  J.  Ch.  630. 

Dispensing.  In  Be  West  India  Co.,  V.-C.  G.,  19  Nov.  1868,  B.  2764,  notice  under  this 
rule  was  dispensed  with,  on  the  co.  bringing  the  amount  of  an  outstanding 
debt  into  Court ;  but  Chitty,  J.,  declined  to  follow  this  case,  and  held  that 
the  advertisements  ought  not  to  be  dispensed  with  except  in  special  cases  : 
Be  Consolidated  Telephone  Co.,  Ld.,  33  W.  R.  408 ;  54  L.  J.  Ch.  795 ;  52 
L.  T.  575. 

The  Court  has  discretion  to  dispense  with  advertisements  if  it  is  satisfied 
that  the  interests  of  creditors  cannot  be  affected  by  what  is  proposed :  Be 
Tamhracherry  Estates  Co.,  29  Ch.  D.  683,  C.  A. ;  or  to  direct  the  petition  to 
be  advertised  at  once  without  waiting  till  a  Hst  of  creditors  has  been  settled 
by  the  Master :   Be  People's  Cafe  Co.,  55  L.  J.  Ch.  312 ;   34  W.  B.  229  ; 

1885,  W.  N.  226. 

Advertisement  of  the  petition  has  been  dispensed  with  where  it  appeared 
that  all  the  creditors  had  been  paid  down  to  a  recent  date,  except  one  who 
appeared  and  consented :  Be  Plashynaston  Tube  Co.,  23  Ch.  D.  542  ;  or 
where  the  proposed  reduction  did  not  involve  the  diminution  of  shareholders' 
liability  in  respect  of  unpaid  capital,  and  there  were  no  creditors  except  for 
small  current  accounts  :  Be  E.  C.  Powder  Co.,  56  L.  T.  610 ;  56  L.  J.  Ch. 
783  ;  and  see  Be  British  Land  Co.  of  America,  53  L.  T.  753  ;  1885,  W.  N 
205  ;  Be  London  and  City  Land  Co.,  1885,  W.  N.  137  ;  Be  Vivian  &  Co. 

1886,  W.  N.  32  ;  54  L.  T.  384  ;  and  see  Be  People's  Cafe  Co.,  1885,  W.  N, 
226  ;  55  L.  J.  Ch.  312 ;   34  W.  B.  221 ;   Be  Tamhracherry  Estates  Co.,  29 
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Ch.  D.  683,  690,  C.  A.,  wliere  advertisement  was  required  of  the  presenta- 
tion and  liearing  of  the  petition,  and  a  certificate  of  creditors  was  dispensed 
with,  and  an  order  to  the  Uke  effect  was  made  in  Be  Dicido  Per  Co.,  [1891] 
2  Ch.  354,  356. 

Secus,  in  a  Uke  case,  though  notice  of  the  presentation  of  a  petition  had 
been  sent  to  the  shareholders  individually,  and  the  co.'s  solrs  were  the  only 
creditors :  Re  Municipal  Trusts  Corp.,  55  L.  T.  632  ;  35  W.  R.  120 ;  and 
see  London  and  County  Plate  Class  Co.,  53  L.  T.  486. 

In  the  case  of  petitions  for  reduction  by  writing  ofi  lost  capital,  the  Court 
does  not,  as  of  course,  dispense  with  advertisements,  even  though  it  is  stated 
that  there  are  no  creditors  :  Be  E.  C.  Powder  Co.,  56  L.  T.  610. 

And  as  to  advertisements,  see  Buckley,  147,  814  et  seq.  ;  and  for  forms, 
see  D.  0.  F.  1161  et  seq. ;  and  Palmer's  Company  Precedents,  Part  I. 

LIST   OF   CREDITOES. 

Sect.  49  of  the  Act  of  1908  (substituted  for  sect.  13  and  14  of  the  Act 
of  1867)  makes  provisions  for  objections  by  creditors  to  the  reduction  and 
for  settlement  by  the  Court  of  a  hst  of  objecting  creditors.  As  to  the  pro- 
cedure on  setthng  the  hst  of  creditors,  see  R.  S.  C.  relating  to  reduction  of 
the  capital  of  companies  dated  3  May,  1909. 

The  enactment  as  to  settlement  of  hst  of  creditors  being  imperative,  the  List  impera- 
Court  has  no  power  to  dispense  with  the  setthng  of  the  hst  even  though  tive. 
there  is  evidence  that  there  are  no  debts  of  the  oo.  remaining  unpaid :  Be 
Lamson  Store  Service  Co.  ;    Be  National  Bev.  Investment  Co.,  [1895]  2 
Ch.  726. 

Where  debenture  holders  of  a  co.,  being  unknown,  had  not  been  settled 
on  the  hst  of  creditors,  and  had  made  no  claim  to  be  so  settled  within  the 
time  fixed  for  that  purpose  and  duly  advertised,  they  were  held  to  be 
excluded  from  the  right  to  object  to  the  order  for  reduction :  Be  Credit 
Fonder  of  England,  11  Eq.  356  ;  Be  Patent  Ventilating  Co.,  12  Ch.  D.  254. 

In  Be  Fairbaim's  Engineering  Co.,  V.-C.  J.,  18  Feb.  1869,  A.  359,  the  Consent, 
order  was  made  on  an  affidavit  of  the  secretary  of  the  co.  of  payment  of  all 
creditors  except  two,  and  on  consent  of  counsel  for  those  two,  the  order 
being  advertised  once  within  three  weeks. 

In  Be  Patent  Ventilating  Co.,  Fry,  J.,  13  June,  1879,  12  Ch.  D.  254,  the 
Court,  before  confirming  the  resolutions,  required  a  consent  brief  to  be 
produced  for  debenture  holders  who  had  not  expressed  their  assent  or 
dissent,  or  the  amount  due  to  them  to  be  brought  into  Court. 

By  sect.  49  (3)  of  the  Act  of  1908,  the  Court  may,  if  it  thinks  fit,  dispense  Dispensing 
with  the  consent  of  any  creditor,  upon  security  being  given  by  the  co.  for  with  consent, 
liis  debt,  and  may  inquire  into  and  adjudicate  upon  the  validity  and  amount 
of  any  debt  or  claim. 

PBOCBDUBE  AND  EVIDENCE. 

The  name  of  the  co.  should  be  placed  first  on  the  title  to  the  petition.  Title  of 
advertisements,  &o.  :  Be  Woolley  Coal  Co.,  1891,  W.  N.  19.  petition. 

It  is  unnecessary  to  entitle  the  petition  in  the  matter  of  the  Cos.  (Winding- 
up)  Act,  1890  ;  it  is  sufficient  that  it  should  be  entitled  in  the  matter  of  the 
particular  co.  and  of  the  Act  of  1908  :  Be  Aluminium  Co.,  1894,  W.  N.  6  ; 
and  see  Be  Cooper,  Cooper  &  Co.,  1902,  W.  N.  199. 

The  Judge  to  whom  winding-up  jurisdiction  is  assigned  by  the  order  of  Jurisdiction. 
March  26th,  1892,  has  jurisdiction  to  confirm  a  petition  for  reduction  of 
capital  when  the  amount  of  such  capital  paid  up  or  credited  as  paid  up  ex- 
ceeds £10,000  :  Be  Ocean  Queen  Steamship  Co.,  [1893]  2  Ch.  666  ;  following 
Be  Mining  Shares  Investment  Co.,  [1893]  2  Ch.  660  ;  Be  Aluminium  Co., 
1894,  W.  N.  6. 

In  the  affidavit  in  support  of  the  petition  a  copy  of  the  memorandum  and  Evidence, 
articlea  and  the  minute  book  of  the  proceedings  of  general  meetings  should 
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be  referred  to  as  exhibits.  In  strictness  there  ought  to  be  evidence  that 
notices  of  the  meetings  were  properly  given,  but  if  it  is  shown  that  the 
resolution  was  duly  passed  and  confirmed,  such  evidence  might  be  dispensed 
with  :  Be  Omnium  Investment  Go.,  [1895]  2  Ch.  127  ;  Be  Leiceiter  Mortgage 
Co.,  1894,  W.  N.  108,  116. 

Where  there  is  opposition  the  Court  will  not  act  on  a  mere  balance  of 
expert  evidence  as  to  the  value  of  speculative  assets  such  as  minerals  :  Be 
Barrow  HcBmatite  Steel  Co.  (No.  2),  [1900]  2  Ch.  846 ;  [1901]  2  Ch.  746. 

EEQISTRATION   OF   OEDBB  AND   MINUTK. 

By  sect.  61  of  the  Act  of  1908  (substituted  for  sect.  15  of  the  Act  of  1867) 
provision  is  made  for  the  registration  of  the  order  confirming  the  reduction, 
and  of  a  minute,  to  be  approved  by  the  Court,  showing,  with  respect  to  the 
capital  of  the  company  as  altered  by  the  order,  the  amount  of  such  capital, 
the  number  of  shares  into  which  it  is  to  be  divided,  and  the  amount  of 
each  share,  and  the  amount  (if  any)  at  the  date  of  the  registration  deemed 
to  be  paid  up  on  each  share  ;  and  upon  such  registration  the  special  resolu- 
tion confirmed  by  the  order  is  to  take  effect.  Notice  of  such  registration 
is  to  be  published  in  such  manner  as  the  Court  shall  direct.  For  form,  see 
D.  C.  F.  1172. 
Registration  The  registration  under  this  section  is  conclusive,  and  the  validity  of  the 
conoluaive.  special  resolution  cannot  subsequently  be  called  in  question  because  it  is 
ascertained  that  the  clear  statutory  period  of  14  days  did  not  elapse  between 
the  extraordinary  general  meeting  at  which  the  resolution  was  passed  and 
the  general  meeting  at  which  it  was  confirmed :  Ladie^  Dress  Association  v. 
Pulbrook,  [1900]  2  Q.  B.  376,  C.  A. ;  nor  because  the  articles  of  association 
contained  no  power  to  reduce  :  Be  Walker  and  Smith,  Ld.,  1903,  W.  N.  82. 

Where  it  was  proposed  to  cancel  capital  by  (inter  alia)  stating  in  the 
minute  that  nothing  was  deemed  to  be  paid  on  thirty-seven  of  the  shares 
on  which  there  had  been,  beyond  the  amount  paid  up  and  proposed  to  be 
cancelled,  a  call  of  £8,  which  the  holders  of  these  shares  had  no  means  of 
paying,  the  order  was  made  without  prejudice  to  any  claim  which  might 
be  made  on  the  holders  of  the  thirty -seven  shares  in  respect  of  the  £8  call : 
Be  G.  W.  Steamship  Co.,  35  W.  R.  154  ;  56  L.  J.  Ch.  3. 
Procedure  on  As  to  procedure  of  the  Court  confirming  reduction  and  approving  form 
confiimation.  of  minute  showing  particulars  required  by  sect.  15  of  the  Act  of  1867,  and 
sect.  4  of  the  Act  of  1877,  see  Be  Leas  Brook  Spinning  Co.,  [1906]  2  Ch.  394  ; 
and  Be  Anglo-Italian  Bank,  1906,  W.  N.  202  ;  Be  General  Industrial  Syndi- 
cate, 1907,  W.  N.  23,  not  following  Be  Calgary  and  Edmonton  Co.,  [1906] 
1  Ch.  141. 

As  to  the  form  of  the  minute,  v.  sup.  p.  2428. 

The  embodiment  of  the  minute  in  the  order  for  reduction  is  a  sufficient 
approval  by  the  Court :  Be  Sharp,  Stewart  dk  Co.,  5  Eq.  155. 

By  Gen.  Ord.  21  March,  1868,  r.  20,  the  Court  making  an  order  confirm- 
ing a  reduction  shall  direct  in  what  newspapers,  and  at  what  times,  notice 
of  registration  is  to  be  published. 

And  these  advertisements  cannot  be  dispensed  with  :  Be  London  Steam- 
boat Co.,  Limited,  31  W.  R.  781. 

By  sect.  55  of  the  Act  of  1908,  the  Court  may  require  the  co.  to  publish, 
in  such  manner  as  it  directs,  the  reason  for  reduction,  and  such  other  in- 
formation in  regard  thereto  as  the  Court  may  think  expedient,  with  a  view 
to  giving  proper  information  to  the  public,  and,  if  the  Court  thinks  fit,  the 
causes  which  led  to  the  reduction. 


CANCELLATION  OF  CAPITAL. 


Cancellation         By  sect.  41  (1)  (e)  of  the  Act  of  1908,  any  co.  limited  by  shares  may  so 

of  shares.         alter  the  conditions  of  its  memorandum,  if  so  authorized  by  its  articles, 

by  cancelling  shares  which,  at  the  date  of  the  passing  of  the  resolution  in 
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that  behalf,  have  not  been  taken  or  agreed  to  be  taken  by  any  person,  and 
diminish  the  amount  of  its  share  capital  by  the  amount  of  the  shares  so 
cancelled  ;  and  sub-sect.  (4 )  a  cancellation  of  shares  in  pursuance  of  this 
section  shall  not  be  deemed  to  be  a  reduction  of  share  capital  within  the 
meaning  of  the  Act. 


Section  II. — ^Alteration  of  Provisions  op  Memorandum 
OF  Association  and  Eborganization  of  Company. 

1.  Preliminary  Order  for  Petition  to  be  heard  and  for  Advertisements. 

It  appearing  by  &c.  that  there  are  no  debenture  holders  or  creditors 
who  are  entitled  to  object,  or  persons  whose  interests  are  affected 
by  the  proposed  alteration  and  extension  of  objects,  the  Judge 
directs  that  this  petition  is  to  be  placed  in  the  paper  for  hearing 
before  his  Lordship  on  the  —  day  of  — ,  and  that  the  said  petition  and 
the  said  day  appointed  for  the  hearing  thereof  be  advertised  once 
each  in  the  London  Gazette  {state  other  newspapers).  The  insertion 
of  the  last  of  such  advertisements  to  be  at  least  ten  days  before  the 
said  —  day  of  — . 

The  Master  may,  instead  of  making  the  above  order,  sign  a  certificate 
in  the  fold  of  the  petition,  but  the  former  is  the  more  usual  course. 

2.  Form  of  Order  altering  Provisions  of  Memorandum  of  Association 

—Sect.  9. 

Read  the  petition  and  order  dated  &c.  [Form  1,  supra],  the  London 
Gazette  of  the  —  day  of  —  {enter  other  newspapers),  each  containing  a 
notice  of  presentation  of  the  said  petition  and  that  the  same  was 
appointed .  to  be  heard  on  the  —  day  of  —  19 — ,  an  affidavit  of  — 
filed  the  —  day  of  — ,  19 — ,  {enter  other  evidence) ;  This  Court  doth 
in  pursuance  of  the  provisions  of  the  Companies  (Consolidation) 
Act,  1908,  confirm  the  alteration  of  the  memorandum  of  association 
of  the  above-named  co.  effected  by  the  special  resolutions  in  the 
schedule  hereto  set  forth,  passed  and  confirmed  at  extraordinary 
general  meetings  of  the  Petrs  held  on  the  —  day  of  — ,  18- — ,  and 
the  —  day  of  — ,  18—,  respectively  ;  And  it  is  ordered  that  an  office 
copy  of  this  order,  together  with  a  printed  copy  of  the  memorandum 
as  altered  be  within  fifteen  days  of  the  date  of  this  order  delivered 
by  the  Petrs  to  the  Eegistrar  of  Companies. 

It  is  not  usual  to  advertise  this  order  :  Re  Lancaster  Banking  Co.,  1907, 
W.  N.  3,  and  see  note,  p.  2442. 

The  Schedule. 

{Containing  a  copy  of  the  Resolutions.) 

For  form  of  petition,  see  D.  C.  F.  1173. 
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3.  Altering  Form  of  Constitution  of  Company  by  substituting  a 

Memorandum  and  Articles  of  Association  for  a  Deed  of  Settle- 
ment— Sects.  9  and  264. 

[Read  evidence  as  in  Form  2,  p.  2437,  ante] ;  This  Court  doth, 
pursuant  to  the  Companies  (Consolidation)  Act,  1908,  order  that  the 
alteration  in  the  form  of  the  constitution  of  the  above-named  com- 
pany proposed  by  the  special  resolution  of  the  company  passed  and 
confirmed  in  accordance  with  sect.  69  of  the  Companies  (Consolida- 
tion) Act,  1908,  at  extraordinary  general  meetings  of  the  company 
held  respectively  on  the  • —  day  of  —  and  the  —  day  of  —  (which 
special  resolution  is  set  forth  in  the  schedule  hereto)  be,  and  the 
same  is  hereby  confirmed  in  pursuance  of  the  provisions  of  the 
above-mentioned  Act ;  And  it  is  ordered  that  the  company  do 
within  fifteen  days  from  the  date  of  this  order  deliver  to  the  Registrar 
of  Companies  an  office  copy  of  this  order  together  with  a  printed 
copy  of  the  memorandum  of  association  referred  to  in  the  said 
resolution. 

The  Schedule. 

(Containing  a  copy  of  the  resolution.) 

— See  Re  Ransomes,  Sims  <fc  Jefferies,  Li.,  Neville,   J.,  16   May, 
1911  (Companies  Winding  Up). 

4.  Another  Form  of  Order  altering  Form  of  Constitution  by  substi- 

tuting a  Memorandum  of  Association  (as  modified  by  the  Court) 
and  Articles  of  Association  for  a  Deed  of  Settlement — Sects. 
9  and  264. 

[Read  evidence  as  in  Form  2,  p.  2437,  ante] ;  This  Court  doth, 
pursuant  to  the  Companies  (Consolidation)  Act,  1908,  confirm  with 
certain  modifications  the  alteration  in  the  form  of  the  constitution 
of  the  above-named  company  proposed  to  be  efiected  by  the  special 
resolution  (duly  passed  and  confirmed  at  general  meetings  of  the 
company  held  on  the  —  day  of  —  and  the  —  day  of  —  respectively) 
substituting  the  memorandum  and  articles  of  association  submitted 
to  the  said  meetings  for  the  company's  deed  of  settlement  dated  &c., 
as  amended  &c.,  and  for  all  regulations  of  the  company  subsequently 
made  and  then  in  force  ;  And  it  is  ordered  that  the  memorandum 
of  association  contained  in  the  schedxile  hereto  (being  the  above- 
mentioned  memorandum  of  association  modified  as  aforesaid),  and 
the  articles  of  association  approved  by  the  said  meetings  be  substi- 
tuted for  the  company's  said  deed  of  settlement  dated  &c.  as  amended 
&c.,  and  for  all  regulations  of  the  company  subsequently  made  and 
now  in  force  ;  And  it  is  ordered  that  an  office  copy  of  this  order  &c. 
[Form  2,  p.  2437,  ante]. 
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The  Schedule  above  referred  to. 

(Containing  a  copy  of  the  Memorandum  of  Association  as  iiiodified.) 

—See  Re  The  Halifax  Banking  Co.,  Ltd. — Bryne,  J.,  13  May,  1899, 
A.  1802. 

5.  Order  confirming  Special  Resolution  re-organizing  Capital  of 
Company — Sect.  45. 

This  Court  doth  order  that  the  re-organization  of  the  share  capital 
of  the  above-named  company  resolved  on  and  effected  by  the  special 
resolution  passed  and  confirmed  at  two  extraordinary  general 
meetings  of  the  said  company  held  respectively  on  the  —  day  of  — 
and  the  —  day  of  — ,  and  which  resolution  was  in  the  words  and 
figures  following,  that  is  to  say  [here  insert  resolution  verbatim) 
be  and  the  same  is  hereby  confirmed  in  accordance  with  the  pro- 
visions of  the  Companies  (Consolidation)  Act,  1908  ;  And  the  time 
within  which  an  office  copy  of  this  order  is  to  be  filed  with  the  Eegistrar 
of  Companies  is  hereby  extended  until  the  — •  day  of  — . — See  Re 
W.  W.  Johnson  <fc  Son.,  Ld.,  Neville,  J.,  12  June,  1911  (Companies 
Winding  Up). 

NOTES. 
ALTEEATION   OP   MEMORANDUM   OF  ASSOCIATIOK. 

The  provisions  of  the  Companies  (Memorandum  of  Association)  Act,  1890 
(53  &  54  V.  c.  62),  are  now  embodied  in  sect.  9  of  the  Companies  (Con- 
solidation) Act,  1908,  which  is  as  follows  : — 

(1)  Subject  to  the  provisions  of  this  section,  a  co.  may,  by  special 
resolution,  alter  the  provisions  of  its  memorandum  with  respect  to  the 
objects  of  the  co.  so  far  as  may  be  required  to  enable  it — 

(a)  to  carry  on  its  business  more  economically  or  efficiently  ;  or 

(b)  to  attain  its  main  purpose  by  new  or  improved  means  ;  or 

(c)  to  enlarge  or  change  the  local  area  of  its  operations  ;  or 

(d)  to  carry  on  some  business  which  under  existing  circumstances  may 
conveniently  or  advantageously  be  combined  with  the  business  of 
the  company ;  or 

(e)  to  restrict  or  abandon  any  of  the  objects  specified  in  the  memo- 
randtun. 

(2)  The  alteration  shall  not  take  effect  until  and  except  in  so  far  as  it  is 
confirmed  on  petition  by  the  Court. 

(3)  Before  confirming  the  alteration  the  Court  must  be  satisfied — 

(a)  that  sufficient  notice  has  been  given  to  every  holder  of  debentures 
of  the  CO.,  and  to  any  persons  or  class  of  persons  whose  interests 
will,  in  the  opinion  of  the  Court,  be  affected  by  the  alteration  ; 
and 

(b)  that,  with  respect  to  every  creditor  who,  in  the  opinion  of  the  Court 
is  entitled  to  object,  and  who  signifies  his  objection  in  manner 
directed  by  the  Court,  either  his  consent  to  the  alteration  has  been 
obtained  or  his  debt  or  claim  has  been  discharged,  or  has  deter- 
mined, or  has  been  secured  to  the  satisfaction  of  the  Court  : 

Provided  that  the  Court  may,  in  the  case  of  any  person  or  class  for  special 
reasons,  dispense  with  the  notice  required  by  this  section. 

(4)  The  Court  may  make  an  order  confirming  the  alteration  either  wholly 
or  in  part,  and  on  such  terms  and  conditions  as  it  thinks  fit,  and  may  make 
such  order  as  to  costs  as  it  thinks  proper. 


2440 


Companies. 


[chap.  lvii. 


(6)  The  Court  shall,  in  exercising  its  discretion  under  this  section,  have 
regard  to  the  rights  and  interests  of  the  members  of  the  co,,  or  of  any  class 
of  them,  as  well  as  to  the  rights  and  interests  of  the  creditors,  and  may, 
if  it  thinks  fit,  adjourn  the  proceedings  in  order  that  an  arrangement  may  be 
niade  to  the  satisfaction  of  the  Court  for  the  purchase  of  the  interests  of 
dissentient  members  ;  and  may  give  such  directions  and  make  such  order, 
as  it  may  think  expedient  for  facilitating  or  carrying  into  effect  any  such 
arrangement : 

Provided  that  no  part  of  the  capital  of  the  co.  may  be  expended  in  any 
such  purchase. 

(6)  An  office  copy  of  the  order  confirming  the  alteration,  together  with 
a  printed  copy  of  the  memorandum  as  altered,  shall,  within  fifteen  days 
from  the  date  of  the  order,  be  delivered  by  the  co.  to  the  Registrar  of 
Companies,  and  he  shall  register  the  same  and  shall  certify  the  registration 
under  his  hand,  and  the  certificate  shall  be  conclusive  evidence  that  all  the 
requirements  of  this  Act  with  respect  to  the  alteration  and  the  confirmation 
thereof  have  been  complied  with,  and  thenceforth  the  memorandum  so 
altered  shall  be  the  memorandum  of  the  co. 

The  Court  may  by  order  at  any  time  extend  the  time  for  the  delivery  of 
documents  to  the  Registrar  under  this  section  for  such  period  as  the  Court 
may  think  proper. 

(7)  If  a  00.  makes  default  in  delivery  to  the  Registrar  of  Companies  any 
document  required  by  this  section  to  be  delivered  to  him,  the  co.  shall  be 
liable  to  a  fine  not  exceeding  ten  pounds  for  every  day  during  which  it  is  in 
default. 


JirEISDIOTION   UNDER  THE   ACT. 

The  Courts  having  jurisdiction  to  wind  up  cos.  are  now  defined  by  sect. 
131  of  the  Act  of  1908. 
High  Court.  The  Act  of  1908,  sects.  9,  131,  132,  285,  has  not  taken  away  the  general 
jurisdiction  of  the  Judges  of  the  High  Court  to  deal  with  petitions  for 
alterations  of  the  memorandum  of  association  :  Se  Essex  and  Suffolk  Ins, 
Co.,  1909,  W.  N.  102  ;  and  see  Be  North  of  England  Iron  Steamship  Assoc., 
[1900]  1  Ch.  481,  as  to  the  jurisdiction  under  the  Act  of  1890. 

As  to  the  application  of  the  Act  of  1908  to  cos.  formed  and  registered 
under  former  Companies  Acts,  see  sects.  245  and  246.  The  High  Court 
had  prior  to  the  Act  of  1908  jurisdiction  to  sanction  an  alteration  of  the 
memorandum  of  association  of  an  unlimited  co.  formed  under  the  Joint 
Stock  Cos.  Act,  1856  (19  &  20  V.  c.  47) :  Ee  Oopiapo  Mining  Co.,  1899, 
W.  N.  25  ;  Re  Nitro-Phosphate  and  Odam's  Chemical  Manure  Co.,  1893, 
W.  N.  141  ;  Be  Hong  Kong  and  China  Oas  Co.,  1898,  W.  N.  158 ;  Be 
Euphrates  and  Tigris  S.  N.  Co.,  [1904]  1  Ch.  360. 
Board  of  Where  the  co.  is  registered  by  hcence  of  the  Board  of  Trade,  as  a  co.  not 

Trade.  for  purposes  of  gain,  with  limited  liability,  the  proposed  alterations  in  the 

memorandum  of  association  should  be  in  the  first  instance  submitted  to 
the  Board  and  if  the  Board  approve  them  as  consistent  with  the  continuance 
of  the  licence,  the  Court  will  entertain  the  application  :  Be  St.  Hilda's 
College,  Cheltenham,  [1901]  1  Ch.  556. 


ALTEBATIONS   SANCTIONED   BY   COITET. 

Instances.  The  Court  has  power  to  sanction  a  portion  only  of  a  resolution  for  altera- 

tion of  the  memorandum  :  Be  Ulster  Mar.  Ins.  Co.,  27  L.  R.  Ir.  487. 

Where  the  deed  of  settlement  of  a  society  constituted  in  1823  had  been 
altered  by  subsequent  private  Acts,  the  Court  sanctioned  an  alteration  of 
the  provisions  of  the  deed,  not  affecting  any  of  the  provisions  of  the  private 
Acts  :   Be  Beversionary  Interest  Sac,  [1892]  1  Oh.  615. 

Where  a  minority  of  debenture  holders  objected,  the  Court  at  first 
deohned  to  sanction  an  alteration  extending  the  co.'s  powers  of  investment ! 
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Be  QoverrmKiit  Stock  Investment  Co.,  [1891]  1  Ch.  649  ;  but  subsequently 
did  so  on  the  consent  of  eight-ninths  being  obtained,  upon  condition  that 
the  00.  should  witliin  four  months  give  the  existing  debenture  holders  a 
first  charge  by  way  of  floating  security  on  all  its  assets  :  8.  C.  (No.  2), 
[1892]  I  Ch.  597. 

And  in  the  case  of  a  large  extension  of  the  powers  of  an  insurance  co.,  the 
Court  required  an  undertaking  that  the  extended  powers  should  not  be 
exercised  until  either  the  present  policy-holders  had  assented  or  their 
policies  had  expired  :  Re  National  Boiler  Ins.  Co.,  [1892]  1  Ch.  360. 

Under  clause  (a)  of  sect.  I,  sub-sect.  5,  corresponding  to  sect.  9  (1)  (a) 
of  the  Act  of  1908,  alterations  have  been  sanctioned  giving  a  co.  power  to 
create  a  security  in  favour  of  debenture  holders  :  Re  Oovernment  Stocks 
Investment  Co.  (No.  2),  [1892]  1  Ch.  597. 

A  proposal  to  give  to  a  co.,  formed  for  investment  in  government  securi- 
ties, a  general  power  to  invest  in  other  securities  cannot  be  regarded  as  an 
"  improved  means  "  to  attain  the  co.'s  "  main  purpose  "  within  clause  (b) : 
Be  Oovernment  Stocks  Investment  Co.,  [1891]  1  Ch.  649. 

Where  the  memorandum  of  association  of  a  steamship  co.  expressly  pro- 
vided that  the  co.  should  not  have  more  than  one  steamship  at  a  time,  the 
Court,  in  the  absence  of  objection  by  shareholders,  and  with  consent  of  the 
only  creditor,  sanctioned  an  alteration  of  the  memorandum  authorizing 
the  CO.  to  hold  any  number  of  steamships ;  but  qumre  whether  such  an 
order  would  have  been  made  if  any  shareholder  had  opposed  :  Re  Bemicia 
Steamship  Co.,  1900,  W.  N.  24  ;  69  L.  J.  Ch.  194  ;  81  L.  T.  816. 

In  exercising  the  powers  of  clause  (d),  the  Court  will  regard  as  convenient  Principle  on 
and  advantageous  that  which  is  reasonably  shown  to  be  so  by  experience  which  the 
and  the  opinions  of  traders :  Re  National  Boiler  Ins.  Co.,  [1892]  1  Ch.  360  ;  ^^urt  acts. 
e.g.,  a  large  extension  of  the  objects  of  a  co.  for  insurance  of  steam  boilers : 
S.  C.  ;  the  extension  of  the  business  of  a  marine  insurance  co. :  Be  Ulster 
Mar.  Ins.  Co.,  27  L.  R.  Ir.  487  ;  Re  Alliance  Mar.  Ins.  Co.,  [1892]  I  Ch.  360  ; 
and  of  the  range  of  investments  of  a  co.  whose  money  could  no  longer  be 
advantageously  invested  in  the  better  classot  securities  originallyauthorized : 
Re  Oovernment  Stocks  Investment  Co.  (No.  2),  [1892]  1  Ch.  597. 

But  the  alteration  under  this  sub-section  must  be  one  which  will  leave 
the  business  of  the  co.  substantially  what  it  was  before :  Re  Cyclists' 
Touring  Club,  [1907]  1  Ch.  269. 

The  Court  cannot  sanction  alterations  in  the  memorandum  which  merely  Amplifying 
amplify  the  description  of  objects  clearly  comprised  in  the  original  memo-  description  of 
randum  of  association  :   Re  Consett  Iron  Co.,  [1901]  1  Ch.  236.  objects. 

And  as  to  alteration  for  indefinite  objects,  see  Re  D.  <Ss  D.  H.  Evans, 
1903,  W.  N.  73. 

On  making  the  order  confirming  the  alteration,  the  Court  has  in  the  Change  of 
following  oases  required  that  the  co.  should  make  such  a  change  in  its  name  name- 
as  will  indicate  to  persons  deaUng  with  it  the  altered  nature  of  the  co.'s 
business : — 

—  where  the  range  of  investments  of  a  trust  investment  co.  was  extended  : 
Re  Foreign  and  Colonial  Trust  Co.,  [1891]  2  Ch.  395  ;  Re  Oovernment  Stock 
Investment  Co.  (No.  2),  [1892]  I  Ch.  597  ; 

—  where  the  area  of  the  co.'s  operations  was  extended  to  other  countries : 
Re  Indian  Mechanical  Oold  Extracting  Co.,  [1891]  3  Ch.  538  ;  Re  Egyptian 
Delta  Land  Co.,  1907,  W.  N.  16  ; 

—  where  the  objects  of  a  marine  insurance  co.  were  extended  to  other 
kindred  classes  of  insurance :  Re  Alliance  Marine  Ins.  Co.,  [1892] 
1  Ch.  300 ; 

—  where  the  business  of  the  co.  was  to  be  combined  with  other  businesses 
of  an  independent  but  not  unconnected  character :  Re  National  Boiler  Ins. 
Co.,  [1892]  1  Ch.  306  ;  Re  Oriental  Telephone  Co.,  1891,  W.  N.  153. 

Where  the  order  confirming  the  alteration  was  not  passed  and  entered  Procedure, 
in  time  for  the  co.  to  deliver  a  copy  to  the  registrar  as  required  by  sect.  2 
of  the  Act  of  1890,  corresponding  to  sect,  9  (6)  of  the  Act  of  1908,  the  Court 
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refused  to  post-date  the  order,  but  enlarged  the  time  for  delivering  the  copy : 
Be  Beversionary  Interest  Soc.  (No.  2),  1892,  W.  N.  60. 

Where,  owing  to  the  vacation  intervening,  the  co.  were  not  able  to  obtain 
an  office  copy  of  the  order  sanctioning  the  alteration  within  the  fifteen  days 
prescribed  for  delivery  to  the  Eegistrar  of  Joint  Stock  Companies,  who 
consequently  refused  to  register,  the  Court  intimated  that  he  ought  to  do 
so,  though  it  could  not  compel  him :  Be  Criccieth  Pier  Co.,  1891,  W.  N.  15. 
Advertise-  The  Court  has  jurisdiction  in  its  discretion  to  direct  or  dispense  with 

ment  of  order,  advertisement  of  the  order  :  Re  Lancaster  Banking  Co.,  75  L.  T.  647  (where, 
having  regard  to  the  advertisement  of  the  petition  which  had  previously 
taken  place,  advertisement  of  the  order  was  dispensed  with). 


Section  III. — Issue  of  Shares  as  fully  paid  up 

OTHERWISE   THAN  FOR    CaSH. 

Order  to  extend  time  to  file  Contract — Sect.  88. 

This  Court  being  satisfied  that  the  omission  to  file  with  the  Registrar 
of  Companies  the  documents  specified  in  the  schedule  hereto  and 
containing  the  contract  or  contracts  in  writing  constituting  the  title 
of  R.  W.  R.  to  the  allotment  to  him  of  3500  fully  paid  shares  was 
due  to  inadvertence,  Doth  pursuant  to  sect.  88  of  the  Companies 
(Consolidation)  Act,  1908,  order  that  the  time  for  the  filing  with  the 
Registrar  of  Companies  of  the  said  documents  specified  in  the  schedule 
hereto  be  extended  until  the  —  day  of  — ,  And  an  office  copy  of  this 
order  is  to  be  filed  with  the  Registrar  of  Companies. — See  Re  Coventry 
Chain  Co.  (1907),  Ld.,  Neville,  J.,  15  Dec.  1908  (Companies  Winding 
Up). 

NOTES. 

By  the  Companies  (Consohdation  Act),  1908  (which  repeals  the  Companies 
Act,  1898),  sect.  88  provides  as  follows : — 

"  (1)  Whenever  a  co.  limited  by  shares  makes  any  allotment  of  its  shares, 
the  CO.  shall  within  one  month  thereafter  file  with  the  registrar  of  cos. — 
"  (a)  a  return  of  the  allotments,  stating  the  number  and  nominal  amount 
of  the  shares  comprised  in  the  allotment,  the  names,  addresses, 
and  descriptions  of  the  allottees,  and  the  amount  (if  any)  paid  or 
due  and  payable  on  each  share  ;  and 
"  (b)  in  the  case  of  shares  allotted  as  fully  or  partly  paid  up  otherwise 
than  in  cash,  a  contract  in  writing  constituting  the  title  of  the 
allottee  to  the  allotment  together  with  any  contract  of  sale,  or 
for  services  or  other  consideration  in  respect  of  which  that  allot- 
ment was  made,  such  contracts  being  duly  stamped,  and  a  return 
stating  the  number  and  nominal  amount  of  shares  so  allotted, 
the  extent  to  which  they  are  to  be  treated  as  paid  up,  and  the 
consideration  for  which  they  have  been  allotted. 
"  (2)  Where  such  a  contract  as  above  mentioned  is  not  reduced  to 
writing,  the  co.  shall  within  one  month  after  the  allotment  file  with  the 
registrar  of  cos.  the  prescribed  particulars  of  the  contract  stamped  with  the 
same  stamp  duty  as  would  have  been  payable  if  the  contract  had  been 
reduced  to  writing,  and  those  particulars  shall  be  deemed  to  be  an  instru- 
ment within  the  meaning  of  the  Stamp  Act,  1891,  and  the  registrar  may,  as 
a  condition  of  filing  the  particulars,  require  that  the  duty  payable  thereon 
be  adjudicated  under  section  twelve  of  that  Act. 

"  (3)  If  default  is  made  in  complying  with  the  requirements  of  this 
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section,  every  director,  manager,  secretary,  or  other  officer  of  the  oo.,  who 
is  knowingly  a  party  to  the  default,  shall  be  liable  to  a  fine  not  exceeding 
fifty  pounds  for  every  day  during  which  the  default  continues : 

"  Provided  that,  in  case  of  default  in  filing  with  the  registrar  of  cos. 
within  one  month  after  the  allotment  any  document  required  to  be  filed 
by  this  section,  the  co.,  or  any  person  hable  for  the  default,  may  apply  to 
the  Court  for  reHef,  and  the  Court,  if  satisfied  that  the  omission  to  file  the 
document  was  accidental  or  due  to  inadvertence  or  that  it  is  just  and 
equitable  to  grant  relief,  may  make  an  order  extending  the  time  for  the 
filing  of  the  document  for  such  period  as  the  Court  may  think  proper." 

For  cases  on  the  construction  and  efiect  of  sect.  25  of  the  Act  of  1867,  and 
the  Act  of  1898,  see  Seton,  6th  ed.  p.  2511  et  seq.,  and  Palmer's  Company 
Law,  6th  ed.  p.  112  et  seq. 

Eehef  under  the  Act  of  1898  might  be  refused  on  the  ground  of  matter  of 
prejudice,  although  it  did  not  amount  to  bad  faith,  or  gross  neghgence,  or 
illegal  conduct  on  the  part  of  the  applicant  for  relief :  Re  Roxhurghe  Press, 
Spiers  and  Sevan's  Case,  [1899]  1  Ch.  210  (where  rehef  was  refused  in  respect 
of  shares  issued  to  persons  in  consideration  of  their  circulating  an  in- 
sufficient prospectus). 

"  Inadvertence  "  extends  to  the  case  of  omission  due  to  ignorance  of  the 
provisions  of  the  Act :  Re  Jackson  cfc  Co.,  [1899]  1  Ch.  348. 

Where  there  is  no  winding  up,  applications  under  the  Act  should  be  made 
to  one  of  the  Judges  of  the  Ch.  D. ;  Re  British  Columbian,  Sc.  Estates, 
Limited,  1899,  W.  N.  32. 

Where  the  original  agreements  were  not  in  the  apphcant's  possession,  he 
was  directed  to  file  copies  properly  stamped,  together  with  an  office  copy  of 
the  order :  Re  May's  Metals,  Limited,  68  L.  J.  Ch.  46  (where  see  copy  order). 


Section  IV. — Registration  of  Mortgages  or  Charges. 

1.  Order  under  Sect.  96  for  extension  of  time  for  Registration  of 
Mortgages  and  Charges  in  the  Register  of  Mortgages  and  Charges 
kept  under  Sect.  93. 

This  Court  [or,  the  Judge]  being  satisfied  that  the  omission  to 
register  the  mortgage  or  charge  contained  in  the  said  deed  and 
debentures  within  the  time  required  by  the  Companies  (Consolida- 
tion Act),  1908,  was  accidental  [or  due  to  inadvertence,  or  due  to 
{state  some  other  sufficient  cause),  or  is  not  of  a  nature  to  prejudice 
the  position  of  creditors  or  shareholders  of  the  above-named  co., 
or  that  on  the  grounds  of  (state  other  grounds)  it  is  just  and  equitable 
to  grant  relief] ;  Doth,  pursuant  to  the  ninety-sixth  section  of  the 
said  Act,  order  that  the  time  for  registration  of  the  said  mortgage 
or  charge  be  extended  until  the  —  day  of  — ,  19 —  ;  But  this  order 
is  to  be  without  prejudice  to  the  rights  of  parties  acquired  prior  to 
the  time  when  such  debentures  shall  be  actually  registered. — See 
Re  Joplin  Brewery  Co.,  Ld.,  Buckley,  J.,  29  Oct.  1901,  A. ;  [1902] 
1  Ch.  79  ;  Re  Spiral  Globe  Co.,  [1902]  1  Ch.  396  ;  Re  S.  Ahrahams 
&  Sons,  [1902]  1  Ch.  695. 
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2.  Similar  Order — Preservation  of  Rights  of  Debertiwe  Holders, 

inter  se. 

On  appeal. — This  Court  being  satisfied  that  tlie  omission  to 
register  the  several  debentures  of  the  —  co.  set  forth  in  the 
schedule  hereto  within  the  time  required  by  the  Companies  (Con- 
solidation) Act,  1908,  was  accidental.  Doth  pursuant  to  the  ninety- 
sixth  section  of  the  said  Act  order  that  the  time  for  registration  of  the 
said  debentures  be  extended  until  the  —  day  of  — ,  inclusive  :  Pro- 
vided always  that  this  order  is  to  be  without  prejudice  to  any  rights 
(other  than  rights  in  respect  of  debentures  of  the  said  series)  which 
may  have  been  or  may  be  acquired  against  the  holders  of  the  said 
debentures  set  forth  in  the  schedule  to  this  order  prior  to  the  time 
when  such  last-mentioned  debentures  shall  be  actually  registered  ; 
And  this  Court  doth  declare  that,  except  so  far,  if  at  all,  as  may  be 
necessary  for  giving  effect  to  the  proviso  aforesaid,  such  proviso 
shall  not  interfere  with  the  rights  of  equality  among  themselves 
attached  to  all  the  debentures  of  the  said  series,  but  so  that  in  the 
event  of  the  debentures  set  forth  in  the  said  schedule  being  avoided 
as  against  parties  having  any  such  rights  as  are  preserved  by  the  said 
proviso,  none  of  the  holders  of  the  debentures  of  the  said  series  other 
than  the  holders  of  the  debentures  set  forth  in  the  said  schedule 
shall  by  reason  of  such  avoidance  be  required  to  accept  any  less 
share  of  the  assets  comprised  in  Ms  security  than  he  would  have 
taken  if  there  had  been  no  such  avoidance. — ^See  Be  J.  C.  Johnson 
&  Co.,  Ld.,  C.  A.,  30  April,  1902,  A.  1698 ;  [1902]  2  Ch.  101. 

3.  Order  for  Extension  of  Time  for  Registration  of  Debenture 

Stock— Sect.  96. 

This  Court  being  satisfied  that  the  omission  to  register  particulars 
of  the  debenture  stock  for  an  aggregate  nominal  amount  of  £1,500,000 
created  by  the  above-named  co.  under  a  resolution  passed  by  its 
directors  on  the  —  day  of  —  in  pursuance  of  an  agreement  dated 
&c.,  as  subsequently  modified  within  the  time  required  by  the  Com- 
panies (Consolidation)  Act,  1908,  Doth  pursuant  to  the  ninety-sixth 
section  of  the  said  Act  order  that  the  time  for  the  registration  of  the 
particulars  of  the  debenture  stock  be  extended  until  —  day  of  —  5 
But  this  order  is  to  be  without  prejudice  &o.  [Form  1,  sw^ra]. — 
Adapted  from  Re  Buenos  Ayres  South  Doch  Co.,  Ld.,  Warrington,  J., 
14  May,  1909,  A.  1815. 

i.  Order  to  rectify  Omission  or  Mis-statement  in  Register  of  Mort- 
gages and  Charges  hept  under  the  Act  of  any  Particidar  with 
respect  to  such  Mortgages  or  Charges — Sect.  96. 

This  Court  being  satisfied  that  the  omission  of  (state  particular 
omission),  or  mis-statement  that  {state  particular  mis-statement),  in 
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the  register  of  mortgages  and  charges  kept  under  the  Companies  (Con- 
solidation) Act,  1908,  with  respect  to  the  mortgage  or  charge  con- 
tained in  the  said  deed  and  debentures  was  accidental  [or  due  to  &c., 
see  Form  1]  ;  Doth  order  that  the  register  of  mortgages  and  charges 
kept  under  the  said  Act  be  rectified  by  inserting  {omission)  or  by 
striking  out  {mis-statement),  and  by  inserting  (correct  statement). 


Section  V. — Eectification  op  Eegister  of  Members  op 
Company  kegistered  under  the  Companies  (Consolida- 
tion) Act,  1908. 

1.  Order  to  rectify  Register  of  Members  of  Company  by  striking  out 

Name  of  Shareholder — Sect.  32. 

This  Court  doth  order  [or  It  is  ordered]  that  the  register  of  members 
of  the  C.  D.  Co.,  Ltd.,  be  rectified  by  striking  out  the  name  of  the 
said  applicant  A.  B.  therefrom  as  the  holder  of  250  shares,  No.  — 
to  No.  —  inclusive,  in  the  said  co. ;  {if  so  ordered)  And  it  is  ordered 
that  the  said  respondents  the  C.  D.  Co.,  Ltd.,  do  repay  to  the  said 
applicant  A.  B.  the  sum  of  one  hundred  and  twenty-five  pounds 
(being  the  amount  paid  by  him  in  respect  of  the  said  shares.  No.  — • 
to  No.  —  both  inclusive,  in  the  said  co.)  together  with  interest 
thereon  at  the  rate  of  —  p.  c.  per  ann.  from  the  —  day  of  — ;  (*/ 
so  ordered)  And  it  is  ordered  that  the  respondents  the  C.  D.  Co., 
Ltd.,  do  pay  to  the  applicant  A.  B.  his  costs  of  this  motion  [or 
application]  to  be  taxed  by  the  Taxing  Master ;  And  it  is  ordered 
that  notice  of  this  rectification  be  given  to  the  Registrar  of  Com- 
panies by  serving  a  copy  of  this  order  upon  him  or  by  leaving  the 
same  with  a  clerk  at  the  ofiice  of  the  said  Registrar  and  at  the 
same  time  producing  this  order  duly  passed  and  entered. 

The  usual  practice  under  this  section  is  to  apply  by  motion. 

2.  Order  rectifying  Register  of  Members  by  striking  out  Name  of 
Shareholder  and  inserting  in  lieu  thereof  another  Name — Sect.  32. 

Order  that  the  register  of  members  of  the  Defts  C.  T.,  Ltd.,  be 
rectified  by  striking  out  the  name  of  the  Deft  H.  S.  as  a  shareholder 
of  the  Defts  C.  T.,  Ltd.,  in  respect  of  400  fully  paid  ordinary  shares 
in  the  capital  of  the  Defts  C.  T.,  Ltd.,  and  numbered  respectively 
5262  to  5661,  both  inclusive,  and  by  inserting  in  lieu  of  the  name 
of  the  Deft  H.  S.  the  name  of  the  Pit  T.  W.  F.  as  such  shareholder 
in  respect  of  the  said  shares  ;  And  it  is  ordered  that  notice  of  such 
rectification  be  given  to  the  Registrar  of  Companies  by  &c, 
[Form  1,  sup.]. 
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NOTES. 

For  procedure  on  originating  motion  ex  parte  by  the  company  asking 
that  the  register  might  be  rectified  by  removing  names  of  many  members 
induced  to  subscribe  by  misrepresentations  in  the  prospectus,  see  Be 
London  Elecirdbus  Co.,  1906,  W.  N.  147. 

The  Court  under  special  circumstances  made  an  order  directing  the  co.  to 
rectify  the  register  within  four  days  from  service  :  see  Re  L.  L.  Syndicate, 
Ld.,  1901,  W.  N.  164.  This  order  being  disobeyed,  an  order  was  subse- 
quently made  directing  a  named  person  to  make  the  rectification. 

As  to  power  of  Court  to  rectify  under  sect.  35,  see  Sussex  Brick  Co., 
[1904]  1  Ch.  598. 


Section  VI. — Eectification  op  Register  op  Members  of 
Company  not  registered  under  Companies  (Con- 
solidation) Act,  1908. 

Declaration  and  Order  rectifying  Register  of  Members  by  striking 
out  Name  of  Shareholder. 

Declare  that  the  Pits  are  entitled  to  rectify  the  register  of  members 
of  the  Pit  Co.  by  striking  out  the  name  of  the  Deft  Co.  as  a  share- 
holder in  respect  of  1000  ordinary  shares  of  £10  each,  numbered 
12643  to  13642,  both  inclusive  ;  And  doth  order  and  adjudge  the 
same  accordingly. — Re  Wigan  Junction  Ry.  Co.  v.  The  Great  Central 
Ry.  Co.,  Byrne,  J.,  8  June,  1901,  B.  1953. 


Registered 
officer. 


Registration 
of  loan  capital 
half-yearly 
account. 

Borrowing 
power. 


NOTES. 

In  the  case  of  The  Wigan  Junction  Ry.  v.  The  Great  Central  Ry.  Co., 
sup.,  the  Pit  CO.  not  being  registered  under  the  Cos.  Act,  1862,  the  pro- 
visions in  that  Act  as  to  filing  notices  of  rectification  of  register  and  other 
documents  did  not  apply.  In  fact  all,  or  nearly  aU,  the  railway  cos.  of  the 
United  Kingdom  are  incorporated  under  special  Acts,  and  the  only  returns 
to  be  made  by  them  to  the  Registrar  of  Joint  Stock  Companies  are  those 
mentioned  in  sects.  3,  8  and  10  of  the  Railway  Cos.  Securities  Act,  1866 
(29  &  30  V.  c.  108).  If  there  are  any  other  returns  they  would  be  made  to 
the  Board  of  Trade  (Railway  Department). 

By  the  Railway  Cos.  Securities  Act,  1866  (29  &  30  V.  c.  108),  s.  3,  it  is 
provided  that "  every  railway  co.  shall,  on  or  before  the  15th  day  of  January, 
1867,  register,  and  shall  always  thereafter  keep  registered,  at  the  office  of  the 
Registrar  of  Joint  Stock  Companies  in  England,  the  name  of  their  secretary, 
accountant,  treasurer  or  chief  cashier,"  and  such  officer  is  in  the  Act  referred 
to  as  "  the  co.'s  registered  officer." 

By  sect.  8,  it  is  provided  that  "  every  railway  co.  shall,"  every  half-year 
"  deposit "  with  such  registrar  "  a  copy  "  certified  as  therein  mentioned 
"  of  their  loan  capital  half-yearly  account." 

By  sect.  10,  it  is  provided  "  that  it  shall  not  be  lawful  for  any  railway 
CO.  .  .  .  to  borrow  any  money  or  mortgage  on  bond,  or  to  issue  any  deben- 
ture stock  under  any  Act  of  the  present  session,  or  passed  after  the  end  of 
the  half-year  to  which  their  then  last  registered  loan  capital  haU-yearly 
account  relates,  unless  and  until  they  have  first  deposited  with  "  such 
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registrar  "  a  statement "  certified  as  therein  mentioned  "  specifying  the 
particulars  described  in  the  first  schedule  to  this  Act,  Part  II." 

The  particulars  specified  in  the  first  schedule  are  (1)  the  Act  of  ParUament 
conferring  borrowing  power ;  (2)  the  amount  thereby  authorized ;  (3) 
whether  or  not  by  such  Act  the  obtaining  of  the  certificate  of  a  justice  or 
sheriff,  or  the  assent  of  a  meeting  of  the  CO.,  has  been  made  a  condition 
precedent  to  the  exercise  of  the  borrowing  power ;  (4)  the  date  at  which 
such  condition  has  been  fulfilled. 


Section  VII. — Eestoring  Company  to  Kegister. 

Order  to  restore  Company  to  the  Register — Sect.  242  (6). 

The  Petrs  (contributories)  by  their  Counsel  undertaking  that  the 
annual  lists  and  summaries  now  in  arrear  for  the  years  1908,  1909, 
and  1910  shall  be  made  up  and  forthwith  forwarded  to  the  Registrar 
of  Companies  as  required  by  sect.  26  of  the  Companies  (Consolidation) 
Act,  1908,  and  that  a  copy  of  the  register  containing  the  names, 
addresses,  and  occupations  of  the  directors  and  managers  of  the 
said  CO.  shall  be  sent  to  the  said  registrar  as  required  by  sect. 
75  of  the  said  Act,  and  also  that  a  notice  of  the  situation  of  the 
registered  office  of   the  said  co.  shall  be  sent  to  the  said  registrar 
as  required  by  sect.  62  of  the  said  Act,  This  Court  doth  order  that 
the  name  of  the  said  co.  be  restored  to  the  Register  of   Com- 
panies in  England,  and  pursuant  to   the   said  Act  the   said  co. 
is  to  be  deemed  to  have  continued  in  existence  as  if  the  same  had 
never  been  struck  ofi ;  And  it  is  ordered  that  the  Registrar  of  Com- 
panies do  advertise  this  order  in  his  official  name  in  the  London 
Gazette  ;  And  it  is  ordered  that  the  Petrs  &c.  pay  to  the  said  registrar 
{respondent)  his  costs  of  this  application  to  be  taxed  by  the  Taxing 
Master.— Be  Methane,  Ld.,  Swinfen-Eady,  J.,  11  March,  1911,  B.  887. 
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CHAPTER  LVIII. 

THE   COPYHOLD  ACT,   1894— COMPENSATION  FOR 
ENFBANCHISEMEVr. 


1.  Inquiry  in  an  Action,  whether  Enfranchisement  beneficial — • 
Manorial  Title — Deeds — Payment  out  or  carrying  over  of 
Compensation— 52  <fc  53  F.  c.  30 ;  57  <£  58  F.  c.  46,  ss.  33,  51 
—0.  Lv,  2  (11). 
Order  that  the  following  &c. :  1.  An  inquiry  whether  it  will  be 
beneficial  for  the  trust  estate,  in  the  pleadings  mentioned,  that  the 
Copyhold  portion  thereof,  holden  of  the  manor  of  &c.,  should  be 
enfranchised  under  the  provisions  of  the  Copyhold  Act,  1894  ;  And 
if  so,  2.  An  inquiry  whether  the  Board  of  Agriculture,  under  the 
provisions  of  the  51st  section  of  the  said  Act,  have  (i)  accepted  a 
declaration,  for  the  purposes  of  the  said  Act,  as  to  the  title  of  the 
lord  of  the  said  manor,  or  (ii)  have  directed  that  the  compensation 
or  consideration  shall  be  paid  into  Court  or  to  trustees  as  by  the 
said  Act  directed,  or  (iii)  have  satisfied  themselves  of  the  title  of  the 
lord ;  And  if  it  shall  appear  that  the  Board  of  Agriculture  have  (i) 
accepted  such  declaration,  or  (ii)  have  directed  that  the  compensation 
or  consideration  shall  be  paid  into  Court,  or  (iii)  have  satisfied  them- 
selves of  such  title,  then  3.  An  inquiry  what  sum  or  sums  will  be  due 
to  the  lord  and  steward  respectively  of  the  said  manor  as  compensation 
for  such  enfranchisement ;  And  it  is  ordered  that  the  funds  in  Court 
be  dealt  with  as  directed  in  the  schedule  hereto. 

{Insert  in  Payment  Schedule.) 


Upon  the  execution  of  the  deed 
or  deeds  of  enfranchisement 
in  this  order  mentioned  by  such 
person  or  persons  as  the  Board 
of  Agriculture  shall  require 
being  certified  by  the  Master. 

Sell  sufficient  Consols  to  raise 
what  shall  be  certified  to  be  the 
amount  of  the  compensation 
in  this  order  mentioned. 


Pay  proceeds 


The  person  or  persons 
to  be  certified  to  be 
entitled  to  receive  the 
same. 


-Adapted  from  Thellusson  v.  Woodford,  M.  R.,  24  Nov.  1855,  B.  152. 
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In  the  request  for  a  direction  to  receive  money  so  paid  into  Court  under 
the  Acts,  the  name  and  locality  of  the  particular  manor  is  to  be  stated  :  soo 
S.  C.  F.  R.,  r.  40,  and  52  &  53  V.  o.  30,  s.  11. 

2.  Consideration  Money  and  Railway  Compensation  invested  in  one 
Estate — Title  and  Conveyance  approved  hy  the  Order — Applicant 
to  supply  Deficiency — Apportionment  of  Costs — 57  <fc  58  V.  c. 
46,  s.  33—0.  LV,  2  (11). 
The  Judge  having  approved  of  the  purchase  of  the  freehold 
hereditaments  known  as  &c.,  situate  &c.,in  the  summons  mentioned 
as  a  fit  and  proper  purchase  wherein  to  invest  the  sum  of  £2500  to  be 
raised  as  directed  in  Schedule  II.  hereto ;  And  having  approved 
of  the  title  to  the  said  freehold  hereditaments  and  an  indenture 
having  been  settled  and  approved  by  the  Judge  as  a  fit  and  proper 
conveyance  of  the  said  hereditaments  consisting  of  an  indenture 
intended  to  be  made  between  A.  of  the  one  part  and  B.  of  the  other 
part  to  be  executed  as  therein  mentioned  and  which  indenture  is 
identified  by  the  signature  of  the  Master  in  the  margin  of  the  engross- 
ment thereof ;  It  is  ordered  that  the  funds  in  Court  be  dealt  with 
as  directed  in  the  Schedules  hereto  (the  funds  by  Schedule  II.  directed 
to  be  paid  to  the  said  A.  {vendor)  being  towards  payment  of  the 
purchase -money  of  £2500  in  the  summons  mentioned)  the  applicant  by 
his  solr  undertaking  to  pay  the  balance  of  such  purchase-money  ; — 
Direction  for  taxation  of  costs  ; — "  And  it  is  ordered  that  the  E.  C. 
Ry.  Co.  do  pay  one  moiety  of  the  costs  of  obtaining  this  order,  and 
such  a  proportion  of  the  costs  of  the  purchase  as  the  money  to  arise 
by  the  sale  of  the  Consols  in  Schedule  II.  mentioned  bears  to  the  said 
sum  of  £2500." 

Payment  Schedule  I. 
In  the  High  Court  of  Justice, 

Chancery  Division.  Date  of  Order  — ,  1901. 

Re  Lord  Headley. 
Ledger  Credit.    Exp.  the  Board  of  Agriculture,  the  account  of,  &c. 
Funds  in  Court.    £1876  New  Consols. 


Particulars  of  Payments,  Transfers, 

or  other  operations  to  be  carried 

out  by  tlie  Paymaster. 

Payees  and  Transferees. 

or  titles  of  separjite 

accounts. 

Amounts. 

Money. 

Securities. 

Upon  the  execution  of  the  inden- 
ture of  conveyance  made  be- 
tween A.  of  the  one  part  and 
B.  of  the  other  part  in  this 
order  mentioned  and  which  is 
identified  by  the  signature  of 
the  Master  in  the  margin  of 
the  engrossment  thereof  being 
verified  by  affidavit  :— 

Carry    over   Consols   to    Ledger 
Credit  mentioned  in  2nd  column. 

Mxp.  the  E.  C.  Ry. 
Co.  the  account  &c. 

£  s.   d. 

£     s.     rf. 
1876  0  0 

VOL.  ni. 


7  s 
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Payment  Schedule  II. 

Date  of  Order 
Re  Lord  Headley. 
Ledger  Credit.    Exp.  the  E.  C.  Ey.  Co.,  the  account  of  &c. 
Funds  in  Court  and  to  be  dealt  with — 
£94  Consols. 
Funds  to  be  carried  over  under  Schedule  I. 


,  1901. 


Particulars  of  Payments,  Transfers, 
or  other  operations  to  be  carried 
out  by  tlie  Paymaster. 

Payees  and  Transferees, 

or  titles  of  separate 

accounts. 

Amounts. 

Money. 

Securities. 

Sell  Consols 

A.  of  &e.  {vendor). 

£  s.  d. 

£     s.     d. 
1970    0   0 

Out  of  proceeds — 

Pay  one  moiety  of  costs  to  be 
taxed  under  this  order. 

Pay  residue  of  costs  of  purchase 
to  be  taxed  under  this  order. 

—Adapted  from  Re  Lord  Headley,  V.-C.  S.,  28  Feb.  1862,  A.  640 ; 
and  Re  Wadham  Coll.,  V.-C.  W.,  3  June,  1858. 

This  order,  which  was  made  on  petition,  has  been  redrawn  to  conform  to 
the  present  practice  in  Chambers  under  0.  lv,  2  (11),  under  which  this 
and  the  following  order  would  be  obtained  on  summons  at  Chambers  and 
not  on  petition :  see  O.  lv,  2(11),  and  inf.  Notes  ;  see  also  prefatory  note 
to  Sub-sect.  III.,  Sect.  III.,  Chap.  LIV.,  p.  2367,  which  equally  appUes 
to  these  orders.  For  order  for  payment  of  the  consideration  money  to  a 
tenant  for  life,  in  part  discharge  of  advances  by  him  to  the  trustees  of  an 
Estate  Act,  to  enable  them  to  complete  their  contracts  for  the  purchase 
of  other  lands,  see  Re  Wyndham's  Estate  Act,  M.  R.,  22  June,  1861,  B.  1198. 


3.  Discharge  of  an  Incumbrance — 57  &  58  7.  c.  46,  s.  33. 

Oedee  that  the  funds  in  Court  be  dealt  with  as  directed  in 
the  schedule  hereto  the  sum  of  £ — ■  therein  mentioned  being  the 
total  of  the  sums  of  £ —  &c.,  by  the  said  certificates  of  lodgment 
appearing  to  have  been  lodged  in  Court  for  the  enfranchisement  of 
certain  copyhold  lands  in  the  summons  mentioned  and  being  paid 
to  H.  as  in  the  said  schedule  mentioned  in  part  satisfaction  of  what 
is  due  to  him  on  the  mortgage  of  £ —  in  the  summons  mentioned. 

{Insert  in  Payment  Schedule.) 


Pay  cash 


£  s.  d. 


—Adapted  from  Re  Manor  of  SlaugJiam,,  M.  R.,  1  July,  1861,  B.  1539. 
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4.  Consideration  Money  invested  in  Stock — Interest  'paid  to  Tenant 
for  Life— 57  &  58  7.  c.  46,  s.  33. 
Read  the  certificates  of  lodgment,  dated  &c.,  whereby  it  appears 
that  the  following  sums  have  been  lodged  in  Court  to  the  credit 
mentioned  in  the  schedule  hereto,  that  is  to  say,  the  sum  of  £ —  by 
A.,  the  sum  of  £ —  by  B.,  and  the  sum  of  £ —  by  C,  Order  that  the 
funds  in  Court  be  dealt  with  as  directed  in  the  schedule  hereto. 

(Insert  in  Payment  Schedule.) 


Invest  cash  in  Consols  to  the 
ledger  credit  mentioned  in 
second  column. 


Pay  interest  as  it  accrues  during 
life  of  payee  on  Consols  to  be 
purchased. 


"  In  the  matter  of  the 
Board  of  Agriculture  Act, 
1889,  and  in  the  matter 
of  the  trusts  of  the  will 
of  D.,  the  late  lord  of  the 
manor  of  R." 

Applicant  G.  of  &o. 


£   s.   d. 


— Adapted  from  Exf.  L.  of  Manor  of  Chatteris  Ramsey,  V.-C.  W.,  31 
May,  1862,  A.  1120. 

For  order  for  payment  of  the  costs,  the  expense  of  effecting  enfranchise- 
ments, and  the  succession  duty,  out  of  funds  in  Court,  and  for  investment  of 
the  residue,  and  payment  of  the  interest  to  a  tenant  for  life,  see  Re  Sir  J. 
Lomhe's  Estate,  V.-C.  K.,  28  May,  1861. 

For  order  for  inquiry  whether  any  fines  would  have  become  due,  pursuant 
to  21  &  22  V.  c.  94,  s.  6,  from  copyholders  admitted  prior  to  1  July,  1853, 
to  copyholds  taken  by  a  railway  oo.,  and  whether  the  petitioner,  as  tenant 
for  life,  was  entitled  to  such  fines,  and,  if  so,  what  proportion  of  the  com- 
pensation paid  in  by  the  co.  represented  the  same,  see  Be  Sir  T.  M.  Wilson's 
Estate,  Form  6,  sup.  p.  2358. 

For  form  of  application  for  investment  of  money  paid  in,  see  D.  C.  F. 
1146. 


NOTES. 

By  the  Board  of  Agriculture  Act,  1889  (52  &  53  V.  c.  30),  the  powers 
formerly  vested  in  the  Copyhold  Commrs  and  the  Land  Commrs,  as  suc- 
cessors to  the  Copyhold  Commrs,  were  vested  in  the  Board  of  Agriculture, 
now  designated  as  the  Board  of  Agriculture  and  Fisheries  (see  the  Board 
of  Agriculture  and  Fisheries  Act,  1903  (3  Ed.  7,  c.  31).) 

By  the  Copyhold  Act,  1894  (57  &  58  V.  c.  46),  s.  26,  sub-s.  1,  money  pay-  Money  pay- 
able under  this  Act  as  the  compensation  or  consideration  for  an  enfranchise-  able  to  lord, 
ment  may,  subject  to  the  other  provisions  of  the  Act,  be  paid  to  the  lord  for 
the  time  being.  Provided  that  where  any  money  is  payable  in  pursuance 
of  the  section  to  a  lord  having  only  a  limited  estate  or  interest  in  the  manor, 
the  Board  of  Agriculture,  (a)  if  the  money  exceeds  the  sum  of  twenty 
pounds  for  all  the  enfranchisements  in  the  manor,  shall  direct  it  to  be  paid 
into  Court  or  to  trustees  in  manner  provided  by  this  Act ;  and  (b)  if  the 
money  does  not  exceed  the  sum  of  twenty  pounds  for  all  the  enfranchise- 
ments in  the  manor,  may  direct  it  either  to  be  paid  in  manner  aforesaid,  or 
to  be  retained  by  the  lord  for  his  own  use,  as  in  their  discretion  they  think  fit. 

By  sub-sect.  2,  if  a  lord  refuses  to  accept  any  money  payable  to  him  under  Lord  refusing 
the  section,  the  money  is  to  be  paid  into  Court  or  to  trustees  in  manner  pro-  to  accept 
vided  by  this  Act.  payment. 
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Payment  into .     By  sect.  32,  sub-sect.  1,  where  money  is  directed  by  or  in  pursuance  of  the 


Court. 


Payment 
to  trustees, 


S.  C.  P.  R. 
1905. 


Act  to  be  paid  into  Court,  it  is  to  be  paid  into  the  High  Court  in  manner 
provided  by  rules  of  Court  to  an  account  ex  parte  the  Board  of  Agriculture. 

By  sub-sect.  2,  where  money  is  directed  by  the  Act  to  be  paid  to  trustees, 
it  is  to  be  paid  (a)  if  there  are  any  trustees  acting  under  a  settlement  under 
which  the  lord  or  owner  of  the  manor  or  rent-charge  in  respect  of  which 
the  money  arises  derives  his  estate  or  interest  in  the  manor  or  rent-charge, 
then  to  these  trustees  or  to  such  one  or  more  of  them  as  the  Board  of  Agri- 
culture direct ;  and  (b)  in  any  other  case  to  trustees  appointed  by  the  Board 
of  Agriculture. 

By  sub-sect.  3,  where  money  may,  under  the  provisions  of  the  Act,  be  paid 
either  into  Court  or  to  trustees,  it  may  be  paid  either  into  Court  or  to  trustees 
at  the  option  (where  the  money  arises  in  respect  of  an  enfranchisement)  of 
the  lord  for  the  time  being. 

By  the  Supreme  Court  Fund  Rules,  1905,  r.  40,  "  money  lodged  in  Court 
in  the  Chancery  Division  pursuant  to  the  Copyhold  Acts  shall  be  placed  in 
the  books  at  the  pay-office  to  the  credit  of  '  Mx  parte  the  Board  of  Agri- 
culture and  Fisheries,'  and  of  the  particular  manor  in  respect  of  which  the 
money  shall  be  so  paid  in  ;  and  in  the  request  for  a  direction  for  the  lodgment 
the  name  and  locality  of  such  particular  manor  shall  be  stated." 
Application  or  By  sect.  33  of  the  Copyhold  Act,  1894,  sub-sect.  1,  "  where,  in  pursuance 
investment.  of  the  Act,  any  money  in  respect  of  an  enfranchisement  or  the  redemption 
or  sale  of  a  rent-charge  is  paid  into  Court  or  to  trustees,  the  money  shall 
when  paid  into  Court  be  applied  under  the  direction  of  the  Court,  and  when 
paid  to  trustees  be  applied,  subject  to  the  consent  of  the  Board  of  Agricul- 
ture, by  the  trustees,  in  one,  or  partly  in  one  and  partly  in  another  or  others, 
of  the  following  modes  of  apphcation  or  investment,  that  is  to  say  : 

"  (a)  in  the  purchase  or  redemption  of  the  land  tax  or  in  or  towards  the 
discharge  of  any  incumbrance  affecting  the  manner  or  the  rent-charge  or 
other  hereditaments  settled  with  the  manor  or  rent-charge  to  the  same  or  the 
like  uses  or  trusts  ;  or 

"  (b)  in  the  purchase  of  land ;  or 

"  (c)  in  investment  in  two  and  three-quarters  per  centum  consolidated 
stock  or  in  Government  or  real  securities,  or  in  any  of  the  investments  in 
which  trustees  are  for  the  time  being  authorized  by  law  to  invest ;  or 

"  (d)  in  payment  to  any  person  who  would,  if  the  enfranchisement  or 
redemption  or  sale  had  not  taken  place,  be  absolutely  entitled  to  the  manor 
or  the  rent-charge  respectively." 

By  sub-sect.  2,  "  land  purchased  under  this  section  shall  be  conveyed  to 
the  uses,  on  the  trusts,  and  subject  to  the  powers  and  provisions  which  are  or 
would  but  for  the  enfranchisement  or  redemption  or  sale  be  subsisting  in  the 
manor  or  rent-charge,  as  the  case  may  be,  or  as  near  thereto  as  circumstances 
permit." 

By  sub-sect.  3,  "  the  income  of  an  investment  under  this  section  shall  be 
paid  to  the  person  who  is  or  would  but  for  the  enfranchisement  be  entitled  to 
the  rents  and  profits  of  the  manor,  or  would  but  for  the  redemption  or  sale  be 
entitled  to  the  rent-charge,  as  the  case  may  be." 

By  sub-sect.  4,  "  an  investment  or  other  application  of  money  in  Court 
under  this  section  shall  be  made  on  the  apphcation  of  the  person  who  would 
for  the  time  being  be  entitled  to  the  income  of  an  investment  of  the  money." 

By  the  Copyhold  Act,  1894,  s.  51,  sub-s.  1,  before  any  enfranchisement 
under  the  Act,  the  Board  of  Agriculture,  now  designated  as  the  Board  of 
Agriculture  and  Fisheries  (see  p.  2451,  sup.)  may,  if  they  think  fit, 
require  the  lord  or  his  steward  to  make  a  statutory  declaration  in  such 
form  as  the  Board  direct,  stating  who  are  the  persons  for  the  time  being 
filling  the  character  or  acting  in  the  capacity  of  lord,  the  nature  and  extent 
of  the  estate  and  interest  of  the  lord  in  the  manor,  and  the  date  and 
short  particulars  of  the  deed,  will,  or  other  instrument  under  which  he 
claims  or  derives  the  title,  and  the  name  and  style  of  the  person  in  whose 
name  the  court  of  the  manor  was  last  holden,  and  the  date  of  the  holding 
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of  that  court,  and  the  incumbrances,  if  any,  affecting  the  manor,  and 
the  Board  may  accept  a  declaration  made  under  the  section  for  the 
purposes  of  the  Act ;  and  by  sub-sect.  2,  if  the  lord  or  his  steward 
does  not  make  a  declaration  which  he  is  required  to  make  in  pursuance 
of  this  section,  or  if,  in  the  opinion  of  the  Board,  the  declaration  does  not 
fully  and  truly  disclose  all  the  necessary  particulars,  or  if  the  lord  refuses 
to  give  any  evidence  wliich  the  Board  think  proper  and  necessary  to  show  a 
satisfactory  prima  facie  title  in  the  lord,  or  if  the  Board  think  that  the  in- 
cumbrancers should  be  protected,  the  Board  may,  if  they  think  the  justice  of 
the  case  reqviires  it,  direct  the  compensation  or  consideration,  where  it  is  a 
gross  sum,  to  be  paid  into  Court  or  to  trustees  in  manner  directed  by  the  Act. 

By  sect.  53,  sub-sect.  1,  if  any  objection  is  made  or  question  arises  in  the  Jurisdiction 
course  of  the  valuation  in  a  compulsory  enfranchisement  under  the  Act  in  of  Board  to 
relation  to  any  alleged  custom,  or  the  evidence  thereof,  or  any  matter  of  law  determine 
or  fact  material  to  the  valuation  or  arising  on  the  enfranchisement,  the  lord  questions, 
or  tenant  may  require,  in  writing,  that  the  question  be  referred  to  the  Board 
of  Agriculture,  and  the  Board  shall  inquire  into  and  decide  the  question,  and 
their  decision  is,  subject  to  the  appeal  provided  by  the  section,  to  be  final. 
Sub-sect.  2  :  either  party  may  appeal  to  the  High  Court  by  way  of  special 
case  from  a  decision  of  the  Board  on  a  matter  of  law,  subject  to  the  following 
provisions,  that  is  to  say  :   (a)  an  apphcation  to  state  a  case  must  be  made 
to  the  Board  within  twenty-eight  days  after  the  decision  appealed  from ; 
(b)  the  person  applying  for  the  case  must  give  to  the  other  party  to  the 
inquiry  not  less  than  fourteen  days'  previous  notice  in  writing  of  the  intended 
application  ;  (c)  the  case  shall,  if  the  parties  differ,  be  settled  by  the  Board ; 
(d)  the  judgment  of  the  Court  on  a  special  case  shall  be  final  and  binding  on 
the  parties  and  on  the  Board. 

Ecclesiastical  copyholds  may  also,  by  the  Episcopal  and  Capitular  Estates  Ecclesiastical 
Act,  1851  (14  &  15  V.  c.  104),  ss.  1,  6,  be  enfranchised  under  the  Copyhold  copyholds. 
Acts  ;  and  all  moneys  payable  on  such  enfranchisements  are  to  be  paid  to 
the  Ecclesiastical  Commrs,  and  applied  by  them  in  the  purchase  of  other 
lands,  as  provided  in  14  &  15  V.  c.  104  ;  and  by  sect.  75  of  the  Copyhold  Act, 
1894,  these  provisions  are  preserved  in  respect  to  any  enfranchisements 
under  that  Act  which  it  appears  to  the  Board  of  Agriculture  might  have 
been  made  under  the  Act  of  1851  or  any  amending  Act.  But  where  the 
ecclesiastical  interest  is  reversionary  only,  the  consideration,  if  it  is  a  gross 
sum,  is  to  be  paid  into  Court  or  to  trustees  and  applied  accordingly  until  the 
time  when  the  reversion  would  have  come  into  possession. 

By  0.  LV,  2  (11),  apphcations  under  the  Copyhold  Acts  respecting  funds  Application 
in  Court  are  to  be  made  by  summons  at  Chambers,  and  the  Copyhold  Commrs  respecting 
(now  the  Board  of  Agriculture  and  Fisheries)  are  not  to  be  served  with  the  p     !  ™ 
summons  unless  the  Judge  so  directs. 

Such  money  is  within  the  exceptions  of  S.  C.  F.  R.,  r.  77,  as  to  the  placing 
of  money  in  Court  on  deposit. 

The  provisions  of  the  Copyhold  Acts,  1852  and  1858,  do  not  apply  to  a  Purchase  by 
purchase  of  copyholds  by  a  railway  co.  under  the  L.  C.  C.  Act,  s.  95,  so  as  to  railway  co. 
entitle  the  lord  for  his  own  absolute  use  (as  incident  to  his  Ufc  estate  and 
against  the  remaindermen)  to  the  fines  in  respect  of  admittance  directed  by 
the  Act  of  1858,  s.  6,  to  be  paid  by  the  tenants  as  a  condition  of  obtaining 
enfranchisement :  Re,  Wilsm's  Estate,  IJ.  &  H.  619  ;  3  D.  J.  &  S.  410. 

As  to  enfranchisements  by  the  Board  of  Agriculture  and  Fisheries,  see 
Scriven  on  Copyholds,  pp.  326  et  seq.  ;  Elton,  pp.  365  seq.  ;  and  as  to 
enfrancliisement  under  the  Lands  Clauses  Acts,  v.  sup.  p.  2376, 
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CHAPTER  LIX. 

DEFENCE    ACTS. 


1.  Compensation  ajyplied  in  recouping  Tenant  in  Tail  the  Expense 

of  providing  Steam  Engine,  &c.  to  make,  good  Deficiency  of 
Water  Supply.— 5  d  6  V.  c.  94,  s.  26 ;   23  <fc  24  V.  c.  112, " 
ss.  23,  46. 

Upon  the  application  by  summons  dated  &c.,  of  the  D.  of  W., 
and  upon  hearing  the  solrs  for  the  applicant,  and  for  {Trustees  of 
54  Geo.  III.  c.  cxli.,  and  55  Geo.  III.  c.  clxxxvi.,  creating  an  inalienable 
estate  tail),  and  for  H.  M.'s  Priacipal  Secretary  of  State  for  the  War 
Department,  and  upon  reading  &c.,  whereby  it  appears  that  the 
applicant,  the  D.  of  W.,  has  expended  the  sum  of  £1319  iu  the 
erection  of  a  steam  engine,  with  suitable  machinery  and  additional 
buildings  for  the  reception  and  proper  use  thereof,  at  the  —  Mill, 
being  part  of  the  estates  settled  by  the  said  Acts  whereof  the  applicant 
is  tenant  in  tail,  to  make  good  the  deficiency  in  the  supply  of  water 
to  the  said  mill  occasioned  by  the  diversion  and  impoundiug  of 
water  through  operations  carried  on  under  the  direction  of  the  War 
Department ;  And  the  Judge  being  of  opinion  that  the  said  steam 
engine,  machinery,  and  buildings  are  of  a  permanent  character. 
Doth  order  that  the  applicant,  the  D.  of  W.,  be  at  liberty  to  retain 
for  his  own  use,  in  part  satisfaction  of  the  said  sum  of  £1319,  so 
expended  by  him,  the  sum  of  £920  received  by  him  of  the  said 
Principal  Secretary  of  State,  in  discharge  of  the  like  amount,  by  the 
award  dated  &c.  awarded  as  compensation  for  the  damage  and  loss 
occasioned  by  the  said  diversion  and  impounding  of  water,  and  by 
the  stoppage  of  the  working  of  the  said  mill. — Re  D.  of  Wellington's 
Sealed  Estates,  die,  M.  R.  at  Chambers,  12  Dec.  1860,  B.  2440 ; 
S.  C,  3  D.  F.  &  J.  13. 

2.  Compensation  laid  out  in  Stock — Income  paid  to  Tenant  for  Life 
—Costs— 5  (&6V.C.  94,  s.  26  ;  23  <fc  24  F.  c.  112,  ss.  23,  46. 

Upon  the  petition  of  &c.,  and  upon  hearing  counsel  for  the  Petrs 
and  for  H.  M.'s  Principal  Secretary  of  State  for  the  War  Department, 
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and  upon  reading  the  certificate  of  lodgment  of  £ —  {being  cash, 
lodged  by  the  Secretary  of  State  for  compensation),  Order  that 
it  be  referred  to  the  Taxing  Master  to  tax  the  costs,  charges  and 
expenses  of  the  Petrs,  properly  incurred  in,  about,  and  relating  to 
the  negotiation  for  carrying  into  effect  and  completing  the  contract 
for  sale  of  the  hereditaments  and  premises  in  the  petition  mentioned, 
to  the  said  Principal  Secretary  of  State  for  the  War  Department, 
and  the  costs  of  the  Petrs  of  and  consequent  upon  this  application, 
and  the  Taxing  Master  is  to  distinguish  such  last  mentioned  costs  ; 
And  it  is  ordered  that  pursuant  to  the  covenant  for  payment  thereof 
contained  in  the  said  indenture  {made  between  the  Petrs  and  the  said 
Secretary),  the  said  distinguished  costs  be  paid  by  the  said  Secretary 
to  the  Petrs ;  And  it  is  ordered  that  the  funds  in  Court  be  dealt 
with  as  directed  in  the  Schedule  hereto. 
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Payment  Schedule. 

Re  Maynard's  Trusts. 

Ledger  credit.    Exp.  An  Act,  &c.  (5  &  6  V.  c.  94,  or  23  &  24  V.  c.  112, 
or  as  the  case  may  be),  the  account  of  the  owners  of 
the  messuages  or  tenements,  numbered  &c. 
Funds  in  Court :  £ —  cash. 


Particulars  ot  Payment'",  Transfers, 

or  other  Operations  to  be  carried 

out  by  the  Paymaster. 

Payees,  Transferees,  or 
titles  of  Separate  Accounts. 

Amounts. 

Money. 

Securities. 

Pay    costs,    charges    and    ex- 
penses  to    be   taxed   under 
this   order   other  than   dis- 
tinguished costs. 

Invest    residue    of     cash    in 
Consols. 

Pay  interest  as  it  accrues  dur- 
ing life  of  payee  or  Consols  to 
be  purchased. 

Petr  T.,  married  woman, 
of  &c. 

£  s.  d. 

£  s.   d. 

Adapted  from  Re  Maynard's  Trusts,  V.-C.  S.,  8  Feb.  1861,  B.  199  ; 
7  Jur.  N.  S.  232  ;  9  W.  R.  330 ;  and  see  Exp.  St.  John's  Coll.,  Gam- 
bridge,  M.  R.,  6  July,  1861,  B.  2171. 
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3.  Form  of  Order  for  Payment  of  Deposit  in  Court  to  the  Secretary 
for  War— 55  &  56  7.  c.  43  {Military  Lards  Act,  1892): ;  ard 
23  &  24  F.  c.  106  {Lands  Clauses  Consolidation  Acts  Amend- 
ment Act,  1860). 

{Title  of  Petition.) 

Exp.  His   Majesty's   Principal   Secretary   of   State 
for  War,  "  The  account  of  T.  E.  F." 

In  the  matter  of  the  Salisbury  Plain  Order,  1898, 

and 
In  the  matter  of  the  Military  Lands  Provisional  Orders 
Confirmation  (No.  2)  Act,  1898, 
and 
In  the  matter  of  the  Military  Lands  Acts,  1892  [to  1900], 

and 
In  the  matter  of  the  Lands  Clauses  Consolidation  Acts. 
Upon  the  petition  of  H.  M.'s  Principal  Secretary  of  State  for  the 
War  Department  on  the  &c.,  preferred  unto  this  Court,  and  upon 
hearing  counsel  for  the  Petr,  And  upon  reading  the  said  petition,  an 
order  dated  &c.,  an  aifidavit  of  &c.,  filed  &c.,  of  due  service  of  the 
said  petition  on  the  respondent  T.  E.  F.,  and  the  exhibits  therein 
referred  to  {enter  other  evidence),  and  the  certificate  of  the  funds, 
This  Court  doth  order  that  the  funds  in  Court  be  dealt  with  as 
directed  in  the  Schedule  hereto. 

Payment  Schedule. 
Be  F.,  and  i?e  Salisbury  Plain  Order.    1900.    F.  043. 

Ledger  credit.    Exp.  the  Secretary  of  State  for  War,  "  The  account 

of  T.  E.  F." 
Funds  in  Court :  £1000.    Money  on  deposit :  £15  cash. 


Particulars  of  Payments,  Transfers, 

or  other  Operations  to  be  carried 

out  by  the  Paymaster. 

Payees  and  Transferees,  or 
titles  of  Separate  Accounts . 

Amounts. 

Money. 

Securities. 

Pay  funds  and  any  interest  . . 

H.  M.  Principal  Secretary 
of   State   for  the   War 
Department. 

£  <,.  d. 

£    s.    d. 

Re  Fowle,  Cozens-Hardy,  J.,  28  July,  1900,  A.  958. 

4.  Order  in  a  like  Case  showing  Evidence  read — War  Department  to 

pay  Costs. 

{Similar  Title  to  Form  3,  mutatis  mutandis.) 
Upon  the  petition  of  H.  M.'s  Principal  Secretary  of  State  for  the 
War  Department  on  the  &c.,  preferred  &c.,  and  upon  hearing  counsel 
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for  the  Petr  and  for  tlie  respondent  E.  J.  H.,  And  upon  reading  the 
said  petition,  a  Provisional  Order  made  on  the  &o.,  by  the  Secretary 
of  State  for  War  in  exercise  of  the  powers  contained  in  the  above- 
mentioned  Military  Lands  Act,  1892,  the  above-mentioned  Military 
Lands  Provisional  Orders  Confirmation  (No.  2)  Act,  1898,  the  notice 
to  treat  dated  1  Nov.  1898,  the  appointment  dated  30th  May,  1899,  of 
E.  F.  B.  F.  as  arbitrator  on  behalf  of  E.  J.  H.,  the  appointment  dated 
&c.,  of  C.  B.  as  umpire,  the  appointment  dated  &c.,  of  A.  K.  B., 
as  valuer  of  the  lands  or  the  interest  therein  to  which  the  said 
E.  J.  H.  was  entitled,  the  valuation  dated  &c.,  of  the  said  A.  K.  B., 
a  bond  under  the  hand  and  seal  of  the  Secretary  for  War  dated  &c., 
the  award  dated  &c.,  of  the  said  C.  B.,  a  deed  poll  dated  &c.,  under 
the  hand  and  seal  of  the  Secretary  for  War,  an  afi&davit  of  J.  F.  C. 
filed  &c.,  and  the  exhibits  therein  referred  to  and  the  certificate 
of  the  funds  ;  This  Court  doth  order  that  the  respondent  do  deliver 
up  to  the  Petr  H.  M.'s  Principal  Secretary  of  State  for  the  War 
Department  the  said  bond  dated  &c.,  And  it  is  ordered  that  the  Petr 
do  pay  to  the  respondent  his  costs  of  the  said  petition  to  be  taxed 
by  the  Taxing  Master  in  case  the  parties  difier. 

{Insert  in  Payment  Schedule.) 

Exp.  the  Secretary  of  State  for  War. 

Ledger  credit :  as  above.     "  The  account  of  E.  J.  H." 

Funds  in  Court :  £6354:  lis.  6d.    Money  on  deposit. 
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Particulars  of  Payments,  Transfers, 

or  other  Operations  to  be  carried 

out  by  tlie  Paymaster. 

Payees  and  Transferees  or 
titles  of  Separate  Accounts. 

Amounts . 

Money. 

Securities. 

Pay  funds  and  any  interest   .  . 

H.  M.'s  principal  Secre- 
tary of  State  for  the  War 
Department. 

£  s.  d. 

£    s.  d. 

See  Re  Havens,  Buckley,  J.,  20  Dec.  1900,  B.  1482. 

For  forms  of  applications  under  the  Defence  Acts,  see  D.  C.  F.  1149  ei  seq. 


NOTES. 

The  purchase  of  hereditaments  required  for  naval  or  military  purposes  is  Acts 
now  regulated  by  the  following  Acts,  namely  : —  regulating 

5  &  6  V.  c.  94,  the  Defence  Acts,  1842  ;  purchases. 

17  &  18  V.  c.  67,  Common,  &c.  Rights  (Ordnance)  Act,  1854 ; 

18  &  19  V.  c.  117,  Ordnance  Board  Transfer  Act,  1855 ; 

22  V.  c.  12,  Common  Rights,  &c.  (War  Department)  Act,  1859  (except 

sect.  1  which  is  repealed  by  56  &  56  V.  c.  43) ; 

23  &  24  V.  c.  106,  the  Lands  Clauses  Consolidation  Acts  Amendment 

Act,  1860  ; 
23  &  24  V.  c.  112,  the  Defence  Act,  1860  ; 
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26  &  27  V.  c.  65,  the  Volunteer  Act,  1863  (except  sects.  31  to  40,  which 

are  repealed  by  55  &  56  V.  c.  43) ; 

27  &  28  V.  c.  67,  the  Admiralty  Lands  and  Works  Act,  1864 ; 

27  &  28  V.  c.  89,  the  Defence  Act  Amendment  Act,  1864  ; 

28  &  29  V.  c.  65,  an  Act  to  explain  the  Defence  Act,  1860  ; 
28  &  29  V.  c.  124,  the  Admiralty  Powers,  &c.  Act,  1865  ; 

35  &  36  V.  c.  68,  Military  Forces  Localization  (Expenses)  Act,  1872 ; 

36  &  37  V.  c.  72,  Defence  Acts  Amendment  Act,  1873  ; 

48  &  49  V.  c.  36,  s.  3,  Artillery  and  Rifle  Ranges  Act,  1885  (rest  of  Act 
repealed  by  55  &  56  V.  c.  43) ; 

54  &  55  V.  c.  54,  s.  11,  Ranges  Act,  1891  (rest  of  Act  repealed). 

55  &  56  V.  c.  43,  Military  Lands  Act,  1892  (which  contains  a  schedule 

repealing  certain  enactments) ; 

58  &  59  V.  c.  35,  Naval  Works  Act,  1895  ; 

59  V.  c.  6,  Naval  Works  Act,  1896  ; 

63  &  64  V.  c.  56,  Military  Lands  Act,  1900. 

Under  these  Acts  the  Secretary  for  War  (18  &  19  V.  c.  117) — who  in  all 
contracts  or  assurances  is  to  be  described  as  "  His  Majesty's  Principal  Secre- 
tary of  State  for  the  War  Department,"  without  name  :  s.  5,  is  empowered 
to  purchase  and  hold  lands,  &c.  required  for  barracks  or  defence  in  trust 
for  His  Majesty  (5  &  6  V.  c.  94,  ».  9),  by  agreement,  though  the  vendors 
are  corporations  or  persons  under  disabiUty  :  ss.  10,  18  ;  or  compulsorily, 
unless  the  land  is  required  for  barracks,  and  upon  such  compulsory  pur- 
chases to  have  the  amount  of  compensation  ascertained  by  a  jury  :  s.  19. 
Compensa-  Where  any  party  is  prevented  by  absence  from  treating,  the  amount  of 

tion,  how         compensation  is  to  be  ascertained  by  a  surveyor  appointed  by  two  justices  : 
ascertained.      23  &  24  V.  c.  112,  ss.  14,  46. 

Interests  omitted  to  be  purchased  are  subjects  for  subsequent  compensa- 
tion :  sects.  36,  46. 

The  owner  of  lands  compulsorily  acquired  is  entitled  to  compensation  for 
the  injurious  affection  of  his  adjoining  land  arising  from  the  natural  and 
ordinary  use  of  the  land  for  the  purposes  for  which  it  was  taken  :  Blunddl 
V.  Rex,  [1905]  1  K.  B.  516,  following  Reg.  v.  Abbott,  [1897]  2  I.  R.  362,  and 
Re  Ned's  Point  Battery,  [1903]  2  I.  R.  192. 
Payment  Where  the  owner  is  under  disability,  or  is  not  absolutely  entitled,  or  where 

into  Court.  a  title  is  not  shown  within  three  months  after  notice  (23  &  24  V.  c.  112, 
ss.  22,  46),  the  compensation  is  to  be  paid  into  Court  in  the  matter  of  the 
Acts  and  to  the  credit  of  the  persons  claiming  to  be  interested  therein  :  5  &  6 
V.  c.  94,  s.  25  ;  22  &  23  V.  c.  21,  s.  8  ;  or,  if  the  amount  is  less  than  £200, 
the  money  may,  at  the  option  of  the  vendor,  be  paid  into  Court,  or  to  three 
trustees  :   5  &  6  V.  o.  94,  s.  25. 

Where  any  compensation  is  paid  into  Court,  a  sum  of  £30  is  (except  in 
cases  of  delay  in  deducing  a  title)  to  be  added  to  it  as  an  equivalent  for  con- 
sequent expenses,  and  the  Secretary  for  War  is  thereupon  discharged  from 
liabiUty ;  but  the  Court  may  allot  to  any  partial  owner,  in  respect  of  ex- 
penses of  investment,  any  portion  of  the  compensation  which  it  may  deem 
just :  23  &  24  V.  c.  112,  ss.  21,  46. 
Investment.  The  Court  may  make  orders,  at  the  instance  of  any  persons  interested  in 
the  fund,  for  its  investment  in  the  public  funds,  or  in  Government  or  real 
securities,  or  in  the  purchase  of  other  lands,  or  for  payment  of  the  principal 
or  income,  or  otherwise  concerning  the  disposition  of  the  money  or  income, 
or  any  part  thereof,  for  the  benefit  of  the  persons  interested,  or  for  appoint- 
ing any  trustees  for  any  such  purposes  :  5  &  6  V.  c.  94,  s.  26. 

Such  orders  may,  by  the  23  &  24  V.  c.  112,  ss.  23,  46,  be  obtained  on  sum- 
mons :  Re  D.  of  Wellington,  Form  1,  sup.  p.  2454 ;  Be  Elliott,  M.  R.  at 
Chambers,  23  June,  1863,  A.  1311 ;  and  0.  lv,  2  (7) ;  but  it  seems  that  this 
Act  has  not  abolished  the  former  practice,  and  that  the  application  may 
stiU  be  made  by  petition  or  motion  under  the  5  &  6  V.  c.  94,  s.  26  :  Exp. 
Morshead,  33  Beav.  254 ;  Re  Sadler's  Trusts,  V.-C.  W.,  27  June,  1863,  B 
1576 ;  Dan.  1902. 
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In  Re  Maynard,  Form  2,  sup.  p.  2454  ;  9  W.  R.  330,  the  costs  of  a  petition 
for  investment  in  Consols  of  money  paid  for  land  taken  before  the  passing 
of  the  Defence  Act,  1860,  were  allowed  against  the  Secretary  for  War,  but 
future  applications  under  the  Defence  Acts  were  directed  to  be  made  in 
Chambers. 

Funds  in  Court  have  been  paid  out  to  be  administered  by  trustees  of  wills  Payment  out. 
having  power  to  sell  and  give  discharge  to  purchasers :  Exp.  Morshead,  sup.  ; 
Re  Sadler^s  Trusts,  sup. 

Service  on  the  sob  for  the  War  Department  operates  as  service  on  the  Service. 
Secretary  for  War :  23  &  24  V.  c.  112,  ss.  45,  46. 

Service  on  the  Secretary  of  State  for  War  of  applications  concerning  a 
fund  paid  in  under  the  Act  is  unnecessary  :  Exp.  Morshead,  33  Beav.  254. 

In  addition  to  the  powers  of  these  Acts,  the  Secretary  for  War  may  use  Application 
the  powers  of  the  L.  C.  C.  Act,  23  &  24  V.  c.  106,  s.  7  ;  and  see  Defence  of  L.  C.  C. 
Acts  :  17  &  18  V.  0.  67  and  23  &  24  V.  c.  112,  s.  29.  -^ot. 

Where  land  has  been  taken  under  these  Acts,  the  Secretary  for  War  is  a 
necessary  party  to  any  action  for  nuisance  committed  by  the  officer  in  charge 
of  it ;  and  it  seems  that  user  for  a  bond  fide  military  purpose  cannot  be 
restrained  by  the  Court :  Hawley  v.  Steele,  6  Ch.  D.  521. 

By  the  Defence  Acts  Amendment  Act,  1873  (36  &  37  V.  c.  72),  power  is  Eestraint  on 
given  to  the  Secretary  for  War  to  seU  lands,  subject  to  conditions  as  to  their  building, 
being  kept  free  from  obstructions. 

By  the  Defence  Act,  1860,  special  provisions  were  made  for  taking  lands 
for  the  defence  of  Dover,  Portland,  and  the  royal  arsenals  and  dockyards, 
and  for  estabUshing  a  central  arsenal,  and  for  these  purposes  for  keeping 
lands  free  from  buildings. 

As  to  this  restraint  on  buUding,  and  that  the  owner  cannot  claim  interest 
or  compensation  for  it,  see  E.  Suffolk  v.  Lems,  1  H.  &  M.  369. 

The  Military  Lands  Act,  1892  (55  &  56  V.  c.  43),  empowers  a  Secretary  of 
State  to  purchase  land  for  miUtary  purposes  (see  sect.  2),  and  incorporates 
the  Lands  Clauses  Consolidation  Act,  1845,  with  certain  exceptions  and 
additions  and  subject  to  certain  restrictions. 

Under  the  Naval  Works  Act,  1895  (58  &  59  V.  c.  35),  -with  a  view  to  the  Naval  Works 
purchase  of  land  in  the  United  Kingdom  for  the  purposes  of  that  Act,  or  for  ■"°''>  l^''^. 
any  purpose  of  His  Majesty's  Navy,  the  Defence  Acts  have  effect  as  if  they 
were  re-enacted  in  the  Act  of  1895,  with  the  substitution  of  the  Admiralt.v 
for  a  Secretary  of  State. 
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CHAPTER  LX. 

NATIONAL  DEBT  ACT,  1870   (33   &  34  V.   C.   71),  SS.    51—68- 
UNCLAIMED  STOCK  AND  DIVIDENDS. 


1.  Inquiry  as  to  Title  to  the  Fund — Sect.  55. 

Order  that  the  following  inquiry  be  made,  that  is  to  say : 
1.  An  inquiry  who  is  or  are  the  person  or  persons  entitled  (legally  and 
beneficially)  to  the  sum  of  (£124  2s.  &d.)  in  the  said  petition  men- 
tioned now  standing  to  the  credit  of  the  Commrs  for  the  Eeduction 
of  the  National  Debt  (and  to  the  dividends  accrued  and  to  accrue 
due  thereon). — Adjourn  the  further  hearing  of  the  petition  in 
Chambers. — Liberty  to  apply. — Re  Arnott,  North,  J.,  1  July, 
1899,  A.  2519  ;  see  Re  Young,  Byrne,  J.,  22  July,  1899,  B.  2786 ; 
and  Exp.  Jameson,  V.-C.  B.,  25  July,  1874,  A.  2801  ;  19  Eq.  430 ; 
following  Exp.  Ram,  3  My.  &  C.  25. 

2.  Order  in  Chambers  after  Inquiry — Transfer  of  Stock  only. 

Order  that  the  Petrs  and  the  said  A.  M.  U.  as  legal  pers.  represve 
of  the  late  Petr  S.  C.  T.  do  pay  to  H.  M.  A.  G.  and  the  Commrs 
for  the  Reduction  of  the  National  Debt  their  costs  of  the  said 
petition  and  of  the  inquiries  directed  by  the  said  order  dated  &c. 
and  of  this  application  to  be  taxed  &c. ;  And,  upon  payment  of 
the  said  costs.  It  is  ordered  that  the  Aco.  Gen.  or  Deputy  Ace.  Gen. 
or  Secretary  or  Deputy  or  Assistant  Secretary  for  the  time  being 
of  the  Governor  and  Co.  of  the  Bank  of  England  do  pay  the  sum 
of  (£90  5s.  5d.),  being  eight-elevenths  of  the  sum  of  (£124  2s.  6d.) 
in  the  said  petition  mentioned,  representing  thirteen  half-yearly 
payments  of  £20  annuities  for  terms  of  years  from  (January,  1854) 
to  (January,  1860)  inclusive,  formerly  standing  in  the  names  of 
G.  A.,  gentleman,  deceased,  and  A.  C,  spinster,  deceased,  both  of 
&c.,  in  the  books  of  the  Governor  and  Co.  of  the  Bank  of  England 
and  afterwards  transferred  to  the  Commrs  for  the  Reduction  of 
the  National  Debt,  to  the  said  S.  A.  as  executrix  of  the  will  of 
G.  C.  A.,  deceased,  the  surviving  exor  of  the  will  of  G.  A.,  deceased, 
the  surviving  stockholder ;  And  it  is  ordered  that  the  said  S.  A. 
do  retain  the  amount  of  the  said  costs  of  H.  M.  A.  G.  and  of  the  said 
Commrs  hereinbefore  directed  to  be  paid  out  of  the  said  sum  of 
(£90  5s.  5d.)  when  received  by  her.     Tax  the  costs  of  the  Petrs 
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and  of  the  said  parties  served  with  notice  of  the  said  order  of  and 
incident  to  the  petition,  the  costs  of  the  Petr  S.  A.  to  be  taxed  as 
between  solr  and  client ;  And  it  is  ordered  that  the  said  S.  A.  do 
out  of  the  balance  of  the  said  sum  of  (£90  5s.  5d.)  retain  and  pay 
the  amounts  of  the  said  costs  when  taxed ;  And  it  is  ordered  that  the 
ultimate  balance  of  the  said  sum  be  divided  into  equal  eighth 
parts  ;  And  it  is  ordered  that  one  of  such  eighth  parts  be  paid  to 
each  of  the  persons  named  in  the  schedule  hereto. — Re  Amott, 
Cozens-Hardy,  J.,  16  Nov.  1900,  A.  4120. 

3.  Order  after  Inquiry — Transfer  of  Stock  and  Payment  of  Dividends 
to  Legal  Personal  Representatives  of  Original  Stockholder — 
Legal  Personal  Representatives  to  lodge  same  in  Court,  and 
Order  for  Distribution  of  Fund  amongst  Persons  certified  to  he 
entitled. 

Okdee  that  the  Petr  H.  W.  Y.  do  pay  to  H.  M.  A.  G.  and  the 
Commrs  for  the  Reduction  of  the  National  Debt  their  costs  of  this 
application  and  relating  thereto  respectively,  to  be  taxed  &c.  ; 
And  thereupon  it  is  ordered  that  the  Ace.  Gen.,  or  Deputy  Ace. 
Gen.,  or  secretary,  or  deputy,  or  assistant  secretary  for  the  time 
being  of  the  Governor  and  Co.  of  the  Bank  of  England,  do  transfer 
the  (£116  Consols)  representing  a  like  amount  of  (New  Four  pounds 
p.  c.  Anns)  formerly  standing  in  the  name  of  H.  T.  (describing 
stockholder)  &c.,  afterwards  represented  by  a  like  amount  of  (Three 
pounds  ten  shillings  p.  c.  Anns),  and  then  by  a  like  amount  of  (Three 
pounds  p.  c.  Anns),  and  afterwards  transferred  to  the  Commrs  for 
the  Reduction  of  the  National  Debt,  from  the  account  of  the  said 
Commrs  to  the  Petr  H.  W.  Y.  as  the  admor  with  the  will  annexed 
of  the  estate  of  the  said  H.  T. ;  And  it  is  ordered  that  the  said 
Ace.  Gen.,  or  Deputy  &c.,  do  receive  the  dividends  which  accrued 
on  the  said  Anns  previously  to  the  transfer  thereof  to  the  said 
Commrs,  and  which  have  since  accrued,  and  any  dividends  to 
accrue  thereon  prior  to  the  transfer  hereby  directed,  and  on  the 
receipt  thereof  pay  the  same  to  the  Petr  H.  W.  Y.  as  such  admor  as 
aforesaid.  Tax  as  between  solr  and  client  costs  of  this  petition 
and  relating  thereto  of  the  Petrs,  and  of  the  said  P.  M.  M.,  H.  W.  Y., 
A.  W.  Y.,  F.  J.  E.,  R.  M.  H.,  and  H.  K.  (including  in  the  costs  of 
the  Petr  H.  W.  Y.  any  charges  and  expenses  properly  incurred  by 
him  as  admor  with  the  will  annexed  of  the  estate  of  the  said  H.  T., 
deceased,  and  not  already  taxed  or  allowed,  relating  to  the  admon  of 
the  estate  of  the  said  H.  T.,  deceased,  beyond  his  costs  of  this  petition 
both  prior  and  subsequent  to  the  presentation  of  this  petition,  and 
including  the  costs  paid  to  H.  M.  A.  G.  and  the  said  Commrs,  and 
of  his  or  his  solr's  correspondence  with  the  Bank  of  England  and 
with  the  solrs  of  the  Petr  G.  F.,  and  of  obtaining  admon  to  the 
estate  of  the  said  H.  T.,  deceased,  and  including  &c.  (charges  and 
expenses  of  the  other  Petrs) ;  And  it  is  ordered  that  the  said  H.  W.  Y, 
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do  lodge  the  said  funds  when  so  received  in  Court  as  directed  in  the 
schedule  hereto,  And  it  is  ordered  that  the  funds  to  be  lodged  as 
aforesaid  be  dealt  with  as  directed  in  the  said  schedule. — Liberty 
to  apply. 

{Insert  in  Lodgment  and  Payment  Schedule  directions  to  lodge  funds 
and  divide  same  amongst  persons  certified  to  he  entitled  after  pay- 
ment of  costs,  including  costs  paid  to  A.  G.  and  Gommrs. 

Re  Young,  Byrne,  J.,  22  June,  1900,  B.  802. 

4.  Order  after  Inquiry — Stock  standing  in  the  Name  of  a  Trustee. 

Petr  to  pay  to  the  A.  G.  and  Commrs  their  costs — "  And  it  is 
ordered  that  upon  payment  of  the  said  costs  the  Ace.  Gen.  &c., 
do  transfer  the  £ —  Cons,  standing  in  the  name  of  S.,  and  afterwards 
transferred  to  the  Commrs  for  the  Reduction  of  the  National 
Debt,  from  the  account  of  the  said  Commrs  into  the  name  of  the 
said  S.,  as  trustee  for  the  Petr,  the  administratrix  of  the  estate 
of  J.  deceased." — Dividends  accrued,  and  to  accrue,  to  be  paid  to 
S.  as  such  trustee. — S.  to  be  at  liberty  to  retain  his  costs,  to  be  taxed 
as  between  solr  and  client,  out  of  the  dividends. — "  And  it  is  ordered 
that  the  said  S.  do  transfer  and  pay  the  said  anns  and  the  balance 
of  the  said  dividends  to  the  Petr  M.  as  such  administratrix  as 
aforesaid."— Ea;y.  Jameson,  V.-C.  B.,  20  Feb.  1875,  A.  513  ;  19  Eq. 
430. 

5.  Order  for  Transfer  and  Payment  to  Second  Claimant — Sect.  60. 

[The  first  claimant  had  obtained  probate  of  the  testator's  will  by  fraud  and 
perjury,  and  had  then  obtained  a  transfer  of  the  fund  in  question  to  himself 
as  exor :  he  had  subsequently  been  convicted  of  felony  and  transported.] 

Order  that  the  Petrs  J.  &c.,  the  exors  of  H.  deceased,  do  pay 
unto  H.  M.  A.  G.  and  the  Commrs  for  the  Reduction  of  the  National 
Debt  their  costs  of  this  application,  to  be  taxed  &c.,  in  case  &c. 
And  thereupon  it  is  ordered  that  the  said  Commrs,  do  out  of  the 
stock  standing  in  their  names  under  the  above-mentioned  Act  of 
Parliament,  and  out  of  the  dividends  received,  or  to  be  hereafter 
received  by  them  upon  such  stock,  transfer  to  the  Petrs  J.  &c. 
as  such  exors  as  aforesaid,  £ —  Cons.,  and  pay  to  the  said  Petrs 
such  sum  of  money  as  would  be  equal  to  the  dividends  which  would 
have  accrued  and  become  payable  in  respect  of  £ —  Cons.,  since  the 
&c.  (date  of  last  receipt  of  dividends)  up  to  the  time  of  making  such 
transfer.— See  Exp.  Jolliffe,  M.  R.,  11  Jan.  1845,  A.  465  ;  8  Beav.  173. 

For  order  under  the  Trustee  Act,  1850,  the  Unclaimed  Stock  and  Divi- 
dends Acts,  and  the  Lunatic  Asylums  Act,  1853,  directing  the  Bank  officer 
to  transfer  stock  formerly  standing  in  the  name  of  a  pauper  lunatic  (not  so 
found),  and  stock  formerly  standing  in  the  names  of  the  lunatic  and  another 
person  deceased,  and  both  afterwards  transferred  to  the  National  Debt 
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Commrs,  into  Court  to  the  account  of  the  lunatic,  and  to  receive  and  pay 
into  the  like  account  the  dividends  due  and  to  accrue  ;  and  directing  the 
costs  of  the  Petrs,  the  guardians  of  the  poor,  and  of  the  A.  G.  and  Commrs, 
and  sums  already  expended  for  the  lunatic's  maintenance  by  the  Petrs,  to 
be  raised  and  paid,  and  so  much  of  the  stock  to  be  from  time  to  time  sold  as 
would  raise  what  should  have  been  paid  by  the  guardians  during  the  pre- 
ceding twelve  months  on  the  lunatic's  account  to  the  Hanwell  Asylum,  and 
the  produce  to  be  paid  to  their  treasurer,  see  Re  Martin,  V.-C.  S.,  24  May, 
1861,  B.  1178. 
For  form  of  petition,  see  D.  C.  F.  1186. 


NOTES. 

The  law  as  to  unclaimed  stock  and  dividends  is  now  regulated  by  the 
National  Debt  Act,  1870  (33  &  34  V.  c.  71),  Part  VII.  ss.  51—68,  consohdat- 
ing  and  amending  the  provisions  of  the  previous  Acts,  which  were  repealed 
by  the  Stat.  Law  Rev.  Act,  1870  (33  &  34  V.  c.  69). 

By  sects.  61,  62,  68,  dividends  unclaimed  for  ten  years,  stock  certificates  Unclaimed 
in  respect  of  which  no  coupon  is  presented  for  payment  for  ten  years,  and  dividends,  &c. 
unclaimed  terminable  annuities,  are  to  be  dealt  with  in  like  manner  as  nearly 
as  may  be. 

And  by  sect.  67  this  part  of  the  Act  is  extended  to  stocks,  dividends,  &c. 
transferred  or  paid  to  the  Commrs  under  former  Acts. 

By  the  33  &  34  V.  c.  71,  ss.  51 — 53,  aU  stock,  whereon  no  dividend  is  List, 
claimed  for  ten  years  (except  where  payment  of  dividend  has  been  restrained 
by  the  Court),  is  to  be  transferred  to  the  National  Debt  Commrs,  and  the 
particulars  of  such  stock  are  to  be  entered  in  a  list  to  be  kept  at  the  Bank  for 
inspection  as  therein  mentioned. 

A  person  who  carries  on  business  as  a  "'  next  of  kin  and  unclaimed  money  Inspection 
agent,"  but  does  not  show  that  he  hona  fide  claims  an  interest  in  any  un-  of  list- 
claimed  stock,  either  individually  or  as  representing  some  other  person,  is 
not  entitled  to  inspection  of  the  list :  Reg.  v.  Banh  of  England,  [1891]  1 Q.  B. 
785. 

By  sect.  64,  the  dividends  on  such  stock  are  to  be  reinvested  by  the  Investment  of 
Commrs  in  the  purchase  of  like  stock,  and  held  by  them  for  the  pubhc,  dividends, 
subject  to  the  claims  of  the  parties  entitled  thereto. 

A  claimant  establishing  his  claim  has  no  right  to  anything  more  than  a 
retransfer  of  the  stock  and  payment  of  the  unpaid  dividends :  Re  Ashmead's 
Trusts,  8  Ch.  113. 

By  sect.  55,  the  Governor  or  Deputy  Governor  of  the  Bank  may  direct  the  Power  of 
Accountant-General  or  Deputy  Accountant-General,  or  Secretary,  or  Deputy  Governor  or 
or  Assistant-Secretary  of  the  Bank,  to  retransfer  any  stock  so  transferred  ^eputy 
and  pay  the  dividends  due  thereon  to  any  person  showing  his  right  thereto  ^°^™-°^ 
to  the  satisfaction  of  the  Governor  or  Deputy  Governor.  °      *°  ■ 

If  the  Governor  or  Deputy  Governor  is  not  satisfied  of  the  right  of  any  Petition, 
person  so  claiming,  the  claimant  may  by  petition  to  the  (Chancery  Division) 
state,  and  verify,  his  claim. 

The  petition  is  to  be  served  on  the  A.  G.  and  the  Commrs,  and  the  Court  Service, 
is  to  make  such  order  thereon,  either  for  retransfer  of  the  stock  and  payment 
of  the  dividends  accrued,  or  otherwise,  and  touching  the  costs  of  the  applica- 
tion, as  may  seem  just. 

Where  the  stock  claimed  was,  previously  to  the  transfer,  standing  in  the  Parties  to 
name  of  a  trustee,  no  order  will  be  made  either  for  an  inquiry  or  for  re-  application, 
transfer  in  the  absence  of  the  trustee  or  his  represve  :  Re  Ashmead's  Trusts, 
8  Ch.  113 ;  Exp.  Jameson,  19  Eq.  430,  Form  4,  sup.  p.  2462 ;  and  the 
beneficiaries  or  their  represves  must  also  be  before  the  Court  before  a  re- 
transfer is  directed :  Exp.  Ram,  3  My.  &  C.  25  ;  per  James,  L.  J.,  in  Re 
Ashmead's  Trusts,  8  Ch.  117;  and  the  retransfer  will  be  not  to  the  beneficiary 
but  to  the  trustee :  Exp.  Jameson,  sup. 


Evidence. 
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Second  Where  the  petition  for  retransf er  has  been  heard  on  its  merits  and  dis- 

petition  for      missed,  a  second  petition  on  fresh  evidence  for  the  same  object  cannot  be 
same  object,    presented  without  the  leave  of  the  Court :   Re  May,  28  Ch.  D.  51b,  U  A. ; 
a  Q    25  Ch  231 

Under  identical  provisions  in  the  56  G.  III.  c.  60  (now  repealed),  it  was 
decided  that,  where  the  title  to  the  stock  was  disputed,  the  proper  course  was 
not  to  make  the  A.  G.  and  Commrs  parties  to  a  suit  in  the  first  instance,  but 
to  proceed  by  petition,  when  the  Court  might  direct  an  mquiry,  or  order  a 
suit  to  be  commenced  and  the  petition  to  stand  over  for  that  purpose  •  H%nt 
V  Pmoock,  6  Ha.  361 ;  Exp.  Lavill,  2  J.  &  W.  397  ;  Exp.  (hllett,  3  Madd.  28. 
The  Court  would  not,  as  a  rule,  direct  a  retransfer  without  a  previous 
inquiry  as  to  the  persons  interested :  Re  Molony,  IJ.  &  H.  249 ;  Exp. 
BisUon,  6  W.  R.  289';  27  L.  J.  Ch.  168  ;  except  in  clear  cases :  Re  Avery  I 
Russ.  &  M.  356  ;  Exp.  Nicholl,  T.  &  R.  119  ;  as  where  the  applicant  was  the 
survivor  of  three  persons  in  whose  names  the  stock  had  been  standing,  and 
there  was  no  proof  of  any  trust :  Exp.  Bouts,  5  Jur.  N.  S.  951 ;  28  U  J.  Lii. 
648  ;  7  W.  R.  512.  But  in  cases  of  this  description  the  parties  interested 
wouid  now  apply  to  the  Bank  under  sect.  55  of  33  &  34  V.  o.  71. 

On  the  question  what  evidence  of  identity  is  to  be  produced,  see  Hc^wardv. 
Kav  4  Drew.  151  ;  and  that  evidence  received  on  a  petition  under  the  Act  is 
admissible  in  subsequent  proceedings  between  a  party  to  the  petition  and  the 
Crown,  in  which  the  same  issue  is  raised,  see  Lawrence  ^^.Manle,  4  Drew.  472. 
Thepraoticenowistodirectpaymentof  theoostsof  the  A.  G.  and  Commrs 
as  between  party  and  party  by  the  appUcant  and  upon  such  P^'^'^^t  the 
retransfer  is  to  be  made  :  see  Exp.  Jameson,  19  Eq.  430,  Form  *,  P-  2462 
ReAmott,  Form  2,  p.  2460;  Re  Young,  Form  3'/«^-  P-  2461 ;  though  it 
appears  that  formerly  these  costs  were  usually  directed  by  the  order  to  be 
paid  out  of  the  fund :  Exp.  Holland,  1  Ph.  379.  j  v,    +i, 

Bv  the  33  &  34  V.  c.  71,  s.  55,  all  other  costs  and  expenses  mcurred  by  the 
A.  G.  and  Commrs  are  to  be  paid  by  the  Commrs  out  of  unclaimed  dividends. 
Order  for  IniJe  ro«M.»P-.Form3,p.  2461,theCourtdirected  theretransferto  be 

retWer.  made  to  the  legal  pers.  represve  of  the  origina  ^t°°k^°lder  ^^  d^f  *^^ 
the  legal  pers.  represve  to  lodge  same  m  Court,  and  f^^her  to;°*«^  the 
distribution  of  the  fund  amongst  the  persons  certified  to  be  beneficiaUy 
entitled  thereto.  By  sects.  56,  57,  the  '^f^f^^^^'^.^^^Pfy^f^H^y 
stock  or  dividends  exceeding  £20  to  any  claimant  is  not  to  be  made  for 
three  months  after  apphoation  made  for  the  same,  nor  until  notice  has 
been  given  by  advertisement.  . 

ZiZ  such  notice  is  to  state  the  name,  residence,  and  description  of  the 
pefson  in  whose  name  the  stock  stood  when  transferred  to  the  Commrs,  the 
Amount  of  such  stock,  the  name  of  the  claimant,  .-^  the  tmie  at  w^ch 
the  retransfer  thereof  and  payment  of  dividends  will  be  made,  if  no  other 
claimant  sooner  appears  and  makes  out  his  claim  ;  and.  ,f  under  an  order 
of  the  Court,  the  notice  is  to  state  the  purport  of  such  order. 
Second  By  sect.  58,  any  person  is  enabled,  before  retransfer  or  payment  of  divi- 

cSant.  dend  to  any  claimant,  to  apply  to  the  Court,  by  motion  or  petition,  to 
rescind  or  vary  any  order  made  for  retransfer  or  payment. 

By  sect  59  where  any  stock  or  dividends  liaving  been  so  retransferred  or 
pafdCer  is  claimed  by  another  person,  the  Bank  and  their  -^-^'l^'?^^\^ 
be  responsible  to  the  second  claimant,  but  he  may  have  recourse  agamst  the 
nerson  to  whom  the  retransfer  or  payment  was  made. 
^  BTsect.To!  «  a  new  claimant  estabhshes  his  title  after  retransfer  or  pay- 
ment to  a  former  claimant,  and  is  unable  to  obtain  transfer  or  Payment  from 
him  the  Court  is,  on  the  petition  of  the  new  claimant,  verified  as  the  Court 
requires,  to  order  the  Commrs  to  transfer  to  him  such  sura  m  stock,  and  to 
pay  him  such  sum  of  money  for  dividends  as  the  Court  thmks  just ;  such 
transfer  to  be  made  out  of  stock  transferred  under  this  part  of  the  Act,  and 
such  money  to  be  paid  out  of  dividends  received  thereon,  &c. ;  and  see  under 
the  crespLding  provisions  of  56  G.  III.  e.  60  (now  repealed),  Exp.  Jolhffe, 
8  Beav.  173,  Form  5,  sup.  p.  2462. 
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ABANDONED  APPEAL, 
costs  of,  833,  839. 

ABANDONED  MOTION,  [376],  380.    See  Motion, 
order  on,  [376]. 

ABANDONMENT, 
contract,  of,  2155. 
creditor's  action,  of,  1352. 
domicile,  of,  1518—1520. 

father,  by,  of  right  of  control  over  children,  999,  1000. 
light,  of  eight  to,  562,  563. 
trade  mark,  of,  2333,  2334. 

ABANDONMENT  OF  UNDERTAKING, 
railway,  of,  707,  2421,  2423,  2424. 

application  of  parliamentary  deposit  on,  2420 — 2424. 

without  special  abandonment  act  being  obtained,  2418,  2421. 
declarations  and  inquiries  consequent  on,  [3415 — 2417]. 
tramway,  of,  2421. 

application  of  parliamentary  deposit  on,  2424,  2425. 
inquiries  as  to  interference  with  landowners  and  road  authorities,  [2418  ]. 
persons  entitled  to  share  in  deposit,  [2419]. 

ABATEMENT, 

action  or  cause,  of,  115,  116,  1352. 

none  by  marriage,  &o.,  if  cause  of  action  survives,  115,  849,  850. 
annuity,  of,  in  administration,  [1577, 1578],  1578,  1579. 
legacy,  of,  in  administration,  [1551, 1575—1578],  1579,  1580. 

charitable  legacies,  of,  1308. 
marking,  in  cause  book,  148. 

passing  and  entering  of  judgment  not  prevented  by,  186. 
plea  in,  61. 

purchase  money,  of,  inquiry  as  to,  [327]. 

speoifio  performance  with,  or  compensation,  [2190 — 2193],  2193 — 2197. 
See  Specific  Pbrfobmancb. 

ABETTORS, 

of  contempt  of  Court,  inquiry  as  to,  [1009]. 
order  against,  1010,  1011. 

ABORTIVE  TRIAL, 

order  of  issue  after,  362. 

ABRIDGMENT, 

fair,  is  not  piracy,  667. 

References  to  the  Forms  are  printed  thus  [795]. 
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ABSENCE  BEYOND  SEAS, 

effect  of,  as  to  Statutes  of  Limitation,  1386. 
presumption  of  death  from,  [1589],  1590. 

ABSENT  PARTIES,  1411,  1423,  1424,  1510,  1515.     See  Parties. 

ABSTRACT  OP  TITLE, 
costs  of,  288,  302. 

inquiry  as  to,  and  objections  and  answers,  [2160],  2166. 
sale  by  Court,  on,  329,  330,  339,  340. 

ACCESS, 

infant,  to,  by  parent,  regulated,  [990—992],  997,  998. 

mother  to  have,  [991]. 
premises,  to,  undertaking  to  allow,  710. 

ACCOMMODATION  WORICS, 

enforcement  of  agreement  as  to,  2141,  2177,  [2211],  2211,  2212. 
injunction  against  construction  of  unlawful  and  mandatory  injunction  to 

remove,  [549]. 
railway  company  entitled  to  take  land  for,  698. 

ACCOUNT,  Chap.  XLIII.,  1309—1346. 
access  to  trust,  1315. 

accountants.  Court  may  obtain  assistance  of,  in  taking,  315,  1316. 
action  involving,  should  be  in  Chancery  Division,  1313  ei  seq. 
added  on  appeal,  [811]. 

additional,  directing,  in  chambers,  [189],  189,  800,  [811],  1316,  1420. 
administration  action,  usual  accounts  in,  [1347  et  seq.J.    See   Administba- 

TlOIf. 

admission  in  pleadings,  sufficient  to  ground,  179,  1083,  1314. 
adoption  of,  on  behalf  of  infant,  [941, 1791]. 

accounts  taken  in  former  action,  [1312, 1337],  1349. 
advances,  of,  by  money  lender,  [2277]. 

in  respect  of  trust  estate,  [1647]. 

to  expectant  heir,  [2275]. 

to  infant  for  necessaries,  [942,  1075]. 
affidavit  of  accounting  party,  1316. 
verified  by,  319,  773,  1316. 
agent,  against,  judgment  for  general  account,  [1327 — 1330],  1330 — 1336. 
See  Agent. 

by,  against  principal,  1331. 
agreement  as  to,  evidence  of,  1315. 
allowances  in  taking,  1318.     See  Allowakoes. 

commission  or  indemnity,  by  way  of,  1335,  1336. 

just  allowances,  direction  as  to,  unnecessary,  319,  1318,  1337. 

particular  items,  account  with  directions  as  to,  [1310]. 

special,  as  to  management  of  partnership,  [2115,  2116]. 
annuities,  of,  in  administration  of  assets,  involves  arrears,  1420. 
annuity,  of  arrears  of,  1420,  1567,  1572.     And  see  Annuity. 

on  redemption  of,  or  sale  to  raise,  [2047,  2048]. 
appeal,  added  or  varied  on,  [811]. 

pending,  not  generally  stayed,  841,  842. 
appropriation  of  pajmients,  299,  1324,  1325. 
arbitration,  reference  of  matters  of  account  to,  402,  403,  1317. 
architect,  against,  and  his  employer,  [1309],  1333. 
bailiflE,  against,  978,  1315. 
balance  of,  judgment  for,  1313. 
bankers,  against,  collecting  bills,  1332. 

books,  leave  to  inspect,  1315. 

custom  of,  affected  by,  1325. 
bankrupt  trustee,  against,  [1115]. 
bill  of  exchange,  of  amount  due  on,  [858]. 
books,  entries  in,  evidence  by,  1314,  1315,  1339. 
breach  of  trust,  of,  procedure  to  obtain,  1078.     See  Bkeach  of  Trust. 

Vol.  I.  ends  with  p.  846  ;  Vol.  II.  with  p.  1824. 
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bribe,  of  money  received  as,  by  agent,  1333,  1334. 
bringing  in,  order  as  to,  [318,  771,  772]. 

attachment  for  default,  427,  [4281. 

by  referee,  [387]. 
building  contract,  inquiries  and  accounts  as  to,  [1309,  2178]. 

quantities,  builder  in  general  bound  by,  1310. 

secret  agreement  between  architect  and  employer,  1310,  1333. 
building  society,  against  treasurer  of,  1339. 

on  foreclosure  or  redemption  of  mortgage  to,  [2050 — 2054]. 
buildings,  of  money  laid  out  on  erecting,  [1887, 1985]. 
business,  distinguishing  interest  from  profits  of,  [1496]. 

of  profits  of,  [2213]. 

of  testator,  of,  [2130]. 
calls  on  shares  of,  [2293]. 

carrying  over  funds  to  separate,  224,  231  et  seq.    See  Cakeyihg  ovee. 
certificate  of,  form  of,  1317. 
chambers,  taken  in,  314,  318,  319,  321. 

adjournment  of,  only  on  question  of  principle,  314. 

application  for,  313. 

directions  for,  to  be  numbered,  319. 

further  accounts  ordered  in,  [189],  189,  319,  1316. 

items  in,  to  be  numbered,  319. 

order  for,  to  be  made  by  judge  in  person,  314,  315. 

reference  to,  when  made,  1313,  1314. 

result  of,  how  to  be  stated,  321. 
Chancery  Division,  jurisdiction  of,  in  actions  for,  1313  et  seq. 

under  new  procedure,  1313. 
and  previously,  1313. 
charity,  of  rents  and  property  of,  [1244,  1246, 1273,  1286],  1289, 1291, 1292. 
See  Charity. 

varying,  1317. 
church,  against  contractor  for  restoration  of,  1310. 
coal  gotten,  of,  [537,  563—567],  573,  574,  1316. 

gotten  and  rendered  unworkable,  [563]. 

inadvertently  gotten,  [566],  573. 

landing,  rents  received  for,  1311. 

wrongfully  gotten,  [567],  573,  574. 
co-defendants,  between,  1312. 
collieries,  of  proceeds  of,  [1974]. 
commission  agent,  against,  [1329],  1332,  1335,  1336. 
of,  received  by  agent,  1333,  1335,  1336. 
common  judgment  or  order  for,  [1309]. 
company,  of,  mode  of  keeping,  700. 
conclusive,  to  be,  with  leave  to  show  errors,  [1336]. 
confidential  solicitor,  against,  [1327],  1331. 
consignee,  against,  1331. 
continuance  of,  [1396]. 
contractor,  in  action  by,  [1309,  1310]. 
co-owners,  between,  1316. 
co-patentees,  between,  1316. 
copies  of  work,  sold  and  unsold,  of,  [655]. 
costs,  account  including  sums  due  for,  [1825—1829,  1842]. 
excluding  costs  of  particular  question,  [1890]. 

against  party  denying  right  to  account,  1342. 

apportionment  of,  in  tithe  suit,  1342.     And  see  Costs. 

of  taking  account,  adjournment  of  question  of,  usual,  except  in  simple 
cases,  1342. 
counterclaim  in  action  for,  1312,  1318. 
Court  fees  on  accounts  of  executors,  &c.,  1420. 
covenant  in  mortgage  deed,  of  amount  due  under,  [1828]. 
creditor's  action,  usual  accounts  in,  [1347 — 1349].    See  Cbeditok's  Action. 
cross-examination  on,  106,  1317. 
Crown,  against,  383,  1331. 

Statutes  of  Limitation  applicable  to,  1326,  1327. 

References  to  the  Forma  are  printed  thus  [795]. 
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current,  appropriation  of  payments  in  oases  of,  1324,  1325. 

custom  of  dealing,  effect  of,  1326,  1331,  1345,  2104. 

dealings  and  transactions,  of,  [1052,  1309,  1328,  2093,  2098,  2102,  2114, 

2115,  2116]. 
debenture  holders'  action,  in,  [1953,  1954,  1959,  I960], 
debt  of  plaintiff,  of,  [1349]. 
debts,  of,  in  general  administration  action,  [1411]. 

further  sums,  of,  received  or  paid  in  respect  of,  [1567]. 

in  creditor's  action,  [1347].    And  see  Ceeditok's  Action. 

in  action  by  mortgagee  of  trading  partnership,  [1974]. 
debts  and  liabilities  of  company,  of,  [1975] 
default  in  appearance,  judgment  on,  170,  1313. 

in  bringing  in,  attachment  for,  427,  [428]. 
defaulting  trustee,  against,  [1073—1078,  1098—1103,  1115—1119]. 
defendant,    judgment   for,   where    set-off    or    counterclaim    established, 

1312. 
delivery  up  of  books  of  account,  &c.,  [1337]. 

derivative  charge  or  mortgage,  of  money  due  under,  [1985,  2009 — 2011], 
detention,  of  damages  by  unlawful,  1317. 
directions  for,  to  be  numbered,  1312. 
directors  of  company,  liability  of,  to  account,  701,  703,  1092 — 1094,  1334, 

1335. 
disallowance  of  particular  items,  with,  [1310]- 
discount  of,  allowed  to  agent,  1333. 
discovery  by  accounting  party,  88,  89,  1317,  1342. 

as  to  particular  items  before  hearing,  1317,  1342. 

privilege,  92. 
District  Registry,  taking,  in,  174,  1309,  1313. 
dividends,  of,  received  by  steward,  [1328]. 
dower,  of,  [14841. 

of  rents  of  land  subject  to,  [911,  912],  914. 
equitable  mortgagee,  of  amount  due  to,  [1973,  1976,  1978]. 
equity  and  law,  in,  distinctions  between,  under  old  practice,  1313. 
errors  in,  evidence  of,  1315,  1331,  1339,  1341. 

leave  to  show,  [1336]. 
evidence  of,  kept  by  trustee's  solicitor's  firm,  1115. 
evidence,  on  taking,  1314,  1315,  2104. 

at  hearing,  for  what  purpose  admissible,  1315. 

books  when  primd  facie  evidence,  1314,  1315. 

on  taking  account  in  chambers,  1317. 

release  or  discharge,  of,  1341. 

special  directions  as  to,  1314. 
examination  of  accounting  party,  1317. 

notice  to  be  given  on,  1317. 
exchange,  loss  of,  allowance  for,  1318. 

execution  creditor,  against,  in  possession,  1899,  1900,  [1995],  2005. 
executor,  against,  and  his  representatives,  [1456—1458],  1458,  1459. 

de  son  tort,  against,  1358,  1359. 
executors  of  mortgagee,  of  amount  due  to,  [1482]. 
expenditure,  giving  credit  specially  for,  [1853]. 

of,  where  purchase  set  aside,  [2232]. 
falsity,  leave  to,  given,  1314,  1315,  [1336,  1337],  1340—1342. 
falsify,  meaning  of  term,  1340. 

farms,  of  receipts  and  payments  in  carrying  on,  [1496]. 
fiduciary  relation.  Chancery  jurisdiction  in  cases  of,  1341. 

settled  account  opened  in  cases  of,  1341. 
final,  guardian  to  pass,  [962]. 

receiver  to  pass,  [781],  781,  782. 
fines  for  admission,  &c.  of  sums  paid  for,  1886. 
foreclosure,  in  action  for,  [1825]  el  seq.    See  Foreci  osuke. 
foreign  Court,  decree  for,  in,  when  no  bar,  1314. 

currency,  account  under  contract  to  pay  in,  1317. 
government,  suit  by,  against  commission  agent,  1330. 
loan,  against  agents  for,  1331. 

Vol.  I  ends  with  p.  846  ;  Vol.' II.  with  p.  1824. 
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fraud,  jurisdiction  in  cases  of,  1331,  1340 — 1342. 

opening  account  on  ground  of,  1340. 
funeral  expenses,  of,  [1317,  1411,  1849]. 
further  accounts  ordered  in  chambers,  [189],  189,  319,  1316. 

wilful  default,  on  footing  of,  as  to,  352. 
further  consideration,  after  taking  account,  [1342],  1342 — 1346. 

in  creditor's  action,  accounts  carried  on,  [1396].    See  Creditor's 
Action. 
general  account,  original  judgment  or  order,  [1309—1312],  1312—1327. 
further  consideration,  [1342],  1342—1346. 
partnership,  of,  2104.    See  Partnership. 
right  to  judgment  for,  1313,  1314,  1323,  1331. 
guardian,  of  receipts  of,  [947,  948]. 

hearing,  at,  Court  usually  only  directs  account  to  be  taken,  1315. 
immediate  order  for,  under  0.  xv,  1 . .  170. 
improvements,  of  sums  expended  for,  [1789,  1811,  1885]. 
"  incumbrancers,"  of  A.  and  his,  232. 
incumbrancers,  of  sums  due  to,  [1348,  1349,  1842]. 

on  sale  by  Court,  343. 
indemnity,  where  agent  entitled  to,  1335. 
indorsement  of  writ  with  claim  for,  1313. 
infant,  against  bailifi  for,  978. 

on  behalf  of,  inquiry  as  to,  [941,  1075]. 
injunction,  incident  to,  [615],  663. 
in  part.  Court  will  not  take,  1315. 
insurance  money,  of  receipt  of,  [1886]. 

premiums,  of,  [1885]. 
interest,  allowance  of,  in  taking,  [1328],  1342 — 1340.     And  see  Interest. 
appropriation  of  payment  of,  1325. 
compound,  with  rests,  [1074,  1118],  1124. 

charged  by  mistake  a  ground  for  opening  account,  1341. 
damages  in  nature  of,  1344. 
express  or  implied  contract,  under,  1343. 
rate  of,  1344,  1345. 
stated  account,  on  balance  of,  1342. 
under  3  &  4  W.  IV.  .;.  42.  .1343— 1346. 
interlocutory  application,  principle  of  account,  may  be  settled  on,  1317. 
interrogatories,  examination  of  accounting  party  by,  1317. 
Ireland,  by  Court  in,  1315. 

items,  particular,  allowance  and  disallowance,  [1310],  1315-1317. 
appropriation  of,  in  account,  1088,  1324,  1325. 
discovery  before  hearing  as  to,  1315,  1342. 
notice  as  to,  to  be  given  on  cross-examination  of  accounting  party, 

1317. 
special  directions  as  to,  and  stated  and  settled  accounts,  1314. 
jewels,  of,  [1925]. 

jointure,  of  rents  and  profits  of  land  allotted  for,  [917]. 
judgment  for,  does  not  give  right  to  charging  order,  473. 

sums  received  after,  1317. 
judgment-creditor,  of  money  due  to,  [1993, 1996]. 
Ju(ficature  Acts,  remedies  at  law  and  in  equity  previously  to,  1313. 
judicial  trustee,  to  be  rendered  by,  1239,  1240,  1241. 
just  allowances,  direction  as  to,  unnecessary,  319,  1318. 
land  tax,  of,  [1328]. 
landing  rents,  of,  1311. 
legacies,  of,  [1411].    See  Legacy. 
legatees,  of  money  received  by,  [1592]. 
licensee  of  patent,  against,  1312,  1333. 
loan  transaction  of  advances,  [2277]. 

Limitations,  Statute  of,  when  barred  by,  1113,  1114, 1326,  1327,  1385,  1386, 
1433. 
debts  barred  by,  appropriation  of  payments  to,  1324. 
maintenance,  of  rents,  &o.,  applied  for,  [948]. 
managing  agent,  by  or  against,  1331,  1332,  [2132]. 

References  to  the  Forms  are  printed  thus  [795]. 


2470  General  Index. 

A.CGO\m'£—coniinued. 

Master's  certificate  of,  form  of,  1317.     And  see  Cbetiticate  of  Master. 
merchants,  between,  excepted  formerly  from  Statutes  of  Limitation,  secus 

now,  1326. 
mines  and  minerals,  as  to  workings  of,  [537,  563,  567],  573,  574,  1311, 

mining  lease,  of  royalties  under,  1327. 
mistakes  and  omissions  in,  effect  of,  1340. 
money  due  under  agreement,  of,  [2222]. 
Money  Lenders  Act,  1900,  of  advances,  [2277]. 
money  paid,  of,  where  transaction  set  aside,  [1672]. 
moneys  received,  by  beneficiaries,  of,  [1592]. 

under  security,  of,  [2017]. 
mortgage,  of  sums  due  on,  [718, 1348, 1825—1829, 1842, 1844, 1848, 1854, 


credit  being  given  for  expenses,  [1853]. 

successive  foreclosures,  in  case  of,  [1907,  1908]. 
mortgagee,  action  by,  for,  pending,  cannot  bring  second  action  in  K.B.D., 
1836. 

bound  to  set  out,  79. 

creditor,  in  action  by,  [1848, 1849]. 

in  possession,  against,  [1826,  1887],  1898 — 1900.     See  Moetgagbe. 

of  sums  received  by,  [1886]. 
necessaries,  of  sum  advanced  for,  for  infant,  [942]. 
ne  exeat,  writ  of,  against  co-defendant  in  action  for,  1312. 
"  notwithstanding  "  release,  1341. 
numbered  in  judgment,  1312. 
occupation   rent,  of  what   is   due  for,  [1492,  1790],  1809,  [1815,  1887, 

2178]. 
official  referee,  how  taken  by,  1313. 

order  by,  to  bring  in,  [387]. 
omissions  in,  effect  of,  1340. 
order  directing,  form  of,  1312. 

right  to,  1313,  1314. 
outstanding  liabilities,  of,  [2091,  2115]. 
overseers,  suit  for,  by,  against  rate  collector,  1330,  [1337]. 
oyster  meters,  against,  1331. 
particiJars  not  in  general  ordered  in  action  for,  42. 
parties  attending  taking  of,  1316. 

partner,  deceased,  in  action  to  administer  estate  of,  [2121]. 
partners,  as  between,  binding  on  representative,  1339. 

duty  of,  to  render  accounts,  2104,  2105. 
partnership  cases,  in,  [2093,  2098,  2102,  2114—2116,  2130].    See.  Part- 

NEBSHIP. 

partnership  moneys  not  accounted  for,  of,  [524]. 
patent,  against  licensee  of,  by  assignee  of  share,  1312. 

as  between  co-owners  of,  652. 

in  action  as  to  infringement  of,  [630],  651,  652. 
payment  into  Court,  when  ordered  in  action  for,  206,  1313. 

of  sum  due,  order  for,  1312. 
payments  on  to  beneficiaries,  1444,  1445. 
percentage  on  profits,  of,  [2213]. 
personal  estate,  of,  in  creditor's  action,  [1347 — 1349,  1849]. 

come  to  hands  of  administrator  in  colony,  [1516]. 

"  not  specifically  bequeathed,"  of,  1559. 
pirated  work,  of  sale  of  copies  of,  [655]. 
plaintiffs,  against,  1312. 

having  adverse  rights  cannot  sue  for,  1314. 
pledge,  of  money  due  on,  [1925]. 
policy,  of  premiums  paid  on,  [2017]. 
portions,  of  sums  due  for,  [1661]. 
prejudice,  without,  to  particular  questions,  [718]. 
preliminary,  may  be  directed  at  any  stage,  170,  1313,  1316,  1350. 
jyrimA  facie  conclusive,  to  be,  1314,  [1336]. 
principle  of,  settled  on  interlocutory  application,  1317. 
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privateer,  against  owners  of,  1331. 
proceedings  under  order  for,  1317,  1318. 
profits,  of, 

agent,  by,  [1338].    See  Agent. 

assets  in  trade,  from  employment  of,  [1119]. 

business,  of,  [1496]. 

charity  lands,  of,  [1244,  1246, 1285]. 

copyright  oases,  in,  [655],  663. 

counterfeit  mark,  from  sale  of  goods  bearing,  [615],  615,  616. 

dower,  of  land  subject  to,  [911,  912],  914. 

infant's  land,  of,  [948]. 

interest  on,  charged,  [1329]. 

patent  cases,  in,  [630],  651,  652. 

secretly  made,  by  agent,  1333,  1334. 

settlement,  in  action  to  set  aside  or  enforce,  [1659]. 

trade  mark  oases,  in,  [615,  616],  623. 
promissory  note,  of  amount  due  on,  [1977]. 
promoters  of  company,  liability  of,  to  account,  1334,  1335. 
prosecution  of,  under  judgment,  318 — 320,  1316,  1317. 
purchase-money,  of,  where  purchase  set  aside,  [2231,  2253]. 

in  action  for  specific  performance,  [2171,  2176,  2193,  2220]. 
railway  contractor,  of  sums  due  to,  [1310]. 

rates,  of,  in  action  by  overseers  against  late  coUeotor,  1330,  [1337]. 
realty,  of  proceeds  of  sale  of,  [I486], 
rebel  government,  against  agent  of,  1330. 
receipts  and  payments,  of,  [1096, 1327,  1329,  1517,  1567]. 
receiver,  by,  [771,  772],  773—775. 

receipts  of,  to  be  taken  into,  [1828]. 
redemption,  in  action  for,  [1852—1854],  1902,  1903,  [2008].    See  Redemp- 
tion. 

by  devisee,  [1482]. 
referee,  how  taken  by,  405. 

reference  of,  to  official  or  special  referee,  402,  403,  1313. 
refusal  to  account,  1314. 
release,  general  words  in,  effect  of,  1341. 

or  discharge  with  insufficient  knowledge,  [1336],  1341. 

plea  of,  without  discovery  of  accounts,  insufficient,  1340. 
remittances  from  abroad,  &c.,  of,  [1329]. 
rent-charge,  of  arrears  of,  [2047]. 
rents,  of,  against  guardian  of  infant,  [948],  978. 

of  realty,  of,  [1328,  1396, 1412,  1483,  1790,  2088]. 
contract,  of  estates  comprised  in,  [I486], 
creditor's  action,  in,  1373. 
mortgagee,  against,  [1827,  1885, 1887]. 
separate  sets  of  exors  and  trustees  where,  and  exors  have  assented 

to  devise,  [14121 
specific  performance,  in  action  for,  [2170,  2172,  2174,  2176,  2191]. 
trust,  in  action  for  execution  of,  [1074, 1075]. 
where  conveyance  set  aside,  [2282],  2238,  [2254],  2256,  [2280]. 
with  compound  interest,  [1118]. 
with  rests,  [1885]. 
repairs,  of  sums  expended  for,  [1790, 1885]. 
rests,  with,  [1074, 1118],  1124,  [1885],  1903,  1904. 
revolutionary  government,  against,  1330. 
right  to,  generally,  1313,  1314. 
royalties  under  mining  lease,  of,  [566]. 
salaried  manager,  at  suit  of,  1331. 
salary,  of  sums  due  for,  [524]. 

sale,  completed,  set  aside  on  ground  of  fraud,  where,  [2253]. 
salvage,  of  sums  received  for,  [1330]. 
secret  process,  between  co-owners,  of,  1316. 
secret  profit  by  agent,  of,  1333,  1334,  [2267]. 

separate,  carrying  over  funds  to,  224,  488,  [1390, 1391],  1430,  [1434],  1450, 
1515.     See  Caeeying  ovee  ;  Sbpaeate  Acoottnt. 
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separate,  carrying  over  funds  to — continued. 

effect  of,  231—233. 

title  of,  224,  231,  232. 
sequestrators,  of  money  received  by,  [447],  448. 

to  leave,  in  Chambers,  [453]. 
set-off,  or  counter-claim,  1312,  1314,  1318—1324.    See  Set-oej. 

judgment  for  defendant  in  case  of,  1321. 

losses,  of,  by  agent's  neglect  of  duty,  1315. 

principal  and  agent,  in  account  between,  1323,  1324. 

when  allowed  in  equity,  1322,  1323. 

winding-up  of  company,  in,  1321,  1322. 
settled  accounts,  what  are,  1339,  2278. 

amendment  at  trial,  for  purpose  of  opening,  [44]. 

co-plaintiff  bound  by,  1419. 

custom  of  dealing,  effect  of,  1331. 

not  to  be  disturbed,  [1311],  1331,  [1336,  1337],  1339, 1340,  [2114,  2115, 
2130]. 

opening,  1054,  1055,  [1338],  1338—1342,  2278. 

special  directions  as  to,  and  to  particular  items,  1337. 
settled  funds,  of,  [1073—1077,  1657,  1658]. 
shares,  of  proceeds  of  sale  of,  [2258]. 
ship's  cargo,  of,  [1330],  1333. 
signing,  effect  of,  as  evidence,  1339. 
solicitor  by,  273. 

of  dealings  and  transactions  by,   [1052],  1053—1058,   1318,  [1328], 
1331,  1334,  2099.     And  see  Solicitor. 

money  scrivener,  acting  as,  1331. 
Solicitor  to  Treasury,  account  and  inquiries  in  action  by,  against  person  to 

whom  admon  has  been  wrongly  granted,  [1584]. 
special  circumstances.  Master  may  state,  without  direction,  1317. 

directions  as  to  mode  of  taking,  1314,  1315,  [1337]. 
specific  devises,  distinguishing,  [1414]. 

effects  first  liable,  distinguishing,  [1473]. 
stage  of  proceedings,  may  be  ordered  at  any,  319,  1313,  1316. 
stakeholder  not  charged  with  interest,  1344. 
stated  account,  what  is,  1339. 

interest  on  balance  of,  1342. 

not  to  be  disturbed,  [1337]. 

set  aside,  [1338]. 
statement  of  accounts,  executors  ordered  to  render,  1418. 
stay  of  taking  of,  when  directed,  841,  842. 
steward,  against,  1315,  1318,  [1328]. 
stockbrokers,  against,  [1329],  1332. 
submission  to  account,  [1309],  1312,  [1410]. 
subscriptions,    of,    payable    by    member    of     building     society,    [2051, 

2052]. 
summons  for,  1313. 

to  proceed  under  order  for,  318,  319,  1316. 
sums  actually  advanced,  of,  with  interest,  [2276,  2277]. 

received  after  judgment  to  be  included  in,  1317. 
surcharging,  meaning  of,  1340. 

and  falsifying,  1314,  1315,  1316,  1317,  1340—1342. 
directions  for,  1314,  1315,  [1336, 1337]. 
notice  of,  319,  1316,  1317,  1340. 
onus  probandi,  1340. 
surety,  of  sums  paid  by,  [2067].     See  Suebty. 
taxation,  included  in  common  order  for,  262. 
tenant  for  life,  of  sums  due  to,  [1611]. 
tenants  in  common,  between,  1311,  1316. 
tender,  after,  by  mortgagor,  [1832,  1854]. 
timber,  of,  in  action  against  steward,  [1328]. 

undertaking  to  account  for  proceeds  of  sale  of,  [1684]. 
tithes,  uncommuted,  of,  [1311]. 

apportionment  of  costs  in  action  for  account  of,  1342. 
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title  of,  224,  231. 

length  of,  232. 

subject  to  duty,  224,  233. 
trade,  of  moneys  earned  by,  [524]. 

mark,  of  profits  by  counterfeit,  [615,  6161. 
transcript  of,  issue  of,  by  Paymaster,  on  request,  203. 
transfer  of  action  for,  to  Chancery  Division,  793. 

to  K.  B.  D.,  not  ordered,  793. 
trial,  before,  when  ordered,  1313,  1314. 

of  action  for,  by  jury,  not  ordered,  360,  361 
trust,  access  to,  1315. 

fund,  of,  inquiry  as  to  adopting,  [1075]. 

property,  of,  [1074 — 1076].    And  see  Trustee. 
trustee,  charging  cestui  que  trust  with  bonus,  settled  account  against,  opened, 
1341. 

charity  of,  failing  to,  to  Charity  Commissioners,  [1274]. 

solicitor's  firm,  of,  kept  by,  evidence  of,  1115. 
Trustee  Act,  1888,  where  trustee  protected  by,  [1119]. 
trustees,  against,  omitting  to  convert  or  invest,  [1077],  1107,  1108.     See 

Breach  of  Trust;  Trustee. 
unconscionable  bargain,  of  moneys  paid  under,  [2275]. 
undertaking  to  keep,  [450]. 
value  of  property  received,  as  to,  [2017]. 
valuer,  against,  1333. 
varied  on  appeal,  [811]. 
verification  of,  by  affidavit,  1316. 
vouchers,  not  forthcoming,  special  directions  as  to,  1315. 

importance  of,  in  settlement  of  account,  1339. 

production  of,  1315,  1341. 
waste,  of,  [537].  *See  Waste. 
wilful  default,  when  given  on  footing  of,  189,  [1115],  1120—1122,  1315 

1316,  [1418,  1827,  1886].     And  see  Wilextl  Default. 
winding-up,  proof  for  commission  in,  1336. 

interest  on  calls,  1344. 

proof  by  creditors,  interest,  1345. 
works,  of,  sums  due  in  respect  of,  [1309,  1810]. 

ACCOUNTANT, 

charges  of,  allowance  for,  289. 
Court  may  obtain  assistance  of,  315,  1316. 
inspection  of  documents  by,  81. 
opinion  of,  taken  in  chambers,  315. 
scale  of  charges  of,  289. 

ACCOUNTANT-GENERAL.    See  Chancery  Paymaster. 
office  of,  abolished,  202. 

ACCUMULATION, 

charity,  for  benefit  of,  1251. 

costs  payable  out  of,  under  Settled  Land  Acts,  1747. 

Crown  entitled  to  undisposed-of  surplus,  [1582]. 

declaration  as  to  invalidity  of  direction  for,  [1534]. 

direction  for,  [201],  202,  226. 

improvements,  trust  to  expend  surplus  income  in,  [1534],  1697. 

infant,  for  benefit  of,  970,  971,  [976]. 

legatee  competent  to  give  discharge,  can  require  payment  notwithstanding 

direction  for,  1419. 
portions  for,  1665,  1666. 

transfer  of  fund  accumulated  beyond  legal  period,  [219]. 
trust  for,  effect  of,  under  Settled  Land  Acts,  1750. 

ACKNOWLEDGMENT, 

debt,  of,  within  Statutes  of  Limitation,  857,  1326,  1327,  1384,  1385,    1867, 
1868. 
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deed,  of,  by  married  woman,  864,  896,  897,  898. 
deeda,  of  right  to  production  of,  under  Conveyancing  Act,  1813. 
on  sale  by  Court,  345. 

ACQUIESCENCE, 

cestui  que.  trust,  by,  in  breach  of  trust,  [1097,  1098],  1108—1110.    See 

Beeach  of  Trust. 
fraud,  amounting  to,  2247. 
infant,  by,  945,  946. 
injunction,  right  to,  when  barred  by,  514,  517,  518,  527,  532,  603,  622,  701. 

waste,  in  eases  of,  546. 
irregularity,  in,  270. 

married  woman,  by,  in  breach  of  trust,  1115. 
nuisance  in,  603. 

patent  or  trade  mark,  material  in  cases  of,  514,  622. 
precluding  taxation,  278. 
principal,  by,  1324. 

restrictive  covenant,  action  to  enforce,  when  barred  by,  532,  2142. 
retainer  of  solicitor  by,  1030. 

specific  performance,  when  a  defence  to  action  for,  2142,  2156,  2157. 
statutory  powers,  in  unlawful  exercise  of,  694,  701. 
voluntary  settlement,  right  to  avoidance  of,  when  barred  by,  1638. 
waste,  material  in  cases  of,  546. 

ACT   OF  PARLIAMENT.     .4jmJ  see  Pakliambnt. 
form  of  entering,  as  evidence,  [142]. 
leave  to  trustee  to  apply  for,  [1141],  1148. 
settlement,  forming  part  of,  1744,  1745. 

ACTIO  PERSONALIS,  116,  399,  520,  559,  572,  2266. 

ACTION, 

account,  for,  should  be  in  Chancery  Division,  1313. 
administrator  to  defend,  and  be  indemnified,  [1462]. 
alternative  right  of,  election,  52. 
cause  of,  determination  of,  by  change  of  interest,  115,  116. 

must  be,  to  justify  action  for  declaratory  judgment,  164,  165. 
commenced  without  authority  by  solicitor,  131. 
compromise  of,  124 — 127.     See  Compeomise. 
conduct  of,  [317],  318,  [795],  800,  [801]. 
consolidation  of,  795—801.     See  Consolidation  of  Action. 
costs,  for,  263,  264.     See  Solicitoe. 

of,  [234—238],  241,  242,  243,  244.     See,  Costs. 
discontinuance  of,  [128],  129,  130. 
discovery  only,  for,  62. 
dismissal  of,  at  hearing,  [136],  137. 

for  default  in  appearance,  [136],  138. 

for  want  of  prosecution,  [133, 134],  135,  136. 
executor  to  defend,  and  be  indemnified,  [1462]. 
infant,  by  or  against,  [928—932],  932—936.     See  Ineant. 
injunction  to  restrain  foreign  action,  [720],  721,  723. 
judgment  by  default,  to  set  aside,  138. 

married  woman,  by,  and  against,  849  et  seq.    See  Married  Woman. 
meaning  of  term  under  Judicature  Act,  1. 
originating  summons  is  an  action,  1. 
personalis  (actio)  moritur  cum  personA,  116,  520,  559,  572. 
petition  in,  372.     See  Petition. 
proceedings  hitherto  by  bill  to  be  by,  371 
receiver,  against,  not  to  be  brought  without  leave,  744. 

by,  769,  771. 

to  bring,  [765],  761. 
removal  and  transfer  of,  790 — 807.     See  Inperioe  Court;    Removal; 
Teanseee. 

test  action,  [797],  801,  825. 
restored  on  payment  of  costs  of  day,  [136] . 
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solicitor,  by,  without  authority,  131,  [1028,  1029],  1029,  1030. 
stay  of  proceedings  in,  [130],  131—133,  795—801.    See  Stay  or  Pro- 
ceedings. 
test  action  as  to  patent,  trial  of,  [640],  640. 
trial  of,  [140],  145—165. 
trustee,  leave  to,  to  bring  or  defend,  [1140,  1141]. 

ACTOR, 

injunction  to  enforce  theatrical  engagement  by,  528. 

ADDING  PARTIES, 

amendment,  by,  49,  50. 

no  jurisdiction  to  add  defendant  not  directly  interested,  51. 

ADDING  TO  JUDGMENT  OR  ORDER, 

additional  accounts  and  inquiries,  [189],  189,  800,  [811],  1316,  1420. 

ADEMPTION, 

of  legacy,  by  advances  by  way  of  portion,  [1533],  1537,  1538,  1667,  1668. 
by  conversion  of  property  specificaUy  bequeathed,  1557,  1558. 

of  stock  of  lunatic,  1558. 
by  sale  of  subject-matter  in  subsequent  lunacy  of  testator,  985. 

ADJOURNED  SUMMONS,  [308],  313,  314.    See  Chambebs  ;  Stomons. 

ADJOURNMENT, 
costs,  of,  314. 

of  question  as  to,  182,  353,  1342. 
from  Chambers,  is  not  an  appeal,  314. 

partly,  [309]. 
further  consideration,  of,  [181,  350],  351'.    See  Fttrther  Gonsideeation. 
petition,  of,  to  Chambers,  375,  1258.     And  see  Petition. 

order  on  petition  adjourned,  [371]. 
settling  judgment  or  order,  of  appointment  for,  184. 
summons,  of,  to  and  from  Chambers,  [234,  308],  313,  314. 

costs  of,  [234],  314. 

partial,  [308]. 
trial  of  action,  of,  145. 

ADMINISTRATION,  Chap.  XLIV.,  1347—1623.    And  see  Executor. 
abatement  of  legacies,  [1551,  1575 — 1578],  1579,  1580.     See  Legacy. 
absent  parties,  1423 — 1425. 
account  payments  on,  1444,  1445. 
accounts  and  inquiries  in.    See  Account  ;  Inquiry. 

Court  fees  on  taking,  1420. 

not  to  proceed  without  leave  of  Judge  in  person,  [1412]. 

special  directions  as  to,  and  as  to  objections  to  items,  [1413]. 
accounts,  statement  of,  executors,  &c.  ordered  to  render,  1418. 
accumulations,  declaration  as  to,  [1534]. 
additional  accounts  and  inquiries,  [189],  189,  1316,  1420. 
administrator,  judgment  at  suit  of,  [1410]. 
admission  of  assets,  [1348],  1360,  1427—1429. 

account  against  executors  admitting  assets,  1427,  1428,  [1456,  1457]. 
not  admitting  assets,  1428,  [1456,  1457]. 

payment  of  legacy  on,  [1415]. 
advances,  bringing,  into  hotchpot,  [217,  1493],  1447,  [1533],  1537. 

inquiry  as  to,  by  testator,  intestate  or  otherwise,  [1417]. 
advertisements  for  creditors  in  action  for,  1350 — 1352,  1375,  1379. 
affidavit,  proof  by,  at  hearing  of  action,  1419. 
allowances  in  accounts,  1428,  1459,  1460,  [1496],  1499.     See  Account; 

Allowances. 
annuities,  accounts  of,  [1561 — 1567],  1571^ — 1574.    See  Annuity. 
appeals  from  orders  made  in  action  for,  827,  828,  833,  836. 
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apportionment, 

assets  of,  amongst  creditors,  1403. 
capital  and  income,  between,  [1610 — 1615],  1616 — 1623. 
costs  of,  advantages  of,  250. 
on  two  funds,  [1441]. 
where  there  is  a  gift  of  mixed  residue,  1451,  1452. 
purchase-money,  of,  where  part  of  estates  subject  to  distinct  mort- 
gages, [1472]. 
pure  and  impure  personalty,  between,  1307,  1308,  [1474]. 
appropriation  of  legacy,  1429 — 1431,  1450. 
assent  to  legacy,  1427 — 1429. 
assets,  right  of  creditor  to  follow,  1351,  1593. 

deiioient,  contribution  by  specific  and  other  legatees,  [1544 — 1547]. 
costs  in  case  of,  1448,  1449. 

deficiency  raised  by  sale  or  mortgage,  [1545 — 1547]. 
legal  and  equitable,  1367,  1368)  1605,  1606. 
assignee  of  share,  costs  of  action  by,  1455. 
assignment  of  fund  in  Court,  notice  of,  1443. 

payment  out  of  Court  of  assigned  fund,  1444. 
attendance  in  Chambers,  costs  of,  1454,  1461. 
Bank  of  England  to  transfer  consols  into  Court  on  legatee   becoming  of 

unsound  mind  and  payment  out,  [1441]. 
bankruptcy,  transfer  of  administration  proceedings  to,  794,  1410,  1470, 
bequest.     See  Legacy. 
bond,  calling  in  money  due  on,  [1502]. 
building,  improvements  by,  inquiry  as  to,  [1493]. 
business  of  testator,  carrying  on,  [1494 — 1497],  1497 — 1499.    See  Business  ; 

EXECUTOB. 

calls  on  shares,  indemnity  against,  [1464],  1465. 
cestui  que  trust,  representation  of,  by  trustee,  1424. 

right  of,  to  sue,  1423. 
Chambers,    accounts   taken   in,    314,    318 — 321,    1313.     See   Account; 

Chambers. 
charge  of  debts  on  several  properties,  raising  the  debts  when  they  have 

already  been  paid  out  of  one  property,  [1400]. 
charges  on  estate,  special  inquiries  as  to,  [1471 — 1473]. 
charging  order  not  defeated  by  judgment  for,  474. 
class  inquiries,  [1504 — 1507],  1508 — -1510.     See  Inquiry. 
costs  of,  1514,  1515. 

representation  of  class  by  one  solicitor,  1455. 
classification  order,  1425. 
compromise,  inquiry  as  to,  [1501]. 

of  liability  on  bond  to  be  paid  by  instalments,  [1502]. 
concurrent  actions,  consolidation  of,  [795,  796],  799,  800. 
conduct  of  action  or  proceedings,  right  to,  1423,  1461. 
orders  as  to,  [1460],  1460. 
plaintiff  when  deprived  of,  1419,  1461. 
consolidation  of  actions  for,  799,  800. 
construction  of  will  not  decided  till  accounts  taken,  1419. 
contingent  class,  1419. 

future  claims,  distribution  of  fund  without  provision  for,  1421. 
legacies,  interest  on,  as  to,  1445. 
liabilities,  provision  for,  [1462,  1463,  1611]. 
contracts  and  sales  by  testator,  inquiries  and  directions  as  to,  [1463, 1486 — 
1488]. 
conversion  by,  1488,  1489. 
contribution,  where  assets  deficient,  [1544 — 1547]. 

where  assets  marshalled,  [1596-— 1604].     And  see  Conteibution. 
conversion,  equitable,  by  will  or  contract,  1488 — 1490. 

failure  of  purpose,  reconversion,  1490 — 1492. 
costs,  apportionment  of,  on  two  funds,  [14411. 
assets,  deficient,  in  case  of,  1448,  1449. 
assignor's,  to  be  paid  to  assignees,  [1433]. 
claim  failing,  in  case  of,  1452. 
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costs,  class  inquiries,  of,  1514,  1515. 

conduct  of  action,  where  plaintiff  deprived  of,  1461. 

consolidation  of  actions,  on,  [795]. 

Court  fees,  1420. 

estate,  out  of,  1308,  1419,  1422,  1448,  1452  el  seq.  [1598]. 

executor,  of,  [1392],  1448.     See  Exbcutob. 

general  personalty,  out  of,  1449 — 1451,  [1600]. 

generally,  1452 — 1455. 

heir,  of,  1448,  1452,  1453. 

incumbered  shares,  of  mortgagees  of,  [1433],  1455,  1456. 

infant  plaintiff  entitled  in  reversion,  where,  1453. 

inquiries  of,  1450. 

lapse,  in  case  of,  1451. 

mixed  residue,  out  of,  1451. 

payment  of,  [1433]. 

plaintiff,  of,  deprived  of  conduct  of  proceedings,  1461. 
indemnity  to,  against  future  costs,  1461. 

portion  of,  when  plaintiff  or  defendant  liable  to  pay,  238. 

Probate  action,  of,  1449,  1454. 

real  estate,  of  administration  and  sale  of,  1423,  1450,  1451. 

soUcitor  and  client  or  party  and  party,  1453,  1455. 

taxation  of.     See  Taxation  op  Costs. 

"  testamentary  expenses,"  are,  1366,  1449. 

unnecessary  proceedings,  of,  1449. 
Dounty  Court,  jurisdiction  of,  805,  1351. 
reditor,  action  by,  121,  1347 — 1410.     See  Creditor's  Action. 

judgment  or  order  in,  how  obtained,  1350,  1351. 

prosecution  of  judgment  given  to,  [1460],  1460. 

residuary  legatee  or  executor  preferred  to,  1461. 
creditors,  settlement  in  fraud  of,  set  aside,  [2280]. 
Crown,  action  against,  by  summons,  1421. 

liability  of,  to  refund,  1595. 
debts,  apportionment  of,  and  legacies  between  pure  and  impure  personalty, 
[1474]. 

charge  of,  on  real  estate,  1367,  1368,  1474—1476,  1481. 

charged  on  separate  properties,  which  have  already  been  paid  out  of 
one  property,  raising,  [1400]. 

direction  for  payment  of,  does  not  show  contrary  intention  under  17  & 
18  V.  c.  113..  1477,  1478. 

inquiry  as  to,  [2417,  2429].    See  Inquiry. 
special,  [1415]. 

interest  on,  1369,  1370  [1389],  1402,  1403. 

liberty  to  executor  to  compound,  [1502],  1503.    And  see  Exbcutoe. 

payment  of,  with  subsequent  interest,  [218]. 

preference  in  payment  of,  executors'  right  to  give,  1368,  1369. 

priority  of,  1362—1366. 

proof  of,  1375 — 1389.    See  Creditor's  Action. 

retainer  by  executor  of  his  own,  [1466],  1466 — 1470. 
heir  or  devisee,  1470. 

specialty  and  simple  contract,  by,  1364,  1365. 

no  priority  as  between,  after  1st  January,  1870.  .1364,  1007. 
declarations  as  to  general  bequests  and  devises,  [1531 — 1535].     And  see 

Legacy. 
deficiency  of  assets,  contribution  by  legatees,  [1544 — 1547]. 

raised  by  sale  or  mortgage,  [1545—1547, 1597]. 

real  estate  apphed  in  case  of,  [1413]. 
delay,  leave  to  prosecute  judgment  given  to  creditor,  1419. 
derivative  representatives,  accounts  against,  [1456 — 1458]. 
descriptio  personce,  1510 — 1514,  [1531]. 
discharging,  varying,  or  adding  to  order,  1423,  1424. 
discretion  of  Court  as  to  ordering,  1418. 

of  trustees  not  interfered  with,  1422. 
domicile  and  lex  loci,  inquiries  as  to,  [1515 — 1518]. 

foreign,  principles  on  which  grants  of  admon  made  when,  1357. 

References  to  the  Forms  are  printed  thus  [795]. 


2478  General  Index. 

ADMINISTRATION— core«m«€d!. 

domicile,  law  of,  1518 — 1525.    And  see  Domicile. 

dower  and  election  by  widow,'  [1484, 1485].    See  Dowee  ;  Election. 

due  course  of  administration,  what  is,  1350,  1604. 

duty,  legacy,  payment  of,  [1435].     And  see  Legacy  Duty. 

election  to  take  under  or  against  wiU,  [1525 — 1528],  1528 — 1531.     See 

Election. 
establishing  will,  1362. 
examination  of  witness  as  to  assets,  315. 
exchange,  agreement  for,  inquiry  as  to,  [1488]. 
executor,  deceased,  judgment  against,  [1456—1458],  1459. 
on  summons  by,  1420 — -1422. 

represents  estate  for  purposes  of,  1358,  1359,  1424,  1425. 
executors,  special  judgment  against,  [1456^—1458],  1459,  1460.     See  Exe- 

CUTOB. 

exoneration,  action  by  devisee,  when  barred,  1432. 

incumbrances  created  before  testator's  decease,  [1471 — ^1473]. 
personal  estate,  of,  from  debts,  [1473,  1474],  1474 — 1479.   See  Exone- 

BATIOU". 

Real  Estate  Charges  Acts,  under,  1476 — 1479. 
foreign  creditors  not  restrained  from  suing  abroad,  722. 

domicile,  principle  on  which  grants  of  admon  made  in  case  of,  1357. 
securities,  direction  to  continue,  [1501]. 
foreigner,  conflicting  claimants  under  assignments  from,  1522. 
fraud,  allegations  of,  when  to  be  disposed  of,  1419. 
furniture,  &c.,  inventory  of,  [1549, 1550],  1559,  1560. 
further  accounts  and  inquiries,  1420. 
further  consideration  of  action,  1433  et  seq. 

assets  sufficient,  where,  [1433]. 

erroneous  order  on,  correction  of,  188. 

insufficient,  where  some  shares  are  to  pay  incumbrances,  [1437] 

readjustment  of  order  on,  as  to  costs,  1455. 

sale  or  mortgage  on,  to  raise  deficiency,  [1397,  1545 — 1547]. 
gavelkind,  heirs  in,  inquiry  as  to,  [1505]. 
general,  original  judgment,  or  order,  as  to  personal  estate,  [1410]. 

personalty  and  realty,  as  to,  [1412],  1414. 

when  Court  will  order,  1418. 
hearing,  parties  appearing  at,  1422 — ^1425. 

hotchpot,  provision  for,  [217, 1433],  1447,  1608.    See  Hotchpot. 
improvements,  inquiry  as  to,  [1493]. 

income,  apportionment  of,  &o.,  1618, 1619.     See  Apportionment  ;  Tenant 
EOK  Life. 

payment  of,  pending  complete  administration,  1445. 
income  tax,  deduction  of,  by  executor  from  interest  on  legacy,  [1415]. 
incumbrances, 

costs  of,  [1433],  1455,  1456. 

executor,  created  by,  1479 — 1481. 

inquiries  as  to,  [1412, 1471 — 1473].    And  see  Inquiry. 

on  shares  of  residue,  [1416]. 

special  inquiries  as  to,  [1471 — 1473]. 
indemnity  to  estate  or  representative  against  liabilities,  [1462, 1463],  1464, 

1465.    See  Executor. 
infant,  inquiry  as  to  carrying  on  business  for  benefit  of,  [1494].     Aiid  see 
Infant. 

interest  on  legacy  to,  applicable  for  maintenance,  [1440]. 

not  entitled   to  administration  judgment  as  of  right   at  expense  of 
estate,  1419. 

payment  to  account  of,  [1437]. 

service  on,  1423. 
injunction  against  dealings  with  intestate's  or  testator's  estate,  513,  [716], 

717. 
insolvent  estate,  of,  1404 — 1410.     And  see  Creditor's  Action. 

transfer  of,  to  bankruptcy,  794. 
inspection  of  documents  by  claimant,  [60]. 
insufficient  estate,  costs  of  administering,  1448,  1449,  1464. 
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interest,  costs  of  executor,  on,  1449. 

debts,  on,  1369,  1370.     See  Interest. 
interest,  on,  provision  for  payment  of,  [1437]. 
legacies,  on,  computed,  [1435],  1445,  [1577]. 

when  given  from  death  of  testator,  1445,  1446. 
intestate's  personalty,  order  to  administer,  [1410]. 

where  intestate  dead  many  years,  [1415]. 
inventory  of  heirlooms,  [1550],  1559,  1560. 

investment,  continuing  and  calling  in,  [1500,  1501].     And  see  Investment. 
"  foreign  securities,"  in,  [1501]. 

funds,  of,  to  meet  legacies  and  annuities,  [1561 — 1566]. 
land,  in,  [1652]. 
joinder  of  causes  of  action,  1422. 
judgment  for, 

charging  order  not  defeated  by,  474. 
executors,  &o.,  indemnified  by,  1464,  1594,  1595. 
jurisdiction  to  make,  1523 — 1525. 
Master,  not  to  be  made  by,  1360. 
powers  of  trustees  how  affected  by,  1 148. 

proceedings  under,  not  to  be  taken  without  leave  of  judge,  [1412],  1418. 
service  of  notice  of,  189,  318. 
jurisdiction,  executor  or  beneficiaries  out  of,  1424. 

Lands  Clauses  Act,  expression  "  executors  and  administrators  "  in,  2384. 
lapse,  in  cases  of,  1451,  1476,  [1531]. 
leaseholds,  conversion  of,  proposals  as  to,  [1416]. 
inc[uiry  as  to,  [1416]. 

as  to  liability  of  estate  in  respect  of,  1462. 
sale  of,  [1414]. 
leases,  and  occupation,  inquiries  as  to,  [1492,  1493]. 
leave  to  attend  proceedings,  when  given,  1461. 

order  giving,  1461. 
legacy.    And  see  Legacy. 

abatement  and  apportionment  of,  [1474, 1551, 1575 — 1578]. 

account  of  interest  due  on,  [1415]. 

appropriation  of,  1429 — 1431. 

assent  to,  1427—1429. 

conditional,  1540—1542,  [1589]. 

contingent,  1445. 

contribution  for  debts,  where  assets  deficient,  [1544 — 1547]. 

declaration  as  to  lapse,  validity,  ademption,  &c.  [1531 — 1535,  1589]. 

inquiry  as  to  payment  on  account  of,  [1417]. 

interest  on,  [1435],  1445—1447. 

life,  given  for,  invested,  [1563]. 

interest  on,  1568. 
married  woman,  payment  to,  1443,  1444. 
payment  of,  on  admission  of  assets,  [1415]. 
into  Court,  [1415]. 
on  further  consideration,  [1433]. 
realty,  by  sale  of,  1422. 
right  to,  or  to  judgment,  1419. 
where  it  is  clear  there  will  be  a  surplus,  1444,  1445. 
specific  and  demonstrative,  [1551],  1554,  1555,  1557 — 1559. 
legacy  duty,  payment  of,  [213],  230,  [1435].    See  Legacy  Duty. 
legatee,  costs  of  plaintiff,  where  assets  deficient,  1448,  1449. 
of  legacy  charged  on  land,  action  by,  1414,  1423. 
parties  to  action  by  and  against,  1425. 
receipt  of,  entry  in  order,  [143]. 
single  legatee,  action  by,  1425. 

unsound  mind,  becoming  of.  Bank  of  England  to  transfer  consols  into 
Court  on,  and  payment  out,  [1441]. 
letters  of,  form  of  entering,  in  order,  [142]. 

person  entitled  to  take  out,  joined  as  party,  50. 
liability  of  estate,  inquiries,  &c.,  as  to,  [1462 — 1464]. 
setting  aside  sum  to  answer,  1464. 
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lifo-tenant  entitled  to  residue,  where,  [1610—1615],  1616 — 1623. 
Limitations,  Statutes  of,  action  when  barred  by,  1381 — 1389,  1431.     See 

Limitations. 
married  woman,  administration  of  estate  of,  887,  888,  1367. 

payment  of  legacy  of,  1443,  1444. 
marshalling  assets,  [1596 — 1604],  1604 — 1608. 
mixed  residue,  costs  out  of,  1451. 
mortgage,  portions  raised  by,  [1661]. 

legacy  raised  by,  1414. 
mortgagee's  action,  1348,  1837  [1848—1850],  1850—1852.     See  Cbeditob's 

Action. 
mortgages  and  charges,  special  inquiries  as  to,  [1412,  1471 — 1473].     And 
see  supra,  incumbrances, 
marshalling  assets  for  payment  of,  [1596 — 1604],  1604 — 1608. 
next  of  kin,  inquiries  as  to,  [1410, 1504, 1507],  1513,  [1515, 1516].    And  see 
Inquiry. 
parties  to  action,  1422,  1423. 
when  bound  to  refund,  1595. 
notice  of  judgment  or  order  for,  effect  of,  1423,  1424. 

service  of,  189,  1423. 
occupation,  inquiry  as  to,  [1493]. 

rent,  charging,  [1493]. 
option  to  purchase,  inquiry  as  to,  [14S7]. 
order  of  administration  of  assets,  1604^-1607. 
original  judgment  or  order,  [1410 — 1418],  1418. 
originating    summons,    procedure    by,    1359,    1420 — 1422.      See    infra, 

summons, 
outstanding  estate,  inquiries  as  to  getting  in  and  investing,  [1500 — 15021, 

1502—1504. 
over-payment  of  beneficiary,  effect  of,  1428,  1450,  1596. 
partial,  action  for,  1425. 
parties  to  action  for,  1422—1425,  2132,  2133. 
absent  parties,  1411,  1424,  1515. 

contingent  future  claim,  party  having,  not  a  proper  party,  1423. 
numerous,  having  same  interest,  1424. 
receiver,  when  a  proper  party,  748. 

representative  of  deceased  a  necessary  party,  1358,  1424,  1425. 
representatives  of  deceased  representatives,  [1456—1458],  1459. 
partner,  deceased,  of  estate  of,  1421,  [2121,  2130],  2132—2135. 

liability  as,  inquiry  as  to  testator's,  [1462]. 
payment  into  Court  in,  [1435]. 
after  judgment,  1443. 
originating  summons  for,  1421. 
practice  as  to,  202  et  seq.    See  Payment  into  Court. 
residuary  legatee,  at  instance  of,  1443. 
when  ordered,  1442,  1443. 
payment  out  of  Court  in,  1443 — 1445.    See  Payment  out  of  Couet. 
account  on,  1444,  1445. 
no  settlement,  affidavit  of,  when  required,  [889],  893,  899,  900,  1443. 

1444. 
on  presumption  of  being  past  chUd-bearing,  1591. 
security  to  refund  no  longer  practice  to  require,  1590. 
small  sums  of,  1445. 

where  clear  surplus,  power  of  Court,  1444,  1445. 
where  death  presumed  from  seven  years'  absence,  1590. 
personal  estate,  account  of,  [1347,  1410—1413],  1559,  [1584]. 
judgments  for  administration  of,  [1410 — 1413]. 
liabihty  of,  to  costs,  1449. 
persons,  inquiries  as  to,  [1504 — 1507],  1508,  1509. 
portions,  inquiry  as  to  advances  by,  [1417]. 
power,  will  in  execution  of,  1426,  1427. 
pre-emption,  right  of,  declared,  [1487]. 
preference  of  creditors,  declaration  against,  [1441]. 
presumptive  right,  action  by  person  having,  1419. 

Vol.  I.  ends  with  p.  846 ;  Vol.  II.  with  p.  1824. 


General  Index.  2481 

ADMINISTRATION— coniinued. 

probate,  action  by  executor  before,  1358. 

recalled  after  action,  1358,  1420. 
production  and  inspection  of  documents  in  action  for,  77.     And  see  Pro- 
duction OF  Documents. 
proof  of  debt  in,  [1373—1374],  1375 — 1389.    See  Cbbditoe's  Action. 
proposals,  liberty  to  make  as  to  conversion  of  leaseholds,  [1416]. 

purchase  of  realty  by  defendant,  as  to,  [1598]. 
purchase  by  intestate,  right  of  heir  as  against  personalty,  1488,  1489. 
real  estate,  of,  costs  of,  1423,  1450,  1451,  1455. 
account  of  rents  and  profits,  1373. 
deficiency  of  personalty,  in  case  of,  [1412, 1413]. 
exchange,  for  effecting,  [1488]. 
investment  in,  [1652]. 

Land  Transfer  Act,  1897,  originating  summons  for  purposes  of,  1422. 
rents  and  profits,  account  of,  1373. 
right  to  judgment  or  order  against,  1422. 
sale  of,  on  further  consideration,  [1440]. 
summons,  on,  1421. 
receiver,  in  action  for,  appointment  of,  [730],  747. 

not  permitted  to  carry  on  another  administration  action,  1425. 
reconversion  of  estate,  1490 — 1492. 
recouping : — 

executor  recouped  payments  made,  [1608,  1609],  1609. 
heir  from  personalty,  1475. 

out  of  realty  charged  with  debts,  amount  paid  for  legacies,  [1602]. 
realty  recouped  amount  applied  for  debts,  [1609]. 
tenants  for  life  of  residue,  [1612]. 
"  recovery  of  land,"  action  for,  what  is,  1422. 
redemption  by  devisee,  [1482],  1483,  1484. 
reference  of  claims  in,  to  Official  Referee,  [385,  387],  403. 
refunding : — 

acquiescence,  effect  of,  by  mortgagee,  1593. 
by  executor  pajring  by  mistake,  1594,  1596. 
Crown,  Uability  of,  to  refund,  1595. 
in  favour  of  creditors,  [1591],  1593—1595. 
in  favour  of  legatees  and  rightful  next  of  kin,  1595,  1590. 
infant's  share  only  liable  for  its  proportion,  1593. 
legacies,  [1591—1593],  1594,  1595. 
mortgage  money,  by  creditors,  1609. 
reimbursement,  inquiry  whether  defendant  entitled  to,  [1584]. 
remoteness,  gifts  void  for,  [1533],  1542 — 1544. 
rents  of  realty,  account  of,  [1412^1414],  1422.     And  see  Account. 
when  directed,  1373. 
right  to,  barred  by  acquiescence,  1433. 
representation  of  numerous  parties,  119,  1424,  1425,  1510. 

of  c.  q.  t.  by  trustee,  1095,  1424. 
representative,  action  by,  1358. 

general,  a  necessary  party,  1358,  1423 — 1425. 
special  judgments  against,  [1456 — 1458],  1459,  1460. 
residuary  account,  effect  of,  1425. 

legatees,  right  of,  to  attend  accounts,  1425. 

to  have  fund  brought  into  Court,  1443. 
personal  estate,  inquiry  as  to  particulars  of,  [1416]. 
and  incumbrances  on,  [1416]. 
residue,  distribution  of,  [1433—1440]. 

lapsed  share  not  primary  fund  for  costs,  1451. 

but  bears  its  own  costs,  1451,  1615. 
legacy  faUing  into,  [1589]. 
mixed,  1451. 

payment  of  costs  out  of,  1448 — 1451,  1515. 
share  of,  failure  of  gift  of,  1515. 

tenant  for  life  of,  [1610—1615],  1616—1023.    See  Tenant  for  Life. 
retainer  of  debt  by  executor,  [1466],  1466—1470. 
by  heir  or  devisee,  1470. 
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right  to  judgment  or  order,  1418,  1419. 

sale  of  realty,  1371—1373  [1412,  1414,  1545—1547]. 

apportionment  of  purchase-money,  several  mortgages,  1371,  [1472]. 
conversion  effected  by  judgment  for,  1490. 
costs  of,  1423,  1450. 
deficiency,  to  raise,  [1545 — 1547]. 
dower,  subject  to,  or  free  from,  [913,  1484, 1485]. 
further  consideration,  on,  [1440]. 
inquiry  as  to,  and  proceeds,  [I486], 
jurisdiction  to  order,  318. 
legacy,  to  raise,  1414. 

liberty  to  party  to  make  proposals  for  purchase,  [1598]. 
mortgagee's  consent,  with,  1372,  1852. 
one  lot,  in,  1422. 

time  for.  Court  cannot  anticipate,  1422. 

vesting  lands  in  purchaser  under  Trustee  Acts,  [1221, 1222, 1224, 1225], 
1232  et  seq.,  1372. 
sales  by  testator,  inquiries  and  directions  as  to,  [1486 — 1488]. 
Scotch  testator,  of  estate  of,  1357,  1521. 
security,  inquiry  as  to  oaUing  in,  [1500]. 
liabilities,  against,  [1462]. 
to  preserve  specific  articles,  1560. 
separate  account,  carrying  over  funds  to,  224,  488,  1515.     See  Sepakate 
Account. 
sets  of  executors  and  trustees,  account  where  these   are  and 
executors  have  assented  to  devise  to  trustees,  [1412]. 
set-off  in,  [1587],  1587,  1588.     See  Set-of]?. 
settled  account,  where  co-plaintiff  bound  by,  1419. 

share  of  residue,  trustees  of,  made  parties,  1423. 
settlements,  inquiry  as  to,  [1416,  1417]. 
shareholder,  of  estate  of,  1465,  1594. 
smaU  sums,  payment  of,  1445. 

Solicitor  to  Treasury,  judgment  against,  1584 — 1586. 
specific  bequests,  delivery  of,  directed,  [1549,  1550]. 
devises  distinguished,  [1414]. 

effects,  first  charged  with  debts,  distinguished,  [1473]. 
legacies,  contribution  for  debts,  [1544 — 1547],  1559. 
stay  of  proceedings  in,  132,  1352. 

stipend  of  clergyman,  inquiry  whether  estate  liable  for,  [1472]. 
stock-in-trade,  inquiries  as  to,  [1494, 1496]. 
submission  to  account,  [1309,  1410]. 
summons  for,  1359,  1420—1422. 

administration  of  realty  on,  1421. 
by  creditors  of  business  carried  on,  1499. 

further  consideration  of,  in  creditor's  action,  [1389 — 14C2],  1402 — 1410. 
See  Cbeditob's  Action. 
in  general  administration  action,  [1433 — 1442],  1442 — 1456. 
Land  Transfer  Act.  1897,  for  purposes  of,  1422. 
parties  to,  1422—1425. 
wilful  default,  in  cases  of,  1121,  1421. 
testator  dead  many  years,  judgment  where,  [1415]. 
testamentary  expenses,  1366,  1449. 
trade  of  testator,  carrying  on,  [1494 — 1497],  1497 — 1499.    See  Business  ; 

Executor. 
Treasury  solicitor,  accounts  and  inquiries  in  action  by,  against  person  to 

whom  admon  has  been  wrongly  granted,  [1584]. 
trustees  of  settlement,  inquiry  who  are,  [1417]. 

representation  of  c.  q.  t.  by,  1095,  1424. 
two  estates,  of,  in  one  action,  [1457]. 
unsound  mind,  legatee  becoming  of.  Bank  of  England  to  transfer  consols 

into  Court,  and  payment  out,  [1441]. 
valuation  of  colliery  and  canal  shares,  1414. 

of  stock-in-trade,  [1496]. 
variation  of  judgment  or  order  for,  1423. 
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vendor's  lien,  out  of  what  property  payable,  1474,  1477,  1478. 

declaration  as  to  right  of  exoneration,  1488. 
wilful  default,  account  on  footing  of,  1078,  1079,  [1115],  1120,  1121,  1315, 
1316,  [1418],  1421.     ,See  Wilful  Default. 

allegations  of,  to  be  disposed  of  at  hearing,  1419. 
will,  establishment  of,  against  heir,  not  necessary,  1362. 

found  after  administration  under  prior  will,  1358,  [2228], 

not  construed  before  accounts  taken,  1419. 
wrongly  granted,  action  by  Treasury  Solicitor,  account  and  inquiries,  [1584] . 

ADMINISTRATION  (LETTERS  OF), 
attorney,  grant  to,  1359,  1360. 
creditor,  grant  to,  1354. 
entering  in  orders,  form  of,  [142]. 
foreign  domicile,  where,  1357. 
grant,  effect  of,  1357. 
pendente  lite,  747,  748,  1354. 
person  entitled  to  take  out,  joined  as  party,  50. 
receiver,  grant  to,  748. 
suppression  of  will,  grant  obtained  by,  1356. 

ADMINISTRATION  OF  ESTATES  ACT,  1833..  1367,   1372,  1606. 

1869.. 1364. 

ADMINISTRATOR.     See  Executok. 

action,  to  defend,  and  be  indemnified,  [1462]. 
ad  litem,  appointment  and  powers  of,  1354. 
administration  judgment  against,  1354. 
agent  of  limited,  bound  to  pay  to  general,  1360. 
assets,  restrained  from  dealing  with,  [716],  717. 
assignment,  notice  of,  in  case  of,  1081. 
bond  by,  creditor's  action  founded  on,  1361. 
compromise  enforceable,  by,  127. 
conduct  of  sale,  when  entitled  to,  330. 
costs  entitled  to,  240. 
priority  of,  1128. 
Crown,  appointed  by,  under  33  &  34  V.  o.  23.  .1585,  1586,  1840. 
cum  testamento  annexo,  1482. 
default— judgment  by,  against,  169. 
de  son  tort,  action  against,  1358,  1359. 

distributing  after  notice  of  calls  ordered  to  pay  them,  [1593]. 
durante  absentia,  1355. 
durante  minore  mtate,  1079,  1354. 
insolvency  of,  a  ground  for  appointing  receiver,  748. 
Judicial  Trustees  Act,  is  a  trustee  within,  1238. 
married  woman,  administratrix,  881,  898. 
mortgagor,  of,  redemption  by,  1483. 

obligee,  of,  action  by,  for  account  vexatiously  delayed,  1587. 
pendente  lite,  747,  748,  1354. 
power  of,  to  carry  on  trade  of  testator,  1498. 

as  of  realty,  1479,  1481,  1482. 
property  of  convict,  of,  1585,  1586,  1840. 
retainer  by,  1466 — 1470. 
sale  of  real  estate  by,  1479,  1481,  1482. 
set-off  by,  1319,  [1587],  1587. 
temporary,  747. 
with  will  annexed,  powers  of,  1479,  1481,  1482. 

ADMIRALTY, 

appeal  in  admiralty  cases,  815. 
marshalling  securities  in,  2022. 
order  of  Court  of,  operating  as  judgment,  2000. 
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ADMISSIBILITY, 

evidence,  of,  149,  150. 

ADMISSION, 

account,  of  liability  to,  in  pleadings,  what  sufficient,  179,  1083,  1314. 

appeal,  without  prejudice  to  right  of,  [1097]. 

arbitrator,  by,  of  misconduct,  399. 

assets,  of,  by  executor,  [1348,  1349],  1360,  1427,  1428,  [2092,  2115]. 

account  against  executors  not  admitting,  [1456, 1457]. 

to  answer  legacy,  [1415],  1427,  1428. 

what  acts  amount  to,  1428. 

where  actions  consolidated,  [795],  796. 
at  the  bar,  162. 

copyholds,  to,  right  of,  declared,  [2304]. 
costs  of,  between  co-defendants,  163. 
Court  frequently  proceeds  on,  162. 
debt  of  plaintiff,  of,  in  creditor's  action,  [1348],  1360,  1387. 

in  foreclosure  action,  [1830]. 
defence  arising  after  action  brought  of,  162,  [167]. 
documents  or  copies  of,  162,  163. 

on  notice  to  admit  by  other  party,  1G2. 

on  voluntary  admission,  162. 

relevancy  of  documents,  of,  84. 
entering,  as  evidence,  in  orders,  [141,  142]. 
evidence,  by,  162. 

of,  by  Court,  149. 
fact,  of,  in  pleadings,  162. 
facts  of,  on  notice  to  admit,  163. 
filed,  to  be,  before  judgment  passed,  162. 
insertion  of,  in  order,  place  for,  162. 
Judicature  rules  as  to,  162. 
judgment  or  order  on,  178,  179. 
marking  of  documents  admitted  at  trial,  163. 

married  woman  not  bound  by,  when  restrained  from  anticipation,  869. 
motion  for  judgment  on,  in  pleadings,  179. 
partition  action,  in,  of  title,  1807. 
patent,  as  to  title  to,  [640]. 

payment  into  Court  on,  when  ordered,  1083,  1121,  1313,  1442. 
pleadings,  in,  162,  178,  1083,  1314,  2094. 

appeal  from  order  on,  827. 

judgment  or  order  on,  178,  179. 
solicitors,  of,  1068. 

sufficiency  of  personal  estate,  of,  to  pay  funeral  expenses,  [1411]. 
trustee,  by,  payment  into  Court  when  ordered  on,  1083. 

charged  with  breach  of  trust,  by,  179. 

ADOPTION, 

accounts  or  contracts,  of,  by  Court,  [1075,  1312,  1337],  1349. 
infant,  on  behalf  of,  [941,  976,  986, 1791]. 

ADULTERY, 

effect  of,  on  rights  of  wife,  910,  914,  918. 

ADVANCE,  ADVANCEMENT,    ^nd  see  Infant. 
account  of,  in  respect  of  loan  transaction,  [2277]. 

trust  estate,  to  expectant  heir,  [1647,  2275]. 
ademption  of  legacy  by,  [1533],  1537,  1538. 
appeal,  of  hearing  of,  813,  833. 
commission  in  the  army,  purchase  of,  1669,  1670. 
daughter,  advancement  to,  1670. 
declaration  that  advance  within  power,  1662. 
ejitsdem  generis,  must  be,  1668. 
erroneous  recitals  of,  1671. 
fund  in  Court,  from,  to  try  issue,  refused,  362. 

hotchpot,  bringing  advances  into,  [217, 1438],  1447,  [1533]^  1537, 1538, 1669 
husband,  to,  out  of  separate  estate  of  wife,  865. 
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ADVANCE,  ADVANCEMENT— cowiinwtJ. 
inquiry  as  to  advances,  [1417,  1661]. 
interest  on,  1447,  1638,  [1663]. 
legatees,  to,  [1417]. 

maintenance,  for,  secured  by  poUoy,  [959],  9G8. 
mother,  by,  presumption  of,  966,  967. 
necessaries  for  infant,  inquiry  as  to,  [942]. 

partial  intestacy  in  case  of,  need  not  be  brought  into  hotchpot,  1669. 
power  of,  exercise  of,  1662,  1669,  1670. 
receiver,  by,  of  money,  770. 
recitals  erroneous,  of,  1671. 

resulting  trust,  presumption  of,  when  arising,  1630,  1669,  1670. 
satisfaction  by,  1537,  1538,  [1661],  1668,  1669. 
son's  share,  part  of,  advanced  on  his  executing  settlement,  [1662]. 

debts,  sum  advanced  to  pay  not  necessarily  regarded  as,  1669. 
Statute  of  Distributions,  what  are  advances  within,  1669. 
temporary  assistance,  distinction  between,  and,  1537. 
tenant  for  life,  to,  on  bond,  and  undertaking,  [1692]. 
trustee,  liability  of,  for  improper  advancement,  1670. 
what  is  an  advancement,  1669 — 1771. 

ADVERTISEMENT, 

canvassers  for,  restrained  from  unfair  use  of  materials,  674. 

copyright  in,  667,  672. 

creditors,  for,  in  administration  actions,  &c.,  1350,  1351,  1352,  1375,  1379. 

directed  in  Chambers,  319. 

executors  when  protected  by,  1594 — 1596. 
debenture-holder's  action,  in,  for  claims,  1971. 
dissolution  of  partnership,  as  to,  683. 
evidence,  for,  not  necessarily  a  contempt  of  Court,  459. 
injunctions  restraining,  524,  [613,  614,  616],  619,  622. 
market,  as  to  place  to  be  used  as,  [693]. 
National  Debt  Act,  1870,  under,  2464. 
partition  action,  in,  under  39  &  40  Vict.  c.  17,  s.  3,  [1795,  1796],  1806— 

1809. 
Patents,  as  to,  required  by  law,  2313,  2314. 
reduction  of  capital,  of  proceedings  for,  2434,  2435,  2436. 
service  by  means  of,  [5]. 
trade,  injunctions  against,  [617],  618,  622. 
unfair  report  of  judgment,  of,  [674]. 
vesting  order,  preliminary  to,  1224. 

ADVOWSON, 

coparceners'  rights  in,  1801. 

election  of  parson  by  parishioners,  710. 

injunctions  against  bishop,  pending  action  as  to  presentation,  710. 

against  taking  possession  of  living,  [708]. 
mortgage,  not  eligible  subject  of,  1930. 
partition  of,  1801,  [1816, 1817]. 
presentation  of  nominee  of  infant,  [974],  974. 
sale  of,  presentation  to  be  by  lot,  [1817]. 
scale  fee  on  sale  of,  301. 
Trustees  held  not  to  be  patrons  of,  974. 

AFFIDAVIT.    And  see  Evidbkce. 
abroad,  how  sworn,  110,  111,  228. 
account,  verified  by,  319,  773,  1316. 
accounting  party,  by,  1316. 

admissions  in,  whether  judgment  may  be  moved  for,  on,  179. 
agreement  to  take  evidence  by,  effect  of,  361. 
answer  to  interrogatories,  68—70.     See  Interkoqatobies. 
form  of  entering,  in  order,  [142]. 
sufficiency  of  order  objecting  to,  [54]. 
biU  of  sale,  on  registration  of,  1942. 
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Chambers,  on  hearing  of  matter  adjourned  from,  314. 

on  summons  in,  319,  320. 
claimant's,  in  creditors'  action,  1375. 
closing  of  evidence,  after,  when  admitted,  105. 
Commissioner  to  take,  how  appointed,  and  powers  of,  107,  108,  110. 

struck  off  roUs  of  sohoitors,  affidavits  sworn  before,  1071. 
Commissioners  for  Oaths  Acts,  provisions  of,  110,  111 
company,  on  behalf  of,  71,  72,  495. 
consent  to  take  evidence  by,  104. 
costs  of,  [236,  2371,  249,  289,  295. 

disallowed,  [237]. 

prohxity  and  irrelevancy,  109,  161,  248,  249,  293. 
cross-examination  on,  105,  106,  1376. 

of  accounting  party,  1317. 

of  claimant,  1376. 

production  of  documents  on,  71. 

witness  ordered  to  attend  for,  [100]. 
debt,  of,  by  claimant  in  creditors'  action,  1375. 
deceased  witness,  of,  106. 
defect  in  title  or  jurat  of,  111,  112. 
deponent,  of,  who  cannot  be  cross-examined,  106. 
deposit  in  Court  of  affidavits  taken  off  file  in  packet,  [932]. 
documents,  as  to,  72 — 74.     See.  Affidavit  of  Documents. 
domicile,  as  to,  on  applying  for  probate,  1355. 
entering,  in  order,  [142],  149. 

exhibits  to,  [144],  149,  151. 
evidence  by,  may  be  directed  by  judge,  152. 

in  Chambers  319,  320. 
execution  of  document  verified  by,  224. 
exhibit,  annexed  to,  149. 

right  to  copy  of,  76. 

service  of  copy  of,  with  notice  of  motion,  as  to,  379. 
file,  neglect  to,  110. 

order  to  take  off,  in  proceedings  relating  to  an  infant,  [932]. 

taking  off,  [35]. 
filing,  time  for,  104. 

extension  of  time,  104,  105. 
fitness,  of  receiver,  of,  726. 

of  trustee,  of,  description  of  deponent,  1189. 
foreclosure,  action,  in,  of  non-payment  or  non-attendance,  1919. 
foreign  parts,  sworn  in,  110,  111,  228. 
forged,  payment  out  of  Court  on,  226. 
form  and  contents  of,  109,  110,  161. 

on  interlocutory  applications,  statements  of  belief  and  the  grounds 
admissible,  109,  161. 

to  be  confined  to  facts  within  deponent's  knowledge,  109,  161. 
further  consideration,  on,  104,  150. 

leave  to  use,  104. 
garnishee  order,  on  application  for,  479. 
grounds  of  belief  to  be  stated,  109. 
ill,  witness  of,  106. 
"  increase,"  of,  on  taxation,  271. 
injunction,  on  motions  for,  delivery  of,  518. 
interlineation,  with,  fihng  of,  109. 
interpleader,  on  application  for,  494. 
irregularities  in,  109,  111,  161. 
irrelevancy,  taking  off  file  for,  161. 
judgment,  on  entry  of,  186. 
leave  to  prove  particular  facts  by,  [100],  104. 
lunatic  asylum,  swearing  of,  in,  110. 
witness,  of,  leave  to  use,  106. 
machines,  as  to,  in  possession  of  defendant,  order  for,  [649]. 

what  made  and  to  whom  sold,  order  for,  [649]. 
marksman,  by,  109. 

Vol.  I.  ends  with  p.  846  ;   Vol.  II.  with  p.  1824. 


General  Index.  2487 

KSmDANVZ—eoniinued. 

memorandum  on,  on  whose  behalf  filed,  109. 
mistake  in  title  to.  111,  112. 
motion  for  judgment  on,  152. 

used  on,  but  not  filed  until  afterwards,  entering,  in  order,  149,  377, 
378 
ne  exeat  regno,  on  application  for  writ  of,  506. 
no  incumbrances,  of,  when  necessary,  225,  310. 
no  settlement,  of,  when  necessary,  225,  [889],  893,  899,  900. 
notice  of  intention  to  use,  on  appeal,  378. 
office  copies  of,  when  to  be  taken,  1375. 
order  to  take  evidence  by,  104. 
other  cause,  in,  allowed  to  be  used,  106,  107. 
Paymaster,  acted  on  by,  203. 
perusing  costs  of,  294. 
petition,  evidence  by,  on  hearing  of,  374. 
powers  of  attorney,  in  support  of,  228,  229. 
previously  used,  right  to  use  again,  374. 
proof  of  debt  by,  1375. 
service,  of,  18,  173,  373.     See  Aefidavit  Off  Service. 

of  copies  of,  with  notice  of  motion,  when  necessary,  379,  434,  435, 
443. 
solicitor,  of,  as  to  duty  not  accepted,  230. 

ordered  to  answer  matters  in,  1068,  1069. 
stockbroker,  of,  as  to  market  price,  231. 
swearing  of,  before  whom  and  where,  110,  111,  228,  229. 

abroad,  110,  111. 

before  solicitor  in  cause,  110. 
writ  issued,  110. 

in  Scotch  form.  111. 
taxing  master  to  look  into,  [236]. 
time  for  filing,  104. 

enlargement  of,  104,  105. 
title,  of,  under  Lands  Clauses  Act,  2363,  2364. 
Trustee  Act,  on  lodgment  under,  205. 
verification  by,  of  claim  where  infants  interested,  333. 

of  interest  on  debts,  1391,  1392,  1402. 
undertaking  to  file,  514. 
withdrawal  of,  106. 
written,  costs  of,  299. 

AFFIDAVIT  OF  DOCUMENTS,  72—74.    And  see  Production  of  Documents. 
attachment  for  default  in  making,  [427]. 
bankers'  pass  books,  referring  to,  82. 
claimant  'pro  interesse  site,  by,  452. 
co-defendant,  by,  71. 

company  or  corporation,  on  behalf  of,  71,  72. 
correctness  of,  not  to  be  disputed,  72,  73. 
costs  of  settling  and  perusing,  289,  293. 
cross-examination  on,  not  allowed,  72,  73. 
description  of  documents  in,  73. 
disputed,  where  right  to  production  is,  75. 
evidence  in  contradiction  of,  72,  73. 
extension  of  time  for  filing,  74. 
foreign  government,  on  behalf  of,  72. 
further  affidavit,  orders  for,  [59],  72. 
husband  and  wife,  by,  74. 
inspection  of  documents  by  Court,  72. 
insufficient,  what  is,  74. 

letters,  &c.,  where  numerous,  to  be  identified,  73,  74. 
liquidator,  by,  72. 

municipal  corporation,  by  officer  of,  71. 
orders  as  to,  [54: — 59]. 
person  not  a  party,  by,  74. 
privilege,  claiming,  70,  74. 
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prolix,  taken  off  file,  74. 

republican  foreign  government,  order  against,  [57]. 
resistance  to  discovery,  83  et  seq. 

discovery  relating  to  own-case  only,  85. 

inquisitorial  and  criminating  questions,  84,  97. 
right  to,  though  no  documents,  74. 
specific  documents,  as  to  (0.  xxxi,  19a),  79,  80. 
stage  of  action  at  which  ordered,  88. 
underwriters,  by,  74. 

what  documents  must  be  mentioned  in,  74. 
when  ordered,  70,  71,  72. 
where  no  proceedings  pending,  75. 

AFFIDAVIT  OF  SERVICE,  19,20. 

attachment,  service  of  notice  of  motion  for,  433,  434. 
default  of  either  side  at  the  trial,  in  case  of,  172,  173. 

affidavit  to  be  produced  in  Court,  172. 
dispensed  with,  cannot  be,  20. 
form  of,  19. 

further  consideration,  on,  352. 
judgment  by  default,  on,  filing  of,  172,  173. 

production  and  contents  of,  173. 
memorandum  where  affidavit  sworn  after  date  of  order,  148. 
non-compliance  with  rules,  19. 
notice  of  motion,  of,  173.     See  Motion. 

of  trial,  of,  148. 
petition,  of,  373. 
summons,  of,  entry  of,  [308]. 

title  of,  discrepancy  between,  and  order  of  attachment,  466. 
writ,  of,  19,  20. 

AFTER-ACQUIRED  PROPERTY, 

married  woman,  of,  when  bound  by  covenant  or  judgment,  853,  855,  864, 
869. 

AGENCY  CHARGES,  258,  263,  289,  294,  299. 

AGENT, 

abroad,  receiver  to  appoint,  [776,  777]. 
acceptance  of  bills  by,  for  goods  consigned,  2302. 
account  by,  generally,  [1327—1330],  1330—1336. 

action  for,  when  maintainable,  1330,  1331. 
errors  in  account  must  be  shown,  1331. 

duty  of,  to  account,  1330,  1342,  1343. 
only  liable  to  his  principal,  1331. 

power  of  agent  to  settle,  1324. 
acquiescence  by  principal,  1324. 
action  by  or  against,  for  account,  1330,  1331. 
admission  in  pleadings  by,  judgment  on,  179. 
adverse  claims  to  property  held  by,  496. 
alleged,  discovery  to,  88. 

allowances  to,  in  account,  1318,  1335,  1336,  1339. 
appropriation  of  payments  by  or  against,  1324,  1325. 
architect,  action  against,  [1309],  1333. 

refusing  to  certify,  1333. 
authority  of,  duty  of  person  dealing  with  agent  to  inquire  as  to,  1323. 
balance  on  particular  account,  agent  ordered  to  pay,  1331. 
bankers,  1332. 

bribe  to,  inducing  contract  disadvantageous  to  principal,  1333,  1334. 
commission  agent,  1332,  1335. 
commission  allowed  to,  [1329],  1333,  1335,  1336. 

improperly  receiving,  accountability  of,  1333,  [2268],  2269,  2270. 

proof  for,  in  winding-up,  1336. 

secret  profit  receiving,  not  entitled  to,  2269. 
communication  with,  when  privileged  from  discovery,  94,  95. 
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concealment  by,  2252. 
confidential,  accounts  against,  [1327],  1331. 
interest  allowed  on  both  sides,  [1328]. 
consignee  for  sale,  agency  of,  1331. 
contempt  of  Court  by,  by  breach  of  injunction,  509,  522. 
contract  for  sale  by,  [2136],  2146,  2153,  2154. 
corrupt  transactions  by,  punishment  for,  2270. 
costs  against,  denying  liability  to  account,  1342. 
criminal  liability  of,  [1125],  1125,  1126,  1333. 
Crown  not  accountable  as,  1331. 
custom  of  dealing,  effect  of,  as  between  principal  and  agent,  1324,  1331, 

1345. 
Debtors  Act,  is  a  "  fiduciary  "  within,  432. 
declaration  of  authority  of,  [2136]. 
deeds,  of  purpose  of  pledging,  authority  of,  1927. 
delivery  of  books  and  papers  by,  action  for,  1331. 

to,  transitus  of  goods  when  determined  by,  2303. 
directors  and  promoters  of  companies,  liability  of,  701,  703,  1092—1094, 

1334,  1335. 
disability  of,  to  profit  by  his  agency,  2268 — 2270. 
disclosure  of  interest  by,  1333,  1334,  2255,  2256,  2264,  2265. 
discount,  receiving,  must  account,  1333. 
discovery  by,  67,  84,  88,  94,  95. 

made  party  for,  63,  88. 
documents,  production  of,  by  and  to,  76,  77. 
executor  acting  as,  1085. 

de  son  tort,  when  accountable  as,  1460. 
of,  payment  to,  1603. 
factor,  set-off  or  mortgage  by,  1324.     See  Factor. 
fiduciary  relation  of  agent  to  principal,  1327,  1331,  1332,  1333. 
foreign  government,  action  by,  against  agent  of    rebel  government,  for 
account,  1330. 
loan,  for,  liabUity  of,  1331. 
principal,  of,  discovery  by,  67,  74. 
fraudulent,  account  against,  1331. 

act  of,  liabihty  of  principal,  2249. 

criminal  liabihty  of,  [1125],  1125,  1126,  1333. 
house  or  estate,  no  implied  or  general  authority  to  conclude  a  contract  for 

sale,  2146. 
improper  payments  by,  1332. 
indemnity,  right  of  agent  to,  1335,  2298. 
injunction  against  defendant  binding  on,  609,  522. 
inspection  of  documents  by,  who  intended,  81. 
interest,  when  charged  against,  1342,  1343,  1345,  2270. 

allowed  on  both  sides,  [1328]. 

right  of  agent  to  charge,  1345. 
interpleader  by,  495. 
liability  of,  extent  of,  1331—1335. 
licensee,  1333. 

lien  of,  for  amount  of  his  acceptances,  2302 

Limitations,  Statute  of,  when  disentitled  to  benefit  of,  1113,  1327,  1384. 
limited  administrator,  of,  1360. 
manager,  salaried,  action  by,  for  account,  1331. 
managing  agent  of  business,  account  against,  1332. 
marshalling,  by  principal  against  agent,  1332. 
master  of  ship,  1333. 
merchant  and  consignee,  1331. 
misappropriation  by,  1331,  1332,  1333. 

misrepresentation  by,  rights  and  liabilities  in  respect  of,  2249,  2255,  2256. 
mistake  by  agent  applying  for  shares,  1332. 
mortgagee  entitled  to  appoint,  1905. 
notice  to,  when  notice  to  principal,  2036 — 2037. 
overseers,  account  at  suit  of,  against  rate  collector,  1330,  [1337]. 
oyster  meters  of  London,  account  against,  1331. 
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patents,  for,  rules  as  to,  2319. 
pledge  by,  1927,  1931,  1932,  1933,  2032. 
privileged  communioations  with,  94,  95. 
profits,  agent  to  account  for,  [1328]. 

incapacity  of  agent  to  profit  by  his  agency,  1334,  2268 — 2270. 
promoter  liable  as,  1334,  1335. 
public  servant,  1332. 

punishment  of,  for  corrupt  transaction,  2270. 
purchase  by,  when  set  aside,  2255,  2256. 

or  other  money,  to  receive,  for  trustees,  1032. 
ratification  of  acts  of,  1324. 
receiver,  appointed  by,  for  property  abroad,  [776]. 

is,  of  mortgagor,  743,  774. 
remittances  from  India  to  agent  here,  account  of,  [1329]. 
representatives  of  deceased,  account  against,  [1329],  1337. 
sale,  authority  of  agent  to  enter  into  contract  for,  2153. 
secret  commission,  not  entitled  to,  2269. 
instructions  to,  effect  of,  1323. 
profit  by,  1333,  1334,  [2266—2268],  2268—2270. 
set-off  by  and  against,  1315,  1322—1324. 
ship  broker,  right  of,  to  commission,  1336. 
solicitor,  accounts  against,  as  agent,  [1327, 1328],  1331.  And  see  Solicitoe. 

acting  as  scrivener,  liability  of,  1331. 

cost  of  agency  work  by,  258,  263,  289,  294,  299. 

incapacity  of,  to  take  advantage  of  his  position,  1334. 

relations  of,  to  London  agent,  90,  258,  273,  289,  294. 
specific  performance  of  contract  by,  [2136],  2146,  2153,  2154. 
steward,  account  in  action  by  principal  against,  1315,  1318,  [1328]. 
stockbrokers,  accounts  between  principal  and,  [1329],  1332. 

rights  and  liabilities  of,  under  custom  of  Stock  Exchange,  1332, 
2297—2300. 
trustee  liable  for  default  of,  1085—1087. 

agent  of,  accountability  of,  1085—1087,  1095. 
when  constituted,  1327,  1331,  1333. 
underhand  dealings  by,  1333. 
undisclosed  principal,  acting  for,  liability  of,  2153. 
undue  influence  by,  2273. 
valuer,  liability  of,  for  negligence,  1333,  2253. 
warranty  of  authority,  breach  of,  1332. 

wilful   default,   when    charged   with,   1315,   1316,   2256.      See    Wilful 
Default. 

AGREEMENT.     See  Contkact. 

account,  as  to,  evidence  of,  1315. 

arbitration,  for,  enforced  by  stay  of  proceedings,  406.     See  Abbitkation  ; 

Bbfekee. 
declaration  of  binding,  in  action  for  specific  performance,  [2136,  2170],  2211. 
injunction,  enforceable  by,  527. 
lease,  for,  scale  charge,  301,  302. 
mortgage,  for,  1841,  1980. 

inquiries  as  to,  [1471]. 
money,  not  to  call  in,  1837. 
negative  enforced,  527,  528. 
partition  in  accordance  with,  [1816]. 

partnership,  for,  enforced,  or  set  aside,  [2090—2094],  2095—2097,  2141. 
settlement,  for,  enforced,  [1624,  1625],  1626—1628,  [1646—1648]. 
solicitor  and  cUent,  between,  265 — 267,  [300],  1053,  1054.    See  Solicitor. 
specific  performance  of,  2136 — 2225.     See  Specific  Pebfoemance. 
stamp,  requiring,  156 — 161. 

AGRICULTURAL  HOLDINGS  ACT,  1908. 
Charity  Commissioners,  powers  under,  1289. 
compensation  to  tenant  of  mortgagor,  1893. 
removal  of  fixtures  under,  1952. 
waste,  doctrine  of,  how  affected  by,  545. 
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AIR, 

right  to,  protection  of,  by  injunction,  554,  560. 

ALDERMAN, 

injunction  against  corporation  avoiding  office  of,  [693]. 

ALE, 

injunction  against  selling,  [525]. 

ALIEN, 

grant  of  patent  to,  2312. 

Naturalization  Act,  1870,  proving  declarations  of  nationality  under,  155. 

wiU  of,  1356,  1520—1522.    See  Domicile. 

ALIENATION, 

payment  of  dividends  ordered  until,  [211]. 

ALIMONY,  925,  927.     See  Married  Woman. 
order  for,  operating  as  judgment,  2000. 

ALLOCATUR, 

taxing  master,  of,  253. 

ALLOTMENT  LETTER, 
stamp  on,  157,  160. 

ALLOTMENTS  EXTENSION  ACT,  1882..  1267,  1268,  1887.  .1893. 

ALLOWANCE, 

account,  in,  in  administration  action,  1428,  1459,  1460,  [1496],  1499. 

of  rents  with,  [1790],  1809,  [1815]. 
agents,  to,  1318,  1335,  1336. 

auctioneer's  charges,  for,  on  taxation  of  costs,  289,  303,  304. 
commission  or  indemnity,  by  way  of,  1335,  1336. 
creditors'  action,  allowance  and  disallowance  of  claims  in,  [1373,  1374], 

1375—1389. 
executor,  of  payments  by,  1428,  1459,  1460. 
carrying  on  trade,  [1496],  1497—1499. 
improvements,  for,  on  setting  aside  charity  leases,  1288. 
interest  on  costs,  of,  299,  300. 
judicial  trustee,  to,  1242. 

just,  direction  as  to,  unnecessary,  319,  1318,  1337. 
maintenance  of  infant,  for,  957 — 971.     See  Infant. 
minerals,  in  respect  of  working  of,  573. 

mortgagees,  to,  in  action  for  redemption  or  foreclosure,  1904 — 1907. 
particular  items,  account  with  directions  as  to,  [1310]. 
partnership  action,  in,  for  expenses  or  management,  2099,  [2115,  2116], 

2119,  [2132]. 
receiver,  to,  739,  740,  780. 

rents  and  profits,  to  widow  accounting  for,  1373. 
repairs  and  improvements,  for,  to  mortgagees,  [1885,  1887]. 
to  tenant  for  life,  [1691],  1695,  1696. 
to  tenant  in  common,  [1789],  1809,  [1816]. 
to  trustees,  [1139],  1145,  1146. 
surety,  to,  in  respect  of  moneys  received  under  security,  [2016]. 
taxation,  in,  246,  270,  271,  287  et  seq.     See  Taxation  of  Costs. 
travelling  expenses,  of,  to  guardian,  [994]. 
trustees,  to,  in  management  of  estate,  &c.,  1128,  1129,  1130,  1133,  1134. 

See  Tetjsteb. 

ALMSHOUSES, 

scheme  for  management  of,  1246,  1251. 

ALTERATION  OP  SETTLEMENT,  923—927.     See  Married  Woman. 

ALTERNATIVE  RELIEF,  3,  45. 
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AMBASSADOR,  13. 

affidavit  before,  110,  111. 

AMBIGUITY, 

charities,  in  oases  relating  to,  1252 — 1256,  1303. 

contract,  in,  when  a  defence  to  action  for  specific  performance,  2141,  2147 
2148. 

AMENDMENT,  Chap.  VI.,  44^53. 
adding  claim  for  a  receiver,  738. 

respondent,  by,  [9]. 
admission  of  facts,  of,  163. 
allowed  at  any  stage,  45,  46,  60,  51. 

after  time  for  appealing  expired,  46. 
appeal  from  order  as  to,  47,  831. 
application  in  Chambers  for,  311. 
assignment  of  plaintiff's  interest  pendente  Hie,  44. 
Attorney-General  made  party  by,  [47]. 
character  of  action,  changing,  44. 
clerical  mistake  in  judgment  or  order,  of,  187,  188. 
co-plaintiff  striking  out  and  adding  as  defendant,  [48],  50,  51. 
costs  of,  practice  as  to,  52,  188.     And  see  Costs. 

thrown  away  by  reason  of,  direction  as  to,  [236]. 
Court  of  Appeal,  powers  of,  as  to,  827,  837. 
defendants,  adding,  in  consolidated  action,  [47]. 
delay  effect  of,  46. 
discontinuance,  not  treated  as,  129. 
discretionary,  jurisdiction  to  allow  is,  47. 
hearing,  or  trial,  at,  [44],  46,  1351. 
infant  plaintiff,  on  repudiation  of  action  by,  [931]. 
injunction,  right  to,  how  affected  by,  512,  516,  517. 
judgment,  after  final,  52. 
Judicature  Rules  as  to,  44,  45. 

judgment  or  order,  of,  187,  188. 
leave  for,  at  trial,  [236]. 

when  granted,  45. 
Limitations,  Statute  of,  adding  claim  barred  by,  45. 
marking  amendment,  indorsement,  or  pleading,  45. 
money  orders,  of,  203. 

new  case,  leave  to  amend  by  raising,  when  granted,  45,  46. 
notice  of  appeal,  of,  827. 

motion,  after,  376. 
of,  376. 
order  for,  need  not,  in  general,  be  drawn  up,  44. 
particulars  of  objections  to  patent,  of,  [642]. 
parties,  as  to,  orders  for  leave  for,  [47]. 

adding,  substituting,  or  staking  out,  49 — 53.    See  Paeties. 
partnership  action,  adding  claims  in,  44. 
payment  into  Court,  on  condition  of,  45,  46. 
petition,  of,  [9],  52,  373. 
pleadings,  of,  by  adding  or  striking  out  parties,  47,  48,  49 — 51. 

application  for,  form  and  mode  of,  63,  311. 

disallowance  of  amendment,  [44]. 

embarrassing  or  scandalous  pleadings,  34,  c6,  37. 

leave  to  amend  generally,  45,  46. 
Receiver,  adding  claim,  for  738. 
referee,  power  of,  to  order,  405. 
rules  as  to,  generally,  44. 
service  as  to,  45,  50,  172. 
settled  account,  opening,  [41],  45. 
special  case,  of,  62,  356. 
supplemental  action  in,  [48]. 
terms,  on,  as  to  bringing  money  into  Court,  45,  46. 
time  for,  in  various  cases,  46. 
verdict,  after,  45. 
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wilful  defavdt,  by  charging,  45. 
writ  of  summons,  of,  44,  [47],  60. 
after  appearance,  172. 

statement  of  claim  filed,  45. 
by  adding  or  striking  out  parties,  [47,  48]. 
for  service  out  of  jurisdiction,  45. 
practice  as  to,  44,  45. 

ANCIENT  LIGHTS.    -See  Light. 

ANNUAL  RESTS.    <See  Rests. 

ANNUITY,  1561—1575,  2047—2050. 

abatement  and  apportionment  of,  [1577,  1578],  1578,  1579.     See  Legacy. 

account  of  arrears  and  interest,  1420,  1507,  1572. 

administration  judgment,  right  of  annuitant  to,  1360. 

agreement  for  sale  or  grant  of,  enforcement  of,  1228,    2139,    2140,    2156, 

[2212],  2224. 
apportionment  of,  between  devised  estates,  1572,  1573. 

between  real  and  personal  estate,  [1353]. 

where  assets  insufficient,  [1575 — 1577],  1578,  1579. 
appropriation  of  funds  to  meet,  [1562],  1574. 
arrears  of  rent-charge  raised  by  sale,  [2047]. 
payment  of,  1571,  1572,  1573,  2049. 
cohabitation,  payable  notwithstanding  resumption  of,  1565. 
conditional,  determination  of,  1568,  1569. 
contingent,  order  providing  for,  1562. 
conversion  of,  forming  part  of  residue,  1616,  1017. 
corpus  or  income,  charged  on,  1572,  1573,  1871. 
costs  of  annuitant  in  administration  action,  1425. 
death  of  annuitant  before  probate,  1569. 
declared  for  life,  and  from  end  of  accumulation  period,  [1566]. 
deficient  fund,  sale  of,  from  time  to  time,  [1584]. 
duration  of,  1568,  1569. 
duty,  payment  subject  to,  [213]. 
election  between,  and  dower,  [1485]. 
executor,  duty  of,  to  set  fund  apart  for,  1574,  1575. 

to,  for  his  trouble,  1568. 
exoneration  of  personalty  from  payment  of,  1573. 
foreclosure,  judgment  for,  against  annuitant,  [2005]. 
fund  for,  deficient,  sale  from  time  to  time,  [1564]. 

on  cesser  of,  to  fall  into  residue,  [1562]. 
future  payments  provided  for,  [1567],  1572. 
gift  of  sum  to  purchase,  1569. 
government  annuity,  purchase  of,  by  transfer  of  stock,  [219,  1566]. 

purchase  in  name  of  trustee  for  lunatic,  [1566],  1570. 

purchased  and  paid  conditionally,  [1566]. 
horses  and  dogs,  for  maintenance  of  testator's,  1569. 
income,  continuing  charge  on,  or  on  current  income  only,  1871. 
income  tax  on,  1571. 

trustees,  payment  of,  by,  without  deducting,  1571. 
injunction  against  paying,  715. 

insufficient  estate,  out  of,  [1564, 1577,  1578],  1569,  1570. 
interest  on  arrears,  when  given,  1572,  2049. 
investment,  of  cash  to  meet,  [1562]. 

to  answer,  omission  to  make,  [1098]. 
land  declared  charged  with,  and  specific  performance  of  covenant  to  grant, 

with  vesting  order,  1228. 
legacies  not  entitled  to  priority  over,  1536,  [1577],  1579,  1580. 
legacy  duty  payable  on,  1570,  1571,  [1575,  1576]. 
"legacy  "  includes,  1569. 

liberty  to  apply  on  death  of  annuitant,  [1561,  1564]. 
Limitations,  Statute  of,  application  of,  1112,  1327,  1571. 
lunatic,  purchased  for,  [1566],  1570. 
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"  maintenance  and  education,"  for,  1569. 

married  woman,  purchase  for,  out  of  corpus,  notwithstanding  restraint  on 
anticipation,  [868]. 

separate  use,  entitled  for,  right  of,  to  receive  value,  1570. 
marshalling  in  favour  of  annuitants,  [1596]. 
merger  of,  in  life  estate,  1569. 
mortgage,  by  way  of,  1871. 

or  sale,  to  be  raised  by,  [1568]. 
payable  from  testator's  decease,  when,  1568. 
payment  of,  [1562—1565],  1569. 

by  receiver,  [766]. 

subject  to  refunding,  767. 

conditionally,  [1566]. 

out  of  dividends,  [213]. 

to  married  woman  until  alienation,  1566. 
perpetual  or  for  life,  1567,  1568. 

declaration  as  to,  [1566]. 

devolution  of,  1569. 

valuation  of,  1570. 
personalty,  exoneration  of,  from  payment  of,  1573. 
policy  of  insurance  on  life  of  grantor  of,  right  to,  1935,  1936,  2049. 
presumption  of  death  of  annuitant,  payment  of  fund,  1590. 
probate,  death  of  annuitant  before,  1569. 
proof  by  annuitant,  in  administration  action,  1406. 
reality,  charged  on,  has  no  priority  over  legacy  similarly  charged,  1536, 

sale  of  estate  charged,  when  ordered,  1574,  1575. 

secured,  1567,  1572—1574. 
recouping  income  sums  paid  in  respect  of,  [1568]. 
redemption  of,  2048,  2049. 
registration  of,  2048,  2049. 
rents,  to  be  paid  out  of,  [1567]. 
residue,  fund  faUing  into,  [1562],  1569. 
rights  of  annuitant  generally,  1569. 

sale,  in  consideration  of,  set  aside,  as  against  creditors,  [2282]. 
specific  performance  of,  2186. 

of  land  charged  with,  [327]. 

right  of  annuitant  to  have  arrears  raised  by,  1574,  [2047]. 
satisfaction  of,  by  subsequent  legacy,  1669. 
satisfy,  order  to,  or  vacate,  [2029]. 
Scotch,  held  a  charge  on  Enghsh  reahty,  1524. 
security,  action  by  annuitant  for,  1567,  1572,  1573,  1574,  1575. 
set  apart  a  fund,  direction  to,  1573. 
specialty  debts,  when  giving  rise  to,  2050. 
specific  performance  of  agreement  for  sale  or  grant  of,  1228,  2139,  2140, 

2156,  [2212],  2224. 
stamp  on  grant  of,  158. 
stock  set  apart  to  answer,  [1561]. 

right  to  have  fund  set  apart,  1574. 
tenant  for  life,  duty  of,  to  keep  down,  1572,  1620,  1871. 
testator,  granted  by,  raised  out  of  estate,  [1567]. 
trustee,  to,  so  long  as  he  continues  in  trust,  1568. 
trustees,  duty  of,  to  provide  fund  for,  [1098],  1142,  1144. 
Union  of  Benefices  Act,  under,  2004. 
vacate  or  satisfy,  order  to,  [2029]. 
valuation  of,  [1563],  1569,  1570,  [1577, 1578],  1579. 

on  consent  to  have  valuation  according  to  Government  tables,  1579. 

right  of  annuitant  to,  and  payment,  if  assets  deficient,  1569,  1570. 

where  abatement  necessary,  [1577, 1578],  1579. 

where  some  annuitants  dead,  1578,  1579. 
widowhood,  payable  during,  [210, 1564],  1569. 

deceased  sister's  husband,  marriage  with,  1569. 

ANSWER.    See  Inteeboqatombs. 
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ANSWERING  PETITION,  372. 

ANTE-NUPTIAL  CONTRACT   OR  TORT,  [847,  848],  854. 

ANTE-NUPTIAL  DEBTS,  854—856,  883,  878,  879.    See  Married  Woman. 

APOLOGY, 


contemnor,  of,  contempt  condoned,  [456]. 
for  contempt,  to  be  published  in  newspaper, 


APPEAL,  Chap.  XXXVI.,  811—846. 
abandoned,  costs  of,  [814],  833,  839. 
account,  added  or  varied  on,  [811]. 

taking  of,  not  in  general  stayed,  841,  842. 
action  and  counterclaim,  separate  appeals,  on,  838. 
adjournment  from  Chambers  is  not,  314. 

administration  actions,  from  orders  made  in,  827,  828,  833,  836. 
Admiralty  cases,  in,  815. 
admission  in  pleadings,  from  order  on,  827. 

without  prejudice  to  right  of,  [1097]. 
advancing,  813,  833. 
affirming  order  or  judgment  on,  [811]. 
alteration  of  judgment  or  order,  when  necessary  for,  188. 
amendment,  from  order  as  to,  47,  831. 

powers  of  Court  as  to,  827,  837. 
annuities,  from  order  charging,  on  residue,  828. 
appeal  motions,  825. 
appearance  on,  834. 

gratis,  827,  834. 
Arbitration  Act,  1889,  under,  403,  816,  821,  823,  824,  828. 
arbitration,  from  order  as  to  revocation  of  submission  to,  821. 

to  enforce  award,  821. 
arbitrator,  from  opinion  of  Court  on  case  stated  by,  824. 

from  orcjer  directing  to  state  a  case,  821. 
assessors,  from  order  directing  trial  with,  824. 
attachment,  from  order  for,  435,  818. 
award  of  arbitrator,  setting  aside  for  misconduct,  828. 
bankrupt  party,  by,  31,  818,  825,  826,  838. 
bankruptcy,  from  order  in,  829,  830. 
breach  of  trust,  from  order  adjusting  loss  from,  828. 
carrying  on,  order  of  course  for,  when  obtainable,  118. 
certificate  as  to  damages,  from  order  confirming,  828. 
certiorari,  from  orders  made  on,  806,  818. 
Chambers,  from  orders  made  in,  395,  786,  820—822,  827,  828. 
Judge  at,  cannot  grant  extension  of  time,  831. 
stay  of  proceedings  in,  pending  appeal,  841,  842. 
Chancery  Division,  in,  from  Judge  at  Chambers,  820 — 822. 
charities,  from  orders  as  to,  1278,  1282. 
claim  in  administration  action,  from  order  on,  827 — 830. 
class,  by  dissentient  member  of,  121,  824. 
co-defendant,  by,  827. 

commercial  list,  from  order  entering  cause  on,  817. 
committal,  from  order  as  to,  456,  818,  823,  824. 
conduct  of  action,  none  from  order  as  to,  1461. 
consent,  order  by,  not  subject  to  appeal,  124. 
consultative  jurisdiction,  from  order  made  in  exercise  of,  824. 
contempt  of  Court,  from  order  as  to  costs  of,  820. 

in  cases  of,  522,  818,  823,  824. 
contributory,  from  decision  determining  liability  of,  823. 
conveyance,  from  order  settling  form  of,  344,  831. 
copies  of  documents  to  be  supplied  on,  833. 
co-plaintiff,  by,  32,  824. 
costs,  appeal  for,  not  permitted,  242,  456,  819,  820,  1878. 

discharge  of  order  as  to,  made  on  wrong  principle,  [813]. 

dismissed  with,  [814]. 

exceptions  to  rule,  819,  820,  1129,  1159. 
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costs,  irregular  orders  as  to,  820. 

official  referee,  decision  of,  as  to,  819.  : 

coats,  charges  and  expenses,  from  order  as  to,  819. 

taxation  of,  on  appeal,  [SHj. 
costs  of,  214,  838,  839. 

appeal  from  Palatine  Court,  [812]. 
inferior  Court,  291. 

discretion  of  Court  as  to,  838,  1878. 

follow  event,  in  general,  838. 

higher  scale,  on  appeal  as  to  allowance  of,  820. 

husbands,  from  order  under  Summary  Jurisdiction  (Married  Women) 
Act,  1895..  31. 

immediate  taxation  of,  right  to,  839. 

of  notice  to  vary  decree  under  Ord.  lvhi,  i.  6,  [812]. 

orders  as  to  payment  of,  [811]. 

party  affected,  but  not  served,  834. 

security  for,  30 — 33.     See  infra,  "  security  for  costs." 

shorthand  writer's  notes,  of,  813,  834,  835. 

solicitor  and  client  costs,  not  included  in,  244. 

trustee,  served  with  notice  of,  as  to,  244. 

unsuccessful,  out  of  fund  in  Court  under  special  circumstances,  838. 

where  appeal  not  set  down,  833. 

withdrawn  on  payment  of,  [814]. 
counterclaim  raising  separate  ground  of  action,  from  order  on,  838. 
County  Courts,  from,  817,  829. 

charity  cases,  in,  1278. 
creditor,  from  decision  determining  claim  of,  827 — 831. 
creditor's  action,  from  orders  made  in,  827 — 830,  836,  1425. 
"  criminal  cause  or  matter,"  in,  435,  458,  817,  818. 

in  information  in  nature  of  qiio  warranto,  818. 
cross  appeal,  order  on,  [812]. 

costs  of,  253,  839. 

practice  as  to,  837,  838. 
custody,  as  to  discharge  from,  under  writ  de  contumace  capiendo,  818. 

of  infant,  from  order  as  to,  815,  822,  823,  999,  1004. 
decision  overruled,  extension  of  time  in  case  of,  832. 
default,  from  judgment  by,  138,  816,  827. 

of  appearance  on,  834. 
defendant,  by,  as  to  costs,  820. 
delay  in  drawing  up  order,  833. 
demurrer,  from  order  on,  827. 
disaUpwance  of  claim,  from,  831. 

discharge  of  order  made  in  Chambers,  motion  for,  820 — 822. 
discontinuance  of  action  puts  an  end  to,  130,  826. 
discovery  as  to,  discouraged,  64,  73. 

discretion  of  Court  below  not  in  general  interfered  with,  362,  435.  820,  823, 
824,  1372,  1461. 

evidence,  as  to  admission  of,  835,  836. 

extension  of  time,  as  to,  831,  832. 

stay  of  proceedings,  as  to  granting,  842,  843. 
dismissal  of  action,  from  order  directing,  831. 
dismissed,  on  default  of  appearance  by  appellant,  [812],  834. 

security,  for  default  in  giving,  [27],  31. 

when  not  set  down  in  due  time,  833,  839. 

with  costs,  [814]. 
Distress  (Costs)  Act,  1817,  as  to  complaint  under,  818. 
distribution  of  funds,  from  order  as  to,  828,  831, 

stay  of,  pending  appeal,  842. 
District  Registry,  from,  as  to  costs,  242. 
Divisional  Court,  to,  from  Judge  in  Chambers,  821. 

in  Bankruptcy  extending  time  for  appealing  from  order  of  County 
Court,  822. 
Divorce  Act,  under,  817. 
documents,  on  question  as  to  privilege  of,  824, 
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documents,  used  in  Court  below,  oosta  of,  839. 
drawing  up  of  order  on,  827. 
Durham,  from  Palatine  Court  of,  816. 
entering  of,  in  list,  829. 
evidence  on,  834 — 836. 

costs  and  printing  of,  834. 
further  evidence,  when  received,  829,  835,  836. 
objection  to,  not  taken  in  Court  below,  150,  836. 
examination  under  Companies  Act,  none  from  order  directing,  824. 
executor,  appeal  by,  as  to  costs,  819. 
of  deceased  party,  by,  819,  825. 
right  of,  to  security  for  costs,  32. 
ex  parte  application,  from  refusal  of,  826. 
extension  of  time,  none  from  order  allowing,  822,  832. 
final  or  interlocutory  judgments  or  orders,  distinctions  between,  827 — 830. 
finding  of  fact,  from,  829. 
foreclosure  judgment,  from,  828. 
fraud,  where  judgment  obtained  by,  823. 
further  consideration,  from  order  on,  828,  830. 

evidence  on,  829,  835,  836. 
future  rights,  from  order  declaring,  164,  165,  831,  832. 
habeas  corpus,  in  cases  of,  815,  818,  999,  1004. 
hearing  of,  833,  834. 

two  Judges,  before,  815,  830. 
higher  scale,  as  to  allowance  of  costs  on,  820. 
House  of  Lords,  order  of,  made  an  order  of  Court,  [844],  845. 
costs  of  application,  845. 

leave  to  appeal  to,  not  granted  on  question  of  discretion,  824. 
stay  of  execution  for  costs  refused  on  solicitor's  undertaking  to  refund, 

[840]. 
stay  of  proceedings  pending  appeal  to,  843,  844. 
husband  by,  from  order  under  Summary  Jurisdiction  (Married  Women) 

Act,  1895,  costs  of,  31. 
inconsistent  case,  appellant  not  allowed  to  raise,  837. 
infant,  consent  on  behalf  of,  as  to  hearing  before  two  Judges,  815. 

from  order  as  to  custody  of,  815,  822,  823. 
inferior  Court,  from,  291,  817. 
injunction,  from  interlocutory  order  granting  or  refusing,  823. 

stay  of,  pending  appeal  when  granted,  842. 
inquiry  added  or  varied  on,  [811]. 
inrolment  no  longer  affects  right  of,  816. 
inspection,  from  order  as  to,  819. 
interest  on  money  ordered  to  be  repaid,  183. 
interlocutory  judgments  or  orders  from,  822,  823,  827 — 830. 
interpleader  proceedings  from  orders  in,  497,  819,  829. 
issue,  from  order  directing,  370. 
Judge's  notes  to  be  produced  on,  834,  835. 
judicial  opinion,  none  from,  824. 

jurisdiction  of  Court  of  Appeal,  814 — 824.     See  Appeal  (Cottet  op). 
jury,  from  order  at  trial  -with,  as  to  costs,  828. 
without,  834. 
on  motion  for  trial  by,  828. 
King's  Bench  Division,  in,  from  Judge  at  Chambers,  820,  821. 
Lancaster  Palatine  Court,  appeal  from,  [812],  816,  831. 
Lands  Clauses  Act,  from  order  under,  as  to  construction  of  will,  828. 

on  application  that  question  arising  on  case  of  compen- 
sation under,  be  tried  in  High  Court,  821. 
leave  to  appeal,  application  for,  ex  parte,  826. 
from  order  refusing,  817. 
when  necessary,  817,  820,  822—825,  831,  832. 
leave  to  sign  judgment,  from  order  as  to,  829. 
legal  personal  representative,  by,  825. 
liberty  of  subject,  order  concerning,  822,  823. 
liquidator,  by,  in  winding-up,  825. 
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Liverpool  Court  of  Passage,  from,  816. 

Local  Government  Act,  1894,  as  to  (Question  submitted  under,  824. 

Lord  Chancellor  sitting  alone,  decisions  of,  as  to,  815. 

lunatic,  as  to  costs  of  inquiry  as  to  condition  of,  820. 

mandamus,  from  order  refusing,  32,  818. 

married  woman,  by,  costs  of,  31,  851. 

Mayor's  Court,  from,  by  special  leave,  817. 

misfeasance  summons  in  winding  up,  as  to  extending  time  for,  832. 

mistake,  extension  of  time  in  cases  of,  832. 

mode  of  appealing,  825 — 830. 

of  trial,  from  order  as  to,  823. 
mortgagee,  by,  as  to  costs,  819,  820. 
mortgagor,  by,  as  to  costs  allowed  to  mortgagee,  819,  820. 
motion,  from  order  made  on,  828. 
motions,  original,  in  pending  appeals,  825,  826. 
me  exeat  discharged  on,  [504]. 
new  trial,  from  order  imposing  payment  of  costs  as  condition  of,  820. 

from  orders  as  to,  828,  836,  837. 
non-party,  by,  824. 
notice  of  appeal,  service,  amendment  and  form  of,  826,  827. 

time  to  be  allowed  by,  826,  829,  830. 
nuisance  cases,  in,  818. 
oflBcial  referee,  from,  817. 

decision  of,  as  to  costs,  819. 
orders  on,  forms  of,  [811 — 814]. 

effect  of,  837. 
originating  summons,  from  order  made  on,  1,  828. 
part  of  order,  from,  837. 
parties  entitled  to  appeal,  824,  825. 

to  be  served  with  notice  of  appeal,  826,  827. 
pauper,  by,  31,  [1021],  1021,  1022. 

payment  of  money  to  plaintiff,  from  order  directing  at  Chambers,  821. 
penalties,  in  proceedings  to  recover,  818. 
perjury,  from  judgment  obtained  by,  823. 
petition  of  rehearsing  abolished,  825. 
pleadings,  from  orders  to  strike  out,  823. 
point  of  law,  from  order  dismissing  action  on,  828. 
PoMoe  Act;  1890,  from  order  under  of  Quarter  Sessions,  817. 
postponement  of,  834. 

practice  and  procedure,  in  matters  of,  821,  828. 
preliminary  objection,  party  concealing,  deprived  of  costs,  838. 
printing  of  evidence  on,  834. 

priorities,  from  order  as  to  costs  in  action  determining,  820. 
privilege  for  documents,  on  question  of,  824. 
prohibition,  from  proceedings  in,  786,  788,  821. 
quarter  sessions,  from  order  of,  under  Police  Act,  1890.  .817. 
quo  warranto,  in  oases  of,  818. 
Railway  Commissioners,  from  orders  of,  785,  816. 
reasons  of  Judge  below,  where  no  information  as  to,  838. 
receiver,  as  to  selection  of,  739,  755,  823,  824. 

from  interlocutory  order  appointing,  823. 
record,  by  person  not  party  to  the,  824. 
referee,  from  order  on  motion  to  vary  report  of,  828. 
reference,  from  order  of,  403,  404. 
refusal  of  appKcation,  from,  828 — 830,  837. 
rehearsing,  to  be  by  way  of,  816. 
replacement  of,  in  paper,  827. 
representative  action,  in,  121,  824. 
residuary  legatee,  by,  as  to  costs,  819. 

by,  from  judgment  against  executor,  1358. 
respondent,  default  of  appearance  by,  834. 

hearing,  in  support  of  appellant's  case,  834. 
reversing  or  varying  order  or  judgment,  [811]. 
review,  action  of,  816. 
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Revising  Barrister,  from  decision  of,  817. 
revivor  for  purpose  of,  118. 
security  for  costs  of,  [27],  30—33. 
amount  of,  32. 

application  as  to,  how  made,  32. 
new  trial,  on  application  for,  30. 
when  required,  30 — 32. 

abroad,  where  appellant,  31. 
failure  to  pay  costs,  below  on,  31. 
married  woman,  by,  31. 

poverty  or  insolvency  of  appellant,  on  ground  of,  30,  31. 
other  reasons,  31. 
security,  from  order  requiring,  823. 
sequestration,  from  order  refusing  leave  to  issue,  829. 
service  of  notice  of,  constituted  by,  826,  830. 

what  required,  826. 
set-off  of  costs,  from  order  allowing,  828. 
setting  down  appeals,  practice  as  to,  832,  833. 
Settled  Land  Acts,  under,  1747. 

shorthand  notes,  costs  of,  when  allowed  on,  813,  834,  835. 
solicitor,  from  order  striking,  off  roUs,  31,  818,  1069, 

ordered  to  pay  costs  personally,  by,  820. 
special  case,  from  order  directing  statement  of,  823. 
from  order  on,  under  Arbitration  Act,  823,  828. 
raising  questions  of  fact  only,  from  order  on,  824. 
Stamp  Act,  from  order  on  case  under,  828. 
statute,  from  decisions  made  final  by,  817. 
statutory  jurisdiction,  from  orders  under,  829. 
stay  of  proceedings,  does  not  operate  as,  133,  842. 
apphoation  for;  how  made,  842 — 844. 

costs  of,  843,  844. 
execution  for  costs,  [839],  840,  841. 
execution  for  payment  of  money,  [839],  841. 
House  of  Lords,  pending  appeal  to,  843,  844. 
injunctions  and  other  orders,  suspension  of,  842. 
pending  generally,  839 — 844. 
proceedings  in  Chambers,  841,  842. 
undertakings  of  solicitor  to  refund  costs,  on,  840,  841. 
striking  out  pleadings,  from  order  as  to,  823,  827. 
substituted  service  of  notice  of,  14,  826. 
Summary  Jurisdiction  (Married  Women's)  Act,  1895,  appeal  from  order 

under,  by  husband,  costs  of,  31. 
summons,  from  order  on,  820—822,  828,  833,  836. 
taxation,  from  order  reviewing,  821,  824,  828. 

of  costs  of,  839. 
test  action,  on  neglect  of  defendant  to  appeal  in,  825. 
third  party,  powers  of  Court  of  Appeal  as  against,  837. 
ordered  to  pay  costs,  839. 
service  of  notice  on,  826. 
time  for,  830—832. 

Chambers,  from  orders  in,  822. 

computation  of,  830,  831. 

dismissal  of  appeal  out  of  time,  813. 

extension  of  time,  [813],  821,  831,  832. 

final  judgment,  from,  and  interlocutory  judgments  and  orders,  822,  823, 

827  d  seq. 
future  rights,  persons  affected  by  declaration  of,  164,  165,  831,  832. 
interlocutory  orders,  from,  822,  823. 

King's  Bench  Division,  in,  from  Judge  at  Chambers,  820,  821. 
trial,  from  order  as  to  mode  of,  823. 
trustee,  appeal  by,  as  to  costs,  819,  820,  1129,  1159. 
appearing  by  separate  counsel  on,  1131. 
in  bankruptcy,  by,  838. 

service  of  notice  on,  826,  827. 
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uncertificated  bankrupt,  by,  825. 

unconditional  leave  to  defend,  from  order  giving  or  refusing,  823. 

variation  of  order,  for,  by  respondent,  838. 

varying  minutes  of  order,  as  to,  185. 

Vendor  and  Purchaser  Act,  under,  830. 

want  of  prosecution,  appeal  dismissed  for,  32. 

from  order  dismissing  action  for,  819. 
wife,  by,  where  husband  bankrupt,  838. 
winding-up  orders,  from,  31,  829,  832,  833. 
withdrawal  of  notice  of,  826,  832,  837. 
withdrawn  on  payment  of  costs,  [814]. 
witness,  by  person  summoned  as,  825. 
witnesses,  examination  of,  at  hearing  of,  835,  836. 
costs  of,  disallowed,  835. 

APPEAL  (COURT  OF). 

Admiralty  appeals  to,  815. 

amendment,  powers  as  to,  827,  837. 

arbitrations  and  references,  powers  as  to,  816. 

County  Palatine,  of,  193. 

criminal  matters,  no  appeal  to,  in,  435,  458,  817,  818. 

evidence,  further,  power  to  admit,  829,  830,  835,  836 

inferior  Courts,  appeals  from,  817. 

jurisdiction  of,  193,  814—824,  836,  837. 

original,  814,  815. 

to  grant  certificate  in  patent  action,  653. 

transfer,  as  to,  no  longer  exists,  792. 
law  in  force  at  time  of  hearing  of  appeal  regarded,  816. 
Lord  Chancellor,  decisions  of,  sitting  alone,  as  to,  815. 
lunacy,  appellate  jurisdiction  in,  204. 
motion  to,  825. 
new  trial,  application  for,  to  be  made  to,  497. 

power  to  direct,  836,  837. 
original  petition  not  heard  by,  372. 
previous  decision,  when  bound  by,  816. 
special  case  not  heard  by,  in  first  instance,  357. 
transfer  of  causes,  jurisdiction  of,  as  to,  no  longer  exists,  792. 

except  as  to  cases  from  Palatine  Court,  794. 
two  Judges  of,  jurisdiction  of,  by  consent,  815. 

on  interlocutory  appeals,  829,  830. 
verdict,  has  power  to  set  aside,  836. 

APPEARANCE,  Chap.  III.,  22—25. 
appeal,  on  hearing  of,  827,  834. 
appointment  of  receiver  before,  [727],  737. 
certificate  of,  entry  of,  [176]. 
conditional,  23. 

costs  of,  232,  271,  296,  374.    See  Costs. 
default  of,  [168],  169—171.     See  Defatjlt  of  Appearance. 

by  one  defendant,  judgment  with  costs  against  both,  form  of  order,  171. 
on  hearing  of  appeal,  827,  834. 
District  Registry,  in,  174. 
executor,  by,  1369. 

further  consideration,  on,  by  persons  not  parties,  351,  352. 
"  gratis,"  23,  827,  834. 

infant,  of,  by  guardian,  372,  929,  932,  936,  936. 
judgment,  leave  to  defendant  to  appear  or  defend  after,  [23],  24,  352. 

notwithstanding,  under  0.  xiv.  1,  [168]. 
Judicature  Rules  as  to,  23. 
next  friend,  by,  932,  933. 
non  compos  mentis  by,  936. 
notice  of,  giving,  is  step  in  action,  1072. 
notwithstanding  judgment  under  O.  xrv,  1,  [168]. 
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originating  summons,  on,  316. 

when  not  necessary,  316. 
partners,  by,  23,  24. 

party  in  possession  of  land,  leave  to,  to  appear  and  defend,  [22], 
petition,  on,  373. 

unnecessary,  1160. 
protest,  under,  effect  of,  23. 
separate,  costs  of,  when  allowed,  296. 
set  aside,  where  address  illusory  or  fictitious,  [22]. 
summons,  on,  316. 

by  person  with  notice  of  judgment,  318. 
third  party,  by,  24. 

at  trial,  leave  for,  [22]. 
time  for,  7,  9,  18. 
waiver  by,  23,  433. 

APPELLATE  JURISBICTION  ACT,  1876.. 817. 

APPLY  LIBERTY  TO,  [181].    See  Libebtt  to  Apply. 

APPOINTMENT,    ^fee  Powee. 

of  judicial  trustee,  [1234—1237],  1237—1239.    See  Judicial  Trustee. 
of  new  trustees.    See  Trustee  ;  Trustee  Acts. 
of  receiver,  [725 — 737].    See  Beoeivbr. 
time,  of,  for  settling  judgment  or  order,  184. 

APPORTIONMENT, 

Act,  1870..  1698,  1699. 

annuities,  of,  1572,  1573,  [1575—1577],  1578,  1579,  1620.     See  Annuity. 

assets,  of,  where  insufficient,  [219,  1391, 1393,  1394, 1396],  1403. 

where  legatees  called  on  to  refund,  [1591]. 
capital  and  income,  of,  as  between  tenant  for  life  and  remainderman,[1610 

—1615],  1616—1623. 
charge,  of,  as  between  tenant  for  life  and  remainderman,  1614,  [1686]. 
charities,  of,  [1247],  1247,  1257,  1263,  1267,  1281,  [1287],  1291,  1292.     See 

Charity. 
costs  of,  in  admon  proceedings,  advantages  of,  250. 

between  two  funds,  [239,  240],  249—253,  [285, 1441],  1451,  1452.     See 

Costs. 
charity  cases,  in,  [1250],  1307,  1308. 
creditor's  action,  in,  1391. 
cross-appeals,  in  case  of,  839. 
fund  deficient,  [239]. 

general  charges,  words  involving  apportionment  of,  236,  249 — 252. 
improvement  expenses,  between  properties  charged  with,  [1988]. 
mixed  residue,  where  there  is  a  gift  of,  1451,  1452. 
pure  and  mixed  personalty,  between,  1307,  1308. 
creditors,  among,  of  funds  paid  out  of  Court,  [219]. 
debt,  of,  rateably  on  legacies,  1592. 
debts,  of,  and  legacies,  as  between  pure  and  impure  personalty,  1307,  1308, 

[1474]. 
dividends,  of,  as  between  tenant  for  life  and  remaindermen,  1099,  1700, 

2361. 
estate,  of,  purchased  with  funds  of  distinct  charities,  [2373]. 
leaseholds,  of  proceeds  of  sale  of,  as  between  tenant  for  life  and  remainder- 
man, 2388,  2389. 
legacies,  of,  amongst  legatees,  [1575 — 1578],  1579,  1680. 

as  between  pure  and  impure  personalty,  1308. 
legal  and  equitable  assets,  of,  for  payment  of  debts,  [1596],  1607,  1608. 
mortgage  debt,  of,  as  between  subsequent  incumbrancers,  2021,  2022. 

interest,  arrears  of,  1699. 
outstanding  estate,  of,  amongst  creditors,  [1396]. 
partnership  profits,  of,  1700,  2134. 
purchase-money,  of,  between  different  estates,  [1472]. 
rent-charges,  2050. 
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rents,  of,  as  between  tenant  for  life  and  remainderman,  1698,  1699. 

increased,  of,  among  charities,  1257,  [1287],  1291,  1292. 
rents,  reserved  by  parol,  of,  1698. 
royalties,  of,  in  mining  leases,  1698. 
specific  gifts,  of  income  of,  1699. 
stock'oarried  to  separate  accounts,  of,  231 — 233. 

APPREHENSION  OP  INJURY, 

injunction  granted  in  case  of,  515,  552,  603. 

APPRENTICESHIP, 
infant,  of,  943,  946. 

payment  of  premium  on,  [218,  962,  977]. 
return  of  premium,  [963],  969. 

APPROPRIATION, 

annuity,  of  funds  to  meet,  [1562],  1574. 

consignments,  of,  to  meet  bills  of  exchange,  [2300],  2301,  2302. 

legacy,  of,  1429—1431,  1450,  [1661]. 

mortgage,  of,  to  answer  legacy,  1430. 

payments,  of,  Clayton's  Case,  1088,  1089,  1324,  1325. 

solicitor,  by,  299. 

statute-barred  debt,  to,  1324. 

surety,  by,  2076,  2077. 

trust  money  drawn  out  by  trustee,  as  against,  1088,  1089. 

trustee  and  cestui  que  trust,  as  between,  1088,  1089,  1325. 

APPROVEMENT, 

common,  of,  by  lord  under  Statute  of  Merton,  591. 

ARBITRATION,  Chap.  XXVI.,  384—407. 

account,  matters  of,  referred,  402,  403,  1317. 

aoounts,  order  for  bringing  in  of,  [387]. 

agreement  for,  enforced  by  stay  of  proceedings,  391 — 393. 

order  of  Court,  has  same  effect  as  if  made  an,  389. 

what  constitutes,  389. 

when  revocable,  389. 
appeal  from  opinion  of  Court  on  case  stated  by  arbitrator,  403,  824. 

order  of  Judge  in  Chambers  directing  arbitrator  to  state  case, 
395. 
appeals  under  Arbitration  Act,  1899.  .413,  816,  821,  823,  824,  828. 
appearance  not  required  on  summons  as  to,  316. 
arbitrator, 

admission  by,  not  admissible  on  application  to  set  aside  award,  399. 

appointed,  in  place  of  one  refusing  or  incapable,  [384]. 

appointment  of,  394,  402. 

conduct  of,  challenged,  stay  refused,  391. 

discovery  by,  privilege  from,  95. 

discretion  of  Court  to  refuse  to  appoint,  392. 

disqualification  of,  395. 

evidence  of,  when  admissible,  398,  399. 

liability  of,  for  negligence,  399. 

powers  of,  390. 
architect  under  building  contract,  when  arbitrator,  389. 

reference  to,  as  to  injury  to  plaintiff  by  building,  556. 
award,  enforcement  of,  [385],  396,  397. 

finality  of,  390. 

form  of,  396. 

injunction  against  arbitrator  making  award,  396. 

setting  aside  and  remitting,  397 — 399. 

time  for,  390,  396. 
building  society,  pursuant  to  rules  of,  395,  401,  2059,  2060. 
buildings,  whether  injunction  as  to,  complied  with,  [556]. 
charity,  as  to,  1281. 
clerical  error,  power  of  arbitrator  to  correct,  396. 
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costs  of,  399,  400. 

event,  costs  following,  400. 
power  of  arbitrator  to  award,  243,  390,  400. 
solioitor  and  client  coats,  power  to  award,  243. 
to  be  awarded  by  arbitrator,  [384]. 
County  Court,  jurisdiction  of,  as  to  building  societies,  2059. 
discontinuance  after  finding  in,  130. 
discovery  after  reference  to,  62,  71. 

arbitrator  when  privileged  from  giving,  96. 
final,  when  award  is,  390. 

fraud,  in  cases  of,  Court  wUl  not  stay  proceedings,  391,  392. 
Friendly  Societies  Acts  under,  400,  1172. 

meaning  of  "  dispute,"  in,  401. 
injunction  against  arbitrator  making  award,  395. 

party  proceeding  to  arbitration,  395,  683. 
with  arbitration,  [388]. 
as  to  compliance  with,  [556],  656. 
judgment,  official  referee's  direction  in,  [386]. 

by  direction  of,  [387]. 
Lands  Clauses  Act,  under,  2347 — 2352.    See  Lands  Clauses  Act. 
Life  Assurance  Companies  Act  (33  &  34  V.  c.  61 ;  9  Ed.  VII.  o.  49,  s.  18), 

reference  under,  to  reduce  contracts,  [387]. 
meaning  of  term  "  arbitration,"  388. 
misconduct,  setting  aside  award  for,  828. 
mistake,  setting  aside  award  for,  397. 

leave  to  revoke  submission  in  case  of,  389. 
power  of  arbitrator  to  correct,  396. 
notice  to  concur  in  appointment  of  arbitrator,  394. 
oaths  administered  in,  390. 
official  or  special  referee,  reference  by  Court  to,  [385],  402 — 406.       See 

Referee. 
partnership  articles,  efiect  of  clause  in,  393,  400,  1859,  2113. 
production  of  documents  in  aid  of,  390. 
PubUc  Health  Act,  under,  392,  396,  397,  400. 
Railway  Companies  Arbitration  Act,  under,  392. 
receiver,  appointment  of,  notwithstanding,  393. 

with  a  view  to,  739. 
reference  to,  [556]. 
compulsory,  402. 
further  order,  after  report,  [385]. 
injunction,  in  action  for,  [556]. 
proceedings  under  reference,  394,  395. 
to  one  arbitrator,  [384]. 
usual  reference  or  submission  to,  [384]. 
report  of  referee,  405,  406.     See  Referee. 

judgment,  official  referee's  direction  for,  [386]. 
by  direction  of,  [387]. 
remitting  for  hearing,  [388]. 
setting  aside,  reviewing,  and  remitting  awards,  397^399. 
evidence  discovered  after  award  made,  398. 
misconduct,  corruption,  undue  means,  fraud,  398,  828. 
mistake  by  arbitrator,  397. 
time  for,  396. 
special  case,  power  of  arbitrator  or  referee  to  state,  395,  396,  401,  402,  406. 

costs  of,  400. 
staying  proceedings  where  there  is  a  submission,  [384],  391 — 393. 
"  step  in  the  proceedings,"  under  s.  4.  .391. 
submission  to  foreign  tribunals,  as  to,  389. 
"submission  to,"  meaning  of  the  term,  389. 
provisions  included  in,  390. 
when  revocable,  389. 
tenant  for  life,  agreement  to  sell  at  price  fixed  by,  1769. 
three  arbitrators,  reference  to,  394. 
time  for  award,  390. 
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time  for  award  enlarging,  [384],  390,  396.' 

trial  before  official  or  special  referee,  [386],  402,  403,  400.     See  Refbeee. 

judgment,  after,  by  direction  of  Official  Referee,  [387]. 
umpire,  appointment  of,  390,  394. 
valuation  distinguished  from,  388. 
witnesses,  examination  of,  on,  390,  394. 

ARCHES  COURT, 

enrolment  tf  order  of,  under  2  &  3  W.  IV.  c.  93.  .[191]. 
prohibition,  order  nisi  for,  against  official  principal  of,  [784]. 
sequestration  in  aid  of  decree  of,  as  to  costs,  [441]. 

ARCHITECT, 

account  in  suit  by  contractor  against,  and  employer,  [1309],  1333. 

reference  to,  as  to  injury  by  building,  556. 

secret  agreement  between,  and  employer,  1310,  1333. 

when  made  arbitrator  by  building  contract,  389. 

ARCHWAY, 

agreement  by  railway  company  to  construct,  enforcement  of,  2212. 

ARMY, 

commission  of  officer  in,  charge  on,  1929. 

ARMY  ACT,  1881, 

pension  of  officer  under,  inalienable,  445. 

ARREARS, 

annuity  of,  2049. 

debenture  interest  of,  accruing  after  death  of  tenant  for  life,  1621. 

interest  of,  receipt  of,  by  trustees,  1176,  1213. 

rent,  of,  payable  to  receiver,  [725],  742,  [762],  768,  769. 

ARREST, 

IBankruptcy  Act,  protection  from  arrest  under,  435,  436,  460. 

Debtors  Act,  under,  431,  432. 

discharge  from,  433,  [462—465],  466. 

infant,  of,  for  non-attendance  under  order,  [1011]. 

privilege  from,  413,  460,  466,  467,  1066.     See  Attachment  ;  Sequestea- 

TION;    SOLICITOB. 

ARRESTMENT, 

Scotch,  effect  of,  480. 

ARTICLES,  MARRIAGE,  [1638,  1639],  1643,  1644,  [1646—1648],  1652-1654. 

See  Settlement. 

ARTICLES  OF  PARTNERSHIP.    See  Paetnbbship. 
construction  of,  2106. 

ARTIZANS  AND  LABOURERS'  DWELLINGS  ACT, 
compensation  under,  2348. 

ASCERTAINING  PERSONS, 
difficulty  of,  121. 

ASSAULT  ON  JUDGE, 
committal  for,  457. 

ASSENT  OF  EXECUTOR,  1427—1429.    See  Executor. 

ASSESSORS, 

appeal  from  order  directing  trial  with,  824. 
Court  empowered  to  call  in,  2324. 
official  referees,  to,  402. 
trial  of  issues  with,  or  without,  [359]. 

ASSETS.    See  Administration  ;  Administrator  ;  ExECtrTOB. 
admission  of,  [1348,  1349],  1360,  1427,  1428.     See  Admission. 
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bankrupt  executor  acting,  injunction  against,  [716],  717. 

company  restrained  from  parting  with,  as  against  debenture-holders,  700. 

dealing  with,  restrained,  [716],  717. 

due  course  of  administration,  to  be  applied  in,  1350. 

employed  in  trade,  profits  charged  on,  [1119]. 

inquiry  as  to,  [1119, 1495, 1496]. 
foUowing,  1352,  1427,  1429. 
further,  falling  in,  1380. 

general  power,  property  appointed  under,  1606. 
legal  or  equitable,  1367,  1368,  1605,  1606. 
marshalling,  and  order  of  payment  out  of,  [1596—1604],  1604 — 1608.     See 

MAESHALLDfO  ASSETS. 

partnership,  of,  [2098],  2098,  2105. 

receiver  of,  747,  748. 

recovery  of,  inquiry  as  to,  [1592]. 

right  of  creditor  or  legatee  to  follow,  1352,  1464, 1503, 1563. 

ASSIGNEE, 

costs,  taxation  by,  not  allowed,  260,  261. 
covenant,  when  entitled  to  benefit  of,  531. 
debt  of,  proof  by,  in  administration  action,  1378. 
fund  about  to  be  paid  into  Court,  stop  order  on,  [486]. 
husband,  of,  wife's  equity  against,  [902],  908 — 910. 
indemnity  from  trustee  taking,  effect  of,  1131. 
legacy,  of,  action  by,  1430. 

mortgagor,  of,  foreclosure  action  against,  1861,  1883. 
redemption  by,  1861. 
set  off,  how  affected  by,  1322,  1323. 
share,  of,  costs  of  action  by,  1455. 
in  partnership,  of,  2106,  2107. 

ASSIGNMENT, 

absolute  within  Judicature  Act,  1873,  s.  25  (6),  491. 

administrator  in  case  of,  notice  of,  1081. 

bill  of  sale,  when  operating  as,  1938,  1940,  1946,  1947. 

breach  of  trust,  of  sums  due  under,  1081,  1082. 

charging  order,  effect  of,  as  against  assignee,  474,  475. 

chose  in  action,  of,  491,  1927  el  seq.    See  Chose  in  Action. 

copyright,  of,  665. 

covenant  against,  construction  of,  534,  535. 

enforced,  [525],  534. 
debts,  of,  when  complete,  1628. 
equitable,  1934.    See  Equitable  Assignment. 
equity  of  redemption,  of,  1856,  1857. 

foreigner,  conflicting  claimants  under  assignments  from,  1522. 
fund  in  Court,  of,  notice  of,  1443. 

stop  orders  on,  483,  489.    See  Stop  Order. 
guardian,  of,  notice  of,  motion  for,  378. 
interest  of  party  to  action,  of,  116. 
leaseholds,  of,  pursuance  to  agreement,  [1624]. 
lien  of  solicitor,  how  affected  by,  1049. 
notice  of,  assignee  bound  to  give,  1990. 
partner  by  one  to  another,  effect  of,  2107. 
patent,  of,  2318. 

pendente  lite,  of  interest  in  subject-matter,  46,  116,  719. 
policy,  of,  1628,  1629. 
set-off  how  affected  by,  1320—1323. 
trade  mark,  of,  2335. 
trustee,  death  of,  effect  of,  as  to  notice  of,  1082. 

no  right  to  delivery  of,  deed  of,  1082. 
voluntary,  when  effectual,  1628. 

ASSISTANCE  (WRIT  OF).    fifeeWRiT. 

order  for  issue  of,  to  put  receiver  in  possession  of  chattels,  344,  410,  [417]. 
to  put  sequestrator  into  possession,  424. 

References  to  the  Forma  are  printed  th-us  [795]. 
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ASSIZES  (TRIAL  OF  QUESTION  OF  FACT  AT),  [359],  360,  363.      See 
Issim. 
issue  of  commission  at,  363. 

ASSOCIATE, 

certificate  of,  of  findings  at  trial,  363,  364. 

judgment  after  trial  on  circuit  upon  certificate  of,  [165]. 

ASSURANCE  COMPANIES  ACT,  1909. 
deposits  under,  2425. 

ATTACHMENT, 

(1)  Of  debt,  [476,  477],  477—483. 

bankruptcy,  trustee  in,  when  good  against,  481. 
debts  capable  of  being  attached,  479,  480. 
devolution  of  estate  by  reason  of,  117. 
effect  of  garnishee  order,  480 — 482. 
enforcement  of  garnishee  order,  483. 
judgment  creditor,  right  of,  to  garnishee  order,  478. 
married  woman,  owing  to,  480,  850,  856,  880. 
mistake,  mutual,  order  made  by,  set  aside,  482. 
money  in  hands  of  trustee,  of,  481. 

paid  to  agent  for  benefit  of  creditors,  479. 
moneys  in  hands  of  receiver,  of,  on  application  of  judgment  creditor, 

[477],  480. 
oral  examination  of  judgment  debtor,  order  for,  [477]. 
proceedings  under  Ord.  XLv.,  478  seq. 
protection  and  discharge  of  garnishee,  478,  481. 
receiver  appointed  in  lieu  of  grauishee  order,  760. 
solicitor's  lien,  how  far  affected  by,  482,  1049. 

(2)  Of  person,  43,5- — 437.    And  see  Contempt  of  Couet  j  Debtors  Act. 

account,  for  default  in  bringing  in,  427,  [428]. 

affidavits,  copy,  service  of,  434,  435. 

appeal  from  order  for,  435,  818. 

attornment  to  receiver,  to  enforce,  769. 

bankruptcy  of  contemner,  effect  of,  420 — 423,  435. 

Chambers,  application  in,  for  leave  to  issue  writ,  430. 

committal,  (fistinguished  from,  457. 

conveyance  of  land  enforced  by,  424. 

costs  of,  436. 

Debtors  Act,  procedure  under,  431 — 433,  436. 

under,  is  punishment  for  an  offence,  433. 
discharge  of  order  for,  430,  [462,  464],  465. 

for  irregularity,  466,  467. 

on  defaulter's  bankruptcy,  435. 
discovery,  to  compel,  97,  98,  [428]. 
entry  of  judgment,  not  granted  before,  187. 
execution  of  writ  of,  436. 
injunction,  to  enforce  obedience  to,  522. 
Ireland,  to  enforce  judgment  of  Court  in,  190,  191. 
judgment  or  order  when  enforceable  by,  408 — 411,  430. 
leave  of  Court  to  issue,  required,  430. 
married  woman,  against,  for  disobedience  to  order,  855. 
notice  of  motion  for,  98,  378,  430,  433,  434. 

service  of,  433,  434. 

copy  affidavit  with,  435. 
order  for,  for  default  in  payment  by  instalments,  [426]. 

for  default  other  than  non-payment  of  money,  [425]. 
in  transferring  stock  into  Court,  [427]. 
disobedience  to  order  for  discovery,  [427]. 
non-payment  of  money  by  trustee  under  Debtors  Act,  a.  4, 
[425]. 
production  of  documents,  to  compel,  98,  [427,  428]. 
receiver  in  default,  of,  773,  782. 
recital  of,  in  order  of  discharge,  [463]. 
return  to  writ  of,  enforced,  [437],  437,  438. 
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ATTACHMENT— conimMcd. 
(2)  of  person — ■covii^ued. 

right  to,  under  Pebtors  Acts,  431 — 433,  436. 

sequestration  ordered  on  return  of,  [440]. 

serjeant-at-arms  ordered  on  return  of,  [438],  438. 

service  of  order  to  be  enforced  by,  how  to  be  effected,  433,  434,  435. 

sheriff,  against,  for  not  returning  writ,  [437],  437,  438. 

solicitor,  against,  not  paying  in  balance,  [429],  432. 

costs  of  motion  for,  action  maintainable  against  solicitor  to  recover, 

264,  408. 
struck  off  rolls  of,  307,  432. 
substituted  service  of  order  upon,  307. 
specific  performance  action,  against  defaulting  defendant  in,  2217. 
tenant,  of,  refusing  to  attorn  to  receiver,  769. 

trustee,  of,  for  non-payment  of  money  under  his  control,  [425],  432, 
1126. 
of  charity  not  accounting  to  Charity  Commissioners,  [1274]. 
undertaking  not  enforced  by,  522. 

ATTEND  PROCEEDINGS, 

leave  to,  [317],  318,  321,  1377,  1461. 

ATTENDANCES, 

Chambers,  at,  309,  320,  321. 

costs  of,  240,  247,  271,  289,  1454,  1461.    See  Costs. 

examiner,  before,  315. 

witnesses,  of,  at  trial,  298. 

ATTESTING  WITNESS,  154. 
legacy  to,  1538,  1539. 

ATTORNEY.    See  Solicitok. 

grant  of  administration  to,  1359,  1360. 

ATTORNEY    (POWER    OE),  228— 230.    fi'ee  Power  or  Attobney. 
trustee  acting  under,  1133. 

ATTORNEY-GENERAL, 

amendment  by  adding,  as  plaintiff,  [47]. 

appearance  and  attendance  of,  in  charity  cases,  1251,  1258,  1259. 

on  appointment  of  charity  trustees,  1263. 
approval  by,  of  charity  schemes,  [1246],  1258. 
costs  of,  in  charity  cases,  [1248],  1269. 

not  allowed  where  bill  for  legacy  dismissed,  1452. 
payment  of  costs  to  or  by  Crown,  [1250]. 
separate  from  relator,  [1250],  1268,  1269. 
taxation,  [1248]. 
not  set  off  as  against,  252. 
declaration  of  right  against,  160,  383. 
demurrer  by,  to  petition  of  right,  383. 

order  on,  [381]. 
fees  of,  allowance  on  taxation,  252,  289. 

illegitimate  intestate  not  sufficiently  represented  by,  1358,  1514. 
informations  under  control  of,  1251,  1277. 
made  party  by  amendment,  [47]. 
perpetuation  of  testimony,  action  for,  108. 

when  A.-G.  may  be  made  defendant,  109. 
public  nuisance,  action  by,  to  restrain,  581,  604. 
scheme  as  to  charity,  notice  of,  to  be  given  to,  [1246],  1258. 
statutory  powers,  may  obtain  injunction  against  transgres-^iion  of,  by  public 
body,  694,  695. 

ATTORNEYS  AND  SOLICITORS  ACT,  1870..  265.    ^nd  «ee  Solicitor. 
provisions  of,  as  to  agreements  between  solicitor  and  client,  265,  266. 

ATTORNMENT, 

Bills  of  Sale  Acts,  clause  affected  by,  1894,  1895,  1937,  1947. 
fraud,  in,  of  bankruptcy  law,  1894. 
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ATTORNMENT— corfijmco!. 

mortgagor,  by,  effect  of,  1894,  1895,  1897,  1937,  1947. 
receiver,  to,  [725,  732],  750,  [757,  762],  768,  769. 

discharge  of  prisoner  in  custody,  for  not  attorning,  [463]. 

not  ordered  as  to  tenants  abroad,  768. 
sequestrator,  to,  [447],  449. 
tenancy  created  by,  769. 
widow,  to,  by  tenant  of  lands  assigned  as  dower,  [911,  912]. 

AUCTION, 

before  Master,  329. 

costs  of  sales  by,  304. 

injunction  to  restrain  sale  by,  [525],  535. 

sale  by,  conditions  and  contract  wrongly  dated,  2143. 

Court,  usually  by  public,  329,  333. 
sales  of  land  by  Auction  Act,  1867.  .2152. 

AUCTIONEER, 

charges  of,  allowance  of,  in  taxation,  289,  303,  304,  1907. 

defaulting,  432. 

innocent  misrepresentation  by,  345. 

joining,  as  defendant  in  action,  for  specific  performance,  2161,  2189. 

in  action  to  set  aside  sale,  2253. 
knocking  down  at  less  than  reserve,  330. 
mortgagee  acting  as,  not  allowed  commission,  1900. 
right  of,  to  interpleader,  495. 
.security  of,  333. 
trader,  is  not  a,  2123. 
trustee  acting  as,  not  allowed  to  charge,  1137,  1138. 

AUDIT  OFFICE, 

authentication  of  account  at,  203. 

AUTHORITY, 

action  commenced  by  solicitor  without,  130,  131,  [1028,  1029],  1029,  1030. 

agent,  of,  declared,  [2136].     See  Agent. 

married  woman,  of,  to  pledge  husband's  credit,  883,  884. 

next  friend,  of,  932. 

solicitor,  of,  1029—1034. 

AVOIDANCE, 

settlement,  of,  [1634—1637],  1637,  1638.     See  Settlement. 

AWARD.    And  see  Aebitbation  ;  Reubeee. 

appeal  from  order  setting  aside  for  misconduct,  828. 

agreement  as  varied  by,  enforced,  [2222]. 

ambiguity  in,  398. 

correction  of,  by  arbitrator,  396. 

costs,  as  to,  399. 

enforce,  to,  notice  of  motion,  379. 

enforcement  of,  [385],  396,  397,  821. 

evidence  of  arbitrator  to  explain,  398,  399. 

final,  when,  389,  390. 

jurisdiction  of  Court  to  review,  397. 

set  down  as  special  case,  395,  396. 

setting  aside,  reviewing  and  remitting,  397 — 399. 

specific  performance  of,  2141. 

agreement  as  varied  by,  [2222]. 
submission  when  revocable  until,  389. 
time  for,  390. 

enlarged,  [384],  396. 

BAILIFF, 

account  against,  978,  1315. 

infant's  property,  in  possession  of,  978. 

mortgagee  entitled  to  appoint,  1905. 
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BAILMENT, 

interpleader  in  case  of,  494. 

BALANCE, 

account  of,  judgment  for,  1313. 
agent  ordered  to  pay,  1331. 

attachment  against  solicitor  for  non-payment  of,  306. 
costs  taxed  and  sot  oS.  against,  [236]. 

in  executor's  hands,  inquiries  as  to,  [1073,  1096,  1116,  1117],  UI8. 
interest  on,  when  charged,  [1117],  1118,  1122,  1123,  2112,  2113.     See 
Intbebst. 

against  solicitor,  299. 
liberty  to  prove  for,  [1116]. 
payment  of,  into  Court,  1083,  1107,  [1389,  1392]. 
payment  in,  by  executor,  [1389]. 
receiver,  in  hands  of,  directions  as  to,  [725 — 728,  757],  773,  775. 

and  manager,  declaration  that  entitled  to  first  charge  for,  [764]. 
trustees,  of,  inquiries  as  to,  [1073,  1074,  1117],  1122. 

BALLOT, 

election  by,  to  benefice,  710. 

BANK  NOTES, 

destruction  of  fraudulent,  629. 

BANK  OF  ENGLAND, 
closing  of  books  of,  206. 

discretion  of,  as  to  evidence,  not  interfered  with,  154. 
judicial  trustee  to  keep  trust  account  at,  [1237]. 
notary,  will  act  on  declaration  before,  228. 
officer,  appointment  of,  under  Trustee  Acts,  to  transfer  stock,  1176,  [11981, 

1204,  1214. 
recitals  in  orders  to  be  acted  on  by,  1207. 
right  to  apply  to,  for  cash  carried  over  to  National  Debt  Commissioners, 

[1178]. 
transfer  of  consols  into  Court,  to,  on  legatee  becoming  of  unsound  mind, 
[1441]. 
stock,  ordered  to  permit,  [2292]. 
in  books  of,  restrained  by  charging  order  nisi,  472. 
by  distringas,  716. 
by  injunction  or  restraining  order,  [714],  716. 

BANKERS, 

account  with,  appropriation  of  payments  in,  1088,  1089,  1325. 

guarantee  in  respect  of,  2076,  2077. 
authority  of  bank  to  use  name  of  trustee,  1030. 
books  of,  production  of,  in  evidence,  [61],  82. 

evidence  of  entries  in,  113,  155. 

leave  to  inspect,  [61],  1315. 

non-party,  against,  82. 
breach  of  trust,  liability  for,  having  notice,  1085,  1086. 
custom  of,  account  affected  by,  1325. 

equitable  mortgage  to,  for  account  current,  1872,  1980,  1981. 
forged  instruments,  liable  for  acting  on,  2243. 
fraudvdent,  prosecution  of,  1125. 
lien  of,  extent  of,  1992,  2302. 
mortgage  to,  compound  interest,  1872. 
receiver,  when  liable  for  failure  of,  773. 
set  off  by,  and  against  customer  trustee,  1320,  1325. 
trust  funds  paid  to,  right  to  foUow,  1088. 
trustee,  collecting  bills  for  customer,  is,  1332. 

liable  for  default  of,  1085,  1086. 

of,  aooouutabihty  of,  1085,  1086, 

BANKERS'  BOOKS  EVIDENCE  ACT,  [61],  82,  155. 

BANKRUPTCY, 

administration  proceedings  in,  [791],  794,  1408 — 1410,  1470. 
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BANKRUPTCY— co»«mMe(Z. 

appeal  by  bankrupt  party,  818,  825,  826,  838. 

from  order  in  bankruptcy,  829,  830,  845. 
arrest,  when  bankruptcy  a  protection  from,  435,  459. 
attachment,  when  discharged  on  bankruptcy  of  defaulter,  1126. 
avoidance  of  deeds  under  law  of,  2285,  2286. 
charging  order  declared  invaUd  as  against  trustee  in,  [469]. 
client  of,  solicitor  how  affected  by,  1039. 
contemner,  of,  process  how  affected  by,  420 — 423,  435,  1066. 
continuing  proceedings  in  case  of,  115,  116. 
costs  in,  taxation  of,  265. 

defaulting  trustee,  proof  in  bankruptcy  of,  1091,  1092,  [1116],  1126. 
defendant  of,  carrying  on  proceedings  against  trustee,  [115]. 
dismiss,  bankrupt  may  move  to,  135. 
distress  by  landlord  in  ease  of,  743. 
dividends  until,  [211]. 

execution  against  judgment  debtor,  how  affected  by,  420 — 423. 
executor  bankrupt,  acting,  injunction  against,  [716],  717. 
trust  funds  in  hands  of,  followed,  1088. 
when  a  ground  for  appointing  receiver,  717,  748,  1503. 
foreign  Courts,  staying  proceedings  against  debtor  in,  721,  722. 

effect  of,  1524,  1525. 
forfeiture  of  life  interest,  direction  for  payment  of  dividends  until,  [211]. 
fraudulent  preference,  acts  amounting  to,  1949,  2288,  2289. 
husband,  of,  as  affecting  wife's  equity  to  settlement,  910. 
infant,  liabiUty  of,  944. 

interpleader  proceedings,  how  affected  by,  501,  502. 
judgment,  order  in  bankruptcy  operating  as,  472,  473. 

debtor,  of,  effect  of,  420—423. 
jurisdiction  of  Court  of,  1826,  1839,  2120,  2125. 

solicitor's  lien,  as  to,  1052. 
limitation  over  in  event  of,  validity  of,  2286. 
liquidation  of  Company  is  within  C.  A.  1881,  §  14.  .2307. 
married  woman,  Uabihty  of,  to  be  made  bankurpt,  856,  875,  876. 
mortgagor,  bankrupt,  costs  of  assignees  and  trustees,  1883,  1884. 

proceedings  against,  1868,  1882,  1883,  1884,  [1892],  1898,  1921. 
proof  against  estate  of,  1^40,  1984. 
bankruptcy  of,  no  bar  to  foreclosure,  1839. 
mutual  credits,  1321,  1323. 

order  and  disposition  clauses,  effect  of,  1091,  1092,  1929,  1934,  1944. 
partner,  effect  of  bankruptcy  of,  683,  2107,  2108,  2119,  2120,  2121.  2125. 
partnership  actions,  when  Bankruptcy  Court  proper /oram,  2120,  2125. 
patent,  of  infringer  of,  652. 
plaintiff,  of,  effect  of,  on  injunction,  517. 
prohibition  to  chief  Judge  in,  would  not  he,  785. 
purchaser,  of,  in  action  for  specific  performance,  2188. 

of,  on  sale  by  Court,  proceedings  on,  [327],  349. 
rules  in,  application  of,  in  administration,  1405  et  seq. 
secured  creditor,  proof  by,  480,  481,  1840,  1984. 
separate  estate  of  married  woman,  adjudication  against,  855,   856,  863, 

1091,  1092,  1094. 
set-off  in,  1318,  1320,  1321,  1323. 
settlor,  of,  effect  of,  1092. 
sole  plaintiff  or  defendant,  of,  117. 
solicitor,  of,  not  protecting  from  arrest,  1066. 
staying  proceedings  after  presentation  of  petition,  133,  421. 
Stock  Exchange,  of  defaulter  on,  2300. 
stop  order  as  against  trustee  in,  488. 
surety,  effect  of  bankruptcy  on  rights  of,  2077,  2086. 
taxation  of  costs  in  bankruptcy,  265. 

transactions  by  bankrupt,  validity  of,  until  trustee  intervenes,  1949. 
transfer  of  administration  proceedings  where  estate  insolvent,  [791],  794, 

1410,  1470. 
trust  property  of  bankrupt  does  not  vest  in  trustee,  1091. 
nor  property  set  apart  to  meet  breach  of  trust,  1092. 
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trustee,  banlanipt,  appointment  of  now  trustee  in  place  of,  1171,  [1176], 

1184,  1187. 
indemnity,  right  to,  available  for  creditors,  1091. 
proof  against,  1091,  1092,  [1116],  1126. 
removal  of,  1170,  1171,  1187. 

share  of,  when  also  a  beneficiary,  after  discharge,  1092. 
shares  in  name  of,  not  in  order  and  disposition,  1092. 
statement  of  affairs  by,  under  §  16  of  Bankruptcy  Act,  1883,  evidence, 

1126. 
trustee  in  bankruptcy,  added  as  oo-plaintiS,  117. 
adopting  action,  liable  for  costs,  117. 
compromise  by,  126. 

continuing  proceedings  against,  115,  116,  117. 
disclaimer  of  lease  by,  2009,  2084,  2208. 
discovery  by  or  to,  72,  90. 

money  lender,  judgment  obtained  by,  may  go  behind,  2279. 
property  devolving  on,  1091,  1092. 
redemption  by,  1863. 
specific  performance  against,  2154. 
surety  for,  2075. 

taxation  of  bill  delivered  by,  283. 
undischarged,  117, 

solicitor  applying  for  renewal  of  certificate,  1072. 

BANK  SHARES, 

trustees  declared  liable  for  loss  by  investment  in,  [1098]. 

BAPTISM, 

certificate  of,  153.    See  Evidence. 

forms  of  entering  as  evidence  in  orders,  [144]. 

BAR. 

dower,  of,  915,  916. 

BARE  TRUSTEE,  1182.    &e  Trustee. 

married  woman,  may  convey  as  feme  sole,  864. 

BARONY, 

inquiry  as  to,  and  how  descendible,  1650. 

BARRISTER.    See  Counsel. 

BASE  FEE, 

enlargement  of,  1718. 

powers  o  iperson  entitled  to,  under  Settled  Land  Acts,  1750. 

BEACH, 

injunction  against  removing,  539,  [551],  589,  689. 

BEERSHOP, 

injunction  against  using  premises  as,  525,  534. 

BELL-RINGING, 

injunction  against,  602. 

BENEFICE, 

election,  right  of,  in  parishioners,  710. 
infant,  presentation  of  nominee  of,  [974]. 
injunction  as  to  presentation  to,  709. 

against  bishop  presenting  to,  710. 

against  taking  possession  of,  [708]. 
mortgage  of,  1930. 
receiver  of,  756. 
sequestration  of,  418,  445. 
waste  by  ecclesiastical  corporation,  546,  547. 
writ  oi  fieri  facias  against,  418. 

Beferences  to  the  Forma  are  printed  thus  [795]. 
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BENEFIT  BUILDING  SOCIETY,  2050—2065.    See  Building  Society. 

BEQUEST.    fecLEOAoy. 

BESETTING, 

premises,  injunction  against,  602. 

BET, 

liability  of  stakeholder  of,  493. 

BIAS, 

arbitrator,  of,  398. 

BID, 

agreement  not  to,  at  sale,  2152. 
liberty  to,  at  sale  by  Court,  [324],  331. 

BIDDINGS  (OPENING), 

not  allowed  except  for  unfair  or  grossly  improper  conduct,  334. 

BILL  IN  PARLIAMENT, 

injunction  against  application  of  rates  in  promoting,  692,  696,  697. 

BILL  OP   COSTS,   263,   267,  268,    [271,   272],    272,   273,    [282,  283].     See 

SOLICITOB  ;    TaXATIOK  OF  CoSTS. 

BILL  OF  EXCHANGE, 

acceptance  of,  by  infant,  944. 

account  of  sums  due  on,  [858]. 

appropriation  of  consignments  to  meet,  [2300],  2301,  2302. 

bill  of  lading  sent  with,  2301. 

deposit  of,  in  Court,  [713]. 

forged  bill  of  lading,  accepted  on  faith  of,  2243. 

injunction  against  negotiating,  [679,  712,  713],  713,  714. 

interest  on,  from  when  payable,  1343. 

liabiUties  of  successive  indorsers  of,  2080. 

loss  of,  indemnity,  and  costs  in  respect  of,  2228,  2231. 

mistake,  rectification  of,  on  ground  of,  2236. 

stamp  on,  157,  158. 

BILL  OF  LADING,  2243,  2301,  2302,  2303. 

BILL  OP  SALE,  1936—1948. 

Act  of  1878  (41  &  42  V.  o.  31),  provisions  of,  1936—1944. 

1882,  provisions  of,  1944^1948. 
act  of  bankruptcy,  when,  1944,  1949. 
affidavit  on  registration  of,  1942. 
after-acquired  chattels,  when  comprised  in,  1948,  1949. 
agreement  conferring  right  in  equity,  when  operating  as,  1939. 
apparent  possession,  1944. 

assignment  when  operating  as,  1938,  1940,  1946,  1947. 
assurance  of  personal  chattels,  what  is,  1938,  1939. 
attestation  of,  1942,  1946,  1947. 
attesting  witness,  description  of,  1943. 

attornment  clause,  how  affected  by  Acts,  1894,  1895,  1937,  1947. 
building  agreement,-stipulation  as  to  re-entry,  in,  1939. 
consideration,  statement  of,  1941,  1942,  1946. 
creditors,  assignment  for  benefit  of,  1940. 
debentures,  and  covering  deed,  when  excepted  from  Acts,  1948. 
defeasance,  or  condition,  1943,  1947. 
definition  of,  1936,  1937,  1944. 
deUvery  order,  1939. 

deposit  of  goods,  documents  accompanying,  1939. 
description  of  grantor,  1942. 
distress,  power  of,  1937. 
excepted  documents,  1940. 
execution  creditor,  affecting,  1944. 
execution  of,  enforced,  2140. 

Vol.  I.  ends  with  p.  846 ;  Vol.  II.  with  p.  1824. 
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BILL  OP  SALE— continued. 

fljrturea,  assignments  and  mortgages  of,  1937, 1938, 1939, 1940, 1950—1952. 

form  of,  under  Act  of  1882. .  1946,  1947. 

growing  crops,  of,  1937,  1938,  1945. 

hiring  agreement,  operation  of,  1938,  1946. 

instalments,  agreement  to  vary  the  rate  of,  1943. 

inventory  is  not,  1938. 

to  be  annexed  to,  1944. 
licence  to  take  possession  of  chattels,  1939. 
lien,  letter  of,  1940. 

maintenance  of  security,  provisions  for,  1947. 
mining  lease,  exception  of,  from  Act,  1937. 
personal  chattels,  1850,  1937. 

assurance  of,  1938,  1939. 
pledge,  document  evidencing,  1839,  1940. 
priority  of,  1943. 

rates  and  taxes,  distress  for,  notwithstanding,  1947. 
receipt  not  amounting  to,  1938. 
registration  of,  1940—1944,  1946. 

effect  of,  1943. 

formalities  on,  1942 — 1944. 
reputed  ownership,  doctrine  of,  1944. 
seizure  under,  1945,  1946,  1947. 
settlement,  when  requiring  registration  as,  1940. 
specific  performance  of  agreement  to  execute,  2140, 
stock  in  trade,  of,  1940. 
title  deeds,  of,  assignment  of,  1947. 
trade  machinery,  of,  1937,  1939,  1940. 
transfer  not  requiring  registration,  1943. 
"  true  owner  "  of  goods,  1945. 
undischarged  bankrupt,  by,  1949. 
vary,  agreement  to,  rate  of  instalments,  1943. 
void,  when,  under  Act  of  1882.  .1944— 1947. 
warrant,  when  taking  effect  as,  1938,  1939. 

BIRTH, 

evidence  of,  153. 

BISHOP, 

control  of  iegal  right  of  presentation  by,  709,  710. 
prohibition  to  Consistorial  Court  of,  [783,  784],  785. 

to  stay  execution  of  sequesirari  fMias,  783. 
restrained  from  presenting  to  living  pendente  lite,  710. 

from  sending  out  any  instrument  or  mandate,  etc.,  709. 
sequesirari  facias  de  bonis  eccJesia^ticis,  execution  of  writ  of,  by,  445. 
writ  of  fieri  facias  de  bonis  ecdesiasticin,  issue  of,  418, 

BLANK 

execution  of  instrument  with,  2243,  2244. 

BOARD  OF  AGRICULTURE  AND  FISHERIES, 

powers  of,  under  Board  of  Agriculture  Act,  1889.  .Ti 01. 
under  Copyhold  Acts,  [2448],  2451—2463. 
under  Settled  Land  Acts,  1703,  1779. 

BOARD  OF  TRADE, 

injunction  to  restrain  railway  working  without  sanction  of,  689. 
powers  of — 

Abandonment  of  Railways  Acts,  under,  2423. 

Assurance  Companies  Act,  under,  2425. 

Light  Railways  Act,  1896,  under,  2425. 

parliamentary  deposits,  as  to,  [2414],  2420 — ^2425.  See  Parliamentary 
Deposit. 

trade  marks,  as  to,  2328,  2329,  2344. 

Tramways  Act,  1870,  under,  2424. 
prohibition  against,  refused,  785. 

References  to  the  Forms  are  'printed  thus  [795]. 
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BOARD  OF  T&M)^,— continued.    . 
supervision  of,  over  railways,  689. 

surveyor  appointed  by,  on  entry  by  company  under  Lands  Clauses  Act. 
2392. 

BONA  VACANTIA,  1585. 

BOND, 

administrator,  by,  creditor's  action  founded  on,  1361. 

bondholder's  action,  appeal  in,  121. 

caUing  in  money  due  on,  [1502]. 

conversion  of,  into  stock,  [216]. 

Court,  in,  order  for  sale  of,  329. 

debt,  when  statute-barred,  1381. 

illegal  consideration  for,  cohabitation,  [2290],  2291,  2292. 

interest  on,  or  account,  right  to,  1370,  1381. 

Lands  Clauses  Act,  under,  on  entry  by  company  before  purchase,  2392. 

See  Lands  Clauses  Act. 
married  woman,  of,  enforced  against  separate  estate,  861. 
not  to  trade  within  certain  limits,  specific  performance  of,  2140. 
Parliamentary  Deposits  and  Bonds  Act,  1892,  under,  cancellation  of,  2423, 
recital  in,  creating  lien  on  estate,  1990. 
security  for  costs  given  by,  [26,  27],  28. 
stamps  on,  158. 

BONUS, 

capital  or  income,  whether  to  be  deemed,  1621,  1699,  1700. 
director,  received  by,  [2266]. 
specific  legatee  entitled  to,  1556. 
trustee  not  permitted  to  charge,  1341. 

BOOKS, 

bank,  of,  production  of,  [61],  82,  155. 

Bank  of  England,  of,  closing  of,  206. 

entries  in,  evidence  of,  1314,  1315,  1339. 

injunction  against  selling,  [654 — 659]. 

inspection  of,  79 — 82. 

partnership,  of,  production  of,  and  evidence  by,  83,  87,  2104. 

receiver,  to  be  delivered  over  to,  [725,  728,  733]. 

taxation,  to  be  produced  on,  [254]. 

BOOKSTALLS, 

eviction  from,  restrained,  525. 

BOROUGH  FUND, 

improper  application  of,  restrained,  [692],  692,  696. 

BOUNDARIES  (ASCERTAINING), 
account  of  past  rents,  1822. 
action  for,  when  entertained,  1823,  1824. 
Chambers,  at,  1823. 
charity  lands,  of,  1287,  1823. 
collieries,  of,  1822. 
colonial,  action  to  settle,  1823,  1824. 
commission  to  ascertain,  1823. 
compensation  in  action  for,  1822. 
costs  of  action  for,  1824. 
deeds,  delivery  of,  1822. 
discovery  in  action  for,  87. 

evidence,  admissibility,  hearsay,  maps,  &c.,  1824. 
foreign  states,  of,  evidence  as  to,  154. 
freeholds  and  copyholds,  distinguishing,  1822,  1824. 
high-water  mark,  ascertaining,  1823. 
Inolosure  Acts,  under,  1824. 
mines,  of,  breaking  through,  573. 
parties  necessary  to  action  for,  1824. 

Vol.  I.  ends  with  p.  846 ;  Vol.  II.  with  p.  1824, 
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BOUNDARIES  (ASCERTAINING  ]— continued. 
plaintifi's  title,  proof  of,  1823. 
reference  to  Chambers  by  consent,  1823. 
rent-charge,  at  suit  of  grantee  of,  [1822]. 
tenant,  duty  of,  to  preserve  boundaries,  1823. 
tithe  commutation  map,  when  evidence,  1824. 

BOVILL'S  ACT,  2129. 

BOX, 

lodgment  of  securities  or  valuables  in,  in  Court,  [199—201],  205,  207,  208, 
[713]. 

BREACH  OF  CONTRACT, 

injunctions  against,  [523 — 525],  526 — 535.     See  Conteact. 
by  infant,  531. 
by  railway  company,  [689],  697,  702,  707. 

BREACH  OF  INJUNCTION,  [429,  430,  441,  442],  456,  521,  523.    See  Injuno 

TION. 

BREACH  OF  TRUST,  1073—1126. 

account  of,  procedure  to  obtain,  1078. 

acquiescence  and  concurrence  in,  [1097,  1098],  1108 — 1110. 

by  married  woman,  1115. 
admission  by  trustee  charged  with,  179. 

agents,  bankers,  or  solicitors,  liability  of  trustee  for  default  of,  1085 — 1087 
agreement  involving,  not  specifically  enforced,  2221,  2222. 
annuities,  omission  to  make  investment  to  answer,  [1097]. 
appeal  from  order  adjusting  loss  from,  828. 
appointment  of  new  trustee  in  case  of,  1197. 
assignment  of  sums  due  under,  1081,  1082. 

bankrupt  trustee,  by,  proof  in  respect  of,  1091,  1092,  [1116],  1126. 
business,  by  leaving  trust  fund  in,  2131,  2134. 

employment  of  funds  in,  c.  g.  t.  electing  to  take  5  %  interest,  1123. 
charity  oases,  in,  1262,  1284,  1289,  1290.     See  Chawty. 
compound  interest,  charging,  [1074, 1118],  1124. 
compromise,  by,  not  shown  to  be  beneficial,  1079. 
consenting  c.  }.  t.  not  entitled  to  relief  against  trustee,  1 109. 
contribution  between  cestuis  que  trust,  [1103]. 

between  trustees,  .1090,  [1102],  1109,  2078. 

deceased  trustee,  by  executors  of,  1085,  1107. 

where  one  trustee  acting  as  solicitor,  1090,  1111. 
costs  in  cases  of,  [1127],  1128,  1135. 
co-trustee,  by,  1083—1085. 
covenant  to  pay,  neglect  to  enforce,  1080. 
declaration  of  liability  for,  [1077,  1098 — 1103]. 
deceased  trustee,  not  the  survivor,  by,  action  for,  cannot  be  maintained 

against,  1388. 
directors  of  companies,  by,  701,  1092 — 1094. 
dividends,  by  payment  of,  out  of  capital,  [691],  699,  1093. 

not  received,  account  of,  [1074]. 
excuse  from  consequences  of,  under  Judicial  Trustees  Act,  1890.  .[1104], 

1110,  1111. 
executors  of  deceased  trustee  not  the  survivor,  action  for,  cannot  be  main- 
tained against,  1388. 
failure  of  bank,  liability  of  trustee  for,  1086. 
fraudulent  trustees,  [1077],  1092,  [1125],  1126. 
heir  or  devisee  acting  as  trustee  liable  for,  1079,  1080. 
honestly,  acting,  authorised  investment,  non-investigation  of,  before  loss, 

1106. 
husband  when  liable  for  wife's,  884. 

impounding  interest  of  cestui  que  trust  to  answer,  863,  [1078,  1101],  1110. 
injunction  against,  by  sale  under  depreciatory  conditions,  [718],  719,  1079. 
inquiries  as  to,  [1073—1077, 1096—1101]. 
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BREACH  0]?  'iRVST—conlinued. 
instalments,  made  good  by,  [1097]. 
interest,  charging,  [1074, 1116—1119]. 
inTestment,  authorized,  trustees  retaining,  not  liable  for  depreciation,  [1103], 

1107. 
non-investigation  of  condition  before  loss,  acting  honestly,  1106. 
investment,  improper,  [1077, 1096—1101,  1103],  1104^1107,  1930. 

declared  good  for  less  sum,  [1101]. 

duty  of  trustee  to  show  a  sound  discretion,  1104. 

judgment  against  representatives  of  deceased  trustee,  [1100]. 

loss  of  property  by,  1081,  1084. 

purchase  of  land,  in,  [1073]. 
Judicial  Trustees  Act,  1896.  .[1104],  1110,  1111. 
Larceny  Act,  1901.  .[1125],  1125,  1126. 
liability  of  trustee  for,  extent  of,  1106,  1107. 
Limitations,  Statutes  of,  1093,  [1100, 1101],  1111—1115. 
married  woman,  by,  863,  870,  884,  1094. 
mortgage,  by,  on  bad  security,  1104,  1105,  1107. 

contributory,  1104. 

instead  of  sale,  1079. 
neglect  to  get  in  debts  or  funds,  1080,  1081,  [1097, 1098],  1107,  1108. 

to  renew  policy,  1081. 
neglect  when  amounting  to,  1080,  1081. 
new  company,  accepting  and  retaining  shares  in,  1108. 

trustees,  appointment  of,  in  case  of,  [1077,  1101],  1187. 
non-conversion,  and  non-investment,  by,  [1097, 1098],  1107,  1103. 

of  damnose  leaseholds,  1081. 
notice  of  dealings  with  equitable  interest,  1081,  1082. 
onus  on  trustee  to  show  necessity  for  deviation  from  trust,  1079. 
outstanding  funds,  by  neglecting  to  get  in,  1080,  1081. 
over-payment  of  beneficiary,  by,  1090. 
particulars,  in  case  of,  42. 

parties  to  actions  to  recover  trust  funds,  1095,  1096. 
partner  of  trustee,  by,  liability  for,  1089,  1090. 
payment  in,  of  misappropriated  funds,  1107,  [1116]. 
payment,  order  for,  intended  to  be  registered  as  judgment,  [1078]. 
priority  of  cestui  que  trust  entitled  under,  2030. 
profits,  charging,  or  interest,  [1119],  1124,  1125. 
purchaser  for  value  of  equitable  interest  postponed,  1087. 
Real  Property  Limitation  Act,  1874.  .1112. 
receiver,  when  appointed  in  cases  of,  750,  751. 
refunding  by  legatees,  &c.,  of  trustees,  1593 — 1595. 
remedies  for,  1078,  1087-1096. 

defaulting  trustee  primarily  liable,  1090. 

following  trust  property,  1088 — 1090. 

holders  with  notice,  against,  1088. 

interest  of  trustee  in  the  property,  against,  1090,  1091. 

lien  on  property  of  trustee,  1090,  1106. 

purchaser  without  notice,  against,  1089. 

sale  of  realty  of  trustee,  1091. 

subrogation  to  rights  of  third  parties,  by,  1089. 

where  trustee  long  since  deceased,  1113. 
replacement  of  stock  directed,  [1099],  1106. 
retiring  trustee,  liability  of,  [1077],  1080. 
sale,  in  breach  of  trust,  injunction  against,  [718],  719,  1079. 
of  two  estates  together,  1079. 
under  power,  1079,  1080. 
trustees  for,  purchasing,  1088. 
sequestration,  remedy  by,  when  available,  1077. 
shares,  by  non-conversion  and  purchase  of,  [1098]. 

retaining,  1106. 
specialty  debt,  when  created  by,  1091. 
summons  not  proper  for  obtaining  decision  as  to,  312. 
tenant  for  life  benefiting  by,  to  recoup  trustee,  [1078],  1098,  [1101],  1109, 
1110. 

Vol.  I.  ends  with  p.  846  ;   Vol.  II.  with  p.  1824. 
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BREACH  OF  TB.mT~continued. 

time,  how  far  a  bar  to  action  for,  1111 — 1113. 
trade,  by  using  money  in,  1123 — 1125. 

Trustee  Act,  limitation  of  liability  of  trustee  under,  [1100, 1101],  1114, 1115 
trustees  of  charities,  by,  1262,  1284,  1289,  1290.     See  Chaeity. 
wasting  and  unauthorized  securities,  neglect  of  duty  to  convert,  1108, 
wUful  default,  account  on  footing  of,  1078,  1079,  [1115],  1120—1122.     See 
WiMuii  Default. 

BRIBE, 

account  of  money  received  as,  by  agent,  1333,  1334. 

BRICKBURNING, 

injunction  against,  [595],  599,  600. 

BRIDGE, 

injunction  against  interference  with  fabric  of,  [548]. 
mandatory  injunction  to  compel  construction  of,  520,  576,  589. 

BRIEF, 

costs  of,  prepared,  but  not  used,  289. 
counsel's,  to  be  left  on  bespeaking  order,  184. 
indorsement  on,  directed  to  be  produced,  92. 
constituting  submission  to  arbitration,  389 

BRINGING  FUNDS  INTO  COURT,  205—208.    See  Lodgment  of  Funds. 

BRINGING  IN  ACCOUNTS,  orders  as  to,  [318,  771,  772]. 

BROKER.    And  see  Stock  Exchange. 

commission  of,  how  provided  for,  on  investment  under  Lands  Clauses  Act, 
2355,  [2364,  2369,  2375],  2400. 
payment  of,  for  placing  shares,  not  illegal,  700,  701. 
lien  of,  1986,  1992,  2022. 
premature  sale  by,  liability  of,  2299. 
procuring  registration  of  stock  in  case  of  forgery,  liability  to  indemnify 

company,  2242. 
rights  and  liabilities  of,  under  custom  of  Stock  Exchange,  1992,  2297, — 2300. 

of,  as  surety,  buying  for  undisclosed  principal,  2076. 
trustees  liable  for  default  of,  1086. 

BUILDING, 

account  of  sums  laid  out  on,  [1887,  1985]. 
agreement,  accounts  and  inquiries  as  to,  [1309],  1310. 

deposit  of,  by  way  of  equitable  mortgage,  [2178]. 

inquiries  and  accounts  as  to,  [1309],  1310. 

mortgage  of,  2034. 

quantities,  builder  in  general  bound  by,  1310. 

stipulation  in,  whether  within  BUls  of  Sale  Acts,  1939. 
agreement  as  to,  specific  performance  of,  2141,  [2211]. 
ancient  lights,  protection  of,  [558—^57],  658 — 563.    See  Light. 
architect,  reference  to,  as  to  injury  by  building,  556. 

reference  to,  made  void  by  secret  agreement,  1310,  1333. 
common,  on,  restrained,  [589],  590. 

gift  for,  when  void  under  Mortmain  Acts,  [1293],  1306.    See  Chakity. 
improvements  by,  inquiry  as  to,  [1493]. 
injunction  against,  520,  [548].    See  Injunction. 

to  enforce  right  of  support  to,  [563],  668. 
inquiries  and  accounts  as  to,  [1463,  1493]. 

investment  in,  under  L.  C.  Act,  2377 — 2380.     See  Land  Clauses  Act. 
ieases,  1694,  [1760],   1762,  1763.    See  Settled  Estates  Act. 
Une,  injunction  to  enforce  observance  of,  689. 
mandatory  injunction  in  respect  to,  when  granted,  518. 
payment  for  erection  of,  on  master's  certificate,  [218]. 
rectification  of  schedule  of  quantities  to  contract,  2236. 
scheme,  enforcement  of  covenants  as  part  of,  532,  633,  2142. 

acquiescence,  effect  of,  2142. 
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BUILDING — continued. 

secret  profit  or  advantage  by  agent,  1310,  1333. 

Settled  Land  Acts,  under,  application  of  money  for,  1777 — 1779. 

support,  568. 

BUILDING  SOCIETY,  2050—2065. 
account  against  treasurer  of,  1339. 

of  sums  due  on  mortgage  to,  [2051,  2052]. 

distinguishing  amounts  due  before  and  after  certificate, 

[2054]. 
fines  included  in,  2052. 
Acts  relating  to,  2055,  2056. 

arbitration  clauses  in  rules,  effect  of,  401,  2059,  2060. 
borrowing  members,  2057,  2058. 
infant,  2058. 
powers  of,  2061—2163. 

lenders  of  money  in  excess  of,  position  of,  2061. 
duration  of  society  calculated,  [2051]. 
equitable  mortgage  by,  2060,  2061. 
fines  ordered  to  be  paid  on  redemption,  [2053],  2057. 
foreclosure  of  mortgage  to,  [2054]. 
incorporation  of,  2055,  2056. 
instrument  of  dissolution,  2065. 
liability  of  members,  2056,  2057,  2058. 
marshalling  securities  as  against,  2021. 
mortgages  to  and  by,  1905,  2050—2065. 
new  rules,  effect  of,  [2055],  2056,  2057. 
objects,  2056. 

priority  of  mortgages  by,  2058. 

reconveyance,  indorsement  of  receipt  in  lieu  of,  [2051,  2053,  2054],  2058. 
redemption  of  mortgage  to,  [2051 — 2053],  2057. 
representation  of  classes  of  members  of,  [2054]. 
rules,  2056. 

alteration  of,  2056,  2057. 
validity  of,  conclusiveness  of  certificate,  2057. 
shares  declared  preferential  as  regards  payment  of  interest,  [2055]. 
speculative  securities,  not  restrained  from  investing  in,  701. 
stamps  on  mortgage  to,  2060. 
statutory  receipt,  2058,  2059. 
tacking  in  case  of  mortgage  to,  2044,  2058,  2059. 
transfer  of  mortgage  by,  2058. 
treasurer  of,  account  against,  1339. 
winding-up  and  dissolution  of,  [2054],  2063—2065. 
withdrawing  member,  profits  payable  to,  [2052,  2054],  2064,  2065. 

BULL  AND  BOAK, 

custom  to  maintain,  for  parishioners,  692. 

BUNDLES,  73,  163. 

BURIAL, 

Board,  restraining  from  using  ground,  as  to,  704. 
certificate  of,  163.     See  Evidence. 
fees,  right  to,  [2304]. 

BUSINESS.    See  Paetnekship  ;  Trade. 

breach  of  trust,  employment  of  funds  in,  1123. 
carrying  on  testator's,  1133,  [1494]— 1497],  1497-1499. 
creditors,  remedies  of,  1499. 
execution  by,  1499. 

persons  supplying  goods  for  purpose  of,  not  creditors  "  of  deceased 
debtor,"  within  Bankruptcy  Act,  1883,  s.  125.  .1409. 
expenditure  on  farming  business,  [1495]. 
infants,  for  benefit  of,  [1494],  1498. 
profits,  right  to  account  of,  1499. 
rights  and  liabilities  of  executors,  1497 — 1499. 
where  assets  sufficient  at  death,  but  afterwards  insufficient,  [1497]. 
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BVSmiESS— continued. 

gift  of,  by  father  to  son,  operating  as  ademption,  1667,  1668. 
injunction  against  oolleotion  of  debts  owing  to,  [716]. 

against  misrepresentation  as  to,  [616]. 
judicial  trustee  under  trust  for  carrying  on,  1243. 

married  woman,  carried  on  by,  separately  from  husband,  860,  875,  876,  883 
mortgage  of  goodwill  and  premises  of,  624,  1898,  1951. 
name,  right  to  use,  of,  624,  626,  683,  684. 
partnership,  of,  2090---2135.    See  Pabtnbbship. 
profits  of,  declared  to  be  income,  [1615]. 
receiver  and  manager  of  partnership,  [728,  730,  733],  746,  751. 

of  soUoitor's,  [733],  753. 

o  Itestator's,  [730,  733]. 
sale  of,  agreement  on,  whether  a  bill  of  sale,  1939. 

specific  performance  of,  [2212]. 
specific  bequest  df,  inquiry  what  comprised  in,  [1548]. 
trustee  carrying  on,  remuneration  to,  1130,  1133. 

employing  trust  money  for  own,  c.  q.  t.  electing  to  take  interest,  1123. 

BUTTRESSES, 

injunction  against  encroachment  by,  548. 


CAIRNS'  ACT, 

damages  under,  518,  559. 

CALENDAR, 

copyright  in,  667. 

CALLS.    See  Company  ;  Shakes. 
future,  mortgage  of,  1965. 

proof  for,  1405. 
indemnity  against,  in  administration  actions,  [1464],  1465. 

to  transferor  of  shares,  [2292 — 2294],  2295.    And  see  Stock  Exchanoe. 
receiver  to  get  in,  in  name  of  liquidator,  754. 

CANAL, 

duty  of  company,  to  keep  water  in,  589. 

obstruction  to  navigation  of,  injunction  as  to,  [584]. 

support,  right  to,  under  special  Act,  572. 

water  rights  of,  proprietors  of,  protected  by  injunction,  [584]. 

working  minerals  under,  571,  572. 

CANCELLATION, 

deed  or  other  instrument,  of,  [1634,  1639,  1651]. 

forged  instruments,  of,  [2240],  2241. 

fraud  or  misrepresentation,  on  ground  of,  [2239],  2308  et  seq^    See  Fbaud  • 

MlSBEPRESBNTATION. 

jurisdiction  of  Court  to  direct,  713. 

mistake,  on  ground  of,  [2231 — 2234],  2234  et  seq.    See  Mistake. 

shares,  of,  enforcement  of  agreement  for,  2140. 

CAPITAL  AND  INCOME,   1446,   1621,   1699,   1700.     See  Appoetionment  ; 
CoBPTJS ;  Tenant  Eos  Lipe. 

CAPITAL  MONEY,  1770—1775.    See  Settled  Land  Acts. 

CARPET  BEATING, 

injunction  against,  600. 

CARRIAGE  OF  JUDGMENT  OR  ORDER, 

cross-motions,  in  case  of,  in  general,  given  to  plaintiff,  377. 
duty  of  party  entitled  to,  184,  270. 
plaintiff  in  first  action,  given  to,  [795]. 

CARRYING  ON  PROCEEDINGS,  [113, 114],  117. 
appeal,  order  of  course  for,  when  obtainable,  118. 
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CARRYING  ON  PROCEEDINGS— co»«j»i«e<J. 
bankrupt  defendant,  trustee  of,  against,  [115]. 
common  order  to  carry  on  proceedings  against  new  party,  [114]. 

common  allegations  in,  114,  115. 

how  obtained,  114,  117. 
infant,  against,  born  after  action,  [115]. 
party  in  additional  capacity,  against,  [115]. 
representative  appointed  for  purpose  of,  [119, 120]. 

without,  [119]. 
taxation,  for,  [284]. 
trustee  of  bankrupt  defendant,  against,  [115]. 

CARRYING  OVER  FUNDS  IN  COURT,  [231],  231—233. 

apportioned  amounts  of  stock  carried  over,  232.  , 

average  price  of  securities,  how  ascertained,  231. 

charitable  funds,  to  account  of  ofScial  trustee,  [1271]. 

costs  of  applications  as  to,  232. 

directions  tor,  in  administration  action,  [1390,  1391,  1393]. 

duty,  subject  to,  224,  233. 

fees  of  taxation,  [214],  233. 

government  securities  of  given  value,  [231]. 

on  certain  day,  [216]. 
hotchpot,  bringing  advances  into,  [217]. 

incumbrancers,  232.  ' 

investment  of  funds  carried  over,  [220],  225,  226.    See  Investment  ;  Pat- 

MENT  AND  TeANSFBB  MTO  CoITET. 

without,  232. 
legal  personal  representative,  to  account  of,  [231]. 
liabihty  account,  to,  with  restraining  order,  [1273]. 
money  on  deposit,  233. 
railway  and  other  stocks,  [215],  232. 
securities,  money  on  deposit,  cash,  dividends,  232,  233. 

of  certain  value  at  certain  day,  [216]. 
separate  account,  to,  224,  231  c<  seq. 

effect  of  carrying  over  to,  231,  232. 

title  of,  231. 
share  of  and  account  of,  distinction  between,  232. 
stock,  portions  of,  [215]. 
stocks  or  shares,  232. 

stop  order  on  funds  when  carried  over,  [484].    See  Stop  Oedee. 
sums  part  of  larger  sums,  [231]. 
what  funds  may  be  brought  into  Court,  205. 

CARVINGS, 

fixed  so  as  to  form  part  of  house  belong  to  inheritance,  1561. 

CASE, 

sent  for  the  opinion  of  a  foreign  Court,  [808,  809],  810. 
special,  354 — 358.    See  Special  Case. 
stated  by  referee,  405. 

CASH, 

in  Court,  carrying  over,  [231]. 
charging  order  on,  [468]. 
lodgment  of,  in  Court,  and  investment,  [201]. 
order  vesting  right  to,  [1178]. 
payment  out  of,  [216]. 
receiver,  in  hands  of,  charging,  [471]. 
stop  orders  on,  [484]. 
under  the  control  of  the  Court,  investment  of,  226.    See  Investment. 

CATALOGUE, 

copyright  in,  607. 

CATCHING  BARGAIN,  2277  et  seq- 

Vol.  I.  ends  with  p.  846  ;  Vol.  U.  with  p.  1824. 


General  Index.  2621 

CAUSE, 

costs  in,  costs  of  application  to  be,  [791,  795,  796]. 

defective,  "  abated  "  or  standing  over,  148. 

entry  of,  in  cause  book,  148. 

meaning  of  term,  2. 

petition  in,  371 — 376.    See  Petition. 

several,  order  in  interpleader  in,  497. 

"  short,"  147. 

further  consideration  of,  351.     See  Fuktheb  Considbeation. 

motion  for  judgment  heard  as,  180. 

only  so  heard,  where  evidence  taken  by  affidavit,  148. 

special  case  not  heard  as,  357. 

without  consent,  147. 
transfer  of,  790,  [791],  792—794. 

and  consolidation,  [795—797],  797—800. 

District  Registry,  from  and  to,  174,  175,  794. 

inferior  Courts,  from  and  to,  [801—803],  803—807. 

CAUSE  BOOKS, 

cause  with  witnesses  so  marked  in,  148. 
short  cause,  setting  down  in,  180. 

CEMENT  WORKS, 

injunction  against  nuisance  from,  595,  601. 

CERTIFICATE.    See  Evidence. 

acknowledgment  of  deed  by  married  woman,  of,  [891],  896,  897. 
associate,  of,  as  to  findings  at  trial,  363,  364. 
baptism,  birth,  death,  and  marriage,  of,  153. 

stamp  on,  153. 
District  Registrar,  of,  174. 
engineer,  of,  accepted  as  evidence,  697. 
extra-parochial,  153. 
Inland  Revenue,  of,  as  to  duty,  230. 
in  Scotland,  153. 

Judge,  of,  after  prosecutor  bound  to  enter  into  a  recognizance,  462. 
land  registry  of,  form  of  entering,  143. 
lodgment  of  fund  in  Court,  of,  205. 
non-appearance,  of,  entry  in  order,  [176]. 

patent,  of  validity  of,  having  been  called  in  question,  [650],  652,  653. 
Paymaster,  of,  as  to  funds  in  Court,  203. 
solicitor,  of,  renewal  of,  1071. 

without,  307. 
Taxing  Master,  of,  objections  to,  and  review  of,  [285]  seq.    See  Solioitoe  ; 
Taxation  of  Costs. 

CERTIFICATE  OP  MASTER,  321—323. 

account,  result  of,  how  to  be  stated  in,  321,  1317. 

adoption  of,  by  Judge,  321,  334. 

appeal  from  order  confirming,  828. 

discharging,  321,  334. 

error  in,  set  right  on  further  consideration,  323. 

evidence  entered  in,  notice  to  read,  352. 

filing,  321,  334. 

foreclosure  niH  avoiding  necessity  for  a,  [1829]. 

form  of,  321,  1317. 

documents,  evidence,  or  reasons  not  to  bo  set  out,  321. 
irregularity  in,  323. 

money,  certificate  not  order  for  payment  of,  183,  321,  473. 
opinion  of  Judge  on,  how  taken,  321. 
payment  into  Court  on,  206,  322. 

of  sums  from  time  to  time  according  to,  218. 
preparation  of,  by  solicitor,  321. 
proof  of  debts  after,  [1374],  1375. 
receiver's  accounts,  as  to  result  of,  773. 
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CERTIFICATE  Q¥  MASTER— cojifiwet?. 
result  of  sale,  of,  334. 
review  of,  [321],  321—323. 
settling,  practice  as  to,  321. 
signature  by  Judge  not  necessary,  334, 

of,  by  Master,  321. 
special  circumstances  may  be  stated  in,  1317. 
title,  of,  in  specifio  performance  action,  [3160J,  2162,  2169,  [2176,  2177], 

2187. 
variation  of — 

account,  in  oases  of,  1316. 
order  to  review,  [321]. 

on  summons  or  motion  to  vary  on  further  consideration,  [350],  352. 
where  certificate  varied  without  being  referred  back  to  Chambers, 
[321]. 
proceedings  on  summons  to  vary,  322. 
setting  down  summons  to  vary,  322. 
time  within  which  application  for,  to  be  made,  322,  334. 
hearing  of  application  after  time  expired,  322. 

CERTIFICATE,  SOLICITOR'S,  1072.    See  Solioitob. 

CERTIORARI,  [801,  802],  803,  804,  807. 

absolute  in  first  instance  to  remove  action  to  High  Court,  [802]. 
appeal  from  order  made  on,  806,  818. 
bill  of,  aboUshed,  803. 

practice  as  to,  803. 
file,  proper  officer  to,  [801]. 
Married  Women's  Property  Act,  to  remove  decision  as  to  question  under, 

858. 
to  remove  action  from  County  Court,  [802],  806. 
Mayor's  Court,  [801]. 

CESTUI  QUE  TRUST.    See  Bbeaoh  ow  Tkust  ;  Tkustee. 

CESTUI  QUE  VIE, 

costs  of  production  of,  1714. 

not  produced,  to  be  deemed  to  be  dead,  [1713]. 

order  for  production  of,  at  church  porch,  [1713]. 

before  Commissioners  or  Court,  [1713],  1714. 

evidence  on  application  for,  1714. 

further  order,  when  necessary,  1714. 
Statute  6  Anne,  o.  18,  provisions  of,  1714. 

jurisdiction  under,  since  Judicature  Act,  1714. 

CHAMBERS  (PROCEEDINGS  IN),  Chap.  XVIII.,  308—323. 
accountant,  opinion  of,  taken  in,  315. 

accounts  and  inquiries  in,  how  taken,  314,  318,  319,  321,  1313. 
additional  accounts  and  inquiries  directed  in,  [189],  189,  300,  [811],  1316, 

1420. 
adjourning  to  and  from,  [308],  313,  314,  375. 

costs  of,  314. 

petition,  375. 
admission  in  pleadings,  order  may  be  made  in,  179. 
advertisements  directed  in,  319. 
appeals  from  orders  at,  395,  786,  820—822,  827,  828. 
appHoation,  partly  decided  in,  and  partly  adjourned  into  Court,  [308]. 
applications  to  be  made  at,  309 — 313. 
boundaries  ascertained  in,  1823. 

case  for  opinion  of  foreign  Court  to  be  settled  in,  [808]. 
certificate,  applications  to  vary,  321 — 323.     See  Cebtieicatb  of  Master. 
charging  order,  order  to  show  cause  against,  [470]. 
charity  scheme  settled  in,  1258. 

orders  as  to,  313,  [1270 — 1275],  1276  seq.    And  see  Charity. 
classes,  representation  of,  319. 

orders  for,  [317]. 
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CHAMBERS  (PROCEEDINGS  m)— continued. 
conduct  of  proceedings  in,  318. 
continuing  proceedings,  [114, 115],  117,  118,  [119]. 
conveyancing  counsel,  opinion  of,  may  be  taken,  320. 
copies  to  be  supplied  in,  319. 
Copyhold  Acts,  applications  under,  311. 
costs  of  proceedings  in,  289,  292,  309,  314,  320,  321. 
counsel,  hearing,  in,  292,  309,  320. 

costs  of,  292,  320. 
creditors,  leave  to  attend  at  own  expense,  as  to  giving,  321. 
cross-examination  of  witness  on  affidavit,  [100]. 
deed,  setthng,  319. 
discharging  order  made  in,  314,  320. 
dismissal  of  action  for  want  of  prosecution,  for,  135. 
District  Registries,  in  actions  proceeding  in,  313. 
documents  deposited  at,  [60]. 
evidence  in,  314—316,  319. 
experts,  opinion  of,  taken,  315. 

extension  of  time  for  appealing,  Judge  at,  cannot  grant,  830. 
foreclosure  in,  313. 

foreign  Court,  case  for  opinion  of,  [808,  809],  810. 
further  accounts  and  inquiries  directed,  [189],  189,  319. 

consideration  in,  [181],  181,  182,  311,  313,  [350],  353. 
guardian,  application  for  appointment  of,  311. 
higher  remuneration,  288. 

infant,  applications  concerning,  to  be  made  in,  311. 
injunctions  not  granted  in,  in  Chancery  Division,  313,  513. 

secus  in  K.B.D.,  513. 
inquiry  prosecuted  in,  314. 
interpleader  proceedings  in,  496. 
Judge  in  person,  orders  to  be  made  by,  314,  315. 

power  of,  to  sit  in,  309. 

right  to  be  heard  by,  314. 
jurisdiction  of  Judge  in,  309,  310. 
Lands  Clauses  Act,  applications  under,  310. 
Legacy  Duty  Acts,  applications  under,  310. 
liberty  to  apply  in,  [181],  182.     See  Liberty  to  apply. 
maintenance  of  infants,  applications  respecting,  311. 
Master,  powers  and  duties  of,  314,  315,  1316,  1317. 
mode  of  procedure  in,  309 — 313.     And  see  Summons. 
notice,  by,  after  summons  for  directions,  25. 
official  solicitor,  prosecution  of  proceedings  by,  319. 
opinions  of  conveyancers,  &c.,  taken,  320. 
order  on  summons  in,  [808]. 

to  be  acted  on  by  paymaster,  drawn  up  by  registrar,  202. 
originating  summons,  procedure  by,  311 — 313.    See  Obiqinatinq  Summons. 
Parliamentary  Deposits  Act,  under,  310. 
partition  in,  [1799, 1800, 1811,  1812],  1818. 

on  further  consideration,  with  directions  as  to  deeds,  [1812]. 

subject  to  inquiries,  [1811]. 
payment  of  dividends,  on  funds  in  Court,  310. 
payment  of  funds,  as  to,  310. 

in  hands  of  executors  or  trustees,  311. 
petition  adjourned  to,  orders,  &c.,  [371],  375. 
prohibition,  proceedings  for,  in,  786 — 788. 
prosecution  of  decree  or  order  in,  319 — 321. 
receiver,  order  for  reference  to  chambers  to  appoint,  [725]. 
subsequent  order  in  chambers  appointing,  [726]. 

management,  directions  to,  as  to,  770. 
reference  to,  of  accounts  and  inquiries,  1313. 
sale,  liberty  to  apply  for,  in,  [1831,  1878], 

in,  by  auction  or  tender,  334. 

instead  of  partition  in,  [1783 — 1793],  1802. 

of  timber  on  settled  estate,  order  for,  [1684]. 
sales,  orders  as  to,  324  et  seq.    See  Sale  by  the  Cottet. 
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CHAMBERS  (PROCEEDINGS  my— continued. 
scandalous  matter  expunged,  320. 
scientific  persons,  with  assistance  of,  315. 
sequestrators  to  leave  accounts  in,  [452]. 
setting  aside  order  made  in,  313,  320. 
solicitors,  separate,  representation  by,  directed,  319. 
stay  of  proceedings,  for,  on  ground  of  compromise,  127. 

in,  pending  appeal,  842. 
summons,  application  not  ex  parte  to  be  made  by,  309. 

in,  form  and  contents  of,  309,  310,  316. 
may  comprise  several  matters,  309,  313. 

to  proceed,  318. 
Trustee  Acts,  applications  under,  310,  1214,  1215. 
trustee,  appointment  of  new,  314,  [1162]. 
validity  of  order,  time  for  questioning,  822 
witnesses,  attendance  of,  [100],  319. 

CHAMPERTY, 

agreements  in  nature  of,  266,  267,  1053,  1057. 
gift  to  charity,  not  void  for,  1304. 

CHANCERY  DIVISION, 

account,  jurisdiction  in  actions  for,  1313  et  seq. 

appeal  in,  from  Judge  at  Chambers,  820 — 822. 

classes  of  business  assigned  to,  327,  1666,  1934,  2161,  2206. 

pauper  prosecuting  claim  in,  1020. 

transfers  to  and  from,  790  et  seq.    See  Transjeb  of  Action. 

CHANCERY  PAYMASTER.    <See  Paymastee. 

CHANGE  OF  INTEREST  OF  PARTIES,  Chap.  IX.   114—123.     And  see 
Caebying  on  Proceedings. 
abatement,  simplification  of  practice  under  Judicature  Acts  and  Rules, 

115—119. 
bankruptcy,  in  cases  of,  115 — 118. 
carrying  on  proceedings  against  new  party,  [114]. 

for  taxation  and  payment,  [284]. 
Judicature  Rules  as  to,  115,  116. 

assignment,  &o.,  action  not  defective  by,  116. 
order  to  carry  on  proceedings,  how  obtained,  114,  117,  118. 
service  of,  119. 
varying  or  discharging,  119. 
revivor  and  supplement  under  old  practice,  technical  distinctions  as  to, 

abolished,  119. 
sole  plaintiff  or  defendant,  change  of  interest  of,  117,  118. 
sole  petitioner,  118. 

CHANGE  OP  SOLICITOR,  11,  1034,  1035,  1041,  1042.    See  Solioitoe. 

CHANGE  OF  VENUE,  367. 

CHAPEL, 

nonconformist,  appointment  of  preacher  enforced,  [709]. 

dismissal  of  minister,  710. 

majority,  rights  of  government  of,  709,  710,  711. 

minister  of,  is  tenant  at  will,  710. 
pew  rents,  receipt  of,  injunction  as  to,  [709]. 
trustees,  appointment  of,  where  trusts  departed  from,  711. 

under  Trustee  Appointment  Acts,  1265. 

CHARGE.    See  Lien  ;  Moetqagb. 

annuity  of,  on  current  income  only  or  continuing  charge,  1871. 
apportionment  of,  as  between  tenant  for  life  and  remainderman,  1614. 
costs  made  a,  [1179,  1693],  1696,  1812,  [1818]. 

in  favour  of  soUcitor,  [1042—1045],  1045—1052. 

on  testator's  estate,  [235]. 

Settled  Land  Acts,  under,  1747. 
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declaration  of,  [1399—1924]. 

of  equitable,  [1976]. 

in  favour  of  debenture  holders,  [1953,  1954]. 
debts,of,  on  testator's  realty,  1367,  1475,  U76, 1477,  1482. 

charged  on  separate properties.paidout  of  one  property,  raising,  [1400]. 
estate  on,  special  inquiries  as  to,  [1471 — 1473]. 
foreclosure,  not  carrying  right  to,  1839. 
funds,  on,  notice  of,  to  executor,  1081,  1082. 
general  and  specifio,  marshalling  as  between,  2021. 
goods  consigned  to  meet  biUs  of  exchange,  on,  [2300],  2301,  2302. 
improvement  expenses,  for,  declared,  [1987 — 1989],  1993. 
judgment  when  operating  as,  on  land,  1999  et  seq. 
married  woman,  on  separate  estate  of,  [858,  859]. 

ordered,  notwithstanding  restraint  on  anticipation,  [866,  868]. 
partition  subject  to,  [1811,  1814]. 

CHARGING  ORDER,  [468—471],  471—476. 
application  for,  how  made,  472. 

bankruptcy,  declared  to  be  invalid  as  against  trustee  in,  [469]. 
beneficial  interest  of  debtor,  what  sufficient,  475. 
Chambers,  order  to  show  cause  in,  [470]. 
corporations,  liabilities  of,  permitting  transfer,  472. 
costs  of,  472. 

cUscharging,  [469],  472,  474. 
District  Registry,  in,  175. 

equitable  execution,  by  way  of,  on  cash  in  Court,  [468],  473. 
involuntary  alienation,  is,  474. 
judgment  creditor,  right  of,  to,  472,  473. 

or  order  when  giving  right  to,  473. 
Judicature  Rules  as  to,  472. 
legatee  of  residue  of  stock,  against,  475. 
lunacy,  order  enforcing  payment  of  costs  in,  472. 
notice  of,  when  sufficient  to  prevent  transfer,  474. 
order  absolute,  as  to  funds  in  Court,  [468]. 
discharged  on  showing  cause,  [469]. 
ex  parte,  in  first  instance,  472. 
funds  in  another  cause,  as  to,  [470]. 

hands  of  receiver  with  amount  of  judgment  in  another  action 
[471]. 
intituled,  how,  473. 

nisi,  as  to  cash  and  funds  in  Court,  [468,  469],  472. 
operating  from  date  of  order  nisi,  474. 
partner,  on  interest  of,  [2122]. 
pension  or  government  annuity,  charging,  475. 
priorities  how  affected  by,  474,  475. 

proceedings  under,  not  to  be  taken  until  six  months  from  date,  471. 
receiver,  on  funds  in  hands  of,  [471]. 
.service  of,  476. 
shares  held  by  director  as  qualification,  on,  475. 

in  assurance  society,  charging,  [470]. 
solicitor's  Hen  for  costs  on  property  recovered  or  preserved,  [1042 — 1045], 

1045—1052. 
stock  in  name  of  trustee,  charging,  475. 
stop  order  not  necessary  as  ancillary  to,  473. 
what  property  chargeable  by,  474,  475. 

CHARITABLE  TRUSTS  ACTS.    See  Chaeity. 

Charities  Procedure  Act,  1812  (Sir  Samuel  RomiUy'a  Act)  (52  G.  III.  c.  101) 
1262,  1263. 
adverse  claims.  Act  not  apphoable  in  case  of,  12G2. 
appeal  from  order  under,  1262. 
apportioning  charities  under,  [1247],  1263. 
costs  of  trustees  under,  1262,  1263. 
Inquiry  as  to  charities  and  their  apportionment  under,  [1247]. 
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CHARITABLE  TRUSTS  ACTS— cojiimwed. 
Charities  Procedure  Act,  1812 — continued. 

jurisdiction  of  Court  under,  1262. 

new  trustees,  appointment  of,  under,  1263. 

Parliament,  applications  to,  authorized  under,  1263. 

petition  as  to  administration  of  charity  under,  1262. 

sanction  of  Charity  Commissioners  when  necessary,  1262. 

proceedings  under,  1262,  1263. 

scheme  settled  by  Court,  alteration  of,  1263. 
Charitable  Trusts  Acts,  1853  to  1891 . .  1270—1284. 

appeals  under,  1278,  1282. 

apportionment  of  charities,  1247,  1281. 

certificate  of  incorporation  under  35  &  36  Vict.  c.  24 . .  1283. 

Chambers,  proceedings,  and  orders  in,  313,  [1270 — 1275],  1276  et  seq. 

"  charity,"  within,  what  is,  1280. 

Charity  Commissioners,  1276 — 1284.     See  Charity. 

"  endowment,"  meaning  of,  1280,  1281. 

jurisdiction  under,  1276  et  seq. 
exemptions  from,  1279,  1280. 

leasing,  &c.  powers  under,  1281. 

official  trustee  of  charity  lands,  [1248,  1270],  1279,  1298. 
of  charitable  funds,  [1271—1273],  1279. 

orders  in  Chambers  under,  [1270--1275].    See  Chaeity. 

pending  matter  under,  what  is,  1277. 

scheme  under,  1248.    See  Chabity. 

trustees  and  ofScers,  appointment  and  removal  of,  1263,  1281,  1282. 
majority  of,  powers  of,  1255,  1282. 

CHARITY,  Chap.  XLII.,  1244^1308. 

(1).   ADMrNISTBATION  AND  MANAGEMENT  OE  ChAEITIES. 

account  of  rents  and  profits  of,  [1244, 1246, 1273, 1286],  1289, 1291 ,  1292. 

taking  accounts  against  trustees,  [1273],  1290. 

trustee  not  accounting  to  Charitable  Commissioners,  guilty  of 
contempt,  [1274]. 
attached,  [1274]. 
accumulations  for  benefit,  1251. 
Allotments  Extension  Acts,  1267,  1268. 
almshouses,  attending  proceedings  as  to,  inhabitants  of  place,  1251. 

scheme  for,  directed,  1246. 
ambiguity  and  uncertainty,  in  cases  of,  1252 — 1256,  1303. 
appeal  as  to,  1278,  1282. 
appointment  of  new  trustees  of,  [1246, 1248],  1263 — 1266. 

Chambers,  in,  [1270],  1302. 

chapels,  &c.,  of,  under  Trustee  Appointment  Acts,  1265. 

number  of  trustees  to  be  appointed,  1264. 
apportionment  of  charities,  [1247],  1247,  1263,  1267,  1281. 
of  costs,  [1250]. 

of  increased  rents,  1257,  [1287],  1291, 1292. 
of  mixed  funds,  1291. 
arbitration  as  to,  1281. 
Attorney-General,  appearance  or  attendance  of,  1251,  1258,  1269. 

costs  of,  directed  to  be  taxed,  [1248],  1269. 

notice  of  scheme  to,  [1246],  1258. 

powers  of,  ex  officio,  1276,  1277,  1288. 
boundaries  of  lands  of,  ascertaining,  1287,  1823. 
breach  of  trust,  setting  aside  leases,  &o.,  1284  seq. 

remedy  for,  under  Sir  S.  RomiUy's  Act,  1202. 

removal  of  trustees,  1289,  1290. 
building  leases  of  property  of,  1288. 
cathedral  church,  endowment  for  minor  canons  of,  1281. 
Chambers,  attendances  on  settling  of  scheme  in,  1258,  1259. 

proceedings  and  orders  in,  under  Charitable  Trusts  Acts,  313, 
[1270—1275],  1276  seq. 
Chancery  Division,  jurisdiction  of,  1250,  1251,  1278. 
Charity  Commissioners,  powers  of,  1276- — 1284. 
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(1.)  Administbation  and  Management  or  Chaeities — continued. 
Charity  Commissioners — continued. 

accounts  to  be  rendered  to,  [1273],  1290. 

Agricultural  Holdings  (England)  Act,  1883,  under,  1289. 

Allotments  Extension  Act,  1882,  under,  1267,  1268,  1278. 

appointment  and  removal  of  trustees  and  oflScers,  1264, 1281, 1282. 

apportionment  of  ciiarities,  [1247],  1247,  1263. 

Cliaritable  Trustees  Incorporation  Act,  under,  1283. 

Charitable  Trusts  Acts,  under,  1276  et  seq. 

exempted  charities,  powers  extended  to,  1281,  1282. 
City  of  London  Parochial  Charities  Act,  1883,  under,  1283,  1284. 
college  ordered  to  render  accounts  to,  [1273]. 
costs,  as  to  taxation  of,  1270. 
endowed  schools,  as  to,  1260 — 1262. 
inquisitorial,  as  to  endowments,  &o.,  1281. 
Lands  Clauses  Act,  concurrence  of,  in  conveyance  or  re-investment 

under,  1262,  1277,  2354,  2363. 
Mortmain  and  Charitable  Uses  Acts,  under,  1296 — 1298,  1306. 
Municipal  Corporations  Acts,  under,  1266. 
recovery  of  charity  property,  as  to,  1284. 
Roman  Catholic  Charities,  as  to,  1267. 
Romilly's  Act,  under,  1262,  1263. 
sales,  &c.  of  lands,  as  to,  1267,  1268,  1278,  1279,  1281,  1282. 

without  consent  of  Commissioners,  [1275],  1279. 
sanction  of  Commissioners  to  proceedings,  when  necessarj',  711, 

1262,  1276,  1277,  2354. 
schemes,  to  settle,  1255,  1256,  1258,  1260,  1266,  1279,  1282,  1283. 
Church,  identity  of  a,  1260. 

of  England,  charities  of,  1259,  1264,  1279. 

leave  to  surrender  land  to  His  Majesty  in  the  right  of  the  Duchy 
of  Lancaster  for  the  purpose  of  building,  [1249]. 
churches,  &c.,  endowment  of,  [1244]. 
churchwardens,  service  of  sclieme  on,  [1285]. 
compromises,  power  to  make,  1276,  1278. 
copyholds  of,  leave  to  enfranchise  given,  [1249]. 

vesting  in  official  trustee,  [1270]. 
costs, 

apportionment  of,  [1250]. 
Attorney-General,  of,  [1248],  1269,  [1275]. 
Crown,  payment  of  costs  to  or  by,  [1250],  1268. 
interest  on,  1269. 

party  and  party,  or  solicitor  and  client,  1269. 
relator,  of,  extra  costs  allowed,  243,  [1250],  1268,  1269. 
taxation  of,  directions  for,  1247,  [1248,  1275]. 
trustees,  of,  under  Sir  S.  Romilly's  Act,  1262. 
out  of  funds,  when  allowed,  1269. 
county  courts,  jurisdiction  of,  1278. 
Crown,  costs  of,  [1250],  1268. 

jurisdiction  how  exercised  as  against,  1252. 
visitorial  powers  of,  1254. 
cy-prie,  direction  for  scheme  until  gift  available,  [1293]. 
execution  of  charitable  trusts,  1252 — 1254. 
express  trust,  in  case  of,  1253. 
surplus  fund,  in  case  of,  1254. 
trusts  which  Court  will  execute,  1252  et  seq.,  1302. 
uncertainty,  &o.  does  not  defeat  gift,  1252,  1253,  1303. 
deeds,  delivery  up  of,  [1286]. 
definition  of,  under  Charitable  Trusts  Acta,  1280. 
dissenters,  charities  of,  1246,  1259,  1265,  1267. 
dividend  paid  to  trustees  for,  [209]. 
election  of  improper  objects  of  charity  set  aside,  1289. 
Endowed  Schools  Acts,  under,  1260—1262. 
endowment  of  churches,  scheme  for,  directed,  [1244]. 
meaning  of  term  "  endowment,"  1261,  1280,  1281. 
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CHARITY — continued. 

(1.)  Administkation  and  Management  of  Charities — continued. 
exchanges  of  charity  property,  1279,  1281. 
foreign  objects,  1258. 
friendly  societies,  1253,  1279. 
hospital,  meaning  of  term,  1254,  1288. 
scheme  providing  for,  1246,  1258. 
improvements,  allowances  for,  on  setting  aside  leases,  1288. 
income  tax,  allowances  in  respect  of,  1308. 
incorporation,  certificate  of,  1283. 

increased  rents,  apportionment  of,  1257,  [1287],  1291,  1292. 
distinction  between  devise  on  condition  and  in  trust,  1291. 
when  they  belong  to  charity,  1291,  1292. 
information,  informalities  in,  1251. 
inhabitants  of  place,  no  better  right  to  attend  proceedings  than 

rest  of  public,  1251. 
inquiry  as  to  charity  property,  [1244, 1246,  1247, 1284]. 

as  to  apportionment  of  parochial  charities,  [1247],  1247. 
as  to  letting,  [1244,  1246,  1285]. 

in  whom   lands  vested,  and  as    to   past  and    future 
management,  [1246]. 
investment  of  charity  money,  1251,  1290,  1291. 
Ireland,  charities  in,  1256,  1283. 
Jewish  charities,  1267. 
jurisdiction  of  Chancery  over  charities,  1250,  1251. 

as  to  appointment  and  removal  of  trustees,  &c.,  1281,  1282. 
over  visitors,  trustees,  and  internal  management,  1254,  1255. 
under  Charitable  Trusts  Acts,  1276  et  seq. 
Lancaster,  Duchy  of,  leave  to  surrender  land  to  His  Majesty  in 

right  of,  for  the  purpose  of  building  a  church,  [1249]. 
Lands  Clauses  Act,   dealings   under,    with  funds  representing 
charity  lands,  1262,  1277. 
investment  of  money  paid  into  Court  under,  1774. 
leave  to  bid  at  sale  on  account  of  charity,  2374. 
leases,  &c.,  by, 

adoption  of  new  scheme  as  to,  [1248]. 
allowed  according  to  model  form,  1288. 
in  reversion,  1288,  1289. 
inquiry  as  to,  [1244,  1246]. 

liability  account,  transfer  to,  with  restraining  order,  [1273]. 
powers  of  trustees,  1282. 
renewal  of,  when  allowed,  1289. 
setting  aside  leases,  [1284^1286],  1287—1289. 
legacy  and  succession  duty  on  charity  property,  1256,  1308. 
library,  public,  1267,  1299. 

Limitations,  Statutes  of,  application  of,  to  charity  leases,  1287. 
Lord  Chancellor,  visitorial  jurisdiction  of,  1254. 
minor  canons  of  cathedral  church,  endowment  for,  1281. 
misapplication  of  funds,  account  in  case  of,  1289,  1291,  1292. 
municipal  corporations,  trustees  of,  1255, 1256, 1264, 1267,81 28, 1290. 
museums,  1267. 

official  trustee  of  charitable  lands,  vesting  property  in,  [1248, 
1270],  1279. 
trustees  of  charitable  funds,  transfer  and  payment  of  stock 
and  cash  to,  [216,  1271—1273],  1279. 
Parliament,  charity  regulated  by  Act  of,  1259. 
parochial  charities,  apportionment  of,  [1247],  1247,  1281. 

City  of  London,  in,  1283,  1284. 
payment  of  dividends  to  trustees  of  charity,  [209]. 
payments  and  transfers  in  and  out  of  Court,  [1271 — 1273]. 
Peto's  Act,  1265. 
poor  of  parish,  scheme  for,  1246. 
rates,  liability  to,  1308. 
reUef  of,  charity  for,  1257. 
possession  of  lands,  delivery  of,  ordered,  [1286]. 
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(1.)  Administration  and  Management  of  Chaeitibs — conlinned. 
power,  defective  execution  of,  aided  in  favour  of,  1250 

of  Court  over  visitors  and  trustees,  1254,  1255. 
public  libraries,  1267,  1299. 
recovery  of  property  of,  proceedings  as  to,  1284. 

inquiry  as  to,  [1284, 1285]. 
relator,  costs  of,  243,  [1250],  1268,  1269. 
removal  of  trustees,  1281,  1282,  1289,  1290. 
rent-charge  created  for  charitable  purposes,  recovery  of,  2050. 
repair  of  church,  charity  held  by  churchwardens  for,  not  appor- 
tioned, 1247. 
restraining  order  on  funds  of,  [1273]. 
Roman  Catholic  charities,  1255,  1267. 
RomiJly's,  Sir  Samuel,  Act  (52  Q.  III.  o.   101),   1262,   1263.     See 

Charities  Peocbdueb  Act. 
sale  of  lands  of,  1251,  1267,  1268,  [1275],  1281. 

extension  of  time  for,  1298. 

inquiry  as  to,  1285. 
scheme,  adjourning  petition  to  Chambers,  1258. 

adopting,  scheduled  to  order  or  certificate,  [1248]. 

alteration  of,  1259. 

Charity  Commissioners,  by,  1255,  1256,  1266,  1279,  1282,  1283. 
provisions  inserted  in,  1255,  1258. 

directed  by  order,  [1244],  1245,  1246. 

foreign  objects,  1258. 

indefinite,  where  objects  not  specified  or,  1256,  1257. 

"legally  estabUshed,"  within  C.  T.  A.  Act,  1885.  .1279. 

new  scheme  as  to  letting  lands  adopted,  [1248]. 

payment  without,  when  directed,  1257. 

public  worship,  for  places  of,  1282. 

school,  for,  1245,  1246,  1259,  1260,  1287. 

"  vested  interest,"  affecting,  1262. 
school,  endowed,  1260—1262. 

■  inquiries  as  to  income  and  managenient  of  lands  of,  [1284]. 

religious  instruction,  1261. 

scheme  for,  directed,  1245,  1246,  1259,  1260,  1287. 

transfer  of,  to  school  board,  1261,  1264,  1299. 
Scotland,  application  to  Court  in,  1258. 
securities,  leave  to  deposit,  [1271]. 
setting  aside  improper  elections,  1289. 

leases  and  conveyances,  [1284—1286],  1287 — 
1289. 
stock,  leave  to  transfer,  [1271]. 

orders  for  transfer  to  and  by  official  trustee,  [1271]. 
succession  duty  on  property  of,  1256,  1308. 
superstitious  bequest,  executed  cy-pris,  1253. 
surrender  land,  leave  to,  to  His  Majesty  in  right  of  the  Duchy  of 

Lancaster  for  the  purpose  of  building  a  church,  [1249]. 
trust  deed  for,  rectification  of,  1245. 
Trustee  Acts,  appointment  of  new  trustees  of  charities  under,  1263. 

vesting  charity  property  under,  1265,  1266. 
Trustee  Appointment  Acts,  provisions  of,  1265,  1266. 
Trustee  Act,  charity  trustees  may  pay  money  into  Court  under,  1155. 
trustees,  accounts  against,  and  allowances  to,  [1273,  1274],  1290. 

appointment  of  new,  [1246, 1248],  1263—1266. 

attached,  [1274]. 

contempt,   guilty  of,   for    not    accounting  to  Charity  Com- 
missioners. [1274]. 

costs  of,  1269. 

discretion  of,  not  interfered  with,  1254,  1265,  1257. 

incorporation  of,  1283. 

payment  of  dividends  to,  [1271]. 

power  of  majority  of,  1255,  1282. 

removal  of,  1281,  1282,  1289,  1290. 

References  to  the  Forms  are  printed  thus  [795]. 
VOL.  III.  7   z 


2530  General  Index. 

GBARlTY—coniinued. 

(1.)  Administration  and  Manaqement  op  Chabitibs — coniinued. 
uncertainty  and  ambiguity,  in  cases  of,  1252 — 12S6,  1303. 
universities,  exemption  of,  from  Charitable  Trusts  Acts,  1279. 

powers  of,  to  sell,  &o.,  1267. 
usage,  evidence  of,  in  construing  charitable  trusts,  1255,  1256, 
vesting  charity  property,  1266,  1267,  1271,  1282. 

in  official  trustee,  [1248, 1270]. 
visitorial  jurisdiction  of  Court,  1254. 

voluntary  contributions,  charities  supported  by,  1251,  1280,  1290, 
(2.)  Gifts  to  Chaeities  by  Deed  or  Will,  1292 — 1308. 
abatement  of  legacies,  1308. 
alternate  gift,  1304. 

apportionment  of  debts,  costs,  &o.,  between  pure  and  mixed  per- 
sonalty, 1307,  1308,  [1474]. 
mode  of  apportionment,  1307,  1308. 

of  legacies  between  realty  and  mixed  and  pure  personalty,  1308, 
building,  bequest  for,  when  ijind  given,  [1293],  1306. 
Charitable  Uses  Act,  1735  (9  G.  II.  i;.  36),  1296. 
charitable  institution,  meaning  of,  words,  1303. 
"  charitable  uses,"  meaning  of  expression,  1298, 
charity,  what  is,  within  Mortmain  Acts,  1300  et  seq. 

friendly  society,  1253. 
churches,  gifts  for,  1296,  1307. 
convent,  whether  charity,  1300,  1303. 
corporation,  property  of,  1301. 
costs,  apportionment  of,  [1250],  1307,  1308. 

out  of  estate,  1307,  1308, 
covenants  to  invest,  validity  of,  1299. 
cy-pr^,  execution  of,  1252^1254,  [1293],  1302. 
declaration  that  gift  is  good,  [1244]. 

that  gifts  are  void,  [1293]. 
deed  of  gift  or  conveyance  to,  1299,  1300. 
discretionary  gift  to  trustees  for,  1305. 
failure  of,  not  permitted,  1252,  1253,  [1293]. 
Gifts  for  Churches  Act,  1803  (43  G.  III.  o.  108),  1296,  1307. 
gifts  inter  vivos  to  charities,  validity  of,  1299,  1300. 
grant  to  charity  declared  void,  [1293]. 
illegality  of  purpose,  1305. 

injunction  to  restrain  illegal  application  of  property,  1305, 
inquiry  whether  testator  executed  enrolled  deed,  [1293], 
as  to  existence  of  charities,  [1294]. 
as  to  land  available  for  gift,  [1294]. 
as  to  land  required  for  actual  occupation,  [1292]. 
inrolment  of  deed,  costs  of  action  to  set  aside  deed  void  for  want  of, 
1308. 
order  for,  after  proper  time,  [1293]. 
when  necessary,  1296,  1299,  1300. 
intention  charitable,  but  no  trust  interposed,  1257, 
Ireland,  land  in,  not  within  mortmain  rules,  1306, 
land,  abroad,  applicable,  1306,, 

definition  of,  under  Mortmain  and  Charitable  Uses  Acts,  1297, 

1300,  1306,  1307, 
devised  on  trust  for  sale  held  not  within  Act  of  1891 ,  .[1295], 

to,  directed  to  be  sold,  [1292],  1298, 
in  city  of  London,  devisable  in  mortmain,  1307, 
in  Ontario,  gift  of  mortgages  of,  invalid,  1296. 
investment  of  charitable  bequest  in,  for  occupation  by  charity, 

[1295]. 
of,  extension  of  time  for  sale  of,  [1293, 1295]. 
purchase  of,  gifts  involving,  1305,  1306. 

what  charities  may  take,  by  devise,  1307. 
retention  of,  authorized,  where  required  for  actual  occupation, 
[1292, 1295],  1298. 
lapse,  failing  by,  1253. 

Vol.  I.  ends  with  p.  846 ;   Vol.  11.  with  p.  1824. 
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CHARITY— conitnaed. 

(2.)  Gifts  to  Charities  by  Dbbd  ok  Will — continued. 
legacy  duty  payable  in  respect  of,  1256. 
legacy  to,  applied  cy-pris,  1252—1254,  [1293]. 
Limitations,  Statute  of,  application  of,  1299. 
local  authority,  assurance  of  land  to,  1298. 
marshalling,  1307. 
Mortmain,  Statutes  of,  1296. 
exemptions  from,  1296. 
Mortmain  and  Charitable  Uses  Act,  1888.  .1296,  1297. 

1891.. 1297,  1298,  1300,   1306, 

1307. 
1892.. 1298. 
occupation  by  charity,  order  for  leave  to  invest  charitable  bequest 
in  land  for,  [1295]. 
originating  summons  as  to,  opinion  expressed  but  no  order  made  on, 

[1295]. 
"  parishioners,"  who  are,  1289,  1302. 
perpetuities,  supposed  infringement  of  rule  against,  1296. 
poor,  gifts  for  benefit  of,  1246,  1257,  1301,  1302. 
public  benefit,  validity  of  gifts  for,  1301. 
libraries,  1299,  1301. 

under  particular  statutes,  1299,  1300. 
"purposes  of  the  charity,"  meaning  of,  1298. 
religious  purposes,  gift  for,  1302,  1303. 
remoteness  of  gift,  1288,  1303,  1543. 
school,  for,  1297. 

secret  trusts  for,  enforcement  of,  1296,  1304,  1305. 
selection,  power  of,  vested  in  trustees,  1305. 
succession  and  legacy  duties  on  charitable  bequests,  1256,  1308. 
superstitious  uses,  1253,  1304. 
surplus  fund,  application  of,  1254. 

trust,  where  no,  interposed,  disposition  by  King  by  sign  manual,  1257. 
uncertainty,  1252,  1255,  1256,  1257,  1302,  1305,  1306. 
validity  of  gifts  by  deed,  1296,  1299. 
by  will,  1296,  1299,  1303—1307. 
voluntary  conveyance,  avoidance  of,  1300. 

CHARITY  COMMISSIONERS,  711,  1276—1284.    See  Charitable  Trusts 
Acts  ;  Chabity. 

CHARTER-PARTY, 
stamp  on,  160. 

CHATTELS. 

acquired  after  mortgage,  foreclosure  of,  [1925],  1948,  1949. 

assurance  of,  within  Bills  of  Sale  Acts,  1938  seq. 

comprised  in  settlement,  inquiry  as  to,  [1076]. 

conversion  of,  trustee  may  sue  for,  1087. 

delivery  of,  enforced  by  writ  of  assistance,  [417J. 

derivative  mortgage  of,  1927. 

Factors  Acts,  pledges  under,  1931 — 1934. 

foreclosure  and  redemption  of,  [1923—1926],  1926— J  952. 

inquiry  as  to,  remaining  in  specie,  [1925]. 

receiver  of,  732. 

redemption  of,  [1853, 1925]. 

Reversioner,  interest  of,  in  settled,  as  heirlooms,  1929. 

Settled  Land  Acts,  sale  under,  [1764, 1765],  1768. 

settlemisnt  of,  directed,  [867,  1650],  1650,  1654. 

specific  performance  of  contracts  as  to,  2140. 

undertaking  not  to  part  with,  729 

to  restore,  if  order  reversed,  842, 

CHEMICAL  WORKS, 

injunction  against,  595,  601. 

Beferences  to  the  Forms  are  printed  thus  [795]. 
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CHEQUE, 

donatio  mortis  causa  of  donor's,  1561, 

injunction  against  drawing,  in  name  of  firm,  [679], 

not  an  assignment  of  a  chose  in  action,  491. 

order  to  stay  payment  of,  [485]. 

undertaking  not  to  draw,  in  name  of  firm,  [679]. 

CHILDBEARING, 
presumption,  1591. 

CHILDREN, 

adTanoes  to,  [1661—1663],  1669—1671.    See  Advancement. 
appointment  to,  under  power,  set  aside  as  fraudulent,  [1672],  1074,  1675, 

what  appointments  are  fraudulent,  1674,  1675. 
birth  of,  evidence  of,  163,  1591. 
custody  of,  [988—995],  995—1002. 

defective  execution  of  power  aided  in  favour  of,  [1671],  1676,  1G77. 
election  by,  judgment  for,  [1525].    And  see  Election. 
en  ventre  sa  mire,  1509. 

equity  to  have  agreement  for  settlement  enforced,  extends  to,  1626,  1627. 
family  arrangements  between  parent  and  child,  1633,  1634.     See  Family 

Abkangbment. 
illegitimate,  gift  to,  1511. 

next  of  kin  of,  gift  over  to,  1511. 
inquiries  as  to,  of  testator,  [1505 — 1507]. 

costs  of,  1514,  1515. 

of  legatee,  [1507]. 

of  marriage,  [1657]. 
legacies  and  bequests  to,  1510,  1511. 

ademption  of,  by  advances,  [1533],  1537,  1538,  1667,  1668. 

interest  on,  payable  from  death,  1446. 
legitimation  of,  1620. 

marriage  consideration,  what  children  within,  1626,  1627. 
meaning  of  word,  1510,  1611. 

post-nuptial  settlement  for,  when  voluntary,  1627,  1636. 
probability  of  future,  presumption  as  to,  1591. 
settlement,  mother's  right  to,  for  herself  and  children,  900 — 910.    See 

Harmed  Woman,  equity  to  a  settlement, 
undue  influence  of  parent,  setting  aside  transactions  in  case  of,  [2270], 

2272,  2273. 
voluntary,  by  child  or  parent,  when  set  aside,  1633,  1634. 

CHOSE  IN  ACTION, 

assignment  of,  491,  1928,  1929. 

Bills  of  Sale  Acts,  under,  1938. 

cheque,  not  an  assignment,  491. 

domicile,  regulated  by  law  of,  1522. 

interpleader  as  to,  491,  495. 

Judicature  Act,  1873,  what  is,  within  s.  25  of,  1828,  1829. 

married  woman,  of,  896,  896,  906  et  seq.    See  Married  Woman, 

mortgage  of,  1927—1929. 

notice  of  assignment,  effect  of,  474,  480,  491,  1927,  1928. 

priority  of  incumbrancers,  notice,  1927,   1928,  2030,  2031,  2033,  2034. 

See  Mortgage. 
sequestration  of,  444,  446. 

set-off,  assignee  takes  subject  to  rights  of,  1322,  1323. 
vesting  orders  as  to,  under  Trustee  Acts,  [1173,  1174,  1176,  1201],  1210 — 

1212. 
what  is,  within  s.  25  of  Judicature  Act,  1873 . .  1828,  1829. 

CHURCH, 

alteration  of,  restrained,  540,  547, 

account  against  contractor  for,  1310. 
gifts  for,  1296,  1307, 
identity  of  a,  1260. 
injury  to  support  of,  restrained,  [563]. 

Vol.  I.  ends  with  y,  846  j  Vol.  11.  with  p.  1824. 
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CniTRCn— continued. 

Lancaster,  Duchy  of,  leave  to  surrender  land  to  His  Majesty  in  right  of, 

for  the  purpose  of  building  a,  [1249]. 
property,  inquiry  as  to,  [1285]. 

scheme  for  application  of  funds  for  endowment  of,  [1244]. 
support  to,  right  to,  [563]. 
way,  593. 

CHURCH  BUILDING  ACTS.    And  see  Chabitablb  Trusts  Acts. 
apportionment  of  charities,  and  scheme,  [1247],  1247. 

orders  for,  now  made  by  Charity  Commissioners,  1263,  1281. 
costs  to  be  taxed  and  raised  by  mortgage,  1247. 
inquiry  as  to  apportionment  of  charitable  gifts,  [1247]. 

CHURCH  OP  ENGLAND, 

charities  of,  1259,  1264,  1279. 

CHURCHWARDEN, 

charity  held  by,  for  repair  of  church,  not  apportionable,  1247. 
service  of  charity  proceedings  on,  [1285]. 

CHURCHYARD, 

disturbance  of,  restrained,  537,  [539],  547,  [550]. 
trespass  on,  restrained,  [550]. 

way  into,  restoration  of,  not  compelled  by  injunction  in  Chancery  Division, 
647. 

CIRCUIT, 

judgment  after  trial  on,  [166]. 

CIRCULAR, 

injunction  against  distributing,  containing  unfair  report,  [674]. 

CLAIM, 

appeal  from,  in  administration  action,  827 — 830. 

costs  of  particular,  [236]. 

order  barring,  in  interpleader  proceedings,  [491],  496,  600. 

CLAIMS  UNDER  JUDGMENT,  1373—1389.    See  Cbbditob's  Action. 

CLANDESTINE  MORTGAGE,  1858. 

CLASS, 

appeal  by  dissentient  membei  of,  121,  824. 

classification  order,  [317]. 

gifts  to,  1508  et  seg. 

inquiries  as  to,  [1504—1507],  1508—1510. 

costs  of,  1514,  1516. 
remoteness,  gift  to,  when  void  for,  1542 — 1544. 
representation  of,  by  person  appointed  by  Court,  [120],  121,  122,  1455, 

1610,  1860. 
time  for  ascertaining,  1608,  1509. 

CLASSIFICATION  ORDER,  [120],  121,  122,  [317],  1425. 

CLAY, 

"  mineral,"  is,  669. 

right  to  work,  from  surface,  as  against  railway  company,  [564],  571. 

CLERGYMAN, 

inquiry  whether  estate  liable  for  stipend  of,  [1472]. 
institution  of,  to  rectory,  form  of  entering,  [143]. 
restrained  from  officiating  or  obtaining  induction,  [709]. 

CLERICAL  MISTAKES, 

in  judgments  or  orders,  correction  of,  126,  187,  188,  396. 

References  to  the  Forms  are  printed  thus  [795]. 
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CLERK  OF  RECORDS  AND  WRITS, 

deposit  of  documents  with,  under  old  practice,  79. 
delivery  out  of  documents,  orders  for,  [57],  57. 

CLERK  TO  LOCAL  BOARD, 
lien  of,  1039. 

CLERKS  OF  BARRISTERS, 
fees  to,  290,  291. 

CLOSING  EVIDENCE,  105. 

CLOSING  OF  BANK  BOOKS,  206. 

CLUB, 

indemnity  from  members  of,  trustees  right  to,  1132. 
injunction  against  conversion  of  residential  flats  into,  634. 

interference  with  enjoyment  of,  [711],  712. 

noise  caused  by,  [596]. 
judicial  trustee  not  to  be  appointed  for,  1243. 
mortgage  of,  1905. 
way,  right  of,  to,  578. 

COAL.    See  Injttnotioit  ;  Minbeals. 

gotten,  accounts  of  value  of,  [537],  538,  [563,  567],  573,  574,  1316. 

landing  rents  for,  1311. 
injunction  against  removing  pillars  of,  [563]. 

using  way  for  removing,  [566]. 
inquiries  as  to,  distinguishing  when  gotten,  [537]. 
seam  of,  declaration  as  to  rents  of,  538. 

CO-DEFENDANTS, 

accounts  between,  1312. 

appeal  by,  827. 

costs,  payment  of,  by,  where  only  one  defendant  has  delivered  a  defence, 

[238]. 
declaring  rights  or  deciding  questions  as  between,  164. 

practice  as  to,  altered  by  Judicature  Act,  164. 
guardian  appointed  at  instance  of,  to  defendant  of  unsound  mind,  929. 
injunction  as  between,  516. 
production  of  documents  as  between,  71. 
service  on,  out  of  jurisdiction,  17. 

COHABITATION, 

annuity  payable  notwithstanding  resumption  of,  1565. 

bond  or  covenant  in  consideration  of,  when  void,  [2290],  2291,  2292. 

renewal  of,  avoidance  of  separation  deed  by,  921. 

COLLATERAL  ADVANTAGE, 

declaration  that  mortgagee  entitled  to  hold  property  for,  notwithstanding 
principal  and  interest  paid,  [1833]. 

COLLATERAL  PURPOSE, 

undertaking  not  to  use  letters  for,  [59],  76. 

COLLATERAL  SECURITIES, 

enforcement  of,  by  mortgagee,  1476,  1837,  1922. 
surety  entitled  to  benefit  of,  2075,  2088,  2089. 

COLLECTOR, 

liability  of  surety  for,  [2067],  2082,  2084. 

COLLEGE, 

declared  trustee,  [1287]. 

exempted  from  Charitable  Trusts  Acts,  1279. 

ordered  to  render  accounts  of  charity,  [1273]. 

Vol.  I.  ends  wiih  p.  846  ;  Vol.  II.  ivith  p.  1824. 
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COLLIERY, 

ascertaining  boundaries  of,  1822. 

decree  for  dissolution  of  partnership  in,  2099. 

flooding  of,  injunction  to  prevent,  520. 

foreclosure  of  charge  on  shares  in,  [1974]. 

misrepresentation  as  to,  abatement  for,  in  specific  performance  action,  [2192] 

partnership  in,  dissolution  of,  2099. 

proceeds  of,  account  of,  [2074]. 

receiver  and  manager  of,  appointed,  734,  735,  746,  749,  753. 

valuation  of,  1414,  1632. 

COLONLA.L  STOCK  ACT,  1900..  1144. 

COLONY, 

ascertaining  boundaries  of  land  in,  1823,  1824. 

foreclosure  of  land  in,  1834. 

partition  of  land  in,  [1814]. 

payment  to  non  compos  resident  in,  225. 

question  as  to  colonial  law,  sent  to  Colonial  Court  under  22  &  23  V.  c.  63. . 

809,  810. 
receiver  of  land  in,  appointed,  [778],  779,  780. 
stay  of  proceedings  in,  723. 
will  made  in,  evidence  of,  150. 

COMMENTS  ON  PENDING  PROCEEDINGS, 
contempt  of  Court  by,  [455],  457,  458. 
injunctions  to  restrain,  [677,  678],  678,  679. 

COMMERCIAL  CAUSE, 
transfer  of,  794. 

COMMERCLVL  LIST, 

appeal  from  order  entering  cause  on,  817. 

COMMISSION, 

boimdaries,  to  ascertain,  1823.     See  Botjndakies. 

dower,  to  assign,  [911],  912,  914. 

issue  whether  creditor  entitled  to,  costs  of,  1448. 

married  woman,  to  examine,  [889,  891,  892],  895.     See  Makribd  Woman. 

officer  in  army,  of,  charge  on,  1929. 

partition,  to  effect,  [1814, 1815],  1818,  1819.     See  Paetition. 

production  of  cestui  que  vie,  for,  [1713],  1714. 

referee  may  order,  404. 

sequestration,  of,  442,  443.     See  Sequestration. 

witnesses,  to  examine,  103,  107,  108. 

COMMISSION  (PAYMENT  BY  WAY  OF), 

allowance  of,  to  agent,  [1329],  1332,  1335,  1336. 

company,  paid  by,  for  placing  shares,  not  illegal,  700,  701. 

director,  received  by,  [2266],  2268. 

finding  a  purchaser,  for,  1335. 

improper,  receipt  of,  by  agent,  1333,  [2268],  2269,  2270. 

mortgagee,  to,  for  trouble,  1356,  1897,  1905,  1906. 

solicitor  mortgagee  must  not  charge,  1065,  1905. 
solicitor  receiving,  1057. 

COMMISSION  AGENT, 

account  against,  [1329],  1332,  1335,  1336. 

COMMISSIONERS  FOR  OATHS,  110. 

COMMISSIONERS  FOR  REDUCTION  OF  NATIONAL  DEBT.    And  see 
National  Debt  Act. 
fractional  parts  of  a  pound  not  noticed  by,  1566. 
transfer  of  stock  to  account  of,  [1565]. 

of  stock,  by,  ordered,  [2460—2462}. 
vesting  order  of  right  to  call  for  cash  carried  over  to,  [1178]. 

Beferences  to  the  Forms  are  printed  thus  [795]. 
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COMMISSIONERS  OF  INLAND  REVENUE, 
leave  to  apply  to,  for  return  of  duty,  [1396]. 

COMMISSIONERS  TO  ADMINISTER  OATHS,  110,  HI. 
appointment  and  powers  of,  107,  108. 
in  foreign  countries,  107,  108,  110,  111. 

Isle  of  Man  and  Channel  Isles,  110. 

Scotland  and  Ireland,  110. 
struck  off  roll  of  solicitor.s,  affidavit  sworn  before,  1071. 

COMMITTAL.    See  Attachment  ;  Contempt  of  Court  ;  Debtoes  Act. 
affidavits,  service  of  copy  of,  434,  435. 
appeal  from  order  as  to,  456,  818,  823,  824. 
attachment,  distinguished  from,  457. 
breach  of  injunction,  for,  [429,  430],  521,  522. 

contempt  of  Court,  for,  [454 — 456],  457—462.     See  Contempt  of  Coubt. 
County  Court,  jurisdiction  of,  513. 
immediate,  direction  for,  [456]. 
infant  of,  married  without  leave,  [1008]. 
interference  with  receiver,  for,  [454],  743,  745,  763. 

by  sheriff,  745. 
Irish  Court,  to  enforce  judgment  of,  191. 
judgment  or  order,  for  disobedience  to,  409,  410,  430. 
marriage  of  ward  without  consent,  for,  1007. 
married  woman,  judgment  against,  not  enforceable  by,  856. 
misconduct  towards  ward,  for,  [1008,  1009]. 
motion  for,  to  extort  costs  discouraged,  745. 
non-payment  of  costs,  for,  [428]. 
orders  for,  for  special  contempts  of  Court,  [454 — 456]. 

appeals  from,  818,  823,  824. 
peer  or  privileged  person,  of,  456,  459. 
referee  not  competent  to  order,  405. 
sequestrators  abusing  powers,  of,  448. 
.  sheriff,  of,  for  not  returning  writ,  [437],  437,  438. 
six  weeks,  for,  under  Debtors  Act,  436. 
undertaking,  for  breach  of,  522. 
usher  to  take  person  into  custody  in  absence  of  tipstaff,  [456]. 

COMMITTEE  OF  LUNATIC.    See  Lunatic. 

COMMONABLE  RIGHTS,  [589],  590—693. 

approvement  by  lord,  onus  prohandi,  591,  592. 

churchway,  593. 

Commons  Act,  1876.  .592,  593. 

compulsory  purchase  of  common  land,  2382 — 2385. 

copyholders,  rights  of,  590,  691. 

discovery  in  action  as  to,  86. 

extinguishment  of,  on  enfranchisement  of  customary  freeholds,  592. 

on  inolosure,  592. 
fencing  adjoining  lands,  obligation  as  to,  591. 
interference  with,  restrained,  [589],  590—593. 

parties  to  and  frame  of  action,  590,  591. 
pasturage,  right  of,  591,  592. 
prescriptive  right,  591. 
stone,  custom  to  get,  592. 
waste  lands  of  forest,  establishing  rights  over,  and  restraining  inclosure,  590. 

COMMON  LAW  PROCEDURE  ACTS, 

provisions  of,  as  to  arbitration,  superseded  by  Arbitration  Act,  1 889 . .  388 

COMMONS  ACT,  1876. 

award  under,  1821,  1822. 
County  Court  Jurisdiction,  593. 

COMPANIES  (CONSOLIDATION)  ACT,  1908,  AND  COMPANIES   ACTS. 
See  Company  ;  Redtjotion  of  Capital  ;  Winding-up. 
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COMPANY, 

aooouats  of,  mode  o£  keeping,  700. 
affidavit  on  behalf  of,  71,  72,  495. 
articles  of  association,  general  jurisdiction  to  rectify  does  not  apply  to, 

223o. 
assets,  restrained    from    parting    with,    as    against  debenture    holders, 

borrowing  powers  of,  1966 — 1968. 

business  ultra  vires,  restrained  from  carrying  on,  701. 

capital  of,  definition  of,  2432. 

special  resolution  reorganizing,  confirmed,  [2439]. 
certificate  of  incorporation,  avoidance  of,  2246. 
chartered,  as  to  application  of  ultra  virea  doctrine  to,  694. 
classes  of  shareholdera  in,  rights  of,  enforced,  700. 

compulsory  powers,  undue  exercise  of,  restrained,  [685—6881,  688,  689. 
697—699.  J.        .        . 

consent  by,  126. 
constitution  of,  form  of  altered  by  substituting  memorandum  and  articles 

of  association  for  deed  of  settlement,  [2438]. 
contempt  by,  412,  443.     See  Sbqltestkation. 
contract  on  issue  of  shares  not  to  be  paid  for  in  cash,  2442. 

relief  in  respect  of,  under  Companies  Consolidation  Act, 
1908.. [2412],  2442,2443. 
injunction  against  carrying  into  effect,  without  sanction  of  share- 
holders, [694]. 
contracts  binding  on,  [694],  701,  702. 
copies  of  register  of,  right  to  take,  [685]. 
costs,  security  for,  given  by,  27,  30,  31. 
creditor's  action  by,  1361. 

claims,   fund  paid  into  suspense   account  to  meet,  liberty  to 
apply  for  payment  out,  [2429]. 
debenture-holders,  preserving  rights  of  inter  se,  extension  of  time  for  regis- 
tration of  mortgages  and  charges,  [2444]. 
debentures,  accounts  and  inquiries  in  reference  to,  [1953, 1954, 1960],  1966 — 
1973.    See  Debenture. 
charge,  to  cover  assets  not  charged  by,  [1954]. 
declarations  of  rights  of  holders  of,  [1953—1961],  1971. 
priority  of,  [1955,  1957],  1966—1968. 

receiver  and  manager  in  debenture-holder's  action,  [7351,  746,  753 — 
755,  774. 
debenture  stock  extending  time  for  registration  of,  [2444]. 
deceit,  action  of,  liability  in,  2263. 
deed  of  settlement,  altering  constitution  of  company  by  substituting 

memorandum  and  articles  of  association  for,  [2438]. 
delay  by,  in  suing,  2265. 
directors  of,  contribution  between,  1335. 

exclusion  of,  from  meetings,  restrained,  691,  704. 
liability  to  account,  701,  703,  1093,  1094,  2261—2263. 
meeting  at  unusual  date,  restrained  from  holding,  704. 
misfeasance  by,  701,  1093,  2269,  2270. 
misstatement  in  prospectus,  liability  for,  2261. 
order  against,  personally,  to  refund,  701. 
qualification,  directors  receiving,  from  promoters,  2269. 
removal  of,  704. 

remuneration  of.  Court  will  not  interfere  as  to,  703. 
secret  profits  by,  ordered  to  be  refunded,  703,  2269. 
specific  performance  against,  of  contracts  in  breach  of  trust,  2154. 
discovery  by,  66,  71,  72,  84. 

dissolved  and  reconstituted,  declaration  of  charge,  [1954]. 
dividends,  payment  of,  out  of  capital,  restrained,  [691],  699 — 701. 

or  otherwise  improperly,  700. 
foreign,  added  as  respondents  without  security,  29. 
forfeiture  of  shares,  injunction  to  restrain,  [691],  2264. 
funds  of,  application  of,  when  restrained  as  ultra  vires,  703. 
garnishee  order  on  debts  due  to,  482. 
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C(MPKHY— continued. 

general  meeting  at  unusual  time  restrained,  704. 

illegal  contracts  by,  701. 

injunctions  against,  [685—694],  694,  708. 

breach  of,  by  company,  523. 

enforced  by  sequestration,  [442]. 

interlocutory  injunction  barred  by  delay,  701. 
inspection  of  register  of,  81. 

insurance,  for,  restrained  from  carrying  on  biisiness  ultra  vires,  701. 
interrogatories,  delivery  of,  to,  66. 
Irish  winding-up,  order  in,  made   order   of  English  Court,   [194],   194, 

195. 
judicial  trustee  not  to  be  appointed  for,  1243. 
lien  of  solicitors  of,  1039,  1040. 

on  shares,  right  of  shareholder  and  company  under,  [1986],  1992. 
liquidation  of,  is  bankruptcy  within  C.  A.  1881,  s.  14.  .2307. 
Limitations,  Statute  of,  application  of,  against  shareholder,  1382. 
Lloyd's  bonds,  rights  of  holders  of,  [1957],  1972. 
management,  internal,  not  interfered  with,  695,  703. 
meetings,  controlling,  704,  705. 

improper,  restrained  by  injimction,  704. 

postponing,  705. 
memorandum  of  association,  alteration  of,  [2437 — 2439],  2439 — 2442.     See 

MEMORAiTDUM  01'  ASSOCIATIOK. 

misapplication  of  funds  by,  699 — 705. 

mortgages  by,  1840,  [1953—1961],  1961—1973. 

mortgages  or  charges,  registration  of,  [2443,  2444].     See  Registkation  of 

MOETQAGES   AND   CHARGES. 

name  of,  alteration  of,  where  memorandum  of  association  altered  by  Court, 
2441. 
registration  of,  628,  629. 

use  of,  as  to,  by  director  controlling  majority  of  shares,  696. 
by  directors,  restrained,  705. 
by  single  shareholder  suing,  695. 
user  of,  and  property  in,  when  protected  by  injunction,  626 — 628. 
new  trustee  accepting  and  retaining  shares  in,  1108. 
Parliament,  application  to,  by  company,  when  restrained,  096,  697. 

distinction  between  restraining  appropriation  of  funds  and  directors 
personally,  696,  697. 
pensions  or  gratuities,  grant  by  directors  of,  not  restrained,  703. 
preference  shares,  enforcement  of  rights  of  holders  of,  700,  706. 

power  of  company  to  issue,  706. 
production  of  books  by  officer  of,  71,  72. 

documents  by,  66,  71,  72. 
profits  made  by,  ascertainment  of,  700. 

promotors,  misrepresentation  and  concealment  by,  [2257],  2264 — 2266. 
promotion  of,  debts  incurred  in,  postponed  under  Abandonment  of  Kailways 

Acts,  2423,  2424. 
prosecution  for  libel,  expenditure  of  money  on,  702. 

prospectus,   misrepresentation    in,   relief    in  respect  of,   [2256],   2259 — 
2266. 
"  knowling  issue,"  what  amounted  to,  2266. 
proxies,  injunction  against  paying  for  postage  of,  693. 

mode  of  ascertaining  number  of  votes  by,  705. 
railway,  2345 — 2407.    See  Kailway  Company. 
receiver  appointed  of  property  of,  753,  754.     See  Eeceivbr. 

for  mortgagee,  753,  754. 
reduction  of  capital  of,  2426 — 2437.     See  Reduction  op  Capital. 
register,  restoring  Company  to,  [2447]. 

of  members  of,  rectification  of,  2210,  [2445],  2446. 
originating  summons,  procedure  on,  2446. 
where  company  not  registered  under  Companies  Act,  [2446]. 
of  mortgages  of,  injunction  against  preventing  access  to,  [685]. 
of  shares,  to  restrain  striking  out  name  from,  [691]. 
registration  of,  with  similar  name,  627,  628. 
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COMPANY— comimaed. 

registration  of  mortgages  or  charges,  1961—1966,  1973,  [2443,  2444]. 
extension  of  time  for,  [2443]. 

preserving  rights  of  debenture-holders,  inter  se,  [2444]. 
registration  of  debenture  stock,  [2444]. 
rectification  of  omission  or  misstatement  in  register  of  any  particular, 
[2444]. 
regulations,  meaning  of,  with  reference  to  reduction  of  capital,  2430. 
reorganization  of  company,  [2437 — 2439],  2439—2442. 
reorganizing  capital,  special  resolution  confirmed,  [2439]. 
restoring  company  to  register,  [2447]. 
security  for  costs,  when  required  from,  27,  30,  31. 
set-off  by,  and  against,  1321,  1322,  1323. 

shareholder,  relief  against  ultra  vires  acts,  may  obtain,  695,  696. 
Limitations,  Statute  of,  running  against,  1382. 
voting  powers  of,  695,  704. 
shares,  agreements  as  to,  enforcement  of,  2140,  [2209],  2210. 

judgment  for  specific  performance  after  winding-up  of  company, 

2210. 
rectification  of  register  of,  2210,  [2445],  2446. 
allotment  of,  restrained,  700. 
charging  order  on,  [470]. 
forfeiture  of,  improper,  restrained,  [691],  692. 
fraudulent  transfer  of,  set  aside,  &c.,  2239,  [2240]. 
liability  of  company  in  respect  of,  2242,  2243. 
issue  of,  at  discount,  700,  701. 

to  pay  dividends,  restrained,  [691],  700. 
misrepresentation,  avoidance  of  contract  to  take  shares  induced  by, 
2259—2264. 

signatory  to  memorandum  cannot  obtain  rescission,  2260. 
payment  for,  in  cash,  1322. 
purchase  of  own  shares  by  company,  700. 
Stock  Exchange,  rights  and  liabilities  under  custom  of,  2292 — 2300. 

See  Stock  Exchange. 
surrender  of,  improper,  restrained,  692. 

transfer     to  .  be     registered,    purchase-money    having    been    paid, 
[2209]. 
solicitor  not  officer  of,  for  purposes  of  discovery,  88,  1062. 

lien  on  documents,  1039,  1040. 
special  resolution  reorganizing  capital  confirmed,  [2439]. 
specific  performance  against,  2154. 
stay  of  proceedings  against,  after  winding-up  order,  798. 
statutory  powers,  must  keep  strictly  within,  694,  697 — 699. 
suit  by,  when  company  proper  plaintiff,  695. 
transfer  of  business  and  assets  by,  restrained,  703. 

of  stock  by,  restrained,  [714],  715,  716. 
trespass  by,  restrained,  [548]. 
trust,  notice  of,  not  to  be  entered  on  register,  1992. 
ultra  vires  acts  of,  restrained,  [685,  690—693],  694,  701—706. 

fraudulent,  against  minority,  695,  705. 
uncalled  capital,  declaration  of  charge,  inquiries,  [1959]. 
undertaking  as  to  damages  by,  510. 
underwriters  and  brokers,  payments  to,  700,  701. 
voting  powers,  695,  704,  705. 
water,  as  to  power  of,  to  make  up  deficiencies,  700. 

winding-up  order,  actions  stayed  or  transferred  after,  797,  798.     And  see 
Winding-up. 
petition  for,  by  creditor  whose  debt  disputed,  696. 
withdrawal  of  members,  validity  of  provisions  as  to,  2430. 

COMPENSATION, 

appeal  from  question  on  case  of,  under  L.  C.  C.  Act.,  1845.  .821. 
assessment  of,  by  Court  where  statutory  tribunal  non-existent,  573. 
boundaries,  in  action  to  ascertain,  1822. 
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Copyhold  Aota,  on  enfranchisement  under,  [2448,  2449],  2451—2453.     See 

Copyhold  Acts. 
Defence  Acts,  under,  [2454],  2458,  2459. 
election,  in  oaaea  of,  [1527],  1529,  1530. 

Lands  Clauses  Act,  under,  2347 — 2352.     See  Lands  Clauses  Act. 
minerals  wrongfully  worked,  for,  573,  574. 
purchaser,  to,  allowed  by  Court,  [336],  345. 
Railway  Clauses  Act,  under,  570. 
railway  company,  payable  by,  enforcement   of  rights  as  to,  687,  697, 

[2346].  r.  J  J  6 

specific  performance  action,  in,  for  defective  title  or  parcels,  2157,  [2190 — 

2192],  2193—2196,  [2197]. 
tenant  for  lite,  to,  on  purchase  of  reversion  of  leaseholds,  [1659].     See 

Tenant  toe  Lite. 

COMPOSITION  DEED, 

enforcement  of,  against  surety,  2080,  2081. 
surety  joining  in,  reservation  of  rights  of,  2075. 
vaUdity  of,  2287. 

COMPOUND  INTEREST,  [1074, 1118],  1124,  1871,  1872.    And  see.  Inteebst. 

COMPROMISE, 

absence  of  parties  interested,  in,  127. 

administrator,  enforceable  by,  126,  127. 

approval  of,  application  in  Chambers  for,  311. 

charities,  as  to,  1276,  1278. 

composition  of  debt,  executor  empowered  to  make,  [1501, 1502],  1503. 

debenture-holders,  by,  1969. 

third  party  affected,  validity  of,  1969. 
deeds  of,  construction  of,  126, 127. 
documents  relating  to,  production  of,  77. 
enforcement  of,  127. 
executor,  by,  1149,  [1501,  1502],  1503. 
husband  and  wife,  between,  881,  1634. 
infants,  on  behalf  of,  when  sanctioned,  126,  942,  945,  980. 
inquiry  as  to,  [1501]. 

lien  of  solicitor,  how  affected  by,  126,  1050. 
married  woman,  by,  881,  896. 

order  for  examination  of,  as  to,  892. 
misdemeanour,  compromise  of  prosecution  for,  531. 
mistake,  setting  aside  on  ground  of,  2235,  2236. 
motion,  enforced  on,  377. 
several  oo-plts,  by  one  of,  127. 

solicitor  or  counsel,  authority  of,  to  bind  client  by,  1030,  1032,  1033,  1062. 
solicitor's  lien,  how  affected  by,  126,  1050. 
specific  performance  of,  2141,  [2214],  2215. 
stay  of  proceedings  on  terms  of,  [124]. 
trustee  in  bankruptcy  empowered  to  make,  126. 
trustee,  by,  1149. 

making,  must  show  benefit  of,  1079. 
trustees  obtaining  judicial  opinion  as  to,  1149. 
winding-up  of  company,  in,  127. 
with  third  parties,  production  of,  77,  78. 

COMPTROLLER-GENERAL, 

order  of,  made  order  of  Court,  [2322]. 

patents,  designs  and  trade  marlsg,  of,  functions  of,  2312 — 2315. 

COMPULSORY  POWERS, 

exercise  of,  unduly,  restrained,  [686,  687],  689,  [689],  697—699,  [2346]. 

And  see  Lands  Clauses  Act  ;  Railway  Company. 
strict  adherence  to,  enforced,  694,  697. 

CONCEALMENT.    See  Fraud. 
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CONCURRENT  ACTIONS,  795—801.    See  Consolidation  oi?  Actions. 
infants,  on  behalf  of,  800,  [930,  931],  933,  934. 

CONCURRENT  REMEDY  IN  SCOTLAND  OR  IRELAND,  17. 
CONDITION, 

precedent,  enforcement  of  agreement  subject  to,  2148,  2154,  2155. 
re-entry,  of,  forfeiture  of  lease  under,  2306 — 2309. 
residence,  condition  as  to,  effect  of,  1750,  1751,  1753. 

CONDITIONAL  CONTRACT, 

confirmation  of,  by  Court,  [976,  986, 1759,  1760, 17661,  1769,  [1791]. 
sale,  for,  [326].    See  Said  by  the  Court. 

CONDITIONAL  GIFTS,  1540—1542. 
annuity,  determination  of,  1668,  1569. 
condition  against  alienation,  1541,  1542. 
forfeiture  of  gift  declared,  [1535]. 
ignorance  of  condition  no  excuse,  1540. 
illegal  obligation,  legacy  declared  free  from,  [1532]. 

CONDITIONS  OE  SALE,  2162,  2166,  2163—2168.    See  Vendor  and  Pxjr- 

CHASER. 

injunction  against  sale  under  depreciatory,  [718]. 
sale  by  the  Court,  on,  329,  330. 
misleading  not  permitted,  330. 

CONDUCT, 

election  by,  1531. 
estoppel  by,  139. 
injunction,  right  to,  affected  by,  526. 

CONDUCT  (OE  ACTION  OR  PROCEEDINGS). 

administration  action,  of,  1362,  1419,  1423,  [1460],  1461,  1503. 
application  in  Chambers  as  to,  311. 
consolidated  actions,  of,  800. 
costs  of  party  depriyed  of,  1461. 

when  taken  away,  318. 
creditor's  action,  of,  1352. 
discretion  of  Judge  as  to  giving,  318. 
given  to  creditor,  [1460],  1461. 

to  next  friend  in  other  action,  [931],  933,  934. 

to  plaintiff  in  prior  action,  [317]. 
inquiry,  of,  given  to  plaintiff  in  high  court  action,  [796]. 
receiver,  not  given  to,  748. 
where  actions  consolidated  or  removed,  [795],  800,  [801]. 

CONDUCT  OE  SALE, 

administrator  when  entitled  to,  331. 

discretion  of  Court  as  to  giving,  330,  331. 

duties  and  charges  of  solicitor  in  reference  to,  304,  305,  330,  331,  342. 

mortgagee,  given  to,  [1844], 

mortgagor,  given  to,  [1844],  1847. 

CONFERENCES, 

allowance  of,  on  taxation,  289. 

CONFESSION  OF  DEFENCE,  162,  [167],  180. 

CONFIDENCE, 

breach  of,  restrained  by  injunction,  [672,  673],  673,  674. 

CONFIDENTIAL  AGENT,  [1327],  1331.    See  Agent. 

CONFIDENTIAL  COMMUNICATIONS,  89—95.    See  Discovery: 
publication  of,  restrained  by  injunction,  [672,  673],  673,  674. 
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CONFIRMATION, 

contract,  of,  by  Court,  on  behalf  of  infant,  [941,  942,  976,  986,  1791]. 
infant,  by,  on  attaining  majority,  945,  946. 

CONSENT,  Chap.  X.,  124^127. 

appeal,  order  not  subject  to,  124. 

breach  of  trust,  in,  by  c.  q.  t.  1109. 

committee  of  lunatic,  by,  933. 

company,  by,  126. 

counter-claim,  dismissed  by,  [128]. 

evidence,  consent  to  take,  by  affidavit,  104. 

further  issue  directed  by,  [359]. 

incumbrancers,  of,  to  sale  by  Court,  [332]. 

infant,  on  behalf  of,  104,  942,  943,  [948]. 

judgment  or  order  by,  form  and  effect  of,  [124],  124,  125,  12G. 

consent,  statement  of,  position  of,  in  order,  124. 

estoppel  by,  139. 

is  primd  facie  binding,  124. 

but  secus  where  fraud,  collusion,  &o.,  124. 

when  and  how  set  aside,  124,  125. 
marriage  of  infant,  guardian  appointed  to  consent  to,  [949]. 

of  ward  of  Court,  to,  [1004,  1005],  1012,  1013.     See  Wakd  of 
Court. 
married  woman,  by,  to  breach  of  trust,  1110,  1115. 

to  payment  out  to  husband,  [889 — 893],  893.     See  Mabbikd  Woman. 
motion,  to  treat,  as  motion  for  judgment,  [507]. 
next  friend,  by,  928,  933,  943. 

not  to  be  added  without,  in  writing,  50. 
President  of  Division,  of,  to  transfer  of  cause,  [790],  793. 
recital  of,  in  judgment  or  order,  [124],  124,  125,  126. 
signing  registrar's  book,  [994,  1011]. 

solicitor  or  counsel,  by,  binding  on  client,  125,  1030,  1032,  1033,  1062. 
trial,  to  be  bound  by  result  of,  [640]. 
withdrawal  of,  before  judgment  entered,  125. 

CONSIGNEE, 

account  against,  1331. 

appointment  of,  of  colonial  estate,  ad  interim,  [778]. 
direction  to  manager  to  remit  to,  [777]. 

of  West  Indian  property,  appointment,  hen,  and  rights  of,  [777,  778],  779, 
780. 

CONSIGNMENTS, 

appropriation  of,  to  meet  bills  of  exchange,  [2300],  2301,  2302. 

CONSISTORY  COURT, 

order  for  prohibition  to,  [783]. 

CONSOLIDATION  (OP  ACTIONS),  795—801.    And  see  Transfer  of  Action. 
administration  actions,  of,  799,  80O. 

conduct  of  proceedings,  to  whom  given,  800. 

where  one  action  in  Palatine  Court,  800. 

which  action  allowed  to  proceed,  799,  800. 
branches  of  Courts,  actions  in  different,  799. 
carriage  of  judgment  given  to  plaintiff  in  first  action,  [795]. 
costs  of,  [795,  796]. 
creditors'  actions,  of,  [795]. 

order  to  stay  one  with  leave  to  prove  in  the  other,  [795]. 

practice  as  to  consolidation  of,  799,  800. 
defendants  added  by  amendment,  [47]. 

infants,  concurrent  actions  on  behalf  of,  800,  [930,  931],  933,  934. 
Mayor's  Court,  on  removal  from,  [801],  804. 

motions  for  stay  and  for  judgment,  additional  inquiry  directed  on,  [796]. 
partner,  surviving  becoming  bankrupt,  against  and  former  partner  dying 

insolvent,  2125. 
patent  actions,  of,  [640],  640,  801. 
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CONSOLIDATION   (OF  ACTIONS)— confrnwcf?. 
prevalence  of  practice,  801. 
teat  action,  enlargement  of  time  for  statement  of  claim,  [797],  801. 

CONSOLIDATION     OF    MORTGAGES,     [2012—2014],     2014—2016.    See 

MOBTGAQE. 

CONSOLS, 

closing  bank  books,  206. 

investment  in,  226,  227.     See.  Investment. 

CONSTRUCTIVE  NOTICE,  2035—2037. 
solicitor,  through,  1034,  1082,  2035,  2037. 

CONSTRUCTIVE  PAYMENT.    See  Appropriation. 

CONSTRUCTIVE  TRUST.    ,See  Trust  ;  Trustee. 

CONSUL, 

affidavit  sworn  before,  abroad,  110,  111,  228,  229. 

CONSULTATIONS, 

allowance  for,  on  taxation,  290. 

CONSULTATIVE  JURISDICTION, 

no  appeal  from  order  made  in  exercise  of,  824. 

CONSUMABLE  ARTICLES, 
right  to,  1614. 

CONTEMPT  OF  COURT, 

advertisement  for  evidence,  by,  459. 

apology  of  contemnor,  condonement  of  contempt,  [456]. 

appeal  in  cases  of,  456,  458,  522,  818,  823,  824. 

assaulting  Judge,  by,  457. 

attachment  or  committal  for,  orders  and  practice  as  to,  425 — 437.     And  see 

Attachment. 
attendance  compelled  by  process  of,  315. 

bankruptcy  of  contemnor,  process  how  affected  by,  419 — 423,  435. 
breach  of  injunction,  by,  456,  [429,  430,  441,  442],  521—523. 
comments  on  pending  proceedings,  by,  [455],  457,  458,  [677,  678],  678,  670 
company  or  corporation,  by,  412,  413,  442,  443.     See  Sequestration. 
costs,  as  between  solicitor  and  client,  contemnor  when  ordered  to  pav,  456 

459. 
counsel,  by,  conniving  at  fraud  on  the  Court,  459. 
discharge  of,  [462-465],  465—467. 
disobedience  to  Judge,  by,  459. 
fine,  contemnor  ordered  to  pay,  457,  458. 
form  of  orders  for,  456,  457. 
infant,  refusal  to  deliver  custody  of,  457. 
Irish  Court,  of,  process  of  attachment  and  committal,  191. 
letters,  contemptuous,  to  Judge,  or  threatening,  456,  458,  459. 
libel,  action  for,  effect  of,  458. 
marriage  of  ward  without  consent,  by,  457,  465,  1012,  1013. 

committal  for,  [1008,  1009],  1010,  1011. 

discharge  of  contemnors,  465,  [1011],  1013. 

ignorance  no  excuse,  10l3. 

inquiry  as  to  abettors,  [1009]. 
newspaper  articles,  by  pubhcation  of,  [455],  457,  458,  [678],  679. 
non-payment  of  taxed  costs,  [429]. 
notice  of  motion  for  attachment,  430,  433,  434. 
official  referee  cannot  commit  for,  405. 
perjury,  committals  for  trial  for,  [460 — 462],  462. 
privilege  from  arrest  for,  459,  460. 
proceedings,  person  in  contempt,  incapacitated  from  taking,  136. 

but  may  move  to  discharge  adverse  order,  459. 
production  of  documents,  enforced  by  attachment,  98. 
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CONTEMPT  OI'  COVKr— continued. 
public  meetings,  by  addresses  to,  458. 
receiver,  interference  with,  [454],  743,  745,  763. 

attornment  to,  enforced,  [762],  763. 
scienter,  necessity  of  proving,  458. 

sequestration,  process  by,  440 — 454.     See  Sequbstbation. 
sequestrators,  by  obstructing,  448. 

sherifi,  by,  failing  to  make  return  to  writ,  409,  [487],  437. 
slander  of  title  of  receiver,  by,  459. 
special  contempts,  orders  and  practice  as  to,  454r — 462. 
threatening  letters,  by,  456,  458,  459. 
tipstaff,  in  absence  of,  usher  appointed,  [456]. 
trustee  of  charity  not  accounting  to  Charity  Commissioners,  [1274]. 
violence  and  abusive  language  to  person  serving  process,  committal  of 

defendant  and  abettor  for,  [454],  457,  459. 
warrant  for  committal,  form  of,  457. 

CONTINGENT  ANNUITY, 
order  providing  for,  1562. 

CONTINGENT  LIABILITY, 

inquiry  as  to  setting  apart  sum  to  meet,  [1463],  1464,  1594,  [1599]. 
sum  set  apart  to  meet  contingent  legacy,  [1611],  1620. 

in  administration  action  to  meet,  [1462,  1463,  1611]. 

CONTINGENT  PAYMENT, 

on  execution  of  document,  224. 

CONTINGENT  REMAINDER,  1540. 

CONTINGENT  RIGHT, 

maintenance  of  infant  having,  970,  971,  [976]. 

releasing  or  disposing  of,  under  Trustee  Acts,  [1191 — 1193],  1205,  1200, 
1208,  1209,  [1226, 1228].    See  Trttstbe  Acts. 

CONTINUING, 
account,  [1396]. 
injunction,  508,  509,  517. 
partnership,  2095—2097,  2110,  2111. 

proceedings,  [114, 115],  117 — 119,  [284].    See  CAEsyiKQ  on  Pboceedinqs. 
receiver,  353,  730. 
stop  order  on  fund  carried  over,  [484]. 

CONTRACT, 

account  in  action  by  contractor  for  works,  [1309, 1310]. 

antenuptial,  of  married  woman,  [847,  848],  854. 

benefit  of,  to  sell  reversion  in  legal  lease,  right  to,  is  chose  in  action,  1829. 

company,  binding  on,  [694],  701,  702. 

conditional,  to  be  carried  into  effect,  [326,  976,  1759,  1760,  1766],  1769, 

[1791]. 
conversion  and  reconversion  by,  1488 — 1492. 
corporation,  binding  on,  126,  705,  706. 
failure  of  consideration,  return  of  money  subscribed  for  purpose  which 

faUs,  2237. 
husband  and  wife,  between,  880,  881. 
illegal,  not  enforced,  531. 

infant's,  adoption  and  ratification  of,  [942,  976,  986, 1791].    iSee  Infant. 
injunction  against  breach  of,  [523— -525],  526 — 635. 
assigning  without  licence,  by,  [525]. 
delay  and  acquiescence,  effect  of,  527. 
farming  contracts,  removal  of  hay  or  straw,  [525],  526. 
negative  term,  implication  of,  as  to  acts  inconsistent  with  contract,  628. 
principles  on  which  granted,  626. 

amount  of  damages  less  regarded  than  in  other  cases,  526. 
as  also  balance  of  convenience,  526. 
publican  and  brewer,  between,  [525]. 
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CONTRACT— coreJiKMeiZ. 

injunction  against  breach  of — continued. 

railway,  by  working,  in  breach  of  agreement,  [689].    And  see  Railway 

Company. 
restrictive  covenants,  enforcing,  531 — 535. 
separation  deed,  enforcing  covenants  in,  631. 
solicitor,  against  practising,  contrary  to  contract,  [523]. 
specific  performance,  where  contract  incapable  of,  527,  2141,  2142. 

where  stipulations  separable,  527,  529,  530. 
statutory  provisions  enforced  by,  526. 
trade,  by  carrying  on,  contrary  to  contract,  [524]. 

within  certain  limits,  [523',  524],  528—531. 
injunction  against  entering  into,  as  partner,  [679]. 
inquiries  as  to  amounts  due  under,  [1309 — 1311]. 

testator's  or  intestate's,  in  administration   actions,  [1463, 

1486—1488]. 
testator's  executors,  by,  since  his  decease,  [1487]. 
married  woman,  by,  849,  852,  875.     See  Mabkibd  Woman. 

binding  on  her  separate  estate,  861,  875. 
penalty  or  liquidated  damages,  531. 
purchaser's  contract  adopted,  [1790].     And  see  Sale  by  the  Court. 

rescinded,  347. 
receiver,  by,  774. 

restraint  of  trade,  in,  how  construed,  529. 
sale,  for,  adopted  in  partition  action,  [1790,  1791]. 

requisites  of,  2143 — 2147.     See  Vendor  and  Puechasee. 
Settled  Land  Act,  under,  confirmed,  [1764,  1766],  1769. 
shares,  on  issue  of,  as  paid  up,  relief  under  Companies  (Consolidation)  Act, 

1908,  as  to,  [2442],  2442,  2443. 
soUoitor  and  cheut,  between,  subject  to  scrutiny,  1055. 
stamp  on,  156 — 161. 

Stock  Exchange,  according  to  custom  of,  2297 — 2300.  See  Stock  Exchange. 
sub-contract,  person  entitled  under,  when  necessary  party,  2153,  2185. 
testator,  by,  inquiries  as  to,  [1463,  1486 — 1488]. 
unfair,  relief  from,  2270—2279.     See  Unconscionable  Baegain  ;   Undue 

Influence. 
Vendor  and  Purchaser  Act,  decisions  as  to,  under,  2200 — 2202. 
year,  not  to  be  performed  within,  2145. 

CONTRACTOR, 

account  in  action  by,  [1309,  1310]. 

plant,  &c.,  of  injunctions  in  reference  to,  690. 

CONTRIBUTION, 

cestuis  que  trust,  between,  [1103]. 
costs  of  action,  to,  1380,  2079. 
co-trustees,  between,  1090,  [1102],  1109,  2078. 
creditors'  action,  in,  [1544—1547]. 
deceased  trustee,  by  executors  of,  1085,  1107,  2078. 
directors,  between,  1335. 

marshalling  assets,  [1596—1604],  1604—1608.     See  Marshalling. 
payment  of,  into  Court,  by  legatees  and  devisees,  [1547]. 
right  to,  against  third  party,  21. 

siJecific  devisees  and  legatees,  inquiry  as  to  contribution  by,  [1544]. 
directed  to  contribute  rateably,  [1546]. 
legatees,  by,  rateably,  [1544 — 1547]. 

and  residuary  devisees,  by,  equally,  [1602]. 
sureties,  as  between,  775,  776,  [2067—2072].     See  Surety. 
for  receiver,  as  between,  775,  776,  20';8 — 2081. 

CONTRIBUTORY, 

appeal  from  decision  determining  liability  of,  823. 
married  woman,  liability  of,  854,  857. 
representative  of  deceased,  action  against,  1361. 
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CONVENIENCE, 

balance  of,  and  inconvenience,  considered  by  Court  in  granting  injunction, 

614,  515,  526,  637. 
service,  17. 

CONVENT, 

whether  charity,  1300,  1303. 

CONVERSION, 

annuity,  of,  forming  part  of  residue,  1616,  1617. 

bonds,  of,  into  stock,  [215]. 

chattels,  of,  trustee  may  sue  wrongdoer  for,  1087. 

contract,  by,  1488—1490. 

express  trust  for,  with  power  to  postpone,  1619. 

no,  but  power  to  retain,  1619. 
failure  of  purpose,  reconversion,  1490 — 1492. 
foreign  securities,  of,  [1500]. 
immediate  trust  for  sale,  where  there  is,  1618. 
infant's  estate,  of,  979—981,  1490,  1491,  1803. 
inquiries  as  to,  [1500,  1501]. 

land,  of,  into  money,  by  will  or  contract,  1488 — 1492. 
lunatic's  estate,  of,  983,  1490,  1492. 
married  woman,  of  property  of,  897. 

money,  of,  into  land,  payment  in,  under  L.  C.  Act,  reconversion,  2384. 
mortgage  not  operating  as,  1490. 
notice  to  treat,  by,  1490. 

order  of  Court  for  sale,  when  effected  by,  1490,  1803. 
partition,  by  judgment  for  sale  in  lieu  of,  1803. 
power  to  postpone,  effect  of,  1617 — 1619. 
railway  stocks,  of,  [216]. 
renewable  leaseholds,  of,  1108, 
shares,  &c.,  of,  duty  of  executors  and  trustees  as  to,  1081.     See.  Breach  of 

Tettst. 
trust  property,  of,  1080,  1081,  1107,  1108.     See.  Tettstee. 
wasting  and  unauthorized  securities,  of,  1108,  1616 — 1623. 

CONVEYANCE  OF  LAND,  2374. 

appeal  from  order  settling  form  of,  344,  831. 

appointment  of  person  to  execute,  [1196],  1213,  1214,  [1221—1232],  1232— 

1234,  [2217].    See  Tettstee  Act. 
approved,  on  purchase  by  Court,  [2449]. 
attachment  to  enforce,  424. 
construction  of,  2311. 

costs  of,  under  Lands  Clauses  Act,  [2405],  2406. 

covenant  for  further  assurance  in,  importing  relief  from  incumbrances,  2022. 
direction  for,  in  action  for  jointure,  [917],  918. 

in  action  for  specific  performance,  [2171 — 2177,  2179],  2185. 

in  default  of  payment  by  equitable  mortgagee,  [1974],  1982. 

where  marriage  articles  carried  out,  [1647]. 

where  settlement  rectified,  [1640]. 
enforcement  of  execution  of,  [417],  424,  427. 

established  or  set  aside,  [2232,  2239,  2244],  2245,  2246.     See  Eeaxtd. 
form  of,  and  covenants  in,  2186. 
general  words,  effect  of,  2186,  2311. 
infant,  by,  directed,  940. 
inrolment  of,  [1293],  1297—1300. 
liberty  to  apply  for,  [1163]. 
mutual,  in  partition  action,  [1812],  1820. 
parcels  in,  description  of,  2311. 
recital  in,  effect  of,  2310,  2311. 
right  of  way  passing  by,  579. 
sale  by  Court,  on,  344. 
Settled  Estates  Act,  under,  344. 
settlement  of,  by  Judge,  343,  344. 
stamp  on,  159. 
trust  estate,  of,  [1162]. 
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CONVEYANCE  OE  -Lkm)-<ontinued. 
unnecessary,  declared  to  be,  [1642]. 
vesting  order  taking  efieot  as,  1207. 
voluntary,  within  Voluntary  Conveyances  Act,  1893.  .2290. 

CONVEYANCING  ACTS, 

forfeiture  of  lease,  2306 — 2309. 
inoumbranoe,  sale  of  land  discharged  from,  332. 
infant,  provisions  as  to,  969,  970,  971,  982,  983. 
insurance  of  mortgaged  property,  1904. 
irregularity  in  orders  of  Court,  1741. 
lights,  effect  of,  as  to,  562. 
maintenance  of  infant,  969 — 971. 
mortgagee,  power  of  sale  of,  1900,  1901,  1951. 

production  of  deeds  by,  78,  79,  1874. 
mortgagor,  leases  by,  1896. 
notice  to  solicitor,  1034. 

purchase-money,  receipt  for,  1032,  1033,  2184. 
receiver  appointed  under,  powers  and  duties  of,  749,  709,  774. 
reconveyance,  1863,  1864. 
release  of  power,  1676. 

rent-charge,  powers  conferred  on  holder  of,  2049. 
sale  by  Court  under  provisions  of  sect.  25,  [327],  328. 

not  invalidated  as  against  purchaser,  349. 
sohoitor,  authority  of,  to  receive  consideration-money,  1032,  2184. 

relying  on  provisions  of,  not  liable,  1063. 
trust  and  mortgage  estates,  devolution  of,  1182,  1859,  1860. 

CONVEYANCING  BUSINESS, 

costs  of,  [258],  267,  290,  301—306. 

CONVEYANCING  COUNSEL,  : 
fees  of,  290. 

opinion  of,  taken  in  Chambers,  320. 
reference  to,  how  effected,  329,  330. 

CONVICT, 

administrator  of  property  of,  1585,  1586,  1840. 
estate  tail  of,  barring,  1586. 

CONVICTION  EOE,  FELONY,  [1715],  1717,  [1831],  1840.    See  Felohy. 
certified  copy  of,  evidence,  152. 

CO-PARTNERS,  2123  et  seq.    See  Paetnbbship. 

CO-PLAINTIFF, 

appeal  by,  32,  824. 

striking  out  and  adding  as  defendant  co-plaintifE,  who  had  withdrawn  his 
retainer,  [40]. 

COPROLITES, 

minerals,  are,  569. 

COPY.    See  Admission  ;  Costs  ;  Inspection  ;  Letter  ;  Office  Copy. 
allowances  for,  290. 
appeal,  to  be  supplied  on,  833. 
bankers'  books,  of  entry  in,  when  admissible,  113. 
Chambers,  in,  319. 
"  close,"  of  disallowance  of,  289. 
discovery,  [56,  60],  80,  81. 
documents,  of,  for  use  of  Judges,  148,  380,  833. 
evidence,  when  admissible  in,  154. 
petition,  of,  filed,  372. 
privilege,  92. 

register  of  mortgages  by  company,  of,  [685].  , 

schedule,  of,  202. 
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■  COPYHOLD, 

admission  to,  right  of,  declared,  [2301]. 

admittance  of  tenant  for  life  to,  [1706],  1706,  1711,  1712. 

boundaries  of,  ascertained,  1823. 

charity,  of,  leave  to  enfranchise,  [1249]. 

vesting,  in  official  trustee,  [1270]. 
common  laud  oompulsorUy  taken,  rights  of  copyholders,  2382,  2384. 

rights,  parties  to  action  for  infringement  of,  590. 
coproHtes  under,  right  to  dig,  569. 
custom  for  lord  to  make  grants  of  waste,  592. 
customary  freeholds,  enfranchisement  of,  592. 

heir,  inquiry  as  to,  [1075,  1349]. 
descent  of,  passing  under  executory  devise,  1589. 
discovery  in  action  as  to,  87. 
distinguishing,  from  freeholds,  1822. 

enfranchisement  of,  [1249],  2187,  2448—2453.    See  Copyhold  Acts. 
ecclesiastical,  2453. 
lunatic,  belonging  to,  983. 
out  of  purchase-money  of  other  copyholds  under  Land  Clauses  Act, 

[2375]. 
rectorial  manor,  belonging  to,  [1709]. 
Settled  Land  Act,  under  powers  of,  1771. 
trust  premises,  of,  leave  to  apply  for,  [1647]. 
equitable    estate    or     interest    in,    devolution    of,    1183,     1209,    1353, 

1860. 
fines  and  fees  on  admission  to,  [1706],  2183. 

inquiry  as  to,  [1706,  2358]. 
foreclosure  and  redemption  of,  [1830],  1864,  [1889],  1974,  1982. 
freebench,  inquiry  as  to  right  of,  [911]. 

barring,  915. 
infant,  of,  expenditure  on,  981. 
Lands  Clauses  Act,  assessment  of  compensation  under,  2348. 

admission,  &c.,  to,  costs  of,  2406. 
lives,  for,  to  be  kept  estated,  [1704]. 

mines,  working  of,  by  copyholders  restrained,  538,  543,  566,  570. 
by  lord,  restrained,  569,  570. 
custom  to  work,  543,  546. 
mortgage  of,  1864,  [1889]. 
devolution  of,  1860. 

incidence  of,  under  17  &  18  V.  c.  113. .  1477. 
mortgagee,  purchasing  under  judgment,  to  hold  free  of  equity  of  redemp- 
tion, [337]. 
mortgagor  of,  refusal  by,  to  surrender,  1864. 
partition  of,  jurisdiction  to  grant,  1801. 
prescription  by  copyholder,  590. 

purchase  of  fee  simple  of,  under  Settled  Land  Acts,  1771. 
receiver  of,  to  hold  courts,  [767]. 
redemption  and  foreclosure  of,  [1830],  1864,  [1889]. 

sale  of,  under  Settled  Estates  Act,  by  trustees  appointed  under  Settled 
Land  Acts,  [1738]. 
under  Settled  Land  Acts,  1755. 
seizure  of,  by  lord,  set  aside,  and  copyholder  reinstated,  [2305]. 

jurisdiction  of  equity  to  relieve  against,  2305. 
settled,  inquiry  as  to,  [1075]. 
surrender  of,  decreed  in  foreclosure  action,  [1830],  1864. 

inquiry  as  to,  [1076]. 
tenant    for    life,    liability    of,    for    not     keeping    copyholds     renewed, 

[1704]. 
title-deeds,  production  of,  on  enfranchisement,  2187. 

Trustee  Act,  appointment  of  person  to  surrender,  under,  1210, 1213,  [1226], 
1227. 
vesting  orders,  as  to,  under,  1174,  [1196,  1197]. 
consent  of  lord,  whether  necessary,  1210. 
costs  of  order,  1210. 
"  lands  "  within  Trustee  Act,  copyholds  are,  1210. 
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COPYHOLD  ACT,  Chap.  LVIII.,  2448—2453. 

application  by  summons  in  Chambers  under,  311,  2463. 
compensation  on  enfranchisement,  apportionment  of  costs,  [2449]. 
together  with  railway  compensation  money,  [2449]. 
investment  of,  in  discharge  of  incumbrance,  [2450],  2452. 

in  stock,  interest  to  tenant  for  life,  [2451]. 
payment  out  of,  [2448]. 

when  required  to  be  paid  into  Court,  2451,  2452. 
ecclesiastical  and  capitular  copyholds,  enfranchisement  of,  2453. 
inquiry  whether  enfranchisement  beneficial,  [2448]. 
payment  of  money  into  Court  under,  205,  2451,  2452. 
tenant  for  life,  lord  of  manor,  right  of,  to  fines,  2453. 

COPYRIGHT. 

abridgment,  fair,  not  piracy,  667. 

account  of  copies  sold  and  unsold,  [655],  663. 

advertisements,  in,  667,  672. 

alien  entitled  to,  665. 

American  work,  in  English  edition  of,  [659]. 

annotated  edition,  infringement  of,  restrained,  [658]. 

assignment  of,  as  to  what  constitutes,  665. 

must  be  in  writing,  665. 
blocks  for  advertising,  in,  [656],  667. 
calendars,  in,  667. 
catalogue,  in,  667. 
"  chart  or  plan,"  in,  667,  669. 
ohUd's  puzzle,  in,  667. 

common  sources  of  information,  right  to  use,  661. 
co-ownership  in,  664,  665. 

delivery  up  and  destruction  of  infringing  copies,  [655,  657],  658,  [660],  663. 
designs,  of,  [660],  665,  667. 
dictionary,  in,  [655],  661,  667,  668. 
directories,  in,  [654,  655],  668. 
discovery  in  action  as  to,  69,  97,  662. 
dramatic,  661,  665,  666,  667,  670. 
dramatised  novel,  in,  658,  [660],  668. 
drawing,  alteration  in,  664,  668. 
drawings,  in,  664,  668. 
electro  blocks,  in,  668. 
employer  held  entitled  to,  665. 
encyolopsedia,  in,  668. 
engravings,  in,  668,  669. 

Fine  Aits  Copyright  Act,  1862,  under,  664,  668. 

foreign  countries,  in  books.  Sec,  produced  or  printed  in,  [659],  665,  666. 
paintings,  in,  666. 
piracies,  662. 
former  works,  what  user  of,  lawful,  661. 
immoral  publications  and  engravings,  669. 
information  confidentially  communicated,  in,  674. 
injunction  to  restrain  infringement  of,  [654--661],  661,  662. 

account  in  action  for,  663. 

of  sold  and  unsold  copies  and  delivery  up  of  latter,  [655]. 

assignee  or  assignor,  against,  662. 

co-owner,  right  of,  to  sue,  665. 

costs  of  dismissal  of,  244. 

discovery  in  action  for,  69,  662. 

duty  of  Court  to  compare  works,  662. 

interlocutory  injunction,  [655 — 657,  659,  660]. 

licensee  not  entitled  to  sue  for,  680. 

suspend,  court  will  not,  663. 

perpetual,  [654]. 

publication,  no  injunction  before,  662. 

right  to,  661,  662,  664. 

specifying  pirated  parts,  [655]. 

trial  of,  by  jury  not  ordered,  360. 
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injunction  to  restrain  infringement  of — continued. 

undertakings  in  action  for,  [656,  657]. 

when  granted,  661,  662. 
inquiry  in  reference  to  infringement  of,  [659]. 
international  copyright,  665 — 667. 
International  Copyright  Act,  1886.  .665 — 667. 

"  subsisting  and  valuable,"  rights  under,  666. 
law  reports,  in,  669. 
lectures,  in,  669. 
letters,  in,  669. 

licence,  grant  of,  by  owner  of  copyright,  665. 
literary  composition,  in,  669. 
magazines,  in,  663,  669. 
map,  in,  669. 

matters  of  common  knowledge,  661. 
musical  compositions,  in,  666,  669,  670. 
newspapers,  in,  619,  664,  670. 
novel,  in,  irifringed  by  play,  [660]. 
paintings,  in,  664. 

penalties  against  infringer,  recovery  of,  664. 
periodical,  in,  669. 
photographs,  in,  [660],  664,  671. 
picture,  in,  664,  671. 
portion  of  work,  in,  665. 
printers,  liability  of,  663. 
profits,  account  of,  [655],  663. 
public  speech,  in  report  of,  671. 

publishing  agreement,  injunction  against  assigning  benefit  of,  [657]. 
registration  of,  663 — 665. 

condition  precedent  to  injunction,  663. 

dramatic  piece,  incorrect  entry  of,  665. 

inquiry  as  to,  [660]. 

objection  to,  665. 
sales  by  assignor  or  assignee  for  a  term,  662. 
scenic  effects  and  stage  business,  661. 
sculpture,  invention  in,  671. 
sheet  of  letterpress,  in,  672. 
speech,  public,  in,  671. 
tableaux  vivants,  in,  672. 
telegraphic  code,  672. 

title,  mere,  not  the  subject  of  copyright,  662,  664. 
topographical  dictionary,  in,  672. 
trades  directory,  in  [655],  661,  668. 
translations,  in,  666. 
travelling  handbooks  and  itineraries,  in,  672. 

CORPORATION.    And  see  Charity  ;  Company. 
affidavit  on  behalf  of,  71,  72. 

alderman,  restrained  from  interfering  with  privileges  of,  [693]. 
charging  order  on  stocks  or  shares  of,  471,  472. 
charitable  gift  to,  validity  of,„1301. 
consent  or  compromise  by,  126. 

contempt  by,  412,  413,  442,  443.     See  Sequbstration. 
contracts  binding  on,  126,  705,  706. 
discovery  by,  65,  66,  71,  72,  88,  96. 
execution  against,  412,  413. 

fraudulent  transactions,  action  by  corporation  to  set  aside,  1288. 
garnishee  order  against,  477. 
injunctions  against, — 

aldermen,  restraining  avoidance  of  ofBce  of,  [693]. 

alteration  of  name  of  street,  as  to,  693. 

application  of  corporate  funds,  [693],  696,  705. 
of  rates,  as  to,  692. 
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injunctions  against — cmdinued. 

compulsory  or  statutory  powers,  as  to  oxereiso  of,  688,  689,  694,  697 — 

699. 
erection  of  offices  in  public  park,  as  to,  [693],  699. 
misapplication  of  borough  funds,  705. 

restraining  transfer  of  shares,  [470],  471,  472.     See  Chakginq  Oedek. 
sewage,  as  to,  [605,  606],  606,  607,  [607],  608—612. 
municipal,  trustees  of  charity,  1255,  1256,  1264,  1267,  1288,  1290. 
parliament,  injunction  against  applying  borough  fund  to  pay  costs  of  op- 
position in,  [693]. 
parliamentary  powers  of,  for  public  improvements,  liberally  construed,  698 
proceedings  by,  restrained  unless  privileges,  &c.,  attacked, 
696. 
costs  of  opposing  will,  696. 
payment  of  dividends  to,  [209,  210]. 

or  to  treasurer,  [210]. 
process  against,  412,  443. 
production  of  documents  by,  80. 

receiver,  appointment  of,  does  not  affect  power  of  letting,  769. 
sequestration  against,  412,  443.     See  Sbqttbstkation. 
service  on,  12,  13. 

sole,  payment  of  dividends  to,  [209]. 
trustee,  new,  appointed,  1166. 
trustees,  nominees  of,  appointed,  1165. 
undertaking  by,  510. 

CORPUS.    See  Appoetionment  ;  Tenant  foe  Life. 
annuity  chargeable  on,  1572,  1573,  1871. 
apportionment  of,  in  proportion  to  value  of  annuities,  1579. 
costs  of  trustees  paid  out  of,  [1151]. 
out  of,  of  charity  fund,  [1275]. 
profits  of  trade  apportioned  between  corpus  and  income,  2134. 

CORRESPONDENCE, 

allowances  for,  290,  294. 

private,  injunction  against  publication  of,  [672],  673,  674. 

COSTS, 

abandoned  motion,  of,  [376],  380. 
abortive  sale,  of,  1882,  [1891]. 
abstracts  of  title,  of,  288,  302. 
account,  in  action  for,  1342. 
adjourned,  when,  1342. 
of  sums  due  for,  [1825—1829,  1842]. 
accountant's  charges,  289. 
accounts  of  trustees,  of  furnishing,  1129,  1135. 
action  and  counterclaim,  of,  [234]. 
action  for,  263,  264. 

of,  241,  243,  244. 

by  soUoitor  for  costs,  264. 
"  action,  of  this,"  what  are,  1130. 
adjourned  summons,  289. 
adjournment  of  question  of,  182,  353,  1342. 

summons,  of,  [234],  314. 
administration  action,  in,  238,  1129,  1452 — 1456.    See  Administration. 
administrator  of,  priority  of,  1128. 
admission  between  co-defendants,  occasioned   by  refusal  or  neglect  to 

make,  163. 
affidavit  "  of  increase,"  271. 

perusing,  294. 
affidavits,  of,  [236,  237],  249,  289,  295. 
taxing  master  to  look  into,  [236]. 
agency  work,  of,  258,  263,  289,  294. 
agent,  against,  denying  liability  to  account,  1342. 
agreement  for  lease,  of  preparing,  301,  302. 
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agreements  as  to,  between  solicitor  and  client,  265 — 267.     See  Solicitoe. 

taxing  master  to  inquire  and  certify  as  to,  [300]. 
allowances  in  taxation  of,  246,  270,  271,  287  et  seq. 
amendment  of  erroneous  direction  as  to,  188. 

orders  and  practice  as  to,  [44],  46,  [47,  48],  187,  188,  [236], 
289. 
amount  of,  to  be  certified  without  special  direction,  242. 

due,  taxation  with  direction  to  deduct,  [239]. 
annuitant,  of,  in  administration  action,  1425. 
appeal  dismissed  with,  [814]. 

of,  244,  838,  839.     See  Appeal. 
from  inferior  Court,  291. 
security  for,  [27]. 

trustee,  by,  as  to  construction  of  will,  1136. 
trustee  served  with  notice  of,  as  to,  244. 
on  question  of,  not  permitted,  242,  456,  819,  820. 

exceptions  to  rule,  819,  820,  1129,  1159. 
withdrawn  on  payment  of,  [814]. 
appearance,  default  of,  by  one  defendant,  judgment  for  costs  against  both, 
form  of  order,  171. 
separate,  of,  296. 

unnecessary,  of,  232,  271,  298,  374. 
appointed  and  unappointed  shares,  out  of,  1854,  1678. 
appointment  of  new  trustee,  of,  1131,  [1179]. 
apportionment  of,  [239,  240],  249—252. 

admon  proceedings,  in,  advantages  of,  250. 

between  two  funds,  [239,  240],  249—253,  [285, 1441]. 

charity  cases,  in,  [1250],  1307,  1308. 

consolidation  of  mortgages,  in  case  of,  [2013]. 

creditor's  action,  in,  1391. 

cross  action,  in,  251. 

cross  appeals,  of,  251,  252,  839. 

Defence  Acts,  under,  [2455]. 

executors,  solvent  and  insolvent,  between,  1127,  1128. 

general  charges,  declaration  as  to,  [276]. 

what  words  in  order  involve  apportionment  of,  236,  249 — ^252. 
Lands  Clauses  Consolidation  Act,  under,  [2396],  2406,  [2449]. 
legal  and  equitable  assets,  as  between,  1391. 
thirds,  in,  251. 

tithes,  in  action  for  account  of,  1342. 
where  fund  deficient,  [239]. 
arbitration  and  cause,  of,  to  be  decided  by  arbitrator,  [384]. 
arbitrations,  in,  243,  390,  399,  400,  2350—2352. 
assets,  to  be  paid  out  of,  [795]. 
assignee  of  share,  costs  of  action  by,  1455. 
assignor,  of,  to  be  paid  to  assignees,  [1433]. 
attachment,  of,  436. 

solicitor  for  non-payment  of  balance,  [429]. 
attempted  sales,  of,  304. 
attendances,  of,  at  Chambers,  289. 
registrar,  before,  289. 
solicitor's,  301. 

taxing  master,  before,  270,  271. 
unnecessary,  232,  271. 
Attorney-General,  of,  and  fees  of,  252,  289,  [1248],   1269,  [1275].     Set 

Attoenby-Genbkal. 
auction,  sales  by,  of,  304. 
auctioneer's  charges,  289,  304. 

authority,  of  action  brought  without,  131.     See  Authority. 
bankruptcy  of  trustee,  in  case  of,  1128. 
bill  of,  287—300.    See  Taxation  of  Costs. 
boundaries,  of  action  to  ascertain,  1824. 
breach  of  injunction,  of,  522. 
breach  of  trust,  in  cases  of,  [1127],  1128,  1135. 
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briefs  prepared  but  not  used,  of,  289. 

carrying  over  funds,  of  applications  as  to,  232. 

cause,  in  more  than  one,  [795]. 

certificate  of  judge  as  to,  in  patent  action,  [650],  052,  053. 

under  former  order,  costs  directed  to  bo  included  in,  233. 
certiorari,  of,  to  remove  action  from  County  Court,  806. 
Chambers,  of  proceedings  in,  289,  292,  309,  314,  320. 

applications  for  time,  for,  320. 

higher  scale  in,  320. 

parties  with  no  interest,  of,  320. 

unsuccessful  claimant  to  pay,  320. 
change  of  solicitor,  on,  1035. 

charge,  costs  made  a,  [235],  253,  [1179,  1693],  1696,  1812,  [1818]. 
charges  and  expenses  allowed  in  foreclosure  action,  1881,  1882,  [1891]. 

appeal  from  order  as  to,  819,  820. 

trustees,  of,  [1126,  1127],  1127  ct  seq.    See  Tbttstbe. 
charging  order,  of,  472. 

charity  cases,  in,  243,  244,  [1250],  1307,  1308.     See  Chamty. 
class  inquiries,  of,  1514,  1515. 
clerk's  fees,  allowance  of,  289. 
co-defendants,  by,  when  only  one  defendant  has  delivered  a  defence,  [238]. 

contribution  between,  right  of,  2079. 
Commissioners  Clauses  Act,  under,  1132. 
committal  for  non-payment  of,  306,  307,  [428]. 
compromise,  in  suit  to  impeach,  1128. 
conduct  of  proceedings,  where  plaintifi  deprived  of,  1461. 
conferences,  allowance  for,  289. 
consoHdatiou  of  actions,  of,  [795]. 
consultations,  allowance  for,  290. 
contempt  condoned  on  payment  of,  [456],  459. 
contribution  by  creditors  to,  1380,  2079. 
conveyancing  business,  of,  [258],  263,  290,  301—306. 
conveyancing  counsel,  fees  of,  290. 
copies  of  proceedings  and  documents,  of,  290. 
copyholds,  of  surrender  of,  1864. 

copyright,  where  action  for  infringement  of,  dismissed  with  fuU  costs,  244. 
corpus,  costs  of  trustees  paid  out  of,  [1126,  1127,  1273]. 

of  charity  fund,  out  of,  [1275]. 

or  income,  out  of,  in  action  to  rectify  mistake  in  settlement,  2238. 

Trustee  Acts,  under,  out  of,  1218. 
correspondence,  allowance  for,  290,  294. 
counsel's  advice,  of  trustee  acting  under,  1132. 

fees,  allowance  of,  269,  287,  290—293,  [1891]. 
appearing  in  Chambers,  292,  320,  309. 
counterclaim,  of,  [234],  251. 

counterfeit  goods,  against  iimocent  purchaser  of,  825. 
County  Court  scale,  on,  247,  248,  291,  1834,  1878. 
Court  fees,  1420. 

creditor's  action,  in,  1380,  1391,  1879,  1880.     See  Cbbditoe's  Action. 
commission,  of  issue,  as  to,  1448. 
deed,  of  trustees  of,  1130. 
cross  actions,  of,  on  appeal,  838. 
Crown,  paid  to  or  by,  [381],  383,  [1250],  1268,  1585. 
damages,  of  inquiry  as  to,  244,  [508]. 

day,  costs  of,  orders  and  practice  as  to,  [48],  52,  [136],  138,  1062. 
debenture-holder's  action,  of,  1880. 
debt,  to  be  added  to,  by  mortgagee,  [1845]. 
deception  of  public  a  ground  for  refusing,  626. 
deeds,  retainer  of,  for  costs,  by  mortgagor's  solicitor,  1875. 
default  in  payment  of,  stay  of  proceedings  on,  [130],  132. 
defaulting  trustee,  not  allowed  to,  1132,  1133,  1135. 
defence  arising  after  action,  of,  162,  [167]. 

severing  defendants,  of,  296,  1130. 
delay,  occasioned  by,  [237],  248,  288. 
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depositions,  perusing,  allowance  for,  295. 

diagrams,  allowance  for,  293. 

difierent  parts  of  action,  of,  by  different  parties,  [234; — 236]. 

disaUowanoe  of  particular,  [237]. 

discharging  injunction,  of,  517. 

disclaiming  defendants,  of,  235,  1136,  1882,  1883,  [1918]. 

discontinuance  of  action,  on,  120,  [128],  129. 

discovery,  of  application  for,  in  aid  of  execution,  415. 

of,  security  for,  63. 
discretion  of  Court  as  to,  136,  240. 

Lands  Clauses  Consolidation  Act,  under,  2398,  2399. 
Public  Authorities  Protection  Act,  1893,  under,  245. 
dismissal  in  default  of  payment  of,  [134],  135. 
of  action,  included  in,  509. 
of  proceedings  with,  [137]. 
distinct  trusts,  of  suit  to  administer,  1454. 
District  Registry,  in,  174,  242,  243,  794. 
dividends  of  funds  in  Court,  costs  provided  for  out  of,  [211]. 
documents,  perusing,  of,  294. 

of,  used  in  Court  below,  839. 
dower,  of  action  for,  914. 

drafts,  settling  by  counsel,  allowance  for,  292,  301 — 306. 
drawing  deeds,  &c.,  of,  301 — 306. 
election  agent,  where  solicitor  retained  as,  263. 
enforcement  of  orders  for  payment  of,  306,  307,  [428,  429]. 
estate,  out  of,  240,  1127,  1128,  1307, 1308, 1419, 1422,  [1448],  1452  et  sea., 
[1598, 1624]. 
taxation,  and  payment  of,  269,  1646,  [1649,  1706]. 
event,  costs  to  follow,  240,  241,  242,  400,  838. 
evidence,  of,  allowance  for,  [237],  293. 

printing  and  transcribing,  295. 
execution,  for,  stay  of,  pending  appeal,  [839,  840],  840,  841. 
of  judgment  or  order  for  payment  of,  306,  307,  [428,  429]. 
of  process  of,  418,  422. 
executor,  of.    See  Exbcutok. 

administration  action,  in,  1134,  1135,  [1392],  1448. 
bankrupt,  costs  of,  1128,  1453. 
ordered  to  pay,  1452. 

party  costs  of,  to  be  paid  by  plaintifE  and  balance  out  of  fund,  [237]. 
priority  of,  1364,  1394,  1403. 
retainer  of  costs  by,  [1392]. 
reviving  action,  liable  for,  118. 
executor  of  executor,  of,  who  has  committed  breaches  of  trust,  [1127]. 
exhibits,  of  perusing,  293. 
experts,  of,  293,  296,  298. 
extension  of  time,  293. 
fees  of  taxation,  when  included,  239. 
foreclosure  action,  of,  1876 — 1884.     See  Fobbclostjiie. 
formd  pauperis,  of  party  suing  in,  293. 
fourth  party  of,  242. 

fraud,  avoidance  of  instruments,  &o.  of,  on  ground  of,  2242,  2246. 
mortgagee  of,  effect  of,  1876. 
where  unfounded  allegations  of,  are  made,  2250. 
funds  in  Court,  taxation  and  payment  out  of,  224,  [238 — 2401,  240,  269 — 

271,  288. 
further  consideration  of,  adjourning,  [181]. 

principle  of  judgment  as  to  costs  not  varied  on,  182,  353. 
provided  for,  on,  1129. 
garnishee  proceedings,  of,  478. 
general  costs  of  action,  what  are,  243,  244. 

personalty,  out  of,  1449—1451,  [1600]. 
"  good  cause  "  for  depriving  party  of,  240,  241. 
gross  sum,  in  lieu  of  taxed  costs,  244,  288,  293,  [428]. 
guardian  ad  litem,  incurred  by,  969. 
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guardian,  of,  [948]. 

hearing,  up  to  and  including,  1342. 

heir,  of,  in  administration  action,  1448,  1452,  1453. 

higher  scale,  on,  when  allowed,  246,  247,  287. 

appeal  as  to,  820. 
House  of  Lords,  of  respondent  in,  249. 
improper  affidavits,  of,  [236]. 

conduct  of  proceedings,  occasioned  by,  [237],  248,  262,  288.  293, 

[1028,  1058]. 
proceedings,  of,  by  trustees,  1128,  1129,  1134—1136. 
incumbered  shares,  of  mortgagees  of,  [1433],  1455,  1456. 
indemnity  against,  2075. 

infant,  charge  on  estate  of,  [978,  986],  987,  [1813,  1818]. 
improvements  of  settled  estate  of,  [973]. 
plaintiff  entitled  in  reversion,  of,  1453. 
injunction,  of  action  for,  523. 

of  motion  to  discharge,  517. 
inquiries,  of,  1450. 
inquiry  as  to  trustee's,  [1127]. 
insolvent  executor,  of,  1127,  1128. 
inspection  of  documents,  of,  79,  293. 

interest  on,  253,  299,  300,  1055,  1134,  1269.    See  Intekest. 
costs  of  appeal  to  House  of  Lords,  on,  845. 
what  costs  carry,  under  1  &  2  V.  c.  110.  .299,  253. 
interlocutory  applications,  of,  244,  245. 
interpleader,  of,  498,  501,  502,  503. 
interpreter's  charges,  allowance  of,  293. 
interrogatories,  of,  68. 
irregular  orders,  as  to  appeal  from,  821. 
irrevelant  pleadings  or  evidence,  of,  [236,  237],  248,  249. 
issues,  of,  241,  242,  364,  365. 
journeys,  allowance  for,  293. 
judgment  for,  under  0.  xxiv.  3.  .[169]. 

when  order  to  pay  costs  operates  as,  306. 
jurisdiction,  threefold,  of  Court  as  to,  240. 
jury,  of  cause  or  matter  tried  with,  240,  241,  251,  364. 
Lands  Clauses  Act,  under,  [250],  304,  305,  [2369,  2370,  2381,  2394—2397], 

2398 — ^2407.    See  Lands  Clauses  Consolidation  Act. 
lapse,  in  case  of,  1451. 
leases,  of,  302. 

of  preparing  agreement  for,  302. 
legal  right,  of  action  to  enforce,  240. 
legatees,  of,  in  administration  action,  1448 — 1451. 
letters,  allowance  for,  290,  294. 

"  without  prejudice,"  of,  241. 

cannot  be  read  on  question  as  to,  1455. 
liberty  to  add,  to  claim,  [795]. 

to  apply  as  to,  [931]. 
lien,  for,  1035 — 1052.     See  Solioitob. 

of  trustee  for,  1132. 
loan  of  negotiating  and  preparing  deeds,  1876,  1881. 
loss  of  title  deeds,  &o.,  costs  occasioned  by,  2231. 
lunatic  trustee  or  mortgagee,  of,  1220,  1221. 
maintenance,  of,  application  for,  969. 
married  woman,  judgment  against,  for,  [849]. 

ordered  to  pay,  arrears  of  income  applicable,  480. 
recovered  by,  are  separate  property,  849. 

separate  property  of,  out  of,  480,  [847,  848,  849],  851,  861,  862. 
mining  leases,  of,  301. 
minutes,  of  settling,  297. 

misconduct,  occasioned  by,  [237],  248,  262,  288,  293. 
misfeasance  summons,  294. 
mistake,  in  actions  for  relief  on  ground  of,  2238. 
occasioned  by,  294. 
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mixed  residue,  out  of,  1451. 

mortgage,  for,  to  solicitor,  [1052],  1053 — 1055. 

legal,  of  preparation  of,  1881,  1984. 

of  estate  to  raise  deficiency  in  creditor's  action,  of,  1357,  [1397]. 

of  reconveyance  or  transfer  of,  290,  301,  304. 

to  rebuild  mansion-house,  of,  [1692]. 
mortgagee,  of,  consenting  to  sale  in  creditor's  action,  [1848],  1852. 
mortgagee's  administration  action,  priority,  1851,  1852. 
refusal  of,  for  misconduct,  no  appeal,  1878. 
right  to,  1876 — 1879.     See  Mobtgagee. 
motions,  of,  379,  380. 

for  injunction,  509. 

for  receiver,  738. 

refused  with,  [137]. 

to  commit,  [441,  442]. 

to  discharge  injunction,  517. 

unopposed,  290. 

where  summons  sufficient,  179,  379. 
name  of  company  wrongly  used,  where,  698. 
we  exeat,  of,  [504,  505],  506. 

negligence,  &o.,  occasioned  by,  249,  294,  [1058],  1062. 
negotiating  sales,  &o.,  of,  302—304. 
new  trustees,  of  appointment  of,  1131,  [1706].   And  see  Teustee  ;  Tetjstee 

Act. 
next  friend,  of,  [931],  932,  935. 
none  allowed  on  eitlier  side,  [235]. 
notice  of  judgment,  of  service  of,  318,  319. 
one  set  only  as  to  part  of  proceedings,  [235],  249,  250,  1130,  [1433]. 

See  infra,  separate  sets. 
order  of  course  for  taxation  of.     See  Taxation  of  Costs. 
originating  motion  dismissed  with,  [137]. 

overpayment  of  mortgagee,  in  case  of,  1877,  [1887],  1903,  1907. 
Palatine  Court,  of  appeal  from,  812,  813. 

of  application  to  enforce  order  of,  193. 
papers,  where  solicitor  neglects  to  deliver,  148. 
Parliament,  of  proceedings  in,  on  behalf  of  infant,  [975],  981. 
parliamentary  business,  of,  294. 
Parliamentary  Elections  Act,  1868.  .294. 
part  given,  [235].    And  see  supra,  apportionment, 
particular  claim  or  issue,  of,  249 — 251. 

payment  except  so  far  as  increased  by,  [236],  250. 
as  occasioned  by,  250. 
question,  costs  of,  distinguished,  [1890]. 
time,  up  to,  [236],  249. 
particulars,  of,  in  patent  action,  249. 
partition  action,  in,  [1798],  1810,  1812,  [1813, 1818],  1818,  1820.     See 

Paktition. 
partnership,  of  foreclosure  of  share  in,  [1974]. 

action,  of,  2114. 
party  and  party  costs,  243,  244,  1128,  1136,  1269. 

indemnity  only  given  by  way  of,  243. 

taxation  certifying  difierence  between,  and  solicitor  and  client,  [237, 
239, 1396]. 

third-party  clause  not  applicable  to,  281. 
patent  cases,  in,  249,  652 — 654. 

pauper,  of  person  suing  as,  242,  293,  [1020],  1021,  1022. 
payment  and  taxation  of,  between  parties,  [234—238]. 

enforcement  of  orders  as  to,  306,  [428,  429]. 
carrying  on  proceedings  for,  120. 

on  appeal,  [811]. 

out  of  funds  in  Court,  [238,  239,  240,  1433]. 

to  be  taxed  under  order,  [214]. 
under  protest,  277,  279. 

to  solicitors,  239. 

Vol.  I.  ends  with  p.  846  ;  Vol.  II.  with  p.  1824. 


General  Index.  2557 

CO&TS,— continued. 

payment  of,  what  amounts  to,  279. 
penalty,  by  way  of,  irregular,  244,  251. 
perusals,  of,  294. 

perusing  affidavits  and  documents,  of,  294,  301- — 305. 
depositions  taken  abroad,  295. 
petition,  295. 
petitions,  of,  374,  375. 

dismissal  of,  with,  [137]. 

perusing,  295. 

respondents  unnecessarily  appearing,  232. 

tender  of  30s.  under  0.  Lxvn,  27  (19).  .374. 

where  application  might  have  been  by  summons,  [2370,  2397],  2402. 
plaintiff,  creditor,  when  ordered  to  pay,  1404. 
pleadings,  of,  295,  296. 
portions,  of  raising,  [1661],  1665. 
possession,  writ  of,  423. 
postage,  of,  295. 
prejudice,  without,  [235],  250. 
printing  evidence,  of,  295,  834. 
priorities,  of  action  to  determine,  1880. 
priority  as  to,  between  plaintifl  and  executors  in  administration  actions,  1448. 

in  foreclosure  action,  1879,  1880. 
probate  action,  of,  1449,  1454. 

of  proceedings  as  to,  1130. 
production  of  documents  at  solicitor's  office,  of,  80. 
profit  costs,  1057. 

allowance  of,  295,  1065. 
promoting  BUI  in  Parliament,  1878. 
prohibition,  of,  789. 
prolixity,  of,  [236],  248,  249,  293. 
proof  of  debt,  of,  1380. 

Public  Authorities  Protection  Act,  1893,  under,  245. 
purchaser,  of,  appearing  on  further  consideration,  352. 

under  judgment,  [346],  347 — 349.    See  Sales  by  the  Court. 

when  liable  for,  in  specific  performance  action,  2189. 
receiver,  indemnity  against,  771. 

motion  for,  of,  738. 

of,  and  aUowanoes,  739—741,  769,  770,  773,  774. 

of  action  by,  without  leave,  771. 

of  amount  due  on  taxation,  [758],  760. 

of,  in  foreclosure  action,  1884. 
receiver's,  priority  of,  755,  770. 
reconveyance,  of,  280,  1880,  1881. 
rectification  of  settlement,  1646. 

redemption,  in  action  for,  1876 — 1879.     See  Redemption. 
referee,  in  discretion  of,  407. 
refreshers,  allowance  for,  295,  296. 

"  clear  day,"  296. 
refund,  undertalcing  to,  [141]. 

refusal  to  admit  documents  or  facts,  in  case  of,  162. 
registrar,  certificate,  by,  as  to  special  allowance,  289. 
relator,  against,  1209. 

extra  costs  of,  allowed,  243,  [1250],  1268,  1269. 
release  of  outstanding  incumbrance,  of,  302. 

to  trustee,  of,  1130. 
representative  case,  in,  244. 
requisition  on  title,  occasioned  by,  2189. 
reservation  of,  on  adjourned  motion,  509. 

questions  as  to,  [235,  238],  244,  245,  [498,  2174]. 

until  hearing,  [498]. 
residue,  out  of,  1449 — 1451. 

legatees,  of  ascertaining,  1159. 

mixed  residue,  out  of,  1451. 
respondent  under  Trustee  Act,  against,  1217. 
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restraint  on  anticipation,  of  removal  of,  [867]. 
retainer  of,  by  receiver,  [781]. 

.     by  trustees,  1128,  1130,  1131,  [1392]. 
retaining  fee,  allowance  of,  292. 
retiring  trustee,  of,  1165. 

revising  barrister's  Court,  of  business  transacted  in,  263. 
rules  of  Court  as  to,  240—242. 
sale,  abortive,  of,  1882,  [1891]. 
directed  by  the  Court,  of,  243. 
fee  for  "  conducting,"  305. 

mortgagee  consenting  to,  in  administration  action,  of,  1852. 
of,  charged  on  settled  land,  [1766],  1773. 
consent,  not  lost  by,  1852,  1879. 
what  allowed,  243,  [1891]. 
sales  of  land,  of,  301. 
scale  charge  under  Solicitors'  Remuneration  Act,  299 — 306. 

of,  246,  247,  287,  288. 
scientific  or  skilled  witness,  of,  296,  298. 
searches,  of,  303. 

security  for,  26 — 33.     See  Sboueity  bbqtiirbd  by  the  Cottet. 
by  appellant,  [27]. 
company,  27,  30.  ] 
foreigner,  28,  29. 
petitioner,  [27],  30. 
cross  suit  in,  29. 
discovery,  of,  63. 

insolvency  or  poverty,  in  case  of,  29,  30. 
on  appeal,  [27],  30—33. 
security  for,  taken  by  solicitor  from  client,  [1052],  1053,  1054. 
separate  appearances,  of,  296. 
defences,  of,  296. 

proceedings  by  defendants,  of,  249. 

sets  of,  aUowed  or  disaUowed,  296,  1130,  [1433],  1455, 1456,  1515, 
1810. 
sequestration  for  non-payment  of,  306. 

of,  solicitor  and  client  costs  not  given,  244. 
of,  443,  [451,  452],  453. 
service  of  order  for  payment  of,  416. 

set-off,  of,  against  sum  due,  [236],  1128,  1319,  1320,  1877,  [2171]. 
against  other  costs,  [235,  236],  249,  250,  252,  253,  1320,  [2069]. 
claim  reduced  by,  scale  of  allowance  of,  247. 
on  dismissal  of  cross  appeals,  839. 
Settled  Land  Act,  under,  payable  out  of  capital  money,  1747,  1748,  [1756, 

1764, 1765]. 
settlements,  of,  301  et  seq. 

declared  void,  or  set  aside,  1129 — 1132,  1135. 
settling  minutes,  allowance  for,  297. 
several  defendants,  same  solicitors,  253. 
severing  defendants,  of,  296,  1130. 

fund,  of,  when  borne  by  residue,  1450. 
sheriff,  of,  in  interpleader,  501,  502,  503. 
shorthand  notes,  allowance  for,  249,  270,  271,  297. 

on  appeal,  834,  835. 
solicitor  and  client  costs,  243,  244,  1128,  1129,  1131,  1453,  1455. 
certifying  difference  between,  and  party  and  party,  [237, 1396]. 
contemner,  when  ordered  to  pay,  456,  459. 
general  jurisdiction  of  Court  to  award,  243. 
out  of  funds,  after  payment  of  party  and  party,  [237,  239]. 

further  costs  adjourned,  [2346]. 
taxation  of,  [239],  243. 
third  party,  on  application  by,  281. 
when  allowed,  243,  1128. 

in  debenture-holder's  action,  1971. 
where  action  brought  without  authority,  131,  [1028,  1029],  1029,  1030. 
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solicitor  defending  in  person,  297. 

ordered  personally  to  pay,  248,  1061,  1063. 
payment  to,  [239]. 
undertaking  by,  to  refund,  [140]. 
solicitor-mortgagee,  of,  1878,  1879. 
solicitor-trustee,  of,  298. 

Solicitors'  Remuneration  Act,  under,  300 — 306. 
special  case,  of,  358. 

retainer,  allowance  for,  292. 
specially  reserved,  [235]. 
specific  performance  action,  in,  2169,  2189,  2190. 

where  vendor  does  not  show  title,  2169,  2189. 
stationers'  charges,  303. 
statutable,  right  to,  240. 
statute-barred  items,  of,  298. 
statute  of  limitations,  298. 

stay  of  proceedings  in  default  of  payment  of,  [130],  132. 
stop  order,  of  appUcation  for,  489,  1160,  1882. 
struck  out,  costs  where  action  is,  52. 
sub-mortgage,  of,  1884. 

subsequent,  included  under  general  order,  182,  241. 
successful  party,  of,  240,  241,  243,  249,  379. 
summons  adjourned,  of,  [246],  289. 
dismissed  with,  [137]. 

where  relief  could  have  been  obtained  by,  313. 
surety  entitled  to,  [2072],  2074,  2075,  2079. 
surveyor's  charges,  allowance  for,  298. 
taxation  of,  [254 — 258],  259 — 271.     See  Taxation  of  Costs. 

allowance  and  disallowance  of,  245,  246. 

without  prejudice,  [235],  250. 
taJdng  master,  discretion  of,  270,  271,  286 — 288. 

reference  to,  how  made,  270. 
tenant  for  life,  of,  under  Settled  Land  Acts,  1754. 
tender  of  30s.  under  0.  lxv,  27  (19). .  374,  1160. 

subsequent  to,  249,  1837. 
third  counsel,  aUowanoe  for,  291,  292. 
third  party,  of,  147,  [280,  281],  281,  282. 

in  action,  242. 
time,  allowance  for,  303. 
tithes,  of  account  of,  1342. 
title,  of  investigation  of,  301  et  seq.,  340. 

deeds,  loss  of,  effect  of,  as  to  costs,  1878. 
trade  mark  action,  in,  where  plaintiff  has  obtained  certificates  in  previous 

action,  625. 
trade  mark,  of  action  to  restrain  infringement  of,  625. 
translations  of,  298. 
travelling  expenses,  298,  303. 

trustee,  costs,  charges,  and  expenses  of,  [1126, 1127],  1127—1138,  [1634], 
1638,  1646.    See  Tetjstbb. 

equity  of  redemption,  of,  costs  of,  in  foreclosure  action,  1884. 

further  consideration,  of  transactions  after  order  on,  182. 

payment  of,  out  of  funds,  1269,  2401. 

set-off,  against  sums  due,  1128. 

solicitor,  costs  of,  298. 

sohcitor  and  client  costs,  when  given  to,  243,  1128,  1129,  1131. 

solicitor  or  surveyor,  etc.,  acting  as,  262,  1137. 

under  Sir  S.  RomUly's  Act,  1262. 
trustee  in  bankruptcy,  liabihty  of,  117. 
Trustee  Act,  under,  costs  made  a  charge,  [1179]. 

costs  of  petition  for  vesting  order,  1217,  1218. 

payment  in  and  out  of  Court  under,  1158 — 1160. 
of  costs  under,  1217,  1218. 
trustees,  given  against  or  not  given  to,  1127,  1128,  1134 — 1136, 1159, 1160. 
uncertificated  solicitor,  or  his  cMent,  cannot  recover,  307. 
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unconscionable  bargain,  of  action  to  set  aside,  2279. 

undertaking  to  pay,  [1011]. 

unnecessary  appearances  or  attendances,  of,  232,  271,  289,  298,  1877,  1878. 

evidence  or  proceedings,  of,  [236],  293,  1449,  1882. 

or  improper  proceedings  by  trustees,  of,  1128,  1129,  1134^ 
1136. 
unsuccessful  claim,  of,  [236]. 

plaintiff,  of,  241. 
valuer's  charges,  304,  305. 
varying  minutes,  of,  185. 

Vendor  and  Purchaser  Act,  1874,  under,  [2197 — 2200],  2200,  2201. 
vesting  order,  of  application  for,  1217,  1218. 
vexatious  proceedings,  of,  262,  288,  293. 
vouchers,  missing,  where,  2231. 
want  of  prosecution,  of  action  dismissed  for,  135. 
widow  or  divorced  woman,  of,  [847,  848]. 
winding-up  cases,  in,  296. 
witnesses,  of,  105,  106,  298,  299. 
written  affidavits,  of,  299. 

CO-TRUSTEE, 

trustee  liable  for  acts  of,  1083 — 1085,  1090.    See  Trustee. 

COUNSEL, 

arrest,  privilege  from,  460. 
cases  and  opinions  of,  when  privileged,  93,  94. 
certificate  of,  of  no  settlement,  889,  893,  900. 
Chambers,  appearing  in,  292,  309,  320. 

costs  of,  292,  320. 
communications  with,  discovery  of,  89  et  seg. 
consent  by,  binding  on  client,  125. 
contempt  of  Court  by,  conniving  at  fraud  on  Court,  459. 
conveyancing,  reference  of  title  to,  329. 
executor  acting  on  opinion  of,  liable  for  costs,  1596. 
fees  of,  allowed  on  taxation,  269,  287,  290—293,  [1891]. 

recovery  by,  from  client,  solicitor  cannot  pledge  client's  credit  so  to 
enable,  1033. 

scale  fee,  not  included  in,  303. 

solicitor  keeping  back,  1070. 
indorsements  on  brief  of,  directed  to  be  produced,  92. 

constituting  submission  to  arbitration,  389. 
mistake  of,  as  to  rules  of  court,  no  ground  for  extending  time  to  appeal, 

832. 
number  of,  allowed,  291. 
pauper,  assigned  to,  1022. 
question  of  fact,  one  only  heard  on,  291. 

of  law,  two  heard,  291. 
signature  of,  to  petition,  not  necessary,  372. 
solicitor,  right  of,  to  pledge  client's  credit  to,  1033. 
trustee  acting  under  advice  of,  1132. 

for,  duty  of,  291. 
voluntary  conveyance  by  client  to,  set  aside,  1053. 

COUNTERCLAIM, 

account,  in  action  for,  1312,  1318. 

appeal  from  order  on,  raising  separate  cause  of  action,  838. 

costs  of,  [234],  250,  251. 

discontinuance  of  action  does  not  put  an  end  to,  130. 

exclude,  order  to,  (0.  xxi,  15),  [35],  40. 

execution,  issue  of,  when  prevented  by,  179. 

further  statement  of  particulars  of,  order  for,  [35]. 

married  woman,  by,  costs  of,  852. 

motion  for  judgment  on,  171. 

permission  refused  to  defendant  to  avail  himself  of  (0.  xrx,  3),  [35]. 
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proving,  on  plaintiff's  default  at  trial,  138. 
separate,  against  several  defendants,  1318. 
what  claims  may  be  raised  by,  39,  40,  1318. 

COUNTERFEIT, 

goods,  injunotion  against  selling,  [613,  614],  626.    See.  Teadb  Mark. 
marks,  delivery  up  and  destruction  of,  628,  629. 

COUNTRY  SOLICITOR,  1031.    -See  Solicitor. 
attendance  of,  at  hearing,  289. 

COUNTY  COUNCIL, 
status  of,  706. 
transfer  of  charity  property  to,  1266. 

COUNTY  COURT, 

Act,  1888.  .787,  803—805. 

administration,  jurisdiction  in,  805,  806,  1351. 

appeals  from,  503,  817,  829. 

charity  oases,  in,  1278. 
appeal  to  Court  of  Appeal,  not  allowed  without  leave,  817. 
building  societies,  jurisdiction  in  reference  to,  2059. 
charity  cases,  jurisdiction  in,  1278. 
Commons  Act,  1876,  jurisdiction  under,  593. 
continuing  proceedings  in,  119. 
costs  on  County  Court  scale,  247,  248,  291,  1834,  1878. 

irregular  orders  as  to,  appeal  from,  820. 
discovery  in  actions  transferred  from,  806. 
foreclosure  actions,  jurisdiction  in,  1834. 
]?riendly  Societies  Act,  1896,  jurisdiction  under,  401. 
infant,  jurisdiction  as  to  custody  of,  955. 
injunction,  jurisdiction,  to  grant,  513. 
interpleader  proceedings  in,  503. 

Judicature  Act,  provision  of,  as  to  transfer  of  actions,  805. 
jurisdiction  of,  805,  806. 

vesting  order,  to  make,  805. 
married  woman,  examination  of,  how  taken  in,  895. 
partition  actions,  transfer  of,  1804, 
patent,  jurisdiction  in  action  as  to  infringement  of,  633. 
pension  of  Judge  of,  sequestration  against,  441. 

proceed,  cause  to,  in,  notwithstanding  subject-matter  exceeds  limit,  [803]. 
prohibition  to,  787,  788. 
removal  of  proceedings  from,  under  Married  Women's  Property  Act,  1882 

..858. 
specific  performance  actions,  jurisdiction  in,  2161,  2206. 
trade  mark,  injunction  against  infringement,  no  jurisdiction  to  entertain 

action  for,  625. 
transfer  of  action  from  and  to,  [802],  803 — 807. 

bankruptcy,  in,  [791]. 

cause  to  proceed,  notwithstanding  subject-matter  exceeds  limit,  [803]. 

costs,  805. 

effect  of  order  for,  804—807. 

from  Chancery  Division  to  County  Court,  [791],  805. 
County  Court  to  High  Court,  [802],  805—807. 

retransfer,  order  for,  [802]. 

winding  up  proceedings,  transfer  of,  807. 
Trustee  Acts,  jurisdiction  under,  805. 
winding-up,  jurisdiction  in,  788. 

proceedings,  transfer  of,  from,  807. 

COUNTY  PALATINE.    See  Lakcastbb  (Palatine  Coubt  of). 

COURT  FEES, 

account,  on  taking,  1420. 

of  receiver  or  consignee,  741. 
paid  by  stamps,  158. 
Settled  Land  Acts,  under,  1748. 

Beferenc^  to  the  Forms  are  printed  thus  [795]. 
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COURT  OF  APPEAL.     See  Appeal. 

COURT  ROLLS, 

delivery  of,  to  receiver  of  manor,  734. 
right  to  inspect,  80,  87. 
sealing  up  of,  not  ordered,  83. 

COUSINS, 

gift  to,  1511. 

inquiry  as  to  testators,  1506. 

COVENANT, 

acquiescence,  right  of  covenantee  lost  by,  2142. 
after-acquired  property,  to  settle,  1630 — 1633. 

enforcement  of,  against  husband,  1626. 
assignment,  against,  enforcement  of,  by  injunction,  534,  535. 

construction  of,  534,  535. 
breach  of,  injunction  to  restrain,  531,  532.     See  Contbact. 
charge  by,  creation  of,  1475. 

common,  in  husbandry,  not  specifically  enforced,  2141. 
further  assurance,  for  conferring  right  to  marshal,  2022. 
illegal  consideration,  cohabitation,  [2290],  2291,  2292. 
injunction,  enforced  by,  [596],  600. 

against  railway  company,  [689]. 
inquiry  as  to  testator's  liabilities  under,  [1463J. 
merger  of,  in  judgment,  1870. 
mortgage,  in,  for  payment,  judgment  for  amount  due  under,  [1828]. 

money,  not  to  call  in,  1837. 
not  to  sue,  not  equivalent  to  release,  2086. 
nuisance,  against,  injunction  to  enforce,  535,  [596],  600. 
quiet  enjoyment,  for,  defect  in  title  not  cured  by,  2168. 
remoteness,  void  for,  1543. 
restrictive,  enforcement  of,  by  injunction,  [523,  525],  531 — 535. 

land  subject  to,  injuriously  affected  within  L.  C.  C.  s.  68.  .699. 

waiver,  532. 

when  annexed  to  or  running  with  land,  532. 
settlement,  for,  enforced,  1626—1628,  1630—1633. 
specific  performance  of  covenant  to  bar  entail,  2177. 
title,  for,  on  sale  by  trustees,  2186. 

deeds,  as  to  production,  &c.  of,  345. 
trade,  not  to  carry  on,  enforcement  of ,  by  injunction,  [523 — 525],  528 — 531i 

See  iNJtmcTiON ;  Trade. 
trustee,  liability  of,  for  not  enforcing,  1080,  1081. 
"  usual,"  in  lease,  what  covenants  are,  2207. 

CREDIT, 

husband,  of,  authority  of  wife  to  pledge,  883,  884. 

CREDITOR.     See  Debt  ;  JtfDGMENT  Ceeditob  ;  Surety. 
assignment  for  benefit  of,  1940. 

commission,  costs  of  issue  as  to,  whether  entitled  to,  1448. 
conveyance  or  mortgage,  fraudulent  as  against,  2283 — 2287. 
"  deceased  debtor  of,"  within  Bankruptcy  Act,  1883,  s.  125.  .1409. 
defective  execution  of  power  aided  in  favour  of,  1841,  1842. 
foreclosure  action,  when  necessary  party  to,  1861. 
judgment,   by,   rights   of,   [199*— 1998],    1999—2005.      See   Judgment 

Creditor. 
partnership,  of,  2123,  2124,  2127—2129. 
receiver,  rights  of,  as  against,  744. 
redemption  by,  1861. 

settlement  when  void  or  fraudulent  as  against,  1628,  1634,  1637,  [2280 — 
2282],  2283—2287. 

CREDITOR'S  ACITON,  1347—1410. 

abandonment  of,  by  plaintiff  before  judgment,  1352. 
abatement  of,  1352. 

Vol.  I.  ends  with  p.  846  ;  Vol.  I  J.  with  p.  1824. 
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acceptance,  proof  by  holder  of,  1377,  1408. 
account  of  debts  under  0.  xv.,  1350,  1351. 

directed,  may  be,  at  any  stage,  1350,  1351.    See  Account. 
accounts,  ordinary,  1350,  1351. 

taken  in  former  action  adopted,  1349. 
administration,  right  to,  when  statute-barred,  1385,  1380. 
grant  of,  to  creditor,  by  Court  of  Probate,  1354. 
bond,  action  founded  on,  1361. 
administrator,  liable  to  be  sued  as  attorney  of  another,  1359,  1360. 
ad  litem,  appointment  of,  1354. 
judgment  against,  1354. 
powers  of,  1354. 
administrator  de  son  tort,  action  against,  1358,  1359. 
durante  minore  cetate,  1354,  1355. 
pendente  lite,  1354. 
admission  of  assets,  [1348,  1349],  1360. 

account  of  plaintiff's  debt  on,  [1349],  1360. 
payment  of  plaintiff's  debt  on,  [1348]. 
advertisements  for  creditors,  1350,  1351,  1352,  1375,  1379. 
affidavit,  claimant's,  office  copies  of,  1375. 
cross-examination  of  claimant  on,  1376. 

proof  of  debt  by  claimant's  own  affidavit,  not  now  necessary,  1375. 
verification  of  interest  on  debt  by,  1391,  1392,  1402. 
allowance  and  disallowance  of  claims,  [1373,  1374],  1375—1389. 
amendment  at  hearing,  1351. 
annuitant,  action  by,  1360. 

proof  by,  1406. 
appeal  from  orders  made  in,  827—830,  836,  1425. 
apportionment  in,  1391. 

assets,  of,  amongst  creditors,  [219,  1391,  1393,  1394,  1396], 
by  certificate,  [1393]. 

where  legatees  called  on  to  refund,  [1591]. 
without  certificate,  [1394]. 
costs,  of,  1391. 

debts,  of,  between  heir  and  customary  heir,  1391. 
outstanding  estate,  of,  when  got  in  by  executor,  amongst  creditors, 
[1396]. 
assets,  direction  to  apply  in  due  course  of  administration,  1350. 
further,  falling  in,  right  to,  1379,  1380. 
legal  and  equitable,  1367,  1368,  1605—1608. 
right  of  creditors  to  foUow,  1352,  1427—1429. 
attend  proceedings,  leave  to,  at  own  expense,  321. 
balance,  lodgment  of,  in  Court  by  executor,  [1392]. 

payment  in,  of,  by  executor,  [1389]. 
bantoniptcy,  administration  in,  1408 — 1410. 
consolidation  of  proceedings,  1409. 
disclaimer  of  onerous  property,  1410. 
discretion  of  Court  as  to,  1410. 
order  for,  not  equivalent  to  receiving  order,  1409. 
rules  in,  application  of,  1405  et  seq. 
transfer  of  action  to,  794,  1410,  1470. 
bond  creditor,  right  of,  to  interest  or  account,  1370,  1381. 

debt  of,  when  statute-barred,  1381. 
business,  by  creditors  of  testator's,  at  and  after  his  death,  1499. 
calls,  future,  proof  in  respect  of,  1405. 

carrying  over  funds  in  Court,  directions  for,  [1390,  1391,  1393]. 
charge  of  debts,  efiect  of,  1367,  1474,  1475,  1477,  1481. 

separate  properties  on,  paid  out  of  one  property,  raising,  [1400]. 
charges  and  expenses  of  executor,  taxation  of,  [1392]. 
claims  in,  1373—1389.     See  infra,  "  proof." 

after  proper  time,  [1374]. 
concurrent  actions,  order  to  stay  one,  with  leave  to  prove  in  other,  [795]. 
practice  as  to  consolidation  of,  798 — 800.     See  Consolidation  of 
Action. 
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co-debtor,  payment  by,  in  excess  of  share  of  debt,  proof  against  estate  of 

other  co-debtor,  [1399]. 
conduct  of  action  or  proceedings,  1352. 
contingent  bonds,  1360. 

contribution  in,  [1544! — 1547].     See  Contribution. 
contributory,  against  representative  of  deceased,  1361. 
costs  in, 

account,  of  taking,  to  be  paid  by  plaintiff  where  plaintiff  overpaid, 
1360. 

apportionment  of,  1391. 

contribution  to,  by  creditors,  1380. 

deficiency  of  assets,  in  case  of,  1403,  1404. 

mortgage,  of,  of  estate  to  raise  deficiency,  for  costs,  debts,  &c.,  1398. 

mortgagee,  of,  consenting  to  sale,  1372. 

mortgagee's  administration  action,  priority,  [1850],  1851,  1852. 

party  and  party,  and  solicitor  and  client,  1394,  [1396],  1403,  1404. 

payment  of,  on  further  consideration,  [1391]. 

plaintiff,  of,  1403,  1404. 
ordered  to  pay,  1404. 

priority  of,  1403. 

proof  of  debt,  of,  1380. 

retainer  of,  by  executor  out  of  balance,  [1392]. 

solicitor  and  client,  as  between,  when  allowed  to  plaintiff,  1403. 

taxation  of,  on  further  consideration,  [1389,  1391,  1396]. 

as  between  solicitor  and  client  and  as  between  party  and  party, 
difference  to  be  paid  to  plaintiff  if  estate  insolvent,  [1396]. 

"  testamentary  expenses,"  included  in,  1366,  1449. 
County  Court,  jurisdiction  of,  1351. 
Crown,  debts  to,  priority  of,  1362. 
curator  bonis  to  Scotch  lunatic,  action  by,  1361. 
customary  heir,  inquiry  for,  [1075,  1349]. 
debt,  account  of  plaintiff's  on  admission  of  assets,  [1349]. 

allowance  or  disaUowance  of,  [1373,  1374],  1375—1389. 

costs  of  proving  or  failing  to  prove,  1380. 

entitling  plaintiff  to  sue,  1360. 

evidence  of,  what  necessary,  1360,  1376,  1377. 

executor  at  liberty  to  compound,  [1501,  1502],  1503.     And  see  Execu- 

TOE. 

interest  on,  1369,  1370,  [1389],  1402,  1403. 
merger  of,  1376. 

particular,  declaration  as  to,  1350. 
payment  of,  on  admission,  [1348]. 
on  further  consideration,  1403. 
debts,  account  of,  what  included  in,  1350,  1377—1379. 

account  and  nature  of,  and  their  priorities,  1362 — 1366,  1405,  1406, 

1410. 
apportionment  of,  between  heir  and  customary  heir,  1391. 
charge  of,  on  real  estate,  1367,  1368,  1476—1479. 
charged  on  five  separate  properties,  but  which  had  already  been  paid 

out  of  one  property,  raising,  [1400]. 
payment  of,  by  representatives  out  of  residue  after  payment  of  costs, 

[1395]. 
specialty  and  simple  contract,  by,  now  rank  equally,  1304. 
deficiency  of  assets,  judgment  and  practice  in  case  of,  1369,  1370,  1373, 
[1393,  1394,  1396],  1403,  1410,  1448,  1449.     And  see  infra,  "  insolvent 
estate." 
delay,  leave  to  prosecute  judgment  given  to  creditor,  1419. 
derivative  representatives,  accounts  against,  [1456 — 1458],  1459,  1468. 
dilapidations,  debt  for,  1377. 
disallowance  of  claim,  [1374]. 
dismissal  of,  right  of  plaintiff  as  to,  1352,  1360. 
dividend  on  debt,  executor  to  make,  [1396]. 
domicile,  law  of,  effect  of,  as  to  probate,  1355,  1356,  1357. 
as  to  priority  of  creditors,  1363,  1365,  1524. 
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donatio  mortis  causa,  evidence  of,  1376. 

subject  to  debts,  is,  1365. 
due  course  of  administration  in,  what  is,  1350. 
equitable  assets,  what  are,  1367,  1368,  1605—1608. 
equitable  mortgagee,  action  by,  1850,  1851. 

priority  of  coats  of,  1851,  1852. 
execution  creditor,  right  of,  1409,  1410. 
executor,  costs  of,  priority  of,  1403. 

retention  of,  directed,  [1392]. 

de  son  tort,  whether  a  sufficient  party,  1358,  1359. 

judgment  against,  efiect  of,  1363,  1364,  1408,  1425. 

when  necessary  party  to,  1358 — 1360.     And  see  Executor. 
foreign  creditor,  action  by,  1525. 
not  postponed,  1364. 
probate,  grant  and  eflEect  of,  1355,  1356,  1358,  1521,  1522. 
frame  of,  1351,  1352. 

further  consideration  of,  common  judgments  or  orders  on,  [1389 — 1402], 
1402—1408. 

payment  of  creditors  with  subsequent  interest,  [218]. 

proof  after,  on  undertaking  as  to  costs,  [1374]. 
heir,  establishing  will  against,  as  to,  1362. 

judgment  against,  for  personal  debt,  efiect  of,  1362. 
heirship  of  intestate,  inquiry  as  to,  [1075],  1348,  [1349]. 
husband,  proof  against  estate  of,  for  necessaries  for  wife,  1378. 
income  tax,  incidence  of  in  admon  of  insolvent  estate,  1405. 
incumbrancer,  consent  of,  to  sale,  1372. 
incumbrances,  inquiry  as  to,  [1348,  1412,  1471—1473, 1849]. 
insolvent  estate,  1404 — -1410. 

afterwards  providing  enough  to  pay  debts  in  full  but  not  whole  of 
interest,  1370. 

bankruptcy,  administration  in,  1404. 
rules  in,  application  of,  1405,  1406. 

costs  of  administering,  1403,  1404,  1448,  1449,  1453,  1454. 

income  tax,  incidence  of,  1405. 

interest  on  debts,  1369,  1370. 

mesne  rents  and  profits,  application  of,  1373. 

residue,  apportionment  of,  1448. 

taxation  of  costs  as  between  solicitor  and  client  and  as  between  party 
and  party,  difference  to  be  paid  to  plaintiff  if  estate  insolvent,  [1396]. 
interest  on  debt,  creditor  entitled  to,  1369 — 1371.     See  Intekbst. 

deduction  of  income  tax  from,  1369. 

insolvent  estate  afterwards  providing  enough  to  pay  debts  in  full  but 
not  whole  of  interest,  1370. 

mortgagee  entitled  to,  1372,  1407,  1408,  1852. 

payment  of,  directed,  [1393]. 

rate  of,  1369. 

subsequent  to  certificate,  computation  of,  [1389,  1397],  1398,  1402, 
1403. 

verification  of  amount  of,  by  affidavit,  1391,  1392,  1402. 
joint  and  several  creditors,  proof  by,  1407,  1408. 
judgment  in,  usual  forms  of,  [1347 — 1349],  1349  et  seq. 

clauses  in,  to  bo  numbered,  1350. 

plaintiff's  debt  not  established  by,  1376. 

procedure  to  obtain,  1350,  1351. 

proceedings  under,  not  to  be  taken  without  leave  of  Judge,  1418. 

right  to,  1360  et  seq. 
judgment  creditors,  right  of,  1363,  1364. 

priority  of,  in  administration,  1362,  1363,  1364,  1365. 
landlord,  right  of,  to  distrain  under  Bankruptcy  Acts,  743. 
leave  to  attend  proceedings  in,  when  given,  1377. 
to  prove,  after  proper  time,  [1374]. 

after  further  consideration  on,  terms,  1375. 
legacies,  interest  on,  1446 — 1447. 

contribution  for  debts,  assets  deficient,  [1575 — 1578]. 
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legacy  of  debt,  interest  payable  on,  1370. 

legal  and  equitable  assets,  apportionment  of  costs  between,  1391. 

distinction  between,  1367,  1368,  1604—1608. 
liability  distinguished  from  debt,  1377,  1405. 
lien,  sale  of  estate  subject  to,  1372. 
Limitations,  Statute  of,  debt  when  barred  by,  1381 — 1389.  See  Limitations, 

Statute  of. 
liquidator,  by,  1361. 
lunatic,  administration  of  estate  of,  1361. 

proof  against  estate  of,  1378. 
married  woman,  loan  by,  to  husband  in  trade,  proof  for,  1406. 

rules  as  to  administration  of  estates  of,  not  altered  by  Married  Women's 
Property  Act,  1367. 

separate  estate  of,  equitable  assets,  1367. 
marshalling  assets  in,  [1596— 1604],  1604^1608.     See  Makshalling. 
missing  creditors,  fund  belonging  to,  carried  over,  1403. 
mortgage,  deficiency  on  further  consideration  raised  by,  [1397],  1398,  [1545 
—1547]. 

order  directing,  how  worked  out,  1398. 
mortgagee,  action  by,  orders  in,  1348,  [1848—1850],  1850—1852. 

consenting  to  sale  in  action,  1372,  1852. 

costs  of,  suing  as  creditor,  1851,  1852. 

creditors  generally,  must  sue  on  behalf  of,  1850. 

proof  by,  1407,  1408. 

sale  of  realty  in  action  by,  [184«],  1850,  1851. 

unsatisfied,  right  of,  to  come  against  other  real  estate,  1361. 
mutual  credits,  set-off  as  between,  1406. 

necessaries,  proof  for,  against  estate  of  husband  or  lunatic,  1378. 
notice  of  proceedings  to  creditors,  1377. 
original  judgment  or  order,  forms  of,  [1347 — 1349]. 
originating  summons,  judgment  in  action  commenced  by,  [1347]. 

procedure  by,  1351,  1360. 
other  creditors,  as  to  whether  creditor  must  sue  on  behalf  of,  121, 1351,  1352. 
outstanding  personalty,  inquiry  as  to,  1350. 

apportionment  of,  when  got  in,  by  executor,  [1396]. 
overseers,  priority  of  parish  against  estate  of,  1363. 
parties  to,  1358—1360,  2125. 
partner,  deceased,  against  estate  of,  1403,  [2114,  2121],  2125,  2126,  2129, 

2130. 
party  and  party  costs  only  allowed,  1404. 
payment  in  of  balance  by  executor,  [1389].     See  Payment  and  Teansfbr. 

of  debts  in,  1403. 
pendency  of,  stays  Statute  of  Limitations,  1387,  1388. 
personal  estate,  account  of,  in,  is  usually  without  exception,  1559. 

carried  on,  on  further  consideration,  [1396]. 
personalty,  common  judgment  against,  [1347]. 

and  realty,  testacy  or  intestacy,  [1347],  1348. 

continuation  of  account  on  further  consideration,  [1396]. 

frame  of  action  for  administration  of,  1351,  1352. 
plaintiff,  costs  of,  priority  of,  1403,  1404. 

death  of,  after  judgment,  1352. 

debt  of,  entitling  him  to  sue,  1360,  1361,  1525. 

where  fund  realised  by  diligence  of,  1394,  1404. 
preference  to  creditor,  right  of  executor  to  give,  1368,  1369,  [1441]. 
preferential  payments  in,  1405,  1406. 
priority  of  debts,  1362—1366,  1405,  1406,  1410. 

Probate  Court,  representation,  jurisdiction  to  grant,  1355.     See  Pbobate. 
probate,  action  by  and  against  representative  before,  1085,  1359. 

costs  of  probate  litigation,  1404. 

duty,  return  of,  [1396]. 
effect  of,  1356—1358. 

of  wills  of  persons  domiciled  abroad,  1355,  1356,  1357,  1521,  1522. 
proof  of  debts  in,  [1373,  1374],  1375—1389. 

acceptance,  by  holder  of,  1377,  1408. 
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proof  of  debts  in — contimied. 

affidavit  not  now  necessary,  unless  claim  disallowed  by  executors, 

1375. 
allowance  and  disallowance  of  claims,  [1373,  1374],  1375 — 1389. 
annuity,  for,  1406. 
appearance  on,  1377. 

assignee  of  debt,  by  or  against,  1378,  1405. 
calls,  future,  in  respect  of,  1405. 
contingent  liability,  1405. 
costs  of,  1380. 

cross-examination  of  claimant  on  affidavit,  1376. 
debt  payable  at  future  date,  1376. 
firm,  by  creditor  of,  1407. 
insolvent  estate,  against,  1404 — 1408. 
married  woman,  by,  for  loan  to  husband  in  trade,  1406. 
mortgage  by  tenants  in  common — ^payment  by  one  co-debtor  in  excess 

of  share  of  debt,  proof  against  estate  of  other  co-debtor,  [1399]. 
mutual  credits,  set  off  as  between,  1406. 
parties  entitled  to  attend  on,  1377. 
priority,  1362—1366. 
secret  profit,  in  respect  of,  1405. 
secured  creditor,  by,  1407,  1408. 

for  difference  between  amount  realised  and  valuation  of  security 
allowed,  [1399]. 
Statute  of  Limitations,  when  a  bar  to,  1381 — 1389. 
time  for,  1379,  1380,  1405. 

improvement  expenses,  for,  by  local  board,  1377. 
leave  to  prove  after  time  expired,  [1374],  1379. 
voluntary  debt,  for,  1406. 

gift  from  third  party  to  mitigate  loss,  notwithstanding, 
1377. 
realty,  usual  judgments  for  administration  of,  [1347]. 
frame  of  action  for  administration  of,  121,  1351. 
Uable  to  creditors,  not,  till  judgment  in  admon  action  obtained,  1361. 
mortgage  of,  to  raise  deficiency,  [1397],  1398. 
right  to  judgment  or  order  against,  1361,  1362. 
s£ile  of,  conduct  of,  right  of  plaintiff  to,  1371,  1372. 

deficiency  of  personal  estate  raised  by,  [1397],  1398. 
directed  in  first  instance,  1371. 

but  not  against  will  of  beneficiaries,  1371. 
free  from  incumbrances,  under  Conveyancing  Act,  1373. 
in  mortgagee's  action,  1348. 
mortgagee's  consent,  with,  1372. 

order  of  sale  of  descended  and  specifically-devised  estates,  1371. 
vesting  lauds  sold  in  purchaser,  1232 — 1234,  11372. 
where  there  are  distinct  incumbrances,  1371,  [1472]. 
receiver,  pendente  lite,  appointment  of,  1354. 

recognizances  and  statutes,  priority  of,  over  other  debts,  1302,  1363. 
recoupment  of  money  paid  by  mistake  to  creditors,  1609. 
redemption  by  plaintiff  against  incumbrancer,  1483. 
refunding,  legatees  and  others,  by,  [1591—1593],  1593—1596. 
rents,  account  of,  1373,  [1396,  1412]. 

arrears  of,  no  priority  over  simple  contract  debts,  1364. 
representation  in,  1352  et  seq. 

administrator  ad  litem,  when  sufficient,  1354. 
Bale  of  funds  in  Court  directed,  [1391,  1393]. 

secured  creditor,  action  by,  1348,  [1848—1850],  1850—1852.      See  supra, 
"  mortgagee." 
proof  by,  [1399],  1407,  1408. 
separate  accounts,  payment  in,  of  proceeds  of  incumbered  estates  to,  1371. 
solicitor's  lieu,  priority  of,  1366. 
statute,  debts  having  priority  by,  1363. 
stay  of  proceedings  in,  1352. 
subsequent  interest,  [1389],  1398.     See  supra,  "  interest." 

References  to  the  Forms  are  printed  thus  [795]. 
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CREDITOR'S  ACTION— co)i«m«ed. 

summons,  order  for  administration,  1351,  1360. 

surviving  partners,  action  by,  1361. 

taxation  of  costs,  assets  deficient,  [1396],  1403,  1404. 

testamentary  expenses,  what  are,  1366. 

title  of  action,  when  to  be  on  behalf  of  other  creditors,  1351,  1352. 

matter,  1349. 
transfer  of,  to  or  from  County  Court,  1351. 

Trustee  Acts,  powers  of  Court  under,  on  sale  of  realty,  1232 — 1234 

unclaii-:cd  funds,  mode  of  dealing  with,  1403. 

undertrJdng  to  pay  debts,  payment  on,  [1396]. 

voluntary  covenant  or  bond,  by  creditor  suing  on,  1360,  1365. 

release  of  debt,  effect  of,  1365,  1366. 

payments  to  creditor,  1365. 
wagering  debt,  proof  for,  1378. 
writ  in,  indorsement  of,  1351. 

CREDITOR'S  DEED, 

costs  of  trustees  of,  when  allowed,  1130,  1132. 
foreclosure  against  trustees  of,  1861. 
retainer  of  solicitor  by  trustees  of,  1030,  1031. 

CRIMINAL  PROSECUTION, 

appeal  does  not  lie  to  Court  of  Appeal  in  criminal  matters,  435, 458,  817,  818. 
discovery  which  might  expose  party  to,  not  required,  96 — 97. 
production  of  documents  not  given  to  aid,  96. 
stay  of,  by  Chancery  Division,  133. 

CRIMINATING  QUESTIONS, 
need  not  be  answered,  96. 
what  are,  96. 

CROSS  ACTIONS, 

security  for  costs  in,  29. 

stay  of  proceedings  in  case  of,  800. 

CROSS  APPEALS, 

practice  as  to,  [812],  837—839. 

CROSS-EXAMINATION, 
account,  on,  106,  1317. 
00 -defendant's  witnesses,  of,  106. 

on  affidavits  generally,  [100],  105,  106.     See  Affidavit. 
costs  of,  105,  106. 
in  Chambers,  [100]. 
on  affidavit  as  to  documents  not  permitted,  72. 
disclosing  names  of  partners,  12. 
in  support  of  petition,  374. 

summons,  315. 
of  claimant  in  creditor's  action,  1376. 
production  of  documents  on,  by  company,  71. 
time  for  giving  notice  of,  106. 

CROSS-MOTIONS.    See  Motion. 
order  on,  [376]. 

CROWD, 

collection  of,  in  street,  restrained,  602. 

CROWN, 

account  against,  383,  1331. 

administration  action  against,  by  summons,  1421. 

administrator  on  behalf  of,  account  against,  1585. 

hona  vacantia,  entitled  to,  1585. 

costs  given  for  and  against,  [381],  383,  [1250],  12G8,  1585. 

debts  to,  priority  of,  1362. 

Debtors  Act  does  not  apply  to,  433. 

when  operating  as  charge  on  laud,  2002. 

Vol.  I.  ends  with  p.  846  ;   Vol.  II.  with  p.  1824. 
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CROW'S— continued. 

declaration  binding  against,  jurisdiction  to  make,  165,  383. 
discovery  not  given  against,  66,  382. 

right  to,  66,  72,  382,  383 
executor,  right  of,  to  residue  as  against,  1540. 
foreclosure  action,  when  necessary  party  to,  1861. 
foreclosure  without  prejudice  to  rights  of,  [1831],  1840. 
interpleader,  by,  as  to,  494. 
invention,  patented,  right  of,  to  use,  633,  2314. 
jurisdiction,  how  exercised  as  against,  1252. 
legacy  lapsing  to,  [1580—1584],  1585,  1586. 
Land  Transfer  Act,  1897,  not  binding  on,  1353. 
Limitations,  Statutes  of,  not  applicable  to,  383. 
petition  of  right  to,  381 — 383.     See  Petition  of  Right. 
Prescription  Act,  not  bound  by,  383. 
prohibition,  entitled  to  claim,  at  any  stage,  786. 
redemption  by,  on  forfeiture  and  escheat,  1840,  1861. 
refunding  by,  1585,  1595. 
relief  when  granted  against,  381 — 383. 
surety  paying  debt  due  to,  rights  of,  1362,  1303. 
Treasury  Solicitor,  and  Assistant  Paymaster,  transfer  to,  as  nominees  for, 

[1580,  1581],  1584. 
vesting  order,  as  against,  1190. 
visitorial  jurisdiction  of,  1254. 

CURTESY  (TENANT  BY),  866,  874,  888,  1750,  1762. 
charged  with  interest,  [2006]. 

CUSTODY, 

discharge  of  prisoner  from,  433,  [462—465],  465—467,  818. 

CUSTODY  OF  INPANT,  [988—995],  995—1001.    See  Infant. 
appeal  from  order  as  to,  815. 

CUSTOM, 

award  as  to,  398. 

copyholders,  for  lord  to  grant  waste  with  consent  of,  592. 

copyholds,  to  work  mines  under,  569. 

dealing,  of,  1325,  1331,  1345. 

partnership,  of,  effect  of,  on  accounts,  2104,  2118. 

recreation,  as  to  right  of,  593. 

Stock  Exchange,  of,  2296.     See  Stock  Exchanoe. 

tenant,  for,  to  sell  surface  flints,  569. 

trade,  of,  rule  against  tacking  of  further  advances  not  affected  by,  2044. 

trading,  of,  followed,  in  taking  account  in  partnership  action,  2104,  2118. 

CUSTOM  HOUSE, 

agents,  persons  acting  as,  not  restrained  as  infringers,  632. 

CUSTOMARY  HEIR, 

inquiry  as  to,  [1075,  1349]. 

CUSTOMERS, 

discovery  of  names  and  addresses  of,  order  for,  [649]. 
injunction  against  applying  to,  [680],  684. 

GY-PRES,  1252—1254,  [1293],  1303.    See  Chakity. 

DAMAGES, 

acceptance  of  sum  for,  by  consent,  [508]. 
assessed  at  the  hearing,  [508]. 

under  undertaking,  510. 
injunction  not  granted  where  damages  adequate  remedy,  518. 
inquiry  as  to,  after  judgment,  [508]. 

after  writ  of  ne  exeat,  [505]. 
ancient  lights,  from  obstructing,  [557],  559. 
directed,  though  injunction  refused,  559. 

Meferences  to  the  Forms  are  printed  thus  [795]. 
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inquiry  as  to — continued. 

costs  of,  244,  [508]. 

detention  of  furniture,  from,  [166]. 

injunction,  in  action  for,  [507],  518,  [557],  659. 
when  refused,  559. 

interlocutory  injunction,  occasioned  by,  under  plaintiff's  undertaking, 
[507]. 

mesne  proiits,  in  nature  of,  [166]. 

misrepresentation  in  prospectus,  by  reason  of,  [2257]. 

nuisance,  caused  by,  [595,  597],  605. 

patent,  from  infringement  of,  [630,  650],  651. 
discovery  in  aid  of,  652. 

road,  from  obstructing,  [574]. 

specific  performance,  in  action  for,  [2159,  2171,  2201,  2202],  2219. 

stable,  from  nuisance  caused  by,  597. 

trade  mark  action,  in,  [619]. 

undertaking,  under,  [507]. 

water,  from  interference  with,  [583]. 
from  pollution  of,  [608]. 

wrongful  use  of  process  of  Court,  in  respect  of,  467. 
judgment,  leave  to  enter,  for  amount  to  be  certified  on  inquiry,  [166]. 
jurisdiction  to  grant,  and  mandatory  injunction,  518 — 521. 
liquidated,  or  penalty,  531,  2188. 
Lord  Cairns  Act,  under,  518,  559. 
loss  of  title  deeds,  by,  2230,  2231. 

married  woman,  recovered  by,  are  separate  property,  849,  877. 
measure  of,  by  breach  of  agreement  to  assign  lease,  2155,  2208.    ' 
by  erection  of  stand  to  view  procession,  604. 

injunction  to  restrain  sale  of  shares,  by,  510. 

stockbrokers,  against,  selling  shares  without  direction  before  settling 
day,  1332. 
minerals,  by  working,  [537].     See  Mines. 

motion,  not  given  on,  in  specific  performance  action,  if  not  given  by  judg- 
ment, 2158. 
nuisance,  in  cases  of,  where  actual  and  permanent  damage,  600,  610,  611. 
obstruction  of  road,  by,  [574]. 
receiver,  appointment  of,  not  lost  by,  521,  743. 
set-off  of,  262,  1049,  1060. 

shares,  in  case  of  false  issue  of  certificate  of,  2242,  2243. 
specific  performance  actions,  granted  in,  2155,  2157,  2158. 
sum  certain  to  be  paid  for,  [508]. 

tenant  for  life  recovered  by,  when  capital  money,  1770. 
trade-mark,  in  action  for  infringement  of,  625. 
undertaking  as  to,  [507],  609,  510. 

by  claimant,  [450]. 

by  company,  610. 

by  person  out  of  jurisdiction,  610. 

cross,  where  undertaking  given  in  lieu  of  interlocutory  injunction,  510. 

inquiry  under,  [507]. 

interpleader,  by  plaintiff  in,  495. 

mode  of  assessing  damages  under,  510,  511. 

ne  exeat,  on  application  for,  [504],  506. 

offer  to  accept  sum  under,  [508]. 
writ,  after  issue  of,  in  respect  of  matters  arising,  520. 

DANGEROUS  TRADE  OR  OCCUPATION, 
injunction  against,  [598],  601. 

DATING, 

judgment  or  order,  186. 

DAY, 

cause,  to  show,  against  judgment,  883,  [936—938],  939—941. 
costs  of,  [48],  52,  [136],  138,  1062. 

Vol.  I.  ends  with  p.  8 18  ;   Vol.  II.  with  p  .  1824. 
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DEALINGS  AND  TRANSACTIONS.    See  Account  ;  Paktnekship. 
account  of,  against  agent,  [1327—13301,  1330—1336. 
against  solicitor,  [1052],  1054,  1055. 
trust  funds,  with,  inquiries  as  to,  [1073—1078,  1096—1101]. 

DEATH, 

abatement,  none  by,  if  cause  of  action  survives,  115,  116. 
annuitant  of,  before  probate,  1569. 
evidence,  of,  by  certificate,  153. 

probate  or  letters  of  administration  not  evidence  of,  153. 
inquiries  as  to,  [1504 — 1507]. 

military  service  in  India,  in,  mode  of  reading  evidence  of,  [144]. 
petitioners,  of,  118,  373. 
presumption  of,  declared,  [1589]. 

cestui  que  vie  declared  to  be  deemed  dead  under  6  Anne,  c.  72,  [1713]. 

issue,  without,  no  presumption  of,  1590. 

oath,  form  of,  in  probate  division,  1590. 

practice  on  making  orders  of,  1590. 

preliminary  inquiries,  [1506]. 

when  death  will  be  presumed,  1590,  1591. 
receiver,  of,  [736],  738. 
trustee,  of,  effect  of,  1082. 

DE  BENE  ESSE, 

evidence,  entering,  in  judgment,  149. 

taking,  practice  as  to,  107. 
order  to  take  evidence  of  aged  witness,  before  examiner,  107. 

DEBENTURES, 

action,  debenture-holder's,  accounts  in,  [1953,  1954,  1959,  1960],  1966— 
1973. 

advertisements  for  claims,  1971. 

conduct  of,  1352. 

costs,  where  assets  insufficient,  1971. 

distinguishing,  between  holders  of  first  and  second  mortgage  debentures, 
account,  [1953]. 

minutes  of  judgment,  1971. 

notice  of  judgment,  1971. 

procedure,  1969,  1971. 

receiver  in,  appointment  of,  1969,  1970. 

trust  deed,  interest  under,  1971. 
apportionment  of  funds  amongst  holders  of,  [1956]. 
Bills  of  Sale  Acts,  exempted  from,  1948. 
blank,  in,  declaration  as  to  rights  of  holders  of,  [1956]. 
charge,  debenture-holder's,  declaration  of,  to  cover  assets  not  charged  by 
debentures,  [1954]. 
declaration  of,    when  company  dissolved,  and  reconstructed  by 
statute,  [1954]. 
compromise,  meaning  of,  in  provision  for  modification  of  rights,  1969. 
conduct  of  debenture-holder's  action,  1352. 
costs  of  action  as  to,  1880. 
debenture  stock,  1966. 

declarations  as  to  rights  and  priorities,  [1953 — 1961],  1971. 
defendant  sued  in  representative  capacity,  1971. 
directors,  issued  to,  1965. 
equitable  mortgagee  of,  sale  at  suit  of,  [1979]. 
floating  security,  debenture  taking  effect  as,  1968,  1969,  1971. 

receiver,  appointment  of,  on  application  of  holder  of,  1969. 

what  constitutes,  1968. 
inquiry  as  to  debentures  issued,  [1953,  1954]. 

as  to  other  incumbrances,  [1953,  1957]. 

and  property  comprised  therein,  [1953,  1955,  I960]. 
interest,  arrears  of,  accruing  after  tenant  for  life's  death,  1621. 

payment  of,  out  of  capital,  700. 
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interest,  under  trust  deed,  1971. 

investments  by  trastees  upon,  1141 — 1144,  1973. 

irregularity  in  issue  of,  effect  of,  1968. 

issue  of,  at  discount,  1966. 

jeopardy,  in,  where  property  comprised  in,  is,  immediate  sale  ordered, 

328. 
judgment  creditors,  debenture-holders  entitled  to  stand  as,  [1954]. 
Lloyd's  bonds,  priority  and  effect  of,  [1957],  1972. 
modification  of  rights  of  holders  by  resolution  of  majority,  1909. 
Mortgage  Debenture  Acts,  under,  1973. 
past  debt,  to  secure,  1966. 
payment  by  liquidators  of  company,  [1955]. 
preferential  payments  taking  precedence  of,  1971,  1972. 
priority  of,  [1955, 1957],  1967,  1968. 

inquiry  as  to,  [1954]. 

sets  of,  sealed  on  same  day,  2030. 

title  deeds,  lost  by  not  obtaining,  2031,  2032. 
Railway  Company's  Act,  1897,  under,  1970. 
realisation  and  getting  in  of  property  comprised  in,  [1954,  1958]. 
receiver  or  manager,  appointment  of,  [735,  736],  740,  746,  753—755,  774, 
[1954],  1969,  1970.     See  Recbivek. 

leave  to  borrow,  [764]. 

with  liberty  to  take  further  proceedings,  [1954]. 
redeemed,  reissue  of,  1968. 
registration,  of,  1961—1966,  1973. 

certiacate  of,  1962,  1963. 

extension  of  time  for,  [2443]. 

without  prejudice  to  prior  right  of  parties,  [2443,  2444]. 

omission  to,  effect  of,  1965. 

rectification  of,  1964,  [2444]. 

sufficient,  what,  1965. 

what  deeds  require,  1963. 
reissue  of  redeemed,  1966. 

remedies  available  to  debenture-holders,  1969 — 1971. 
representative  capacity,  holder  sued  in,  1971. 
sale  by  Court  on  application  of  debenture-holders,  328,  [1979]. 
set-off  of  amount  secured  by  second,  1323. 
sheriff  to  pay  money  to  receiver  for,  as  against  execution  creditor,  [1959], 

1969. 
stamp  on,  157,  1967. 

stocks  or  shares,  not  within  Judgments  Act,  1838,  s.  14,  0.  xvli.  1.  .472. 
trust  or  "  covering  "  deed,  declarations,  &c.,  in  reference  to,  [1953]. 
uncalled  capital,  comprising,  1965,  1966. 

declaration  of  charge,  inquiries,  [1959]. 

excluding,  [I960]. 
vendor  unpaid,  paramount  equity  of,  1968. 
winding-up  order,  declaration  as  to  effect  of,  on  right  to  realisation,  [1958]. 

DE  BONIS  ECCLM81ASTICIS, 
writ  of  sequestration,  418,  445. 

DEBT.    See  Ceeditoe's  Action. 

account,   &c.  of,  in  creditor's  action,  [1347 — 1349],   1377 — 1379.       See 

Cbeditoe's  Action. 
action  of,  for  non-payment  of  rent-charge,  2050. 
admission  of,  [1348,  1349],  1360,  [1830]. 
affidavit  of,  by  claimant  in  creditor's  action,  1375. 
aUowanee  or  disallowance  of,  [1373,  1374],  1375 — 1389.     See  Ceeditoe's 

Action. 
apportionment  of,  between  pure  and  impure  personalty,  [1474]. 

where  assets  deficient,  [1393,  1394]. 
appropriation  of  payments,  1088,  1324,  1325. 

Vol.  I.  ends  with  p.  846  ;  Vol.  II.  with  p.  1824. 
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assignment  of,  491,  1838,  1927,  1929.    See  Chose  in  Action. 
attachment  of,  [476],  478,  483.     See  Attachment. 
charge  of,  on  real  estate  of  testator,  1367,  1368,  1474,  1475,  1481. 
charged  on  separate  properties,  which  had  already  been  paid  out  o£  one 

property,  raising,  [1400]. 
composition  of,  liberty  to  executor  to  accept,  [1502],  1503. 
contingent,  inquiry  as  to,  [1462,  1463]. 
dilapidations,  for,  rank  of,  in  administration,  1377. 
disputed,  issue  as  to,  362. 
dividend  on,  to  be  paid,  [1396]. 
election  between,  and  legacy,  1533. 
executor,  by,  extinguishment  of,  1504. 
future,  assignment  of  undefined  portion  of,  1929. 
gaming,  bill  of  exchange  for,  dealing  with,  restrained,  713,  714. 

proof  for,  in  administration  action,  1378. 
getting  in,  duty  of  executor  as  to,  1503. 

interest  on,  1342—1345,  1369,  1370,  [1389],  1402,  1403.     See  Interest. 
judgment  creditor,  rights  of,  1838,  1999—2005.     See  Jttdgmekt  Ckeditoe. 
judgment  in  default  of  pleading  in  action  of,  [167]. 
legacy  and,  election  between,  1533. 

set  off  between,  1587,  1688. 
of,  to  debtor,  1552. 
Limitations,  Statute  of,  when  a  bar  to,  1381 — 1389.     See  Limitations. 
married  woman,  of,  separate  property  when  bound  by,  855,  875,  876. 
marshalhng    assets    for    payment    of,    [1596 — 1604],    1604 — 1608.     See 

Maeshaixing. 
notice  of  claims  to,  interpleader  in  case  of,  493. 
order  of  administration  for  payment  of,  1604 — 1607. 

payment  of,  1362—1366. 
partnership,  of,  2123  et  seq.    See  Paktneeship. 

receiver  to  get  in  debts  of,  743. 
payment  of,  ordered,  [1389 — 1402],  1403  et  seq.    See  Creditor's  Action. 

on  admission  of  assets,  [1348]. 
preference  in  payment  of,  executor's  right  to  give,  1368,  1369. 
priority  of,  1362—1366,  1405,  1406,  1410. 
proof  of,  in  creditor's  action,  [1373,  1374],  1375—1389.      See  Creditor's 

Action. 
real  estate,  interest  in,  declared  subject  to  testator's  debts,  [1591]. 
receiver  directed  to  pay  or  recover,  725,  [728 — 730],  742,  743. 
release,  voluntary,  of,  effect  of,  1365,  1366. 
retainer  of,  by  executor,  [1446],  1466 — 1470.     See  Executor. 
satisfaction  of,  by  advance,  must  be  ejusdem  generis,  1668. 

by  legacy,  [1533],  1538. 
separate  estate,  binding  on,  853,  861,  862. 
separate  properties,  charged  on,  which  had  already  been  paid  out  of  one 

property,  raising,  [1400]. 
set-off  between,  and  legacy,  1587,  1588. 
specialty,  breach  of  trust,  when,  1091. 

and  simple  contract,  rank  equally,  1364,  1607. 
specific  legacy  applied  in  payment  of,  amount  of  compensation,  1607. 
subsequent  interest,  [1389],  1398,  1402,  1403. 
tacking  of,  to  mortgage  of  realty,  2046,  2047. 
voluntary  covenant,  on,  1365,  1300. 
gift  to  mitigate  loss,  1377. 
payment  of,  by  father  of  debtor,  1365. 
release,  1365,  1366. 

DEBTORS  ACT,  1869.  .431— 433,  436. 

attachment  under,  against  solicitor  for  not  paying  balance,  [429],  432, 1062. 
against  trustee,  [425]. 
is  punishment  for  offence,  not  remedy  for  recovery  of 

debt,  433. 
service  on  debtor  personally  of  order  for  payment  not 
necessary,  where,  436. 
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bankruptcy,  when  a  protection  from  arrest  under,  435,  436. 

committal  for  six  weeks  under  s.  5 . .  436. 

contempt,  power  of  committal  for,  not  affected  by,  433,  457. 

costs,  committal  for  non-payment  of,  [428]. 

Crown  debts.  Act  does  not  apply  to,  433. 

default  by  trustee  ordered  to  pay  money,  [425],  466,  1125,  1126. 

discharge  of  prisoner  under,  [463],  466. 

inability  to  pay,  defence  of,  under  Act  of  1878.  .432,  466. 

instalments,  payment  by,  ordered,  [426]. 

jurisdiction  under,  when  and  how  exercised,  431 — 433,  436,  437. 

non-payment  of  taxed  costs,  [428]. 

orders  under,  enforcing  payment  by  attachment  or  committal,  [425]. 

partner  not  liable  to  imprisonment  under,  2105. 

sequestration  under,  442. 

solicitor,  when  liable  to  attachment  under,  432,  1062. 

writ  of  ne  exeat,  subject  to  provisions  of,  505. 

DEBTORS  ACT,  1878.. 432,  466. 

discretion  under,  exercise  of,  reviewed  on  appeal,  433. 

DECEIT.     See  Fraud  ;  Misbepeesentation. 

DECLARATION, 

deceased  person,  of,  when  admissible  in  evidence,  150,  151. 
nationality,  of,  155. 

DECLARATION  OF  RIGHT,  163—165. 

as  to  future  contingent  and  merely  legal  rights,  165. 

as  to  merely  legal  right,  165. 

attorney-general,  against,  165,  383. 

between  co-defendants,  164. 

cause  of  action,  must  be,  to  justify  action  for  declaratory  judgment,  1 64, 165. 

in  judgments,  164. 

injunction,  where  relief  by,  refused,  184. 

legal  estate  held  to  pass  by,  2238. 

may  be  made  on  petition;  motion,  or  summons,  164,  374. 

may  be  made  without  administering  consequential  relief,  164. 

practice  as  to,  altered  by  Judicature  Act,  164. 

rectification,  of,  indorsed  on  settlement,  [1639 — 1643],  1644,  1645. 

validity  of  instrument  in  question,  where,  164. 

in  particular  cases — 

abatement  and  apportionment,  as  to,  [1551,  1577, 1578]. 

from  purchase-money,  as  to  right  to,  [2191,  2192]. 
absolute  conveyance,  of  right  to,  [937,  938,  1974]. 
account  stated  to  stand,  with  leave  to  surcharge  and  falsify,  [1336, 
1337]. 
to  be  opened,  [1338]. 
to  be  treated  as  settled,  [44]. 
accumulation  of  income,  as  to,  [1534, 1582]. 

trust  for  purpose  involving,  declared  invalid,  [1534]. 
ademption  and  satisfaction  of  bequests,  as  to,  [1538, 1551]. 
administrator,  of  right  of,  to  retain  debt,  [1466]. 
adoption  of  accounts  and  proceedings,  as  to,  [941]. 
advancements,  as  to,  [1533,  1662,  1663]. 
advowson,  as  to  right  to  partition  of,  [1816]. 

after-acquired  property,  as  to  agreement  for  settlement  of,  [1636]. 
agent  accountable  for  profits,  as  to,  [1329]. 
agreement,  declared  binding,  [1624,  2136,  2170,  2211]. 
provided  good  title  can  be  made,  [2137]. 

to  be  specifically  performed,  [919,  1624,  1625,  1646,  2136,  2137, 
2211]. 
allowance  of  remuneration  for  managing  farm,  as  to,  [1496]. 
allowances,  as  to,  of  sums  in  account,  [1310,  1329, 1608]. 
annual  charges,  as  to  keeping  down,  [1685]. 
annuitant,  as  to  right  of,  under  grant,  [2047,  2048]. 
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annuity,  charged  on  property  of  testator,  as  to  payment  of,  [1566, 
1567]. 

declared  only  for  life  and  from  end  of  accumulation  period,  [1566]. 

enforcing  agreement  to  grant,  [2212]. 

fund,  to  form  part  of  residue,  [1562]. 

payable  during  widowhood,  as  to,  [1564]. 

rateably  out  of  income  of  real  and  personal  estate,  [1582]. 

raiseable  by  sale  or  mortgage,  as  to,  [1139,  1567]. 
appointed  estate,  as  to  persons  to  administer,  [1663]. 
appointment,  setting  aside,  as  fraud  on  power,  [1672]. 

document  effectual  as,  [1671],  1671,  1672. 

wiU  effectual  as,  [1663,  1671]. 
apportionment  of  capital  and  income,  as  to  mode  of,  1610,  [1611, 1612, 

1615]. 
appropriated  fund  to  sink  into  residue,  [1562]. 
appropriation  of  funds  to  meet  bills  of  exchange,  [2300]. 
assets  of  partnership,  as  to  property  forming,  [2098],  2098. 
assignment,  as  to  defendants  being  bound  to  accept,  [2178]. 
balances,  as  to,  left  with  banker  of  executors,  [1117]. 
bankruptcy,  as  to  invalidity  of  limitations  over  on,  [1636]. 
hona  vacantia,  that  Crown  entitled  to,  [1580 — 1583]. 
bonuses,  of  contractors'  rights  to,  [1310]. 
breach  of  trust,  as  to  liability  for,  [1077,  1098—1103]. 

as  to  income  of  fund  replaced  by  representatives,  [1100]. 
building,  as  to  sale  of  laud  for,  by  auction,  [1692]. 

society,  as  to  rights  and  liabilities  of  members  of,  [2053,  2055]. 
burial  fees,  as  to  right  to,  [2304]. 
business,  profits  of,  declared  to  be  income,  [1615]. 
calls  on  shares,  as  to  liability  to  pay,  [2292]. 

as  to  raising,  [1464]. 
canal  proprietors,  as  to  water  rights  of,  [584]. 
capital  and  income,  as  between,  [1611,  1612, 1615]. 
chapel,  as  to  right  to  officiate  in,  709. 
charge,  of,  [1399, 1973,  1976—1978,  1995]. 

equitable,  [1976—1978]. 

in  favour  of  debenture  holders,  [1953—1956,  1959]. 
of  judgment  creditor,  [1995]. 
of  solicitor,  [1042—1045]. 

kept  alive  notwithstanding  form  of  reconveyance,  [1833]. 

maintenance  of  infant,  for,  [961]. 

on  proceeds  of  sale  of  coffee,  [2300]. 

private  improvement  expenses,  for,  [1988, 1989]. 

rmcaUed  capital,  on,  [1859]. 
charity,  gift  to,  declared  good,  [1244]. 
declared  void,  [1293]. 

property  of,  as  to  right  to  sell,  [1275]. 
as  to  mode  of  letting,  [1284,  1286]. 

trust  for,  declared,  [1287]. 
Charity  Commissioners,  of  right  to  sell  without  consent  of,  [1275]. 
children,  as  to  illegitimacy  of,  [2241]. 
class,  of  rights  of,  to  take,  [1531]. 
clear  residue,  as  to  distribution  of,  [1612]. 
coal,  as  to  rents  of  seam  of,  538. 
collateral  advantage,  that  mortgagee  entitled  to  hold  property  as 

security  for,  [1833]. 
colonial  estate,  as  to  management  of,  [778]. 
common,  of  right  of,  [589]. 
company,  covenants  by,  binding  on  new  company,  [2211]. 

transfer  of  assets  and  business  by,  as  to,  [694]. 
compensation  or  abatement,  as  to,  in  specific  performance  action, 

[2190—2192]. 
compromise,  as  to  enforcement  of  agreement  for,  [2214]. 
consolidation  of  mortgages,  as  to,  [2012,  2083]. 
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contempt  of  Court,  as  to,  by  absconding  with  infant,  [1009]. 
contingent  legacies,  as  to  income  of  fund  set  apart  to  meet,  [16111. 
contract,  setting  aside,  for  misrepresentation,  [2256,  2257]. 

for  surreptitious  dealings  with  agent,  [2268]. 
contractor,  as  to  rights  of,  under  contract,  1310. 
contribution,  as  to,  as  between  cestuis  que.  trust,  [1103]. 

as  between  parties  liable,  [1102,  1103,  2068,  2069, 
2071,  2072]. 
debts,  for  payment  of,  [1544—1547,  1599, 1602]. 
tenant  for  life,  by,  to  fines,  &o.,  [1704, 1706]. 
conveyance,  as  to  execution  of,  to  carry  into  effect  articles  of  separa- 
tion, [919]. 
as  to  right  of  mortgagee  to,  [1917,  1919]. 

purchaser  to,  [1834]. 
destroyed  by  settlor,  as  to  terms  of,  [2239]. 
in  fraud  of  creditors,  declared  void,  [2280 — 2282]. 
copyholds  comprised  in  security,  as  to,  [1889]. 

as  to  fines  on,  and  right  of  admission  to,  [1706,  2304,  2305]. 
costs,  as  to  charge  of,  [235,  469,  2214]. 

liability  to  pay,  [1058,  1890]. 
payment  of,  [1600]. 
right  to  be  indemnified  against,  [2071]. 
of  attempted  sale  under  Settled  Land  Act,  as  to,  [1766]. 
of  inquiry  as  to  sale  at  alleged  insufficient  price,  as  to,  [1890]. 
covenant,  of  breach  of,  [689]. 

creditors,  deeds  declared  fraudulent  as  against,  [2280 — 2282]. 
criminal  prosecution,  as  to  deed  executed  for  purpose  of  stifling,  [2271]. 
Crown,  against  jurisdiction  to  make  binding,  165,  383. 

of  title  of,  [1580—1683]. 
damages,  as  to  right  to,  in  specific  performance  action,  [2203]. 
death,  as  to  presumption  of,  [1589],  1590. 

practice,  on  making  orders  presuming,  1 590. 
debenture  holders,  as  to  rights  and  priorities  of,  [1953 — 1961]. 

practice,  as  to  inserting  declaration  of  charge,  1953. 
debt  declared  payable  out  of  realty,  [1592]. 

rateably  out  of  pure  and  impure  personalty, 
[1474, 1581]. 
debts,  as  to  contribution  to,  by  specific  legatees  and  devisees,  [1544 — 

1546, 1600—1602]. 
deed  declared  void,  [2244,  2279,  2280]. 

to  be  security  only  for  amount  due,  [1052,  1336]. 
defect  in  execution  of  power,  supplying,  [1671]. 
deficiency,  as  to  raising,  by  sale  or  mortgage,  [1597]. 

of  annuities  charged  on  realty  to  be  made  good  out  of  corpus,  [1567]. 
demonstrative  legacies,  as  to,  [1551]. 
deposit  money,  of  forfeiture  of,  [2219]. 
disentailing  deed,  of  title  under,  to  past  and  future  rents  and  personal 

estate  to  be  invested,  [1716]. 
dividends,  as  to  liability  for,  with  compound  interest,  [1074]. 
domicile,  as  to,  [1517].' 
donatio  mortis  causA,  as  to  validity  of,  [1552]. 
double  contingency,  of  failure  of  devise  on,  [1589]. 
ecclesiastical  property,  as  to  dealing  with,  [1707,  1708]. 
election,  as  to,  for  benefit  of  infant,  [1231]. 

liability  and  mode  of  making,  as  to,  [1525 — 1528]. 
enjoyment  in  specie,  as  to  right  to,  [1614]. 
equitable  lien  or  charge,  of,  [1973—1978]. 

mortgagee,  of  rights  of,    [1232,   1973,  1976—1978,  2022, 
2178]. 
equity  to  settlement,  as  to,  [902]. 
establishing  conveyance  fraudulently  destroyed,  [2239]. 
execution  of  works,  as  to,  [1310]. 
executors,  as  to  special  remuneration  to,  [1496]. 
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executory  settlements,  as  to  carrying  out  of,  [1646,  1647,  1650,  1651]. 

exoneration,  aa  to  right  of,  [1602,  2018]. 

farm,  that  vendor  bound  to  keep  in  state  of  cultivation,  [2173]. 

fines  to  building  society,  as  to  liability  to  pay,  [2053]. 

first  charge,  of  right  of  receiver  and  manager  to,  [764]. 

foreign  guardian,  as  to  rights  of,  [994]. 

securities,  as  to  continuance  of,  [1501]. 
forfeiture,  of  deposit  money,  [2219]. 

of  lease,  consequent  on,  [2306]. 

of  legacy,  [1535]. 

of  life  estate,  as  to,  [1693]. 
forged  transfers,  as  to  invalidity  of,  [2240]. 
fraudulent  transactions,  setting  aside,  [1672,  1889,  2244,  2250,  2253, 

2279,  2280,  2281]. 
general  devises  and  bequests,  declarations  relating  to,  [1531 — 1535]. 
glebe  lands,  as  to  erection  of  buildings  on,  [2378]. 

as  to  right  to  charge  on,  [2048]. 
government  annuity,  of  right  to  receive,  1566. 
ground  rents,  declared  to  be  personalty  and  not  to  be  sold,  [977]. 
guaranty,  as  to  construction  of,  [2071]. 
heir  declared  entitled,  [1294]. 

trustee,  [1163,  1224]. 
heirlooms,  as  to  executory  trust  of,  [1550]. 
highway,  that  local  board  not  entitled  to  obstruct,  [577]. 
hotchpot,  as  to  bringing  sums  into,  [1663]. 
house  fit  for  habitation,  as  to  completion  of,  [2204]. 
illegitimacy,  of,  [2241]. 
impropriety  of  proceedings,  as  to,  [1059]. 

of  sale,  of  result  of,  [1890]. 
income,  profits  of  business  declared  to  be,  [1615]. 
incompetency,   of,    to    purchase   by   reason   of    fiduciary   relation, 

[2253]. 
incumbrancers,  of  right  of,  as  to  property  fraudulently  omitted,  [1889]. 
indemnity,  of  right  to,  [1127,  1464,  2071,  2072,  2091,  2292—2295]. 
infant,  as  to  custody  and  control  of,  [994]. 

as  to  religious  education  of,  [993]. 

rights  of,  to  accumulations  of  income,  [959,  961,  962,  976]. 
to  share  in  business,  [2131]. 

declared  trustee,  [938,  1224,  1225,  1226,  1227,  1229]. 

election  to  talse  under  will,  for  benefit  of,  [1231,  1525]. 

judgment  not  binding  on,  [941]. 

offer  for  benefit  of,  [937]. 

postponement  of  sale  for  benefit  of,  [977]. 

residue  held  in  trust  for,  [1164]. 
injunction,  of  right  to,  to  restrain  running  of  trains,  686. 
insolvency,  of  rights  of  parties  consequent  on  another's,  [1075]. 
insufficient  security,  as  to  apportionment  of   money  recovered  on, 

[1615]. 
insurance,  of  right  to  receive  amount  of,  [2070]. 
interest,  as  to  charging  tenant  for  life  with,  [2006]. 

trustees  or  executors  with,  [1074,  1117],  1118. 

compound,  as  to  charging,  [1705]. 

on  advances,  as  to  charging,  [1663]. 
intestacy,  of,  [1533,  1580,  1581]. 

Intestates'  Estates  Act,  1890,  as  to  widow's  charge  under,  [1485]. 
investment,  as  to  impropriety  of,  [1097, 1100,  1101]. 

less  sum,  improper  investment  declared  good  for,  [1101]. 
jewels,  as  to  right  to,  [1550]. 
joint  and  several  liability,  of,  [2257]. 

tenancy,  as  to  creation  of,  [1671]. 
jointure,  equitable,  of  plaintifi's  right  to,  [917]. 
judgment  creditors,  debenture  holders  entitled  to  stand  as,  [1954]. 
judicial  separation,  as  to  effect  of  decree  for,  [922]. 
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land,  as  to  right  of  railway  company  to  take,  687. 

adjoining  churchyard,  as  to,  [2200]. 
lapse  of  devise  or  bequest,  as  to,  [1531]. 
larch  plantations,  as  to  proceeds  of,  [1683]. 
lease,  as  to  agreement  for,  [1286]. 

as  to  invalidity  of,  [1286]. 

terms  of,  [2199,  2202,  2203,  2201,  2205]. 

defendant  declared  trustee  for  purpose  of  granting,  [1227]. 
leaseholds,  as  to  vesting  of,  in  trustees  for  legatee,  [1549]. 
legacy,  as  to  abatement  of,  [1577,  1578]. 

as  to  marshalling  in  favour  of,  [1600,  1603]. 
raising,  1614,  [1581]. 
right  to,  [1603]. 
validity,  lapse,  waiver  of,  &c.,  [1531 — 1533,  1589]. 

legacies  not  entitled  to  priority  over  annuities,  [1577]. 

legatee  not  entitled  to  accept  part  only,  [1551]. 

unsound  mind,  legatee  of,  entitled  to,  [1441]. 
level  crossing  over  railway,  of  right  to  use,  [577]. 
lien  of,  for  advances  to  executor,  [1103]. 

for  expenditure  on  land,  [1985]. 

on  proceeds  of  sale,  until  breach  of  trust  made  good,  [1101]. 

partnership,  on  share  in,  [2132]. 

property,  on,  for  assets  employed  in  business,  [1119]. 

policy  of  assurance,  on,  [1986]. 

Public  Health  Act,  under,  [1987, 1988]. 

purchaser,  of,  for  deposit,  [2177]. 

reversion,  on,  [1984]. 

solicitor,  of,  on  property  recovered  or  preserved,  [1042 — 1045]. 

vendor,  of,  for  unpaid  purchase-money,  [2222]. 
limitation,  as  to  failure  of,  for  want  of  words  of  inheritance,  [1672]. 
Lloyd's  bonds,  of  rights  of  holders  of,  [1957]. 
lost  settlement,  establishing,  from  draft,  [2226,  2239]. 

property  declared  subject  to  trusts  of,  [2227]. 
maintenance  and  fortune  of  infant,  as  to,  [961,  962,  976,  1440]. 
management  of  colonial  estate,  as  to,  [778]. 
mansion-house,  as  to  raising  sum  for  rebuilding,  [1691]. 
marital  rights,  deed  declared  a  fraud  on,  [2279]. 
market,  of  right  to,  [593]. 
marriage,  articles  of,  as  to  carrying  out,  [1634,  1635,  1646,  1647]. 

as  to  invaUdity  of,  [1635], 

declared  void  and  property  vested  in  Crown,  [1582]. 

of  infant,  as  to  propriety  of,  [1016]. 
married  woman,  as  to  absolute  title  of,  on  releasing  power,  [1672]. 

of  rights  of,  after  judicial  separation,  [922]. 
marshaUing  assets,  as  to  right  and  mode  of,  [1596 — 1604]. 

securities,  as  to  right  and  mode  of,  [2016 — ^2020]. 
minerals,  as  to  rights  of  successive  tenants  for  life  of,  [1690]. 
mines,  as  to  liability  for  wrongful  working  of,  [567]. 
minister  disentitled  to  officiate,  as  to,  [709]. 
misrepresentation  in  prospectus  or  by  promoters  of  company,  of  rights 

consequent  on,  [2256,  2257]. 
missing  instrument,  as  to  contents  of,  [2226]. 

mistake,  that  deed  executed  or  prepared  by,  [1635, 1640,  1641,  2233]. 
modification,  agreement  binding,  subject  to,  [2212]. 
Moneylenders  Act,  1900,  that  transactions  ought  to  be  reopened  and 

set  aside,  [2277]. 
mortgage,  as  to  premises  to  be  included  in,  [1889]. 

tenants  in  common  by,  proof  against  estate  of  other  co-debton 
where  one  co-debtor  has  paid  in  excess  of  his  share  of  debt, 
and  declaration  of  charge,  [1399]. 

to  stand  as  security  only  for  what  actually  due,  [1052,  2276]. 
mortgagee,  of  right  of,  against  several  defendants,  [1892]. 

to  have  absolute  conveyance,  [1917,  1919]. 

Vol.  I.  ends  with  p.  840 ;  Vol.  II.  with  p.  1824. 


General  Lndex.  2579 

DECLARATION  OE  'RIGKT— continued. 
in  particular  oases — continued. 

mortgagee,  of  right  of,  to  hold  property  aa  security  for  collateral 
advantage,  [1833]. 
to  payment  out  of  assets,  [ISiS]. 
mutilation,  that  validity  of  deed  not  affected  by,  [2234]. 
neglect  to  give  notice,  as  to  damage  by,  [2024]. 
negligence,  as  to  liability  of  vendor  for,  [2173]. 
new  company,  of  liability  of,  to  covenants  by  old  company,  [2211]. 
next  of  kin,  as  to  right  of,  [1532], 
notice,  as  to  priority  by,  [2023,  2024], 
objection  of  purchaser,  as  to  invalidity  of,  [2197]. 
order  of  Court,  as  to  incumbrancers  being  bound  by,  [1834]. 
"  outgoings,"  as  to  construction  of,  [1689], 
oyster  fishery,  of  right  to,  [586]. 

parliamentary  deposit,  as  to  application  of,  [2416,  2417]. 
partition  action,  in,  as  to  rights  of  parties,  [1791,  1812]. 

parties  to,  declared  trustees,  [1230]. 
partner,  deceased,  as  to  liability  of  estate  of,  [2121]. 
partners,  as  to  liability  of,  for  defalcations  of  co-partner,  [1102]. 
partnership,  as  to  validity  of,  and  rights  under,  [2090 — ^2092,  2099], 
2102,  2115,  [2130—2132]. 

as  to  dissolution  of,  [2097,  2192]. 

mortgage  by  partner  to  secure  partnership  debts,  [2117]. 

property  of,  [2098],  2098. 

right  to  return  of  premium,  [2099]. 

realty  of,  to  be  deemed  personalty,  [2132]. 
pasture,  of  right  to  common  of,  [589]. 
person  meant,  as  to,  [1531]. 
personal  liability  of  trustee,  as  to,  [1077,  1098,  1099,  1119]. 

security,  as  to  right  of  trustees  to  advance  money  on,  [1139]. 
portions,  as  to,  [1660,  1661]. 

as  to  insertion  of  power  for  charging,  in  settlement,  [1650]. 
postponement  of  sale  of  realty,  as  to,  [977]. 
power,  as  to  will  operating  as  execution  of,  [1663,  1671]. 
pre-emption,  of  right  of,  [1487]. 
preference  of  creditors,  as  to,  [1441]. 
prejudice,  without,  to  other  questions,  [1532,  1635]. 
presentation,  as  to  right  of,  708,  [1817]. 
presumption  of  death,  of,  [1589]. 

priorities  of  incumbrancers,  as  to,  [1955,  1957,  2022 — 2025]. 
priority,  of  charge,  as  to  [1989]. 

private  improvement  expenses,  charge  for,  [1988,  1989]. 
proceedings,  as  to  impropriety  of,  after  specified  time,  [1059]. 
profits,  of  right  to  account  of,  [2131]. 
promissory  note,  as  to  instalments  payable  under,  [1977]. 
proof,  of  right  to,  in  respect  of  loss  by  election,  [1528]. 
property  fraudulently  omitted  from  security,  as  to,  [1889]. 
protector  of  settlement,  as  to,  [1715]. 

Public  Health  Act,  under,  of  charge  for  expenses,  [1987,  1988]. 
public  right  of  way,  as  to,  [575]. 

purchaser,  as  to  invalidity  of  purchase  by,  in  fiduciary  relation,  [2253, 
2254]. 

as  to  right  of,  to  be  discharged  unless  concurrence  of  incum- 
brancers obtained,  [1834]. 
purchaser's  lien,  of,  for  deposit  and  costs,  [2177]. 
railway  company,  as  to  agreement  by,  to  construct  siding,  [2211]. 

as  to  appropriation  and  user  of  sub-soil  by,  [2346]. 
breach  by,  of  covenant  as  to  working,  [689]. 

bound  to  purchase  whole  property,  [687,  2352]. 

not  entitled  to  deposit  earth,  &c.,  upon  land,  [2346]. 
railway  contractor,  as  to  sums  to  be  allowed  to,  [1310]. 

rent-charges,  of  rights  of  holders  of,  [1957]. 
realty,  as  to  raising  debts  out  of,  [1597 — 1601]. 
rebuilding,  as  to  raising  of  money  for  purpose  of,  [1691]. 
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receiver  and  manager  entitled  to  first  charge,  [764]. 
recouping  executor,  aa  to,  [1608]. 

realty,  amount  applied  for  payment  of  debts,  [1609]. 
rectification  of  deed,  as  to,  [1638—16*3,  2233]. 
redemption,  as  to  right  of,  [937,  2008,  2012,  2013,  2019]. 

of  particular  stock  on  payment  of  share  of  debt,  [1924]. 
re-establishing  deed,  on  appeal,  [2234]. 
refund,  of  liability  to,  [1058]. 
registration,  as  to  priority  by,  [2023]. 

vacating,  [2026]. 
re-investments,  as  to,  under  Lands  Clauses  Consolidation  Act, 

2381]. 
release  to  stand  only  as  discharge  for  sums  paid,  [1336]. 
remoteness,  as  to  gift  void  for,  [1533]. 
remuneration,  as  to,  for  carrying  on  farms,  [1496]. 
renewal  of  leaseholds,  as  to  expense  of,  and  setting  aside  sums  for, 

[1703—1710]. 
rent-charges,  as  to  right  to  charge  for  arrears  of,  [2047]. 
rents,  as  to  raising  debts  out  of,  [1597]. 
re-opening  loan  transaction,  [2277]. 
repairs,  as  to  payment  for,  [1689]. 

power  of  trustees  to  raise  money  for,  [1139]. 
requisition  sufficiently  answered,  [2197]. 
residue,  as  to  ademption  of  shares  of,  [1533]. 
debt  declared  payable  out  of,  [1473]. 
property  forming  part  of,  as  to,  [1548]. 

rights  of  tenant  for  life  and  remainderman  of,  as  to,  [1610 — 1616]. 
restraint  on  anticipation,  as  to  removal  of,  for  benefit  of  feme,  [866]. 
retainer  of  debt  by  administrator,  as  to,  [1466]. 

retention  of  investments,  that  trustees  not  liable  in  respect  of,  [1103]. 
reversionary  interest,  as  to  non-conversion  of,  [1614]. 
riparian  rights,  as  to,  [582 — 584]. 
satisfaction  of  covenant  by  bequest,  as  to,  [1533]. 

of  mortgage  debt  out  of  estate,  as  to,  [2018]. 
of  portions,  as  to,  [1661]. 
scheme  of  arrangement  by  railway  company,  as  to  efEect  of,  [2408]. 
securities,  of  right  to  benefit  of,  [1052, 1329,  1892]. 

what  comprised  in  particular  description,  and  as  to  conversion  of, 
[1501]. 
security,  as  to  property  fraudulently  omitted  from,  [1889]. 
of  validity  of,  [2069]. 

that  absolute  conveyance  ought  to  stand  as,  [2253,  2254,  2276]. 
separate  estate,  of  charge  on,  [858]. 

sequestrators,  of  interest  of  claimant,  effectual  as  against,  [451]. 
set-off,  as  to  right  of,  [2174]. 

setting  aside  deed  or  agreement,  as  to,  for  fraud,  [2091,  2244,  2253, 

2279—2282]. 
for  improv.dence,  [1634]. 
for  mistake,  [1635]. 
on  void  marriage,  f  1635]. 
loan  transaction.  Money  Lenders  Act,  1900,  [2277]. 
Settled  Land  Act,  under,  as  to  costs,  [1766]. 
settlement,  as  to  enforcing  agreement  for,  [1624,  1625]. 

as  to  form  of,  to  be  made,  [902,  903,  1004,  1650,  1651]. 

rectifying,  [1638—1643]. 
that  property  not  bound  by,  [1636]. 
shares,  as  to  preference  of,  [2055], 

that  property  is  divisible  in,  [1791,  1799,  1812]. 
shifting  clause,  as  to  insertion  of,  in  settlement,  [1650]. 
solicitor,   deed   to,   to   be   security  only   for  what    due,    on    taking 
accounts,  [1052]. 
entitled  to  charge  on  property,  &a.,  [1042^ — 1045]. 
of  liability  of,  to  refund,  &c.,  [1058, 1059]. 
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solicitor,  sotting  aside  release  of  debts  given  by  client  to,  [2274]. 
solicitor-trustee,  as  to  right  of,  to  charge,  [1413]. 
specific  gift,  as  to,  [1532]. 

legatees,  as  to  contribution  by,  [1544 — 1547]. 
performance,  of  right  to,  [919,  1624,  1625,  1646,  1647,  2136, 
2137,  2172,  2175,  2190,  2205,  2211]. 
defendant  in  action  for,  declared  trustee,  [  1227,  1228]. 
statutory  powers,  as  to  damage  to  land  under,  [2346]. 
stifling  prosecution,  as  to  invalidity  of  deed  for  purpose  of,  [2271]. 
stock-broker  entitled  to  benefit  of  securities,  [1329]. 
Stock  Exchange,  of  rights  and  liabilities  under  custom  of,  [2292 — 

2294]. 
stocks  in  foreign  funds,  as  to,  [1501]. 
stoppage  in  transitu,  of  right  of,  [2302]. 
strict  settlement,  as  to  course  of,  [1650]. 
surety,  as  to  rights  of,  generally,  [2068—2074]. 

marshalUng,  in  favour  of,  or  against,  [2016,  2017]. 
of  discharge  of,  [2073,  2074]. 
of  right  of,  to  proportion  of  dividend,  [2068]. 
tacking,  as  to  right  of,  [2025]. 

tenant  for  life  and  remainderman,  adjusting  rights  of,  [1610 — 1616, 
1704, 1705,  2005—2007]. 
as  to  statutory  powers  of,  [1686]. 
trustees  entitled  to  income  of  replaced  investment 
during  residue  of  life  of,  [1100]. 
tenants  in   common,  mortgage   by,  proof   against  estate   of    other 
co-debtor,  where  one  co-debtor  has  paid  in  excess  of  his  share  of 
debt,  and  declaration  of  charge,  [1399]. 
tender  unconditional,  as  to,  [1854]. 
timber,  as  to  felling,  &c.,  [1681,  1682]. 

as  to  power  of  felling,  to  be  inserted  in  settlement,  [1651]. 
title,  as  to  acceptance  of,  336. 

in  partition  action,  as  to,  [1791,  1799, 1812]. 
in  specific  performance  action,  as  to,  [2197]. 
of  plaintiff,  as  to,  where  purchase  set  aside  for  mistake,  [2231]. 

where  settlement  established,  [2239]. 
that  purchaser  bound  to  accept,  [2159,  2170,  2178]. 
that  vendor  has  not  shown  sufficient,  [2198,  2199]. 
trade,  as  to  assets  employed  in,  [1119] 
trade  mark,  that  registrar  do  proceed  with  registration  of,  [2327]. 

registrable,  declared,  [2327]. 
trust,  real  estate  subject  to,  for  apprenticing  children,  &c.,  [977]. 
Trustee  Act,  1888,  action  by  tenant  for  life  barred  under,  [1100,  1101]. 
trustee,   defaulting  party  declared,  in  specific  performance  action, 
[2217]. 
defendant  declared,  [1227, 1854]. 
infant  declared,  [938, 1224, 1225,  1226, 1227,  1648]. 
trusts  of  deed  declared  binding  on  heir,  [1163]. 
of  meeting  houses,  of,  1245. 
of  settlement,  of,  in  order,  [902,  903,  1004,  1953]. 
of  will  or  settlement,  as  to  execution  of,  [1412,  1646 — 1651, 
1657, 1658]. 
unborn  persons,  as  to  interests  of,  [1225 — 1230,  1635]. 
uncertainty,  gift  void  for,  [1550]. 
undue  influence,  that  gift  obtained  by,  [2270,  2271]. 
uncalled  capital,  of  charge  on,  [1859]. 

unsound  mind,  legatee  having  become  of,  entitled  to  legacy,  [1441]. 
valuation  declared  to  be  binding,  [2214]. 
vendor's  Len,  of,  for  unpaid  purchase-money,  [2221]. 
waste,  as  to  liability  for,  537,  538,  539,  [1682]. 

water,  as  to  supply  by  water  company  outside  statutory  limits,  [584]. 
trespass  by  discharge  of,  [584]. 
of  right  to  use,  [583,  584]. 
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way,  as  to,  right  of,  [575,  576,  2309]. 

whole  of  premises,  railway  company  bound  to  purchase,  [2352]. 
widow,  as  to  charge  of,  under  Intestates'  Estates  Act,  1890 . .  [1485]. 
mil,  as  to  property  applicable  for  purposes  of,  [1287]. 
property  passing  by,  [1527]. 
true  construction  of,  as  to,  [1651]. 
windfalls,  as  to,  [1683]. 

winding-up  order,  as  to  effect  of,  on  rights  of  debenture-holders,  [1958]. 
works,  of  rights  under  contract  to  execute,  [1310]. 

DECREE.     See  Jtjdgment. 

use  of  expression  "  decree  "  superseded,  183,  472. 

DEED, 

acknowledgment  of,  by  married  woman,  864,  897,  898.      See  Maeeied 

Woman. 
attesting  witnesses,  proof  by,  154,  155. 
canceDation  of,  [1634, 1651,  2232]. 

deed  declared  not  affected  by,  [2234]. 
consideration  for,  proof  of,  1627. 
delivery  up  of,  in  action  to  ascertain  boundaries,  1822. 

in  charity  cases,  [1286]. 

in  foreclosure  and  redemption  actions,  [1825,  1827,  1830,  1832,  2024]. 

See  EOKECLOSUKB. 

in  specific  performance  actions,  [2171,  2179,  2180],  2186,  2187,  [2215]. 
out  of  Court,  [57],  57,  [338]. 

by  solicitor  on  payment  of  taxed  bill,  [254],  255,  [274]. 
to  new  solicitor,  [1035,  1036]. 

without  prejudice  to  lien,  [1036,  1037]. 
where  settlement  set  aside,  [1634]. 

without  prejudice  to  Hen  of  plaintiff  for  payments  made,  [1647]. 
deposit  of,  in  Court,  [53].     A-nd  see  Deposit. 
entering  in  order,  forms  of,  [143,  144]. 
evidence  of,  150,  154.     See  Evidence. 
execution  of,  directed,  [417, 1973—1975],  2140. 
enforcement  of,  424. 
in  blank,  2243. 
fraud,  rectifying  or  setting  aside,  on  ground  of,  2239,  2240.     See  Fbaud  ; 

MiSEEPEESENTATION. 

deed,  whether  void  or  voidable  for,  2245,  2246. 
injunction  against  executing,  [718]. 
inrolment  of,  [1293],  1296—1300. 
lost,  established  from  draft,  [2226]. 

inquiries  and  orders  as  to,  [2226—2228],  2229. 
jurisdiction  to  grant  relief  in  respect  to,  2229. 
costs  occasioned  by  loss  of,  2231. 
evidence  required,  2230. 

indemnity  and  compensation  in  respect  of,  [2228],  2230,  2231. 
mistake,  rectifying  or  setting  aside,  on  ground  of,  [1642,  2231 — 2234], 

•2234—2238. 
mortgage  by  deposit  of,  1980.     See  Moktgaqe,  Equitable. 
mortgagee,  production  by,  1875. 
mutilation  of,  [2234]. 
partition  action,  in,  directions  as  to,  [1812],  1821. 

of,  1801,  1820,  1821. 
partnership,  of,  directed  to  be  settled,  [2090],  2095. 
.  _     cancelled,  [2091]. 
possession  of,  inquiry  as  to,  [1076]. 

priority  by,  2042,  2043. 
preparation  of,  mortgagee's  solicitor's  costs  of,  1876,  1881. 
purchaser,  delivery  up  of  deeds  to,  [2171,  2179,  2180],  2186,  2187. 

without  notice,  not  ordered  to  deliver  up,  1826,  1838,  [2024],  2042. 
retainer  of,  by  solicitor  of  mortgagor  for  costs,  1875. 
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seal,  absence  of,  155. 

Scotland,  of  record  in,  vendor  not  bound  to  produce,  2187. 

secondary  evidence  of,  2230,  2240. 

separation,  of,  919 — 922.     Sec  Sepaeation  Deed. 

setting  aside,  1633,  1634,  [1634—1637],  1637,  1638.  See  Fbaud  ;  Mis- 

EEPEESENTATION  ;   MISTAKE. 

settling,  in  Chambers,  319. 

soUoitor,  duty  of,  to  inquire  for  deeds,  2040. 

stamps  on,  156 — 161. 

solicitor  to  secure  proper,  at  own  expense,  [1059]. 
suppressed,  relief  in  respect  of,  [2239],  2240. 
tenant  for  life,  right  of,  to  custody  of,  [1691],  1698. 
vendor  retaining  part  of  estate,  2187. 

DEED  OF  ARRANGEMENT, 
affidavit  of  debtor,  2287. 

in  Deeds  of  Arrangement  Act,  1887,  what  expression  includes,  2287. 
registration  of,  [2028],  2029. 

DEED  OF  SETTLEMENT, 

company,  of,  substitution  of  memorandum  and  articles  for,  [2438],  2439. 

DEFAULT, 

accounts,  in  bringing  in,  attachment  for,  427,  [428]. 

costs,  in  payment  of,  stay  of  proceedings  on,  [130],  132. 

receiver,  by,  proceedings  in  case  of,  773,  774. 

solicitor,  by,  432,  1062. 

trustee,  by,  431,  1125,  1126,  1132,  1133,  1135.     See  Beeach  of  Teust. 

DEFAULT  OF  APPEARANCE, 

account,  judgment  or  order  for,  170,  1313. 

appeal,  on  hearing  of,  834. 

counterclaim,  to,  171. 

damages,  judgment  after  assessment  of,  [168]. 

defendant,  by  one,  judgment  against  both  with  costs,  form  of  order,  171. 

defendants,  several,  by,  170. 

dismissal  of  action  for,  [136],  138,  137. 

of  appeal  for,  [811],  834. 
documents  and  pleadings,  after,  to  be  filed  instead  of  being  delivered,  172. 
entering  judgment  on,  169. 

mode  of,  172,  173. 
executors  or  administrators,  by,  169. 
firm,  by,  170,  173. 

entering  judgment  on,  170. 
foreclosure  action,  judgment  in,  109,  1820,  1837,  1845,  1920. 
infant,  by,  [929],  930. 
interlocutory  judgment  on,  [168]. 
judgment  on,  for  debt  or  liquidated  demand,  [167, 168],  1313. 

appeal  from,  138,  816,  827. 

detention  of  goods,  or  damages,  for,  [168],  170. 

land,  for  recovery  of,  [167,  168],  171. 

motion  for  judgment,  on,  [176]. 
leave  to  defend  after  judgment,  on  payment  of  costs,  24. 
married  woman,  by,  855. 
motion,  after,  377. 

for  judgment  in  case  of,  [176],  178. 
notice  of  motion,  filing  and  service  of,  in  case  of,  178,  377. 
petition,  on  hearing  of,  373. 
recovery  of  land,  in  action  for,  171. 
restoring  action  dismissed  for,  [136]. 
setting  aside  judgment  obtained  by,  138,  [169],  171. 
several  defendants,  by,  170. 
statement  of  claim,  filing  of,  not  dispensed  with,  25. 

References  to  the  Formfi  are  printed  thus  [795]. 
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DEFAULT  OF  APPEARANCE— co»fo»«ed. 
trial,  default  of  either  side  at — 

affidavit  of  service,  form,  filing  and  production  of,  137,  138. 
costs  of  cause  struck  out,  138. 
judgment  on,  absolute  in  first  instance,  138. 
but  may  be  re-opened,  or  set  aside,  138. 
mode  of  proceeding,  138,  148. 
trial  of  issue,  default  at,  364. 

DEFAULT  OF  PLEADING, 

by  plaintiff,  dismissal  of  action  on,  [133]. 
in  action  for  detention  of  goods  or  damages,  [168j. 
on  motion  for  judgment,  [176]. 
to  recover  land,  [168]. 
interlocutory  judgment  on,  [168]. 

judgment  on,  in  action  for  debt  or  liquidated  demand,  [168]. 
after  assessment  of  damages,  [168]. 
appeal  from,  138,  816,  827. 
interest  given  where  writ  specially  indorsed,  172. 
setting  aside,  [169]. 
married  woman,  by,  855. 
motion  for  judgment  on,  [176],  177,  2161. 
partition  action,  in,  1801,  1802. 
perpetuation  of  testimony,  in  action  for,  109. 

unconscionable   bargain,   judgment   by   moneylender   on,   trustee   in 
bankruptcy  may  go  behind,  2279. 

DEFECTIVE  INSTRUMENTS, 

execution  of,  aided  in  equity,  1250,  [1671],  1776,  1777,  1841,  1842. 

DEFENCE, 

confession  of,  where  ground  arisen  after  action,  162,  180. 

judgment  for  costs  after,  [167]. 
default  of.    See  Default  ik  Pleadino. 

motion  for  judgment  in,  may  be  joined  with  motion  to  strike  out,  177. 
discovery,  before,  when  allowed,  64. 
further  grounds  of,  leave  to  plead,  [35]. 
leave  to  defend,  orders  for,  [23],  24. 

motion  for  judgment  in  default  of,  joined  with  motion  to  strike  out,  177. 
new  ground  of  defence  arising  after  delivery  of,  39. 
separate,  costs  of,  296. 

specific  performance,  in  action  for,  2142 — 2157. 
striking  out  part  for  scandal,  [34]. 
struck  out  for  default  in  giving  discovery,  98. 
time,  out  of,  not  a  nuUity,  172. 
withdrawal  of,  129. 

DEFENCE  ACTS  (1842  and  1860),  Chap.  LIX.  .  .2454—2459. 
Acts  regulating  purchase  of  hereditaments,  2457,  2458. 
applications  under,  when  and  how  to  be  made,  2458. 
compensation,  amount  of,  how  ascertained,  2458. 

applied  in  recouping  tenant  in  tail  expenses  incurred,  [2454]. 
interests  omitted  to  be  purchased,  for,  2458. 
invested  in  stock,  and  income  paid  to  tenant  for  life,  [2454]. 
owner  of  lands  compulsorily  taken,  to,  for  injury  to  adjoining  lands, 
2458. 
costs  of  petition  for  investment  under,  [2455,  2457],  2458,  2459. 

distinguished,  [2455]. 
payment  into  Court  under,  when  necessary,  2458. 

expenses  consequent  upon,  amount  to  be  added  for,  2458. 
of  deposit  in  Court  to  Secretary  for  War,   2456]. 
out  of  Court  under,  2459. 
to  trustees,  2459. 
restraint  of  building  under  Act  of  1860.  .2459. 
Secretary  of  State  for  War,  powers  of,  under  Acts,  2459. 
service  of  petition  on,  2459. 
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DEFENDANT, 

adding  party  as,  50. 

default  of  appearance  by  one,  judgment  against  both  with  costs,  form  of 

order,  171. 
infant,  motion  for  judgment  or  notice  of  trial  against,  178. 
interrogatories  by,  65.    See  Intbreogatories. 
judgment  for,  where  set-ofE  or  oounterolaim  established,  1312. 
married  woman,  852  et  seq. 
motion  by,  377. 
representative,  126. 
right  of,  to  production  of  documents,  71. 

against  co-defendants,  71. 
severing  in  defence,  costs  of,  296,  1130. 

DEFICIENCY.    See  Administeation  ;  Cebditoe's  Action. 
appointed  fund,  of,  1678. 
assets,  of,  1369,  1370,  1373,  [1393,  1394,  1396],  1403—1410,  1448,  1449, 

[1544r— 1547, 1597]. 
inquiry  as  to,  [1599]. 

DELAY.    Atid  see  AcQmESOENOE. 

account  of  profits  of  patent,  as  affecting,  651. 

administration  action,  in,  leave  to  prosecute  judgment  given  to  creditor, 

1419. 
amendment,  precluding,  46. 

company,  by,  suing  promoters  for  misrepresentation,  2265. 
costs  occasioned  by,  [237],  248,  288. 
creditor,  by,  in  proving  against  estate,  &o.,  1379,  1419. 
drawing  up  order,  in,  833. 
giving  time,  not  equivalent  to,  as  against  surety,  2085. 

effect  of,  on  right  to  set  aside  instruments,  2237. 
injunction,  right  to,  when  barred  or  affected  by,  514,  517,  518,  527,  532, 
622,  701. 
misapphoation  of  funds  for  dividend  purposes,  in  respect  to,  701. 
right  to  discharge  injunction  lost  by,  517. 
waste,  in  cases  of,  546. 
jury,  in  applying  for  trial  by,  361. 
mistake,  in  proceeding  on  ground  of,  2237. 

rescission  of  contract  on  ground  of  fraud,  when  barred  by,  2250,  2263, 
2264. 
to  take  shares,  in  appMoation  for,  2263,  2264. 
solicitor,  relief  against,  in  respect  of,  248,  [1058,  1059],  1062,  1063. 

when  barred  by,  1057,  1058. 
specific  performance,  in  applying  for,  2156. 
undue  influence,  in  impeaching  transaction  on  ground  of,  2274. 
vendor  ^nd  purchaser,  as  between,  344. 

in  taking  objection  to  title,  2189. 

DELIVERY, 

bill  of  costs,  of,  262,  263,  [271,  272],  272,  273,  [282]. 

order  on  originating  summons  for,  is  final  order,  828. 
books  of  account,  of,  [1337]. 
chattels,  of,  in  case  of  redemption,  [1926]. 

enforced  on  undertaking  pending  appeal,  842. 
deeds,  of,  in  specific  performance  actions,  [2171,  2179,  2180],  2186,  2187, 
[2215]. 
jointress,  to,  [917]. 
purchaser,  to,  [2171,  2179,  2180],  2186,  2187. 

without  notice,  1926,  1938,  [2023,  2024],  2042. 
where  settlement  set  aside,  or  new  trustee  appointed,  [1634,  1647]. 
execution,  in,  by  "  lawful  authority,"  449. 
infant,  of,  to  mother,  [988—991],  996,  997. 
out  of  Court  of  documents  to  party  or  purchaser,  [57],  57. 

of  documents  to  solicitor  to  be  produced  in  evidence,  [57],  207. 
of  securities,  &c.,  207,  [215].    See  Payment  out. 
stop  order,  [485]. 
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B'EIAVERY— continued. 

patent,  of  apparatus  made  in  infringement  of,  [649]. 

pirated  or  counterfeit  documents  or  goods,  of,  [613],  616,  [630,  649,  655, 

657],  658,  [660],  660,  663. 
possession,  of,  of  land  assigned  for  dower,  [911]. 
property,  of,  execution  of  judgment  for,  410,  [417],  424. 
receiver,  of  documents  or  securities  to,  [725,  728,  733]. : 
securities,  of,  to  solicitor  not  of  course,  207. 

passing  by,  delivery  out  of,  [215]. 
solicitor,  by,  of  bill  of  costs,  262,  263,  [271,  272],  272,  273,  [282]. 

of  papers,  1038—1040. 

without  prejudice  to  lien,  [1035 — 1037]. 
title  deeds  of,  out  of  Court,  [57],  57,  [338]. 

DELIVERY  (WRIT  OF), 

enforcement  of  judgment  or  order  by,  410,  [417],  424. 

DEMONSTRATIVE  LEGACY,  [1551],  1552,  1555.    See  Legacy. 

DEMURRER, 
abolished,  38. 

analogy  of,  when  followed,  38. 
appeal  from  order  on,  827. 
discovery,  to,  88. 
petition  of  right,  to,  381,  383. 
point  of  law,  setting  down  action  on,  38,  39. 
proceedings  in  lieu  of,  38. 

DEPOSIT.     And  see  Payment  and  Tbansfek  into  Couet. 
bill  of  exchange,  of,  in  Court,  ordered,  [713]. 
chattels,  of,  document  accompanying,  1939. 
Court,  in,  of  plate,  jewels,  securities,  &o.,  [197 — 200],  207. 
of  affidavits  taken  off  file,  in  packet,  [932]. 
of  Court  rolls,  80. 
deeds  and  documents,  of,  in  Court,  [56]. 

delivery  out  of  documents  deposited  in  Court,  [57],  57. 
stop  order  on  deposited  documents,  [485]. 
discovery,  as  security  for  costs  of,  63,  64. 
dividends  placed  on,  225,  227. 
forfeiture  of,  by  Court,  [347],  348. 
Lands  Clauses  Act,  under  sects.  85—87  of,  687,  2390—2394.    See  Lands 

Clauses  Act. 
money,  not  to  be  placed  on,  when,  207,  2419. 
on,  207,  225,  227. 

carrying  over,  233. 
plate  and  jewels,  of,  in  Court,  [197—200],  207. 
policy  of  assurance,  of,  in  Court,  [959]. 
purchaser's  right  to  return  of  deposit,  2187—2189,  [2198,  2199],  2201, 

[2219]. 
sale,  on,  payment  into  Court  of,  332,  333.     See  Sale  by  Couet. 
securities,  of,  in  box,  [199,  200],  207,  208. 
of,  with  brokers,  1992. 
dehvery  out  of,  to  solicitor,  [57]. 
passing  by  delivery,  of,  in  Court,  [215]. 
title  deeds,  equitable  mortgage  by  deposit  of,  [1973—1980],  1980—1982. 
See  MoETGAQE,  Equitable. 
inquiry  as  to,  [1471]. 
vendor's  right  to  rescind  contract  and  forfeit,  order  as  to,  [347],  348,  349. 
And  see  Specifio  Peefobmance  ;  Vendoe  and  Purchaser. 

DEPOSITIONS, 

copies  of,  hberty  to  take,  [103]. 
costs  of  perusing,  295. 
de  bene  esse,  [100],  107. 
entering,  in  orders,  form  of,  [142]. 
fUing  of,  taken  abroad,  110,  111. 
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DEPOSITIONS— co)rfHi«ed. 

publication  of,  in  action  to  perpetuate  testimony,  [103]. 
reading  of,  at  trial,  107,  112. 

taken  in  otlier  cause,  107. 
signature  of,  by  examiner,  112. 
taken  abroad,  coats  of  perusing,  295. 

DERIVATIVE  EXECUTORS,  1118,  1119,  1429,  [1456—1458],  1459,  1468. 
See  Executor. 

DERIVATIVE  MORTaAGEES,  [1984,  2009—2011],  2011,  2012.    See  Mobt- 

GAOB. 

DERIVATIVE  SETTLEMENT,  1746.    See  Settled  Land  Acts. 

DERRICK, 

specific  performance  of  contract  for  sale  of,  2140. 

DESCENDANTS, 
gift  to,  1511. 

DESCENT, 

declaration  as  to,  [1589]. 

DESCRIPTIVE  WORD,  620.    See  Trade  Mabk. 

DESERTED  WIFE,  883,  890,  898,  [902],  909,  911.     See  Mabkied  Womav. 

DESIGNS, 

copyright  in,  infringement  of,  restrained,  [660],  667. 

DESTRUCTION, 

patent,  of  articles  made  in  breach  of,  [649]. 
pirated  work,  of  copies  of,  [655],  663. 
property  sold,  of,  loss  by,  after  contract,  2184 

DETENTION  OF  GOODS, 
damages  for,  1317. 
judgment  in  action  for,  in  default  of  pleading,  170. 

DETERIORATION, 

as  between  mortgagor  and  mortgagee,  [1888]. 

vendor  and  purchaser,  [2172,  2173],  2183,  2184. 
mines,  in  value  of,  how  assessed,  2183. 

DEVASTAVIT, 

action  for,  transferred  to  Chancery  Division,  793. 
interest  on,  when  given  against  executor,  1122  et  seq. 
married  woman  executrix,  by,  855,  885. 
statute,  when  barred  by,  1111,  1112,  1387. 

DEVISE.    See  Charity  ;  Leoacy  ;  Will. 

declarations  as  to  general  devises  and  bequests,  [1531 — 1535,  1589]. 

double  contingency,  devise  on,  declared  ineffectual,  [1589]. 

dower  barred  by,  916. 

Law  of  Property  Amendment  Act,  1859,  expression  "  devise  "  in,  1482. 

residuary,  within  s.  25  of  Wills  Act,  1554. 

right  heirs,  to,  1511. 

specific,  inquiry  as  to,  and  whether  accepted,  [1548]. 

DEVISEE, 

contribution  by,  to  payment  of  testator's  debts,  [1547].     See  Coitteibtt- 

TION  ;  Maeshalling. 
mortgaged  estates,  of,  rights  of,  [1472,  1473],  1476,  1477,  1860,  1861.     See 

Exoneration. 
redemption  in  administration  action  by,  [1482],  1483. 
retainer  of  debt  by,  1470. 
sale  by,  for  payment  of  debts,  1479 — -1482. 
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DIAGRAMS, 
costs  of,  293. 

BIAMOND  RING, 

order  for  sale  of,  [326]. 

DICTIONARY, 

copyright  in,  [655],  661,  667,  668. 

DIGNITY, 

"  land,"  is,  within  Settled  Land  Acts,  1768. 
peer,  of,  property  settled  to  go  with,  1650,  1654. 
perpetuation  of  testimony  as  to,  108,  109. 

DILAPIDATIONS, 

claims  for,  how  ranking  in  administration  of  assets,  1377. 

DIRECTIONS, 

judicial  trustee,  to,  by  Court,  1238,  1239,  1242,  1243. 
notice  of  trial,  as  to,  363. 
receiver,  to,  770,  771. 
summons  for,  24,  25. 

service  of,  316. 
to  proceed,  on,  319. 
third  party,  as  to  trial  of  action  in  presence  of,  [22],  24,  148,  149. 
various,  181 — 183. 

DIRECTORS.    See  Company. 
affidavit  of  documents  by,  71. 

breach  of  trust  by,  1092—1094,  1113,  2061,  2062,  2154. 
building  society,  of,  liability  of,  1093,  2061—2063. 
co-directors,  liability  for  acts  of,  1093. 
contracts  by,  in  breach  of  trust,  [694],  701  et  seq.,  2154. 
contribution  between,  1335. 

dividends,  paying,  out  of  capital,  liability  of,  1093,  1335. 
duty  of,  as  to  registration  of  mortgages,  1965. 
executors,  who  are,  restrained  from  voting,  704. 
exclusion  of,  from  meetings,  691,  704. 
fees,  agreement  by,  to  forgo,  1366. 
frame  of  action  by  company  against,  695. 
indemnity,  entitled  to,  from  shareholders,  1093. 
investments  by,  2062,  2063. 

liabiUty  of,  to  account,  701,  703,  1092—1094,  1334,  1335. 
meetings,  controlling,  as  to,  704,  705. 
misfeasance  by,  701,  1093,  2269,  2270. 
misrepresentation  in  prospectus,  liability  for,  2261. 
order  against,  personally,  to  refund,  701. 

receivers  with  salary,  appointed,  entitled  to  remuneration  as  directors,  773. 
removal  of,  704. 

remuneration,  where  liable  to  account  for,  1334. 
restrained  from  paying  dividends  improperly,  [691],  699 — 701. 

forfeiting  shares,  [691],  692. 

holding  meeting  at  unusual  date,  704. 

illegal,  &c.  acts,  701  et  seq. 

opposing  re-election  of  one  of  their  number,  2154. 
secret  profit  by,  703,  1333,  1334,  [2266,  2267],  2268—2270. 
set-off  by,  1321. 

trustees,  how  far  liable' as,  1093,  1094,  1334,  2266. 
not  for  individual  shareholders,  2256. 

DIRECTORS'  LIABILITY,  2261,  2262. 

DIRECTORY, 

copyright  in,  [655],  661,  668. 

DISBURSEMENTS, 

solicitor,  by,  allowance  of,  269,  288,  299,  303. 
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DISCHARGE, 

administration,  of  order  for,  1423. 

arrest,  from,  433  [462—465],  466. 

bankrupt  trustee,  of,  1092. 

certificate  of  Master,  of,  334. 

Chambers,  of  order  made  in,  314,  320,  820—822. 

motion  for,  when  necessary  as  preliminary  to  appeal,  820 — 822. 
charging  order,  of,  [469],  472,  474. 
consent,  of,  as  to  mode  of  talting  evidence,  104. 

order,  of,  in  cases  of  fraud,  c&c,  124,  125. 
contempt  of  Court,  in  cases  of,  [462^ — 465],  405 — 407. 
ax  parte  order,  of,  377,  514,  516,  517. 
garnishee  order,  of,  478,  481. 
guardian,  of,  929,  [948,  962]. 
injunction,  of  order  for,  516,  517. 
irregularity  in  process,  on  ground  of,  406,  467. 
judgment  or  order,  of,  on  application  of  person  served,  189. 
mortgage,  of,  under  s.  5  of  Conveyancing  Act,  [327]. 
ne  exeat,  of  writ  of,  [504,  505],  506. 
next  friend,  of,  [931]. 

pauper,  of  order  giving  liberty  to  sue  as,  1020. 
prisoner,  of,  from  custody,  [4i62 — 465],  465 — 467. 
prohibition,  of  order  for,  788. 
purchaser,  of,  where  title  bad,  340,  [346],  347,  348.     See  Sale  by  the 

COUKT. 

receiver,  of,  750,  [781],  781,  782. 

sequestration,  of,  [452],  453. 

service,  of  order  for,  20. 

soUcitor,  of,  [1035],  1041,  1042,  1052,  1058,  1061. 

stop  order,  of,  [485]. 

surety,  of,  from  liability,  2084r-2087.     See  Surety. 

taxation,  of  common  order  for,  260,  269,  270. 

trustee,  of,  1077,  1170,  and  see  Trustee. 

vesting  order,  how  far  affected  by,  1184. 

without  appointing  new  trustee,  should  be  under  Courts  inherent, 
jurisdiction,  1174. 

DISCLAIMER, 

lease,  of,  by  trustee  in  bankruptcy,  2084. 
patentee,  by,  [647],  647,  648,  651,  [2322].     See  Patent. 
trade  mark,  on  registration  of,  [2327],  2337,  2338. 
trustee,  by,  1165,  1190.     See  Trustee. 

appointment  of  new  trustee  in  case  of,  1173,  1174,  1190. 

vesting  estate  in  case  of,  1197,  1210. 
trustee  in  bankruptcy,  by,  1984. 

DISCLAIMING  DEFENDANTS, 

amendment,  unless  plaintiffs  within  specified  time  elect  to  discontinue, 

[642]. 
costs  of,  235,  1136,  1882,  1883,  1918. 
dismissed  with  costs  ex  parte  without  prejudice,  235. 
foreclosure  of,  [1917]. 

DISCONTINUANCE,  Chap.  XI.,  128—130.     Arid  see  Dismissal  of  Action. 
appeal  put  an  end  to  by,  130,  826. 
apphcation,  form  of,  129. 
common  order  to  discontinue,  [128]. 
costs  of,  120,  129. 
counterclaim  dismissed  by  consent,  [128]. 

not  put  an  end  to  by  discontinuance  of  action,  130. 
induced  improperly,  130. 
judgment  after  notice  of  discontinuance,  [128]. 
Judicature  Rules  as  to,  128,  129. 
notice  of,  sufficiency  of,  129. 
representative  pit.,  130. 
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DISCONTINUANCE— conJwMai 
several  co-plaintiffs,  130. 
what  constitutes,  129, 

DISCOUNT, 

account  of,  allowed  to  agent,  1333. 
issue  of  shares  at,  as  to,  700,  701. 

DISCOVERY,  Chap.  VII.,  54^99. 

access  between  husband  and  wife  before  marriage  is  privileged  from,  95. 
accounting  party,  by,  as  to  particular  items  before  hearing,  1317,  1342. 

where  plaintiff's  right  to,  denied,  88,  89. 
action  for — 

consignors  of  goods,  for  discovery  of  names  of,  62. 

discovery  only,  62. 

foreign  Court,  in  aid  of  proceedings  in,  62. 

inferior  Court,  in  aid  of,  62. 

under  new  procedure,  rarely  necessary,  62. 
affidavit  of  documents,  [54 — 59],  72 — 74.    See  Afmdavit  of  DoctiMBNTS. 
agent,  from,  suing  in  own  name,  67. 
agents,  &c.,  made  parties  for,  84. 
answer,  resistance  to,  by,  84  et  seq. 

denial  of  plaintiff's  title  by,  85,  86,  87. 
appeal  from  order  as  to,  64,  73,  824. 
arbitration,  in  aid  of,  62,  390.     See  Akbitbatioh. 
arbitrators,  by,  95. 

attachment  to  enforce  order  for,  97,  98. 
bankrupt,  from,  87,  97. 
Chambers,  in,  311. 
co-defendants,  as  between,  65,  71. 
communications  with  soUcitors,  agents,  &c.,  89 — 92. 
companies  or  corporations,  from  officers  of,  65,  66,  71. 

officers  and  agents  of,  no  longer  necessary  parties,  88. 
copyright  cases,  in,  69,  97,  662. 
corporation,  claim  of  privilege  by,  90. 
costs  of,  security  for,  63. 
counsel,  cases  and  opinions  of,  as  to,  93,  94. 
County  Court,  in  action  transferred  from,  806. 
criminating  questions  need  not  be  answered,  96,  97. 
Crown,  by,  66,  72. 

none  against,  66,  382. 

but  Crown  is  entitled  to,  against  suppliant,  66,  382,  383. 
customers,  of  names  and  addresses  of,  [649]. 
damages,  in  aid  of  inquiry  as  to,  [649],  652. 
defaxilt  of  discovery,  process  in,  97,  98,  180. 
defence,  not  allowed  until  after,  64. 
defendant's  own  case,  of,  85 — 87. 
degrading  questions,  96. 
demurrer  to,  under  former  practice,  88. 

proceedings  in  lieu  of,  88. 
discretion  of  Court  to  refuse,  70,  71,  76. 
dismissal  of  action  in  default  of,  98,  [133],  135. 
documents,  of,  79 — 83.      See  Inspection  op  Documents  ;   Pkodiotion 

OF  DOCTTMENTS. 

ecclesiastical  censure,  discovery  exposing  to,  96. 

ejectment,  in  action  for,  62,  67. 

enforcement  of  order  for,  97,  98. 

evidence,  of,  proposed  to  be  adduced,  not  granted,  62. 

execution,  in  aid  of,  63,  414,  415,  477. 

of  order  for,  410. 
firm,  names  of,  as  to,  [61],  131. 

order  not  enforced  at  law  by  attachment,  98. 
foreclosure  action,  in,  78,  79. 
foreign  government,  by,  [57],  66,  67,  72. 
forfeiture  of  estate,  questions  leading  to,  97. 
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DISCOVERY— coKiiwaei. : 

foiged  instrument,  in  reference  to,  2241,  2242. 

guardian  ad  litem,  by,  933. 

hearing,  before,  in  partnership  action,  2105. 

infant,  by,  65,  933. 

inquisitorial  questions,  need  not  be  answered,  84. 

insufSoient  answer,  69,  70. 

interrogatories,  by,  [54],  65 — 68.     See.  Intekbogatories. 

irrelevant  questions,  83,  84. 

jointress,  plea  by,  in  bar  of  discovery  of  deeds,  918. 

Judicature  Rules  as  to,  63. 

leave  of  Court,  63,  64. 

legal  advisers,  communications  with,  89  et  seq. 

libel,  in  action  of,  68,  84,  85,  96. 

liquidator,  by,  66,  72. 

marine  insurance  actions,  in,  74. 

mortgagees,  by,  78,  79. 

next  friend,  by,  933. 

non-party,  by,  71,  77,  78. 

nuisance,  in  action  as  to,  604. 

objections  to,  mode  of  taking,  69. 

parochial  electors,  to,  94. 

particular  questions,  resistance  to,  84,  85. 

particulars,  when  ordered  before,  65,  74. 

partners,  as  to  names  of,  [61],  98,  131. 

partnership  action,  in,  87,  88,  2105. 

patent  cases,  in,  62,  84,  88,  [630,  649],  652. 

penalties,  exposing  to,  67,  96,  97. 

petition  of  right,  by  supphant  in,  66. 

premature,  88,  89. 

privilege  from,  74,  89 — 97. 

confidential  communications,  oases,  opinions,  &c.,  89 — 94. 

duration  of,  92. 

fraud,  exception  in  case  of,  91. 

title,  documents  relating  to  parties  own,  74. 

waiver  of,  86. 
production  and  inspection  of  documents,  70 — 83.     See  Inspection  ;  Pro- 

DTTCTION  OF  DoOUMEIfTS. 
public  policy,  privilege  on  ground  of,  95. 
ratepayers,  to,  94. 

recovery  of  laud,  in  action  for,  62,  67,  86. 
redemption,  in  action  for,  64,  78. 
reference  by  consent,  after,  71. 
relating  exclusively  to  party's  own  case,  85  et  seq. 
right  to,  generally,  62. 

rival  claimants  to  deposit  under  Parliamentary  Deposits  Act,  among,  2423. 
rivals  in  trade,  as  between,  84,  85. 
scandalous  questions,  68. 
secret  process,  as  to,  84,  646. 
secretary  of  company,  by,  66. 
security  for  costs  of,  63. 

service  of  order  for,  on  solicitor  of  party  sufficient,  98. 
shareholders,  to,  94. 
sheriff,  by,  66. 

solicitors  not  to  be  made  parties  for,  63,  88. 
staying,  as  to,  842. 

tenancies,  discovery  of,  by  vendor,  2183. 
town  clerk,  corporation  electing  to  answer  by,  66. 
trade  mark  cases,  in,  83,  89,  625. 

in  proceedings  for  removal  of,  from  register,  89. 
trial,  using,  at,  99. 

trustee  in  bankruptcy,  in  action  by,  72. 
trustees  and  executors,  by,  88,  91,  93,  94. 
waste,  in  suit  for,  89. 
witnesses,  of  names  of,  not  generally  allowed,  85. 
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DISCRETION, 

oharitible  objects,  in  favour  of,  1305.   : 

Court,  of,  as  to  costs,  135,  240— 24i,  2393,  2399. 

ordering  sale  in  partition  action,  1803. 
scheme  under  Settled  Land  Acta,  1779. 
not  interfered  with  by  Court  of  Appeal,  185,  3t32,  420,  42  ',  42 1, 
433,  435,  1372,  1461. 
next  friend,  as  to  appointment  of,  not  interfered  with,  933. 
prohibition,  as  to  granting  of,  786. 
receiver,  as  to  appointment  of,  738,  739. 
review  of,  under  Debtors  Act,  1878,  by  Court  of  Appeal,  433. 
taxing  master,  of,  249,  286,  287. 
trustee,  of,  not  interfered  with,  964,  980,  1148,  1149,  1422,  1801. 

DISENTAILING  DEED,  1715—1719. 

consent  by  Court  as  protector  in  case  of  felony,  and  limited  to  letting  in 

mortgage,  [1715],  1717. 
declaration  of  title  to  past  and  future  rent,  and  personal  estate  to  be  in- 
vested, &o.,  [1716]. 
that  estate  tail  barred,  [1716]. 
enlargement  of  estate  by,  not  enforceable  under  covenant  to  convey,  1631. 
Knes  and  Recoveries  Acts,  provisions  of,  as  to,  1717,  1718. 
grant  to  trustees,  deed  in  form  of,  1718. 
inquiry  as  to  legal  estate,  [1715]. 
Lands  Clauses  Act,  under,  when  required,  1718,  1719,  2383. 

costs  of,  2400. 
lunatic,  of  estate  tail  of,  1717^ — ^1718. 
married  woman,  by,  [892]. 
money  to  be  laid  out  in  lands,  of,  1718. 
payment  out  to  tenant  in  tail,  1718,  1719. 
protector  of  settlement,  powers  and  office  of,  1717,  1718. 
reversion  to  Crown,  expectant  on  determination  of  estate  tail  in  realty 

granted  by  Crown  to  subject  for  services,  cannot  be  barred,  1717. 
Settled  Estates  Act,  under,  when  required,  1718,  1719. 
speoifio  performance  of  agreement  to  execute,  2142. 

DISMISSAL  OF  ACTION,  Chap.  XL,  128—139. 
appeal  from  order  directing,  831. 
appearance  on  defaxilt  of,  of  plaintiff,  [136]. 
costs  of  action  dismissed  for  want  of  prosecution,  135. 

with,  509. 
counterclaim,  and,  [234]. 

dismissed  by  consent,  [128]. 
creditor's  action,  of,  by  plaintiff  or  defendant,  1352,  1360. 
default  in  appearance,  &c.,  for,  [136],  138.     See  Default  of  Appearance. 

in  giving  discovery,  for,  98. 

in  giving  notice  of  trial,  for,  [ISl],  135. 

of  answer  to  interrogatories,  for,  [133],  135. 

of  payment  of  costs,  for,  132,  [134],  135,  136. 

of  pleading  by  plaintiff,  for,  [133],  135. 

of  security  for  costs,  in  case  of,  132,  [134]. 
defendant  when  competent  to  apply  for,  135. 
garnishee  order,  not  enforceable  by,  480. 
hearing,  at,  [136,  137]. 

on  plaintiff's  default,  [136],  138. 
injunction,  of  action  for,  [508],  510,  516. 
married  woman,  by,  852. 
new  action,  effect  on  bringing,  136. 
notice  of  trial,  in  default  of  giving,  [134],  135,  145. 
nuisance,  of  action  for,  where  referee  finds  that  none  exists,  406. 
order  for,  when  a  bar  to  a  second  action,  129,  130. 
particulars,  in  default  of  delivery  of,  within  specified  time,  42. 
plaintiff,  on  application  of,  129. 

production  of  documents,  on  non-compliance  with  order  for,  98,  [133]. 
prosecution,  for  want  of,  135. 
form  of  application,  135. 
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DISMISSAL  OF  ACTION— conh'reaeii. 

redemption  action,  of,  [1853],  1909,  1921,  [1924,  2011]. 

equivalent  to  foreclosure,  1921. 
specific  performance,  for,  2187 — 2189. 
subject-matter  under  lOi.,  where,  130. 
third  party,  dismissal  of,  139,  147. 
trial,  where  not  entered  for,  [134],  147. 
want  of  parties,  for,  improper,  60. 

seciLS,  formerly,  52. 
want  of  prosecution,  for,  [134],  135. 

in  default  of  discovery,  98. 
'■  without  further  order,"  134. 

DISMISSAL  OP  APPEAL,  31,  [812,  814],  833,  834,  839.    See  Appeal. 

DISMISSAL  OF  PETITION,  [137]. 

DISMISSAL  OF  SUMMONS,  [137]. 

DISOBEDIENCE, 

judgment,  to,  process  of  contempt  for,  459.    See  Contempt  of  Court. 

DISPAUPERING,  1023. 

DISPENSING  WITH  REPRESENTATIVES,   [119,   120],   120—123.       See 

Repkbsentative. 

DISQUALIFICATION, 

payment  of  dividends  until,  [211]. 

DISSENTERS, 

chapels  of,  708 — 711.    See  Chapel. 

injunctions  as  to  management  of,  [709],  710. 
charities  of,  1245,  1259,  1265,  1267.     See  Chabity. 

DISSOLUTION  OF  MARRIAGE,  923—927.    See  Divorce. 

DISSOLUTION  OF  PARTNERSHIP,  2096,  [2097],  2107—2110,  2113.    See 

"P  A  HT  WF  RS  IT  TP 

injunction  on,  [679—681],  683—685. 

DISSOLVING  INJUNCTION,  516,  517.    See  Injtoction. 

DISTANCE, 

how  measured,  in  construing  covenants  in  restraint  of  trade,  530. 

DISTRESS, 

landlord,  by,  after  receiver  appointed,  743,  769. 

right  of  mortgagee  to  marshal  as  against,  1898. 

on  promoters  of  undertaking  after  receiver  appointed,  743,  744. 
mortgagee,  by,  1839,  1894,  1895. 
mortgagor,  by,  769,  1894,  1895. 
rates,  for,  as  against  receiver,  770. 
receiver,  by,  [763],  769,  770. 
security,  is  not,  accruing  to  surety,  2076. 
tramway  company,  of  penalties  as  against,  770. 

DISTRIBUTION,  STATUTES  OF, 

inquiry  as  to  person  entitled  under,  [1504]. 

DISTRIBUTION  OF  FUNDS, 

appeal  from  order  directing,  828,  831,  842. 

DISTRICT  REGISTRY,  173—175. 

accounts,  taking,  in,  174,  175,  1309,  1313. 
appeal,  174. 
appearance  in,  174. 
application  in  action  in,  174. 
Chambers,  proceedings  in,  313. 
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DXSTRICI  REGISTRY—  continued. 
costs  in,  174,  242,  243. 

taxation  of,  174,  794. 
District  Registrar,  powers  of,  174. 

may  exercise  jurisdiction  of  Jadge  in  Ohimbers,  17 1. 
when  precluded  from  acting  as  solicitor  in,  175 . 
documents,  filing,  174. 
judgments  in,  entry  of,  173,  175. 
motion  for  judgment,  setting  down  action  on,  180. 
partition  action  in,  1802,  1807. 
payment  into  Court  in  action  in,  1745. 
proceedings  in,  173 — 175. 

in  Chambers,  313. 
production  of  documents  in,  56,  75,  80. 
receiver,  appointment  of,  in  action  in,  738. 

to  account  at,  [771]. 
removal  of  action  from,  175,  [791],  794. 
as  of  right,  when,  175,  794. 
how  removed,  175. 

originating  summons,  commenced  by,  794. 
transmission  of  documents  to  High  Court,  175. 
seal  of,  documents  bearing,  admissible  in  evidence,  152. 
transmission  of  documents  to,  174. 
trial  of  actions  commenced  in,  before  what  Judge,  794. 
when  action  proceeds  in,  794. 
writs,  issue  of,  from,  173,  175. 

DISTRINGAS, 

corporation,  not  now  necessary  for  execution  against,  412, 413. 
mortgagee,  right  of,  to,  1928. 
nuper  vice-comitem,  writ  of,  418. 
priority  by,  1928. 

writ  of,  under  5  V.  c.  5.  s.  5,  no  longer  issues,  715,  716. 
procedure  in  lieu  of,  472. 

DISTURBANCE  OP  MINISTER, 
injunction  to  restrain,  709,  710. 

DIVIDENDS, 

account  of,  not  received  by  trustees,  [1074]. 
by  steward,  [1328]. 

received  on  shares,  [1328]. 
accumulations  of,  [1534.,  1583],  1665,  1666. 
apportionment  of,  1699,  1700. 
charity,  paid  to  trustee  of,  [209]. 
costs  provided  for  out  of,  [211]. 
co-surety's  estate,  from,  leave  to  prove  for,  [2069]. 
dealing  with,  on  transfer,  &c.  of  securities,  225. 
debtor's  estate,  from,  surety  declared  entitled  to,  [2068],  2077. 
debts,  on,  payment  of,  directed  in  creditor's  action,  [1396]. 
deposit,  when  to  be  placed  on,  225,  227. 
funds  lodged,  on,  [196,  197]. 
infant,  on  stock  of,  paid  to  guardian,  [971]. 
investment  of,  225. 
lodgment  of,  in  Court,  [196,  197]. 
maintenance,  applied  for,  [212,  213]. 
married  woman,  paid  to,  [210,  212]. 
payment  of,  forms  of  schedules  directing,  [209 — 213].     See  Payment  of 

Dividends. 
payment  of,  improperly,  by  company,  restrained,  [691],  699 — 701,  1093. 

into  Court,  [201]. 

out  of  capital,  honestly,  1335. 

under  Lands  Clauses  Act,  2360,  2361,  2399. 
stop  order  as  to,  [483,  484]. 
trustee  to  replace,  [1099]. 

unclaimed,  2463,  2464.     See  National  Debt  Act. 
vesting  right  to  receive,  under  Trustee  Acts,  [1175,  1176, 1177,  1198]. 
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DIVINE  WORSHIP, 

disturbance  of,  restrained,  [709]. 

DIVOBCE, 

appeal,  817. 

effect  of,  on  marriage  settlement,  823 — 927. 

on  right  to  custody  or  guardianship  of  children,  955. 

on  separation  deed,  922. 

on  status  of  wife,  92«,  927. 
foreign  court,  granted  by,  effect  of,  1523. 
husband,  of,  order  extinguishing  life  interest  and  derivative  interest  of, 

under  marriage  settlement,  [923]. 
payment  to  woman  after,  210,  890,  898. 

DIVORCE  COURT, 

jurisdiction  of,  as  to  custody  of  infant,  921,  998. 

to  decide  as  to  vaUdity  of  sepai;al|ion  deed,  921,  922. 
to  .vary  or  set  aside  marriage  sejitlement,  923 — 925. 

nullity  cases,  includes  all  classes  of,  924. 
order  of,  operating  as  judgment,  2000. 

DOCUMENTS.    See  Affidavit  of  Documents  ;    Discoveey  ;    Insi'ection; 
Pboduction  oe  Documents. 
admitted  at  trial,  entering,  in  judgment,  [141]. 
copies  of,  for  use  of  Judges,  148,  380,  833. 
delivery  of,  out  of  Court,  [57]. 

not  allowed  to  be  taken  abroad  for  examination  of  witnesses,  57. 

right  to  have  back,  57. 
deposit  of,  in  Court,  [56,  60]. 
entering,  in  judgment,  [141,  142],  150 — 150. 
impeached,  production  of,  79. 

deposit  ot,  in  Court,  60. 
impounding,  487. 
interrogatories  as  to,  discouraged,  67,  68. 

to  be  answered  fuUy  if  at  all,  67. 
perusing,  costs  of,  294. 

private,  injunction  against  publishing  and  using,  [672,  673],  674. 
production  of,  50 — 99.     See  PRODUouoir  OF  Documents. 
proof  of,  at  hearing,  150 — 156. 

what  documents  prove  themselves,  150. 
stop  order  on,  [485]. 

eubpcena  duces  tecum,  as  to  what  must  be  produced  under,  74. 
transmission  of,  on  transfer  of  cause  from  District  Registry,  794. 
undertakings  as  to,  [733,  1035—1037]. 

DOMICILE,  1515—1525. 

acquisition  of,  1518 — 1520. 

Anglo-Indian,  1519. 

Scotch,  [1517]. 
administration  judgment,  jurisdiction  to  make,  1523,  1524. 
annuities,  Scotch,  a  charge  on  real  estate  in  England,  1524. 
assignment  of  chose  in  action,  law  regulating,  1522. 
assignments  from  domiciled  foreigner,  conflicting  claimants  under,  1522. 
bankruptcy  in  foreign  country,  effect  of,  1524,  1525. 
change  or  abandonment  of,  1618 — 1520. 

by  infant,  1523. 

by  married  woman,  1522,  1523. 
children,  legitimation  of,  1520. 
choice,  of,  1518—1520. 
death  duties,  as  to,  230, 
definition  of,  1518. 

divorce  granted  by  foreign  court,  1523. 
equity  to  settlement  how  affected  by,  909. 
evidence  as  to  law  of,  1525. 
foreign  Court,  case  sent  for  opinion  of,  809,  810,  1525. 

judgment  of,  effect  of,  723,  1523—1525. 
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DOMICILE— continued. 

foieign  land,  dispute  as  to  title  of,  1524. 

French  law,  inquiry  as  to  "  heirs  "  entitled,  [1517]. 

husband  and  vrife,  1522. 

India,  succession  to  immovable  property  in,  1520. 

infants  and  married  women,  legacies  paid  to,  according  to  lex  loci,  1523. 

inquiry  as  to  residuary  legatee's,  [1516]. 

testator's,  [1515,  1516]. 
interest  payable  according  to  lex  fori,  1524. 
law  of,  inquiry  as  to,  [1515 — 1518]. 

as  to  next  of  kin  or  heir-at-law  under,  [1515 — 1518]. 
marriage,  validity  of,  affected  by  law  of,  [1518],  1522. 
next  of  kin  of  foreigner,  bequest  to,  1520. 
origin,  of,  1518,  1519. 
priority  of  conflicting  claimants  under  assignments  from  domiciled  foreigner, 

1522. 
priority  of  creditors  determined  by,  1363,  1365,  1524. 
probate,  grant  of,  how  affected  by,  1355,  1356,  1357,  1520,  1521. 
residence  and,  difference  between,  1518. 
Scotch  domicile  declared,  with  inquiries  as  to  rights  of  widow  and  children, 

tierce,  jus  relictce,  legitim,  [1517,  1518]. 
succession  to  property  regulated  by  law  of,  1520,  1524. 
wife,  acquisition  of,  by,  1522. 
wills  of  personalty  construed  by  law  of,  1357,  1521. 

DONATIO  MORTIS  CAUSA, 
cheque  of  donor,  1561. 
debt  of  donor,  is  subject  to,  1365. 
declaration  of,  [1552]. 
deposit  note,  1561. 
evidence  of,  1376,  1561. 
Post  Office  Savings  Bank  deposit  book,  1561. 
vaHdity  of,  determined  on  originating  summons,  1421. 
when  efiectual,  1561. 

DORMANT  FUNDS,  203,  [220]. 

DOUBLE  PORTIONS, 

presumption  against,  1663  et  seq. 

DOWER,  911—917,  [1484, 1485]. 

account  of  rents  of  land  subject  to,  [911,  912],  914,  [1484]. 

interest  on,  not  allowed,  914. 
adultery  a  bar  to,  914,  916. 

allowance  for,  to  widow  accounting  for  rents  and  profits,  1373. 
arrears  of.  Statute  of  Limitations  when  applicable  to,  914. 
assignment  of,  judgment  for,  and  inquiries  what  lands  subject  to,  [911]. 

time  for  ascertaining  value  of  land,  914. 
barring,  915,  916. 

by  devise,  916. 

by  settlement,  916. 

repurchase  by  husband,  916. 
commission  to  assign,  judgment  for,  and  inquiry  what  lands  subject  to, 
[911],  914. 

directions  for,  in  Chambers,  914. 
costs  of  action  for,  914. 
debts  of  husband  not  affected  by,  915. 
delivery  of  possession  of  assigned  land,  [911],  914. : 
Dower  Act,  3  &  4  W.  IV.  c.  105 .  .915. 

election  by  widow,  between  dower  and  benefits  under  will,  916,  [1484, 
1485],  1531. 

inquiry  which  most  beneficial  for  widow,  910. 

not  presumed  where  widow  ignorant  of  her  rights,  916. 
equity  of  redemption,  out  of,  916. 
extinguishment  of  right  to,  914,  916,  916. 
foreclosure  against  trustee  for,  1884. 
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DOWER— cojrfjraiied!. 

forfeiture  of,  914r-916. 
freebenoh,  bar  of,  915. 
inquiries  as  to  lands  subject  to,  [911 — 913]. 

as  to  right  to,  in  administration  action,  [1484, 1485]. 
inquiry  and  commission  to  assign,  [911],  913,  914. 
intestate's  widow,  of,  1514. 
issue  as  to  right  of,  913. 
jointure,  barred  by,  916. 
limitation  to  claim  for  arrears  of,  914. 
mortgage  by  husband,  effect  of,  882,  915. 
nature  of  right  to,  in  equity,  914. 
occupation  rent  charged  against  defendants,  [912]. 
payment  of  ascertained  value,  where  land  compulsorily  taken,  914,  915. 

or  payment  of  dividends  of  one-third,  915. 
provision  in  lieu  of,  effect  of,  916. 
redemption  action  by  dowress,  1862. 

repurchase  by  husband  who  has  declared  against  dower,  916. 
sale  free  from,  [1484, 1485]. 

subject  to,  [913]. 
uses  to  bar,  effect  of,  915. 
value  set  upon,  [1485]. 

time  for  ascertaining,  914. 
writ  of,  abolished,  913. 

summons  may  be  indorsed  with  claim  for,  913. 

DRAFT, 

judgment  or  order,  of,  184,  185. 

lost  instrument  established  from,  [2226,  2239]. 

DRAFTS,  DRAWING, 

costs  of,  292,  301—306. 

DRAINAGE, 

injunction  to  restrain  nuisance  by,  [605,  606],  608 — 610. 

scheme  for,  jurisdiction  to  direct,  under  Settled  Estates  Act,  1741. 

trespass  by  drainage  authority,  553. 

DRAMATIC  COPYRIGHT, 

infringement  of,  injunction  against,  6G1,  665,  666,  667. 

DRAWING  UP, 

judgments  and  orders,  184,  185. 

appeal,  on,  827. 

delay,  in,  833. 
order,  of,  to  be  acted  on  by  paymaster,  202 — 204. 

DRUNKENNESS, 

custody  of  child  taken  from  father  on  ground  of,  996. 
of  party  to  contract,  effect  of,  2152. 

DURESS, 

transaction  tainted  by,  set  aside,  2272. 
onus  of  proof,  2272. 

DURHAM, 

Palatine  Court  of,  appeal  from,  810. 
enforcement  of  order  of,  193. 
jurisdiction  of,  under  Trustee  Acts,  1183,  1184. 

DUTY.    See  Estate  Duty  ;    Leqaoy  Duty  ;   Probate  Duty  ;   Succession 
Duty. 
payment  of,  directions,  for,  [213,  214]. 


EARNINGS, 

married  woman,  of,  876,  898. 
partners,  of,  when  assets,  2104,  2105. 

References  to  the  Forms  are  printed  thus  [795], 
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EASEMENT, 

compensation  in  respect  of,  in  specific  periormance  action,  2195,  2196. 
devisee,  as  against,  paying  off  mortgage,  579. 
exchange  of,  under  Settled  Land  Act,  1755. 
grant  of  right  of  way,  construction  of,  578. 
mutual,  enforcement  of,  2141. 
scale  charge  not  applicable  to,  301,  302. 
interference  mth,  under  Lands  Clauses  Act,  2392,  2393. 
Lands  Clauses  Act,  compensation  for  where  company  acquires,  2349. 
obstruction  of,  restrained,  553,  et  seq.    See  Light  ;  Water  ;  Way. 
support  is  not  an,  568.     See  Suppokt. 

tunnel,  right  to,  not  easement  under  Settled  Laud  Act,  1755. 
vesting  order  as  to,  1208. 

EAST  INDIA  STOCK, 

closing  transfer  books,  206. 
investing  funds  in  Court  in,  226. 

ECCLESIASTICAL  BENEFICE,  708—711. 
injunction,  as  to  presentation  to,  [709]. 

against  bishop,  710. 

against  taking  possession  of  living,  [708]. 
presentation  of  nominee  of  infant  to,  [974]. 
receiver  of,  756. 

right  of  election  to,  by  parishioners,  710. 
sequestration  against,  418,  445.     See  Sequesteation. 

ECCLESIASTICAL  CENSURES, 
discovery  exposing  party  to,  96. 

ECCLESIASTICAL  COMMISSIONERS, 
costs  of,  under  Lands  Clauses  Act,  2402. 

enfranchisement  moneys  in  respect  of  copyholds  to  be  paid  to,  2453. 
leave  to  sell  lease  to,  or  purchase  reversion,  1712. 

ECCLESIASTICAL  CORPORATION.     And  see  Cobpobation. 
specific  performance  of  contract  by,  2152. 
waste  by,,  546,  547. 

ECCLESIASTICAL  COURT, 

enforcement  of  decree  of,  by  inrolment  and  sequestration  in  Chancery,  192, 

[441]. 
prohibition  to,  [783,  784],  785. 
receiver,  pending  litigation  in,  749. 

ECCLESIASTICAL  LEASES.     See  Charity. 

investment  of  purchase-money  where  land  oompulsorily  taken,  2389.     See 

Lands  Clauses  CoNsoLiDATioiir  Act. 
purchase  of  reversion  from  Ecclesiastical  Commissioners,  1712. 
renewal  of,  [1707—1709],  1712. 

ECCLESIASTICAL  PROPERTY, 

application  of  purchase-money  of,  under  Lands  Clauses  Act,  2389. 

mortgage  of,  1930,  1931. 

Settled  Land  Acts  not  applicable  to,  1746. 

EDUCATION.  See  Infant. 
allowance  for,  964 — 969. 
directions  for,  [962]. 

rates,  expenditure  of,  on  other  than  elementary,  restrained,  706. 
religious,  954,  [993],  999—1001. 

EDUCATION  DEPARTMENT, 
evidence  of  proceedings  in,  155. 
notices  of,  165. 

EJECTMENT.     And  see  Recovbey  of  Land. 
by  receiver,  771. 
discovery  in  action  of,  62,  67,  86. 

Vol.  1.  ends  with  p.  846  ;  Vol.  II.  with  p.  1824! 
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ELDEST  SON, 

who  ia,  entitled  to  portion,  1665,  1063,  1664. 

ELECTION, 

alternative  right  of  action,  52. 
charity,  of  improper  objects  of,  set  aside,  1289. 
firm,  to  charge  old,  or  new,  2126. 

interest  or  profits,  as  to  charging  trustee  with,  [1119],  1124,  1125. 
mistake,  to  abide  by,  [2232],  2235. 

mortgagor,  by,  as  to  land  tax  redeemed  by  mortgagee,  [1888],  1905. 
proceedings  in  foreign  Court,  as  to,  722. 

solicitor,  by,  as  to  mode  of  charging  for  conveyancing  business,  303. 
to  take  as  real  or  personal  estate,  865,  [891,  892],  894,  897,  1492. 
under  or  against  instrument,  1525 — 1531. 
appointees,  by,  1530,  1531. 
appointment,  where  successive  deeds  of,  1529. 
compensation,  where  election  against  will,  [1527],  1529, 1530. 
amount  of,  1529. 

proof  against  estate  of  doceased  for  Iohs,  [1528]. 
conduct,  by,  865. 
debt  and  legacy,  between,  1533. 
declaration  consequent  on,  [1528]. 
doctrine  of,  1528,  1529. 

is  doctrine  of  compensation,  not  forfeiture,  1529. 
dowress,  by,  916,  [1484,  1485],  1531. 
heir,  by,  1530. 
impossible,  when,  1529. 

infant,  by,  as  to  taking  under  settlement,  [1525, 1526],  1627. 
generally,  1530. 

request  for  sale  in  partition  action  does  not  operate  as,  1804. 
infant  heir,  by,  [1526]. 
inquiry  as  to  right  of,  [1119,  1518]. 

whether  election  has  been  made,  [1527]. 
legatee,  by,  under  gift  implying  selection,  1528 — 1531. 
married  woman,  by,  865,  870,  1529,  1530,  1531. 
purchaser,  by,  not  to  rescind  contract,  [2232],  2235. 
release  directed  where  election  to  take  under  will,  [1528]. 
remoteness,  when  gift  void  for,  1529. 
settlement  and  will,  election  between,  [1525]. 

articles  for  settlement,  election  to  take  as  against,  1627. 
values,  action  to  ascertain,  [1528]. 
where  settlement  set  aside,  1635. 
widow,  by,  between  settlement  and  will,  [1526]. 

between  will  and  dower,  916,  [1484,  1485],  1531. 
widow,  by,  to  live  in  dwelling-house,  [1578]. 

ELECTRIC  CURRENT, 

trespass  by  discharge  of,  589. 

ELEGIT,  408,  410. 

account  of  receipts  under,  1899,  [1995],  2005. 

discovery  in  aid  of,  415,  477,  478. 

execution  of,  1999  seq, 

inquiry  as  to  lands  extended  under,  [1993 — 1995,  1998]. 

tenant  by,  right  of,  to  redeem,  1862.     And  see  Judgment  Cebditoe. 

what  property  may  be  extended  under,  2004. 

EMBARRASSING  MATTER.    See  Pleading,  Scandal. 
striking  out,  36,  37,  147. 

ENCROACHMENT, 

on  land,  injunction  to  restrain,  548. 

ENCYCLOPiEDIA, 
copyright  in,  668. 

ENDORSEMENT.    See  Indorsement  ;  Special  Indoesement. 
References  to  the  Forms  are  printed  tJais  [795]. 
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ENDOWED  SCHOOLS, 

Acts  relating  to,  1260—1262. 

Charitable  Trusts  Aots,  application  of,  1279,  1280. 

ENDOWMENT, 

meaning  of  term,  1261,  1280,  1281. 

ENEORCEMENT  OE  JUDGMENT  OR  ORDER.    See  Execution. 

ENFRANCHISEMENT, 

of  copyholds,  [1249],  2187,  2448—2453.    See  Copyholds  ;  Copyhold  Act. 

general  words  in,  effect  of,  2310. 

Lands  Clauses  Act,  under,  [2375],  2376. 
of  rectorial  manor,  [1709]. 
of  trust  premises,  leave  to  apply  for,  [1617]. 

leave  to  effect,  [1249]. 
Settled  Land  Acts,  meaning  of  word  in,  1753. 

ENGAGEMENT, 

married  woman,  of,  separate  estate  when  bound  by,  861,  802 

ENGINEER, 

arbitration  by,  398. 

certificate  of,  when  accepted  as  evidence,  697. 

ENGRAVINGS, 

copyright  in,  668,  669. 

ENGROSSMENT  OE  ORDER,  186. 

ENROLMENT, 

judgment  or  order,  of,  190. 

orders  of  other  Courts,  of,  [190,  191],  192. 

vacating,  jurisdiction  of  Lord  Chancellor  as  to,  816. 

ENTAIL.    See  Estate  Tail  ;  DisENTAiLma  Deed  ;  Tenant  in  Tail. 
specific  performance  of  covenant  to  bar,  2177. 

ENTERING  CLERKS, 
duties  of,  203. 

ENTIRETIES, 

husband  and  wife  taking  by,  874,  906,  927. 

ENTRY, 

admissibility  of,  in  evidence,  151. 

evidence,  entering,  as  read,  149.    See  Evidence  ;  Exhibit  ;  Jitdqmbnt. 

forms  of,  [141 — 144]. 
judgment  or  order,  of,  184 — 187.     See  Judgment. 

after  trial  of  issue,  363. 

fihng,  by,  184. 
trial,  of  action  for,  145,  147. 

District  Registry,  of  action  proceeding  in,  173. 

EQUITABLE  ASSETS, 

what  are,  1367,  1368,  1604^1608. 

EQUITABLE  ASSIGNMENT.    See  Mortgage,  Equitable. 
notice,  effect  of,  as  to  priority,  2030 — 2037.     See  Moktgage. 

to  holder  of  bill  of  exchange,  of  appropriation  of  specific  funds,  2301. 
operating  as  lien,  1989. 
policy,  of,  1934. 
trade  mark,  of,  registration  of,  2340. 

EQUITABLE  EXECUTION,  409,   [468],   473,   [757,   758],   758—762.       See 
Receiver. 

EQUITABLE  INTEREST, 
bound  by  order  of  sale,  344. 

Vol.  I.  ends  with  p.  846  ;  Vol.  II.  with  p.  1824. 
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EQUITABLE  MORTGAGE,  1973—1988.    See  Mobtqagb,  Equitable. 

EQUITABLE  SET-OFF,  1322.    See  Sbt-oif. 

EQUITABLE  WASTE,  [535—540],  540,  545,  546.    See  Injunction  ;  Waste. 

EQUITY  OF  REDEMPTION.    See.  Mobtqaqe. 

EQUITY  TO  SETTLEMENT,  [900—904],  905—911. 

ERROR, 

account,  in,  evidence  of,  1315,  1331,  1339,  1341. 

leave  to  show,  therein,  [1336]. 
apparent  on  face  of  order,  816. 
correction  of,  in  judgment  or  order,  187,  188. 
order  remitting  case  back  for,  [809]. 

ESCHEAT,  1183,  1585. 

ESCROW, 

conveyance  to  be  prepared  and  executed  as,  [2174—2176]. 

ESTABLISHING  WILL, 

against  heir,  not  now  necessary,  1362. 

ESTATE  DUTY,  1366,  1367. 

"  testamentary  expenses,"  whether  included  in,  1366. 

ESTATE  TAIL.    See  Disentailing  Deed  ;  Tenant  in  Tail. 
appointment  of  person  to  convey,  [1231]. 
barred  by  order  under  Trustee  Acts,  1208,  [1231]. 

Forfeiture  Act,  administrator  appointed  under,  no  power  to  bar  convict's, 
1586. 

ESTOPPEL, 

attornment,  created  by,  769. 

conduct,  by,  139. 

effect  of,  in  interpleader  proceedings,  495. 

estate  by,  in  assignee  of  equity  of  redemption,  1895. 

misrepresentation,  statement  induced  by  own,  cannot  be  relied  upon,  2245. 

negligence  of  grantor,  by,  2245. 

negotiability,  by,  2038,  2039. 

resjvdicata,  by,  138,  139. 

share  certificates,  by  issue  of,  2242,  2243. 

with  transfers  signed  in  blank,  by  handing  over,  2039. 

EVENT, 

costs  following,  240,  241,  242,  400,  838. 

EVIDENCE.    Chap.  VIII.,  100—113. 

account,  in  action  for,  1314,  1315.     And  see  Account. 

accounts  kept  by  trustee's  firm  of  solicitors,  1115. 

Act  of  Parliament,  form  of  entering  as,  [142]. 

admissibility  of,  a  question  for  Court,  149. 

admission  of  documents  or  copies,  162,  163.     See  Admission. 

affidavit  evidence  by  consent,  104.     And  see  Aifidavit. 

affidavits  sworn  abroad,  admissibility  of,  228. 

appeal,  on,  834 — 836.     See  Appeal. 

arbitrators,  by,  as  to  award,  398,  399. 

attesting  witness,  proof  by,  when  necessary,  154,  155,  1217. 

Bank  of  England,  discretion  of,  not  interfered  with,  154. 

banker's  books,  of  contents  of,  113. 

bankruptcy  proceedings,  of,  152. 

baptismal  and  birth  certificates,  by,  153,  1217. 

books,  when  primA  facie,  1314,  1315. 

boundaries,  in  action  to  ascertain,  1824. 

certificate  of  chief  clerk,  on  summons  to  vary,  322. 

eestiii  que  vie,  on  production  of,  1714. 

Jteferences  to  ihe  Forrns  are  printed  thus  [795]. 
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Chambers,  on  proceedings  in,  [100],  314^316,  319,  1317. 

closing,  time  for,  104,  105. 

commission  to  take,  out  of  jurisdiction,  103,  107,  108. 

consent  as  to  mode  of  taking,  104. 

conviction,  certified  copy  of,  152. 

copies  of  letters,  &o.,  by,  162. 

costs  of,  allowance  for,  [237],  293. 

disallowance  of,  [236],  249. 
cross-examination,  71,  [99],  1317,  1376.     See  Affidavit;   Witness. 
de  bene  esse,  [102],  107,  152. 

not  to  be  entered,  149. 
death,  by  certificate  of,  153. 

presumption  of,  from  absence,  [1506,  1589],  1590. 

probate  or  letters  of  administration  not  evidence  of,  153. 
debt,  of,  in  creditor's  action,  1360. 
deceased  witness,  affidavit  of,  106. 
declarations  of  testator,  of,  1509. 
deed,  attesting  witness,  proof  by,  154,  155,  1217. 

draft,  evidence  of  contents  from,  2231. 

form  of  entering,  in  order,  [143,  144]. 

unstamped,  evidence  by,  156,  157. 
depositions,  108,  111,  112.     See  Deposition. 

entering,  in  orders,  [142]. 
disputed  writing,  155. 

District  Eegistry,  documents  coming  from,  174. 
documentary,  in  general,  150 — 156. 
documents,  not  produced,  cannot  be  used,  155. 

which  prove  themselves,  150. 
domicile,  as  to  law  of,  1525. 
Education  Department,  of  notices  of,  155. 
entering,  [141 — 144],  149 — 156.     See  infra  Mode  of  Beading.     And  see 

JUDOMENT. 
in  judgments  in  witness  actions,  149. 
entries  and  recitals  against  interest  of  person  making  them,  by,  151. 

in  discharge  of  official  duty,  by,  151. 
examiners,  evidence  before,  [101,  102],  112,  113. 
exhibits,  proving,  at  hearing,  151. 
foreclosure,  in  action  for,  1839,  1870. 
foreign  and  colonial  statutes,  of,  153. 
law,  of,  152—154,  1525. 
registers,  copy  of  entry  in,  153. 
former  suit,  in,  admission  of,  taken  de  bene  esse,  107. 
further  consideration,  on,  104,  352. 

leave  to  use,  105. 
heirship,  of,  under  Trustee  Acts,  1217. 
improper,  costs  of,  disallowed,  [236],  249. 
infancy,  of,  150. 

injunction,  on  appUcation  for,  514. 
interest  on  mortgage,  as  to  rate  of,  1870. 
Irish  or  Scotch  order,  of,  194. 

judgment  debtor,  order  for  oral  examination  of,  [477]. 
in  witness  action,  entering,  149. 
mode  of  reading  in,  where  specially  ordered,  141. 
judgments  and  proceedings  in  other  Courts,  151,  152. 
Judicial  Trustees  Act,  to  be  acted  on  by  Court  under,  1239. 
letter,  press  copy  of,  admitted  as,  152. 

written  "  without  prejudice,"  reading,  1455. 
liberty  to  use  special,  given,  [797]. 

light,  in  action  for  injunction  against  obstruction  of,  559., 
lost  or  missing  documents,  of,  157,  2230. 
marriage,  of,  150. 

certificate,  by,  153. 
mistake,  expunging  evidence  entered  by,  149,  150. 

of,  in  order  to  rectify  or  avoid  instrument,  1644,  2237,  2238. 

Vol.  I.  ends  with  p.  846  ;  Vol.  11.  wilh  p.  1824. 
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mode  of  reading  in  judgment,  when  specially  ordered,  [141,  142]. 

usually  read  in  orders  other    than  judgments,  [142 — 
144]. 
mortgage,  of  amount  due  on,  1839,  1870. 
motion,  in  support  of,  377,  378. 

for  judgment,  on,  177. 
nationality,  declaration  of,  155. 

new  trustees,  on  apphoation  for  appointment  of,  1189,  1190. 
non-commencement  of  tramway  worlss,  of,  2425. 
objection  to  reception  of,  when  to  be  taken,  108,  149,  150. 

technical,  not  taken  in  Court  below,  not  entertained  by  C.  A.  836. 
official  acts,  of,  151. 

and  special  referees,  before,  404,  405. 
order,  of,  151,  152. 

other  causes,  in,  when  allowed  to  be  read,  105,  106,  151,  152. 
parish  registers,  extracts  from,  153,  1217. 
parol,  of  circumstances,  as  to  legacy,  1509. 
of  contract,  2146,  2147. 
of  fraud  by  mortgagee,  1838. 
of  intention,  in  order  to  rectify  settlement,  1644. 
of  lost  deed,  2231. 
of  unstamped  agreement,  157. 
rescission  of  written  contract,  to  prove,  2146. 
pedigree  case,  in,  150. 

perpetuation  of  testimony,  [102,  103],  108,  109. 
petition,  on,  374. 

power  of  attorney,  verifying  execution  of,  228,  229. 
printing,  costs  of,  295,  834. 
probate,  not  evidence  of  death,  153. 

what  it  is  evidence  of,  1355.     See  Peobate. 
proclamations,  orders,  &c.,  issued  by  public  departments,  155. 
public  documents  and  books,  154,  155. 
pubhoation  of,  in  action  to  perpetuate  testimony,  [103]. 
reading,  mode  of,  in  judgments  where  specially  ordered,  141. 
recitals,  effect  of,  against  interest,  2231. 
record  of  other  Court  not  referred  to,  152. 
rectification  of  settlement,  in  cases  of,  1644. 
reduction  of  capital  of  company,  on,  2433. 
referee,  before,  subpoena  to  give,  404. 
register,  extracts  from,  153. 
rejected,  form  of  entering,  [142]. 
release  or  discharge,  of,  1341. 
reply,  leave  to  file  evidence  in,  104. 
Scotch  registers,  of  entries  in,  153. 
seal,  District  Registry,  of,  documents  bearing,  15^. 
not  in  case  of  power  of  attorney,  154,  155. 
proof  of,  when  necessary,  152,  153,  154. 
secondary,  of  lost  documents,  2231. 
ships,  of  registers  of,  154. 
shorthand  notes,  costs  of,  297. 

Spanish  witnesses,  evidence  of,  how  to  be  obtained,  108. 
special  directions  as  to,  in  taking  account,  1314. 
stamping  documents  at  trial,  156. 
stamps  on  certificates,  &o.,  153. 

presumption  that  document  diJy  stamped,  157. 
statement  of  affairs  by  bankrupt  trustee,  1126. 
statutory  certificate,  by,  of  execution  of  works,  154. 
stop  order,  on  application  for,  487. 
subpoena  ad  testificandum,  leave  to  serve,  [100]. 
summons  in  chambers,  in  support  of,  314,  319. 
taxing  master,  before,  270. 
time  for  closing,  104. 

when  extended,  105. 
time  for  filing  affidavits,  104.     See  Affidavit.  ' 
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tithe  commutation  map,  by,  580,  1824. 

tramways,  of  non-oommencement  of  works,  2425. 

trial  without  jury,  on,  149 — 156. 

trustee,  on  appointment  of,  1189,  1190,  1216,  1217. 

trustee's  firm  of  solicitors,  accounts  kept  by,  1115. 

unconscionable  bargain,  of,  onus  probandi,  2277,  2278. 

undue  influence,  of,  2272—2274. 

unsealed  documents,  by,  154. 

unstamped  deed,  inadmissibility  of,  156,  157. 

usage,  evidence  of,  in  construing  charitable  trusts,  1255. 

vary  certificate,  on  summons  to,  104,  352. 

viva  voce,  to  be,  in  the  absence  of  consent  to  the  contrary,  104. 

will,  of,  150,  1356,  1357. 

witness  action,  entering  in  judgment  in,  149. 

calling,  after  case  closed,  105.    And  see  Witness. 
production  of,  by  governor  of  prison,  [100]. 
gaoler,  [101]. 
writ  of  summons,  of  renewal  of,  152. 

EXAMINATION    OF    MARRIED    WOMAN,  [890—892],  893  et  seq.     See 
Mabribd  Woman. 

EXAMINATION  OP  WITNESSES.    See  Witness. 
abroad,  228. 

accounting  party,  of,  1317. 

Companies  Act,  under,  no  appeal  from  order  directing,  824. 
commission  abroad,  by,  103. 
de  bene  esse,  [102],  149. 

interrogatories,  by,  65 — 70.     See  Interrogatoeies. 
Master,  by,  315. 

order  directing,  not  subject  to  appeal,  824. 
prolonged,  of  documents,  402. 
pro  interesse  suo,  [419 — 151],  461,  462,  744. 
receiver,  by,  as  to  assets,  312. 

EXAMINER  OF  PATENTS, 
reference  to,  2313. 

EXAMINER  OF  THE  COURT, 

evidence  on  petition  taken  before,  374. 
examination  of  witnesses  before,  practice  as  to,  111 — 113. 
Master  should  send  examination  to,  315. 
order  for  examination  of  witnesses  before,  [102]. 
special,  order  appointing,  [101]. 
not  generally  made,  112. 

where  witness  out  of  jurisdiction,  107. 

EXCAVATION  OF  LAND, 
injunction  against,  548. 

EXCHANGE, 

charity  property,  of,  1279,  1281. 

inquiry  as  to,  [1488]. 

loss  of,  allowance  for,  1318. 

power  of,  exercised  by  partition,  1801. 

Settled  Land  Acts,  under  powers  of,  [1749],  1753,  1755. 

specific  performance  of  agreement  for,  [1228]. 

EXCHEQUER  BILLS, 

investing  cash  in  Court  in,  227. 

EXCHEQUER  CHAMBER, 

jurisdiction  of  Court  of,  transferred  to  Court  of  Appeal,  789,  815. 

Vol.  J.  ends  with  p.  846 ;  Vol.  U.  tnifh  p.  1834. 
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EXCLUSION  or  COUNTER-CLAIM,  [35]. 

EXCUSE, 

breach  of  trust,  from  consequences  of,  under  Judicial  Trustees  Act,  1896. . 
[1104],  1110,  1111. 

EXECUTION,  Chap.  XXVII.,  408—467. 

act,  of  judgment  directing  performance  of,  410. 

or  abstention  from,  410. 
assistance,  by  writ  of,  344,  [417]. 

attachment,  by  writ  of,  409,  425 — 437.     See  Attachment. 
bankruptcy  of  judgment  debtor,  effect  of,  420 — 423. 
charging  order,  effect  of,  474 — 476.    See  Chabqino  Okdeb. 
chattels,  delivery  of,  [417]. 
committal,  by,  409,  425 — 437.     See  Committai. 
conveyance  of  land,  enforcement  of,  [417],  424. 
corporation,  against,  412,  413. 

costs,  for,  stayed  pending  appeal,  [839,  840],  840,  841. 
of,  419,  422. 

of  judgment  or  order  for  payment  of,  315,  [428,  429]. 
debenture-holders,  priority  of  receiver  for,  [1959],  1969,  1970. 
deed,  order  for  execution  of,  under  Judicature  Act,  1884,  ».  14.  .[417]. 
delivery  in,  by  "  lawful  authority,"  183,  449,  2004. 

of  property,  of  judgment  for,  410,  [417],  424. 
discovery,  in  aid  of,  63,  414,  415,  477. 

attachment  for  non-attendance  under  order  for,  435. 
discovery,  of  order  for,  410. 
District  Registry,  issue  of  writs  from,  173 — 175. 
elegit,  by  writ  of,  408,  410,  2003,  2004. 

equitable,  by  appointment  of  receiver,  409,  [757,  758],  758 — 762.      See 
Rboeivbb. 

charging  order  by  way  of,  on  cash  in  Court,  [468], 

when  available,  409,  851,  856. 
executor  carrying  on  business,  by  judgment  creditor  of,  1499. 
fi.fa.,  by  writ  of,  408,  410,  418—420. 
foreclosure,  of  judgment  for,  423. 
garnishee,  to  levy  amount  due  from,  478. 
habeas  corpus  to  bring  up  prisoner,  [439],  439. 
injunction,  of  order  for,  [429,  430],  521,  522. 
interests  capable  of  delivery  in,  2004. 
interpleader  summons,  effect  of,  as  suspending  act  of  bankruptcy,  501, 

502. 
Irish  Court,  of  judgment  of,  191. 
issue  of  writs,  413,  414. 
"  judgment  "  includes  "  decree,"  408. 
land,  of  judgment  for  recovery  or  deHvery  of  possession  of,  409,  423,  424. 

writs  affecting  registration  of,  414. 
leave  to  issue,  414. 

to  sue  out,  for  costs,  [273]. 
married  woman,  against  property  of,  480,  854,  856. 
Master  nominated  to  execute  deed,  [416]. 
money,  of  order  for  payment  of,  409,  410,  418 — 420. 
order  enforceable  as  judgment,  183,  408,  473,  1364,  1921,  2000,  2001. 
partners,  against,  412,  2108. 
possession,  by  writ  of,  423. 

privileged  persons  (e.g.,  peers,  members  of  Parliament),  against,  413. 
property,  of  judgment  for  delivery  of,  410. 

receiver,  appointment  of  is  within  Judgments  Extension  Act,  1868,  s.  4 . .  759. 
redemption  of  lands  delivered  in  execution,  [1994]. 
registration  of  writs  of,  414. 

removal  of  action  from  inferior  Court  for  purpose  of  obtaining,  803,  807. 
renewal  of  writ,  413. 

return  of  writs,  enforcement  of,  [437],  437. 

sale  of  lands  delivered  in  execution,  408,  [1993—1995].     See  Judgment 
Creditor. 

Beferences  to  the  Forma  are  printed,  thiis  [795]. 
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scheme  of  arrangement  by  railway  company,  pending,  2410. 
sequestration,  by  writ  of,  440  et  seq.    See  Sequestkation. 
Serjeant-at-Arms,  order  for,  [438],  438. 
sheriff,  costs  of  execution  payable  to,  422. 

liability  of,  for  penalties,  419. 

orders  for  committal  of,  [437]. 
soHcitor,  against,  315,  408,  [428,  429]. 

fundiis  officio  after,  1032. 
specific  performance,  of  judgment  for,  2215 — 2225. 
stay  of,  appeal  does  not  operate  as,  842. 

evidence  in  support  of  application  for,  414. 

for  costs  on  undertaking  to  refund,  [840],  841. 

pending  appeal,  842,  843. 
substituted  service  of  judgment  or  order,  [415],  416. 
turn  over  of  prisoner,  order  for,  [438],  439. 
wrongful,  liability  for,  419. 

EXECUTOR.    And  see  Administbatiok"  of  Assets. 
abroad,  distribution  of  fund  remitted  by,  1424. 
absconding,  dispensed  with  as  party,  1424. 
account  at  suit  of,  1420,  1421. 
by,  [1456—1458]. 

and  surviving  executor,  [1456]. 

against  executors  of  two  executors  deceased,  [1457]. 

executor  of  executor  of  acting  executor,  [1457]. 
common  judgment  for,  effect  of,  1120. 
Court  fees  on  account  rendered  by,  1420. 
duty  of,  to  set  out  account  though  denying  plaintiff's  right 
as  creditor,  88. 
unless  he  admits  assets,  89. 
separate  sets  of  executors  and  trustees,  where  there  are,  [1412]. 
under  usual  judgment,  1120. 
of  rents  against,  1422. 
accounts,  statement  of,  may  be  ordered  to  render,  1418. 

power  of,  to  settle,  1503. 
acknowledgment  by,  1084. 
acting,  before  probate,  132,  1085,  1088,  1359. 
action,  to  defend,  and  be  indemnified,  [1462]. 
administration  action  by  and  against,  1418. 

direction  by  testator  for,  1418,  1419. 
necessary  party  to  proceedings  in,  1359,  1424. 
by  Court,  liability  of,  after,  1148. 
administrator,  temporary,  payment  out  to,  1444. 
admission  of  debt  by,  [1348],  1360,  1387. 
advancements,  interest  on,  1447. 

presumption  of  satisfaction  by,  1537,  1538. 
advances,  by  or  by  testator,  inquiries  as  to,  [1417]. 

ademption  of  legacy  by,  [1533],  1537,  1538.     See  Legacy. 
interest  on,  1481. 
to,  repaid  to  mortgagee,  [1103]. 
advertisements  for  creditors,  1350,  1351,  1352,  1375,  1379. 

when  protected  by,  1497 — 1499. 
agent,  acting  as,  of  co-executor,  1085. 

of,  liability  of  executor  for  acts  of,  1085,  1086. 
payment  to,  1503. 
salary  of,  1459. 
agreement  for  mortgage,  inquiry  as  to,  [1471]. 
aUowance,  of  payments  by,  1428,  1459,  1460. 

to,  for  carrying  on  business,  [1496],  1497 — 1499. 
aUowances  to,  1128,  1129,  1133,  1134. 
annuity,  duty  of,  to  set  apart  fund  for,  1574,  1575. 

to,  for  his  trouble,  cesser  of,  1568. 
appeal  by,  819,  825. 
appearance  by,  1359. 

Vol,  I.  ends  with  p.  846 ;  Vol.  11.  with  p.  1824, 
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appearance  in  name  of,  in  case  o£  conflict  of  duty  and  interest,  1359. 
appointment,  power  of,  effect  of  appointment  of  executor  without  more 

on,  1426. 
apportionment  by,  of  residue  among  creditors,  [1395]. 
appropriation  of  legacies,  &c.  by,  1429 — 1431. 
assent  by,  to  legacy,  1427 — 1429. 
assets,  admission  of,  [1348],  1360,  [1415],  1427—1429. 
what  acts  amount  to,  1428. 
deaUug  with,  by,  restrained,  [716],  717. 
right  of  creditor  to  foUow,  1352,  1593. 
balances  in  hands  of,  accounts  and  inquiries  as  to,  [1117],  1118,  1119. 
payment  in  of  balance  by,  1442,  1443. 
order  for,  [196]. 
bankers,  liability  of  executor  for  acts  of  his,  1085,  1086. 
for  interest  on  balances  left  mth,  [1117]. 
mixing  trust-money  with  his  own  at  his,  1118,  1123. 
bankrupt,  costs  of,  1128,  1453. 
bankruptcy  of,  1084. 

when  a  ground  for  appointing  receiver,  748,  1503. 
bequests  to,  1539,  1540. 
book  debts,  may  assign,  1504. 
breach  of  trust  by,  1079,  [1097,  1098, 1103].     And  see  Teustee. 

excused,  [1104],  1110,  1111. 
business  of  testator,  carrying  on,  1133, 1409,  [1494—1497],  1497—1499.  See 

Business. 
calls  on  shares,  indemnity  against,  1465. 

carrying  on  proceedings  without  legal  personal  representative,  [119, 120]. 
charge  of  debts,  mere  direction  for  payment  is  not,  1368. 
effect  of,  as  to  exoneration,  1476,  1477. 

as  to  power  of  executor  over  realty,  1481. 
charge  on  funds,  notice  of,  to  exucutor,  1081,  1082. 
charges  on  estate,  inquiries  a3  to,  [1471 — 1473]. 
co-executors,  liabihty  for  acts  of,  1083 — 1085. 

proceedings  between,  1424. 
compound  interest,  charged  with,  [1118],  1124. 

compromise  or  composition  of  debt  by,  1079,  1149,  [1501,  1502],  1503. 
conduct  of  proceedings  in  administration,  given  to,  1461,  1503. 

of  sale  committed  to,  330. 
confirmation,  Scotch,  1355. 

contingent  liabilities,  setting  aside  sum  to  answer,  [1463],  1464,  1594. 
contracts  by  testator,  indemnity  against,  [1462,  1463],  1464. 

by  executor  or  trustee  under  which  estate  liable,  [1487]. 
conversion  of  investments  by,  inquiries  as  to,  [1500,  1501]. 

of  wasting  securities  by,  1616 — 1623.     See  Tenant  foe  Life. 
inquiries  and  directions  as  to,  [1486 — 1488]. 
right  of  pre-emption  declared,  [1488]. 
costs  of : — 

administration  action,  in,  1134 — 1136. 

appeal  as  to,  819,  1129. 

bankrupt  or  insolvent  executor,  1128,  1453. 

charges  and  expenses,  right  to,  [1126,  1127],  1127—1132.     See 

Trustee. 
counsel's  opinion,  acting  under,  1132. 

derivative  executor,  who  has  committed  breach  of  trust,  [1127]. 
party  costs  to  be  paid  by  plaintiff  and  balance  out  of  fund,  [237]. 
priority  of,  1364,  1403. 
real  estate,  right  to  payment  out  of,  1422. 
refused,  when,  1134—1136,  1453. 
retainer  of,  [1392]. 
right  to,  240. 

solicitor  and  client,  as  between,  1453. 
Trustee  Act,  on  payment  into  Court  under,  1158,  1159. 
ordered  to  pay,  when,  1453. 
creditor, action  by,  for  administration,  1347 — 1410.  See  Ceebitoe's  AcTioif. 

Seferences  to  the  Forms  are  printed  thus  [795]. 
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creditor,  preference  of,  by  executor,  1368,  1369. 

debt  owing  by,  extinguishment  of,  by  his  appointment,  1504. 

debtor  appointed,  1504. 

debts,  duty  of,  as  to  getting  in,  1502. 

order  of  administration  of  assets  for,  1604 — 1607. 

payment  of,  by,  [1395]. 

priority  of,  1362—1366,  1410. 
deceased,  account  against  estate  of,  [1456,  1457]. 
default,  judgment  by,  against,  169. 
delay  by,  in  taking  out  probate,  1081. 
derivative  executor,  accounts  against,  1118,  1119,  [1456 — 1458],  1459. 

and  surviving  executor,  [1456]. 

costs  against,  where  breach  of  trust  committed,  [1127]. 

rights  and  liabihties  of,  1429,  1468. 
de  son  tort,  1358,  1359,  1459,  1460. 

liability  of,  1358,  1359,  1460. 
devastavit,  action  for,  transferred  to  Chancery  Division,  793. 

charged  with,  on  common  account,  1120. 

Trustee  Act,  1888,  s.  8,  as  to  whether  applicable,  1115. 

when  barred  by  statute,  1111,  1112,  1387. 
discovery  by,  70,  77. 
dividend,  ordered  to  make  a,  [1396]. 
duty  of,  to  protect  estate,  1458,  1459. 
election  to  take  under  or  against  wUI,  [1525 — 1528],  1529 — 1531.      See 

Blbotion. 
exoneration  of  personalty  from  debts,  [1473, 1474],  1474,  1479. 

incumbrances  created  before  testator's  decease,  1574 — 1576. 

Real  Estate  Charges  Acts,  under,  1476 — 1479. 
express  trustee,  merely  retaining  testator's  estate,  not  necessarily,  1113. 

not  constituted  by  Executors  Act,  1830.  .1112. 
farming  business,  inquiry  as  to,  [1495]. 
foreign  securities,  direction  to  continue,  [1501]. 
funeral  expenses,  allowance  of,  1130,  1362. 
gifts  to  "  executors,"  1512. 

impound  property,  right  to,  to  meet  debt  due  from  legatee,  1431. 
improvements  by,  inquiry  as  to,  [1493]. 
incumbrances  created  by,  1479 — 1481. 

by  testator,  [1471—1473]. 
indebted  to  estate,  account  against,  [1458],  1851. 
indemnity  to,  against  contingent  liabihties  of  testator,  [1463]. 

against  covenants  in  leases,  1464,  1465. 

liabihty  on  shares,  [1127],  1147,  1465,  1557,  1594. 

as  surety,  [1462]. 
partnership  debts,  [1462,  1463]. 
testator's  liability  as  trustee,  [1462]. 

business  of  testator,  in  respect  of  carrying  on,  1497 — 1499. 

defending  action  as  executor,  [1462]. 

judgment  for  administration,  by  reason  of,  1464. 

right  of  executor  to,  [1127],  1147,  1464,  1465,  1497,  1498,  1499. 
Indian  executor,  allowed  5  p.  c,  1459. 
infancy  of,  1354,  1355. 
infant,  legacy  to,  1446. 
injunction  against  improper  dealings  by,  [716],  717. 

against  transfer  of  stock  by,  [714]. 
inquiry  if  trust  moneys  might  have  been  recovered  by,  [1116]. 
insolvency  of,  when  a  ground  for  appointing  a  receiver,  748. 
inspection  of  documents  in  hands  of,  [60]. 
insurance  by,  inquiry  as  to  propriety  of,  [1463]. 
interest  on  balances  of,  [1117,  1118],  1118,  [1119],  1122—1124. 
inventory,  Scotch,  1355. 
investments,  conversion  of,  ordered,  [1500],  1501. 

improper,  declarations  and  inquiries  as  to,  [1096 — 1103],  1104 — 1106. 

And  see  Tbttstee. 
inquiry  as  to  continuing,  [1500,  1501]. 

Vol.  I.  ends  with  p.  846 ;  Vol.  II.  with  p.  1824. 
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investmonta,  retaining  authorized,  not  liable,  [1103],  1100. 
judgment  against,  priority  of  creditor  obtaining,  13(j3,  1364. 

for  administration,  how  affected  by,  1148,  1388,  1594,  1595. 
Judicial  Trustees  Act,  is  a  trustee  within,  1238,  1240. 
jurisdiction,  resident  out  of,  1304. 

Land  Clauses  Act,  expression  "  executors  and  administrators,"  in,  2384.^ 
leases,  granted,  inquiry  as  to,  [1492]. 

indemnity  to  executor  against  covenants  in,  1464. 
legacy,  interest  on,  liabiUty  of  executor  for,  1428. 
payment  of,  into  Court  directed,  [1415]. 
where  abatement  necessary,  [1551]. 
prematurely  pajfing,  executor  held  liable,  [1591,  1592],  1594,  1595. 

action  against  legatee  to  refund,  1594. 
refunding,  [1591—1593],  1594—1596. 
right  to  payment  or  judgment,  1419. 
legacy  to  executor,  1512. 

implied  condition  that  he  prove  will,  1539,  1540. 
legal  and  equitable  assets,  1367,  1368,  1604—1607. 

liabilities  of  testator,  indemnity  against,  and  incidence  of,  [1462 — 1464],  1465. 
liberty  to  bid  at  sale,  not  in  general  given  to,  331. 

Limitations,  Statute  of,  when  available  in  favour  of,  1 1 12, 1 1 15, 1386 — 13S9. 
not  bound  to  plead,  1387,  1410. 
when  running  against,  1386 — 1389. 
married  woman  executrix,  capacity  of,  884. 
devastavit  by,  liability  for,  855,  884,  885. 
injunction  against  dealings  with  assets  by,  716,  717. 
liabilities  of,  884.     See  Maeried  Woman. 
payment  out  of  Court  to,  898. 
will  by,  886. 
meaning  of  expression,  1512. 
misapplication  of  funds  by,  judgment  for  recovery  cannot  be  supplemented 

by  order  for  payment  in  within  limited  time,  208. 
mistake  by,  in  admitting  assets,  1428. 
in  making  payments,  1596,  1609. 
mortgage,  appropriation  of,  to  answer  legacy,  1430. 

mortgagee  of  executor,  when  bound  to  see  to  application  of  money, 

1479,  1480. 
personalty  and  chattels  real,  of,  1479,  1480. 
realty  of,  power  of  executor  to  make,  1479,  1480,  1498. 
testator,  by,  special  inquiries  as  to,  [1471,  1472]. 
notice  to,  of  charge  on  funds,  1081,  1082. 
occupation  by,  inquiry  as  to,  [1493]. 
originating  summons  by  or  against,  1121. 
outstanding  estate,  direction  to,  to  get  in,  [1500]. 

duty  of  executors  as  to,  1081,  [1103],  1107,  1111,  1113,  [1116],  1122, 

1502,  1503. 
inquiry  as  to  recoverability  of,  [1116]. 
receiver  appointed  where  executor  insolvent,  1503. 
when  legatee  may  sue  as  to,  1503,  1504. 
parties  to  administration  actions,  1422 — 1425,  1428. 

partner,  deceased,  actions  by  and  against  executor  of,  1462,  [1462,  1463, 
2114—2117],  2117—2121. 
carrying  on  business,  liability  of  executor,  1497 — 1499. 
indemnity  to  executor  against  partnership  debts,  1462,  [1463]. 
proof  in  banlcruptcy  of  surviving  partner,  2020,  2021. 
right  of,  against  surviving  partner,  2118,  2119,  2133,  2134. 
when  surviving  partner  must  be  sued  jointly  with,  2132,  2133. 
patentee,  of,  grant  to,  2312,  2314. 
pauper  action  by  or  against,  1400. 

payment  into  Court  by,  when  ordered,  1083 — 1442,  1443. 
out  of  Court  to,  1443—1445. 

in  action,  before  accounts  taken,  1445. 
on  death  of  payee,  1444. 
payments  by,  allowance  of,  1111,  1428,  1459,  1460. 

Seferences  to  the  Forms  are  printed  thus  [795]. 
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persons  interested  in  estate,  inquiries  as  to,  [1504 — 1507],  1508 — 1509. 
pledge  by,  1479,  1498. 

power  of  appointment,  eiieot  of  appointing  executor  without  more  on,  1426. 
preference  to  creditor,  right  of  executor  to  give,  1368,  1369. 

declaration  against  preferring  creditors  in  lower  degree,  [1441]. 
probate,  acts  by,  previously  to,  130,  1085,  1088,  1359. 
expenses  of,  allowance  of,  1130. 
obtaining,  1355  et  seq.    See  Peobate. 
proceedings,  when  not  bound  to  take,  1081,  1085,  1111. 
production  of  documents  by,  [60],  77. 
profit  by,  from  office,  1137,  1138. 

profits  or  interest,  when  chargeable  with,  [1119],  1122 — 1125. 
proving,  powers  of,  1353. 

purchaser  deceased,  of,  judgment  against,  [2137]. 
from,  protection  of,  1479,  1480. 
of  estate,  precluded  from  being,  1085,  1088. 
real  estate,  when  executor  may  sell  or  mortgage,  1479,  1480,  1498. 

vesting  in,  under  Land  Transfer  Act,  1897.  .1353. 
receipt  by,  1084. 

of  trust  fund  by  co-executor,  1084. 
receipts  by,  account  of,  1120  et  seq. 

receiver,  appointment  of,  where  executor  insolvent,  748,  1503. 
executor  of,  to  pass  accounts,  774,  [781]. 

to  deliver  securities,  &c.  to,  [730]. 
right  of  executor  to,  against  partner,  1499. 
recouped  amounts  paid,  [1601, 1608, 1609],  1609. 
recovery  of  trust  moneys,  inquiry  as  to  possibihty  of,  [1116]. 
refunding  in  favour  of  creditors,  liability  as  to,  1593 — 1595. 
refusal  by,  to  convey  or  transfer,  [1177,  1194 — 1197,  1204].     See  Tetotee 

Acts. 
release,  when  entitled  to,  1460,  1466. 
removal  of,  1171,  1238. 
remuneration  to,  [1496]. 
rents,  account  of,  against,  1422. 
renunciation  by,  1085,  1355,  1359. 
residuary  account,  effect  and  passing  of,  1428,  1429. 
residue,  right  to  take,  beneficially,  1539,  1540. 

apportionment  of,  where  assets  insufficient,  [1393,  1394]. 
retainer  of  costs  by,  out  of  balance,  [1392]. 
of  debt  by,  [1466]. 

bankruptcy,  transfer  of  action  to,  1408,  1409,  1470. 
right  of,  1466—1470. 

judgment,    order,    or    appointment    of    receiver,   how 

affected  by,  743,  1467,  1468. 
legal  assets,  confined  to,  1466. 
receiver,  none  against,  743. 
subsequent  action   in,  where    plene   administramt  not 

pleaded,  1467. 
waiver  of,  1470. 
what  debts  may  be  retained,  1468 — 1470. 
statute-barred  debt,  1387,  1469. 
retaining  estate,  not  necessarily  express  trustee,  1112. 
reviving  action,  liability  for  costs,  118. 
salary  to  agent,  allowance  of,  1459. 
sale  by,  at  undervalue,  1079. 
inquiry  as  to,  [1487]. 
of  chattels,  1479,  1498. 
of  real  estate  by,  1481,  1482. 
proving  executor  only,  1353. 
separate  sets  of  executors  and  trustees,  account,  where,  [1412]. 
set-off  by,  1319,  [1587],  1587,  1588. 

of  own  debt  against  legacy,  [1587],  1588. 
though  debt  statute-barred,  1587,  1588. 
shares,  devolving  on,  indemnity  as  to,  [1127],  1147,  1465,  1557. 
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shares,  duty  of,  to  sell,  1081. 

holding,  liability  of,  1147,  14G8,  1504. 

bound  by  contract  to  vote  in  particular  manner,  1 149. 
solicitor,  who  is,  when  entitled  to  charge  for  professional  expenses,  1137. 
to,  costs  of  employing,  when  allowed,  1134,  1135. 
how  far  liable  for  acts  of  his,  1086. 
and  client,  costs  as  between,  when  allowed  to,  1129. 
solicitor's,  taxation  of  bill  by  or  against,  [282,  283]. 
specific  bequests,  direction  for  delivery  of,  [1549]. 

assignment  of  leaseholds  directed,  [1549]. 
powers  of  executors  as  to,  1479. 
devisee,  right  of,  to  sell  realty,  1481. 
effects,  sale  of,  [1473]. 
statute-barred  debt,  retainer  or  payment  of,  1387,  1410,  1587,  1S88. 
stay  of  proceedings  by,  before  probate,  130. 
suretyship  of  testator,  indemnity  against  liability  for,  [1462]. 
surviving  executor,  account  against,  [1457]. 
"  testamentary  expenses,"  meaning  of,  1366. 
timber,  cutting,  by  mistake,  1460. 

trade  of  testator,  inquiries  as  to  carrying  on,  [1494 — 1497].       And  see 
BusmESS. 
assent  of  widow,  with,  [1495]. 

employment  of  assets  in,  executor  liable  for,  [1119],  1119. 
inquiry  as  to,  [1495]. 

interest  and  profits  of,  distinguished,  [1496]. 
powers  and  liabilities  of  executors  as  to,  1497 — 1499. 
remuneration  allowed  to  executor,  [1496]. 
trust  and  mortgage  estates  devolving  on,  1182. 

breach  of,  by,  1078  el  seq.    See  BitEACH  OF  Tbtjst  ;  Trustee. 
Trustee  Acts,  appointment  under,  1187. 
trustee,  when  executor  is,  1112,  1182. 

deceased,  of,  judgment  against,  in  respect  of  breach  of  trust,  [1100],  1388. 
trusteeship  of  testator,  inquiry  as  to  liability  under,  [1462]. 
vendor's  lien,  exoneration  of  personalty,  1474 — 1479. 
wasting  securities,  conversion  of,  1108, 1616 — 1623.     See  Tenant  foe  Life. 
wilful  default  by,  [1116],  1118 — 1120  et  seq.     And  see  Trustee  ;   Wilful 
Default. 
account  against,  on  footing  of,  1083,  1120  ei  seq.,  [1418]. 
direction  for  annual  rests  and  compound  interest,  [1118]. 
employment  of  assets  in  trade,  by,  [1119],  1119,  1124,  1125. 
inquiries  as  to,  ^119]. 
interest  on  balances  charged  in  cases  of,  [1117],  1118,  1119. 

EXECUTORY  SETTLEMENT,  [1646—1652],  1652—165',    -See  Settlement. 

EXEMPLIFICATION, 

judgment  of  other  Court,  of  copy  of,  190,  191. 
receivable  in  evidence  without  further  proof,  154. 

EXHIBITS, 

costs  of  perusing,  293. 

form  of  entering,  in  orders,  [144 

marking,  149. 

pauper,  case  and  opinion  as  to,  privileged,  1021,  1022. 

proving,  at  hearing,  151. 

EXONERATION, 

action  by  devisee  for,  when  barred,  1432. 
of  personal  estate,  from  annuity,  1573. 
from  mortgage  debts,  [1473, 1474]. 
from  incumbrances  created  before  testator's  decease,  [1471 — 1473], 

1474—1476. 
Real  Estate  Charges  Acts,  under,  1476 — 1479. 

contrary  intention,  evidence  of,  1477 — 1478. 
two  estates,  mortgage  debt  on  A.  to  be  paid  out  of  proceeds'  of  sale 

of  B.,  1478. 
vendor's  lien,  from,  1475. 
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EX  PARTE, 

appeal  from  refusal  of  application,  826. 

charging  order  in  first  instance,  472. 

injunction,  application  for,  377,  [507],  514,  516,  517. 

motion,  procedure  by,  122,  377. 

pauper,  application  for  leave  to  appeal  as,  1022. 

receiver,  when  appointed,  377,  725,  737,  738,  759,  76 1. 

not  discharged,  781. 
representation  order,  122. 
summons,  hearing  of,  316. 

EXPERTS, 

costs  of,  293,  296,  298. 
foreign  law,  on,  154. 

Judge  in  Chambers  may  obtain  assistance  of,  315. 
law  officer  may  require  assistance  of,  2314. 
order  for  inspection  by,  in  patent  action,  [644]. 
reference  to,  as  to  alleged  obstruction  of  light,  [365,  557],  559. 
of  matters  during  trial,  [365]. 

EXTENSION  OP  PATENT,  [2319],  2319—2321. 

EXTENSION  OF  TIME.    See  Tmb. 

EXTINGUISHMENT, 

commonable  right,  of,  on  enfranchisement,  592. 

dower,  of  right  to,  914,  915,  916. 

surrendered  shares,  of,  by  reduction  of  capital,  2433. 

EXTRADITION  ACT,  1876, 

offence  within,  disobedience  to  order  of  Court  is  not,  435. 


FACT  (QUESTION  OF).    See  Isstte. 

FACTS, 

findings  of  the  Court,  as  to,  [141]. 
appeal  from,  829. 

FACTORS, 

marshalling  securities  against  factor,  2022. 
mortgages  or  pledges  by,  1931 — 1934. 

Factors  Acts  amended  by  52  &  53  Vict.  e.  45.  .1931. 
"  mercantile  agent,"  meaning  of,  1931. 
set-off  against,  1324. 

FAILURE, 

bank,  of,  liability  of  trustee  for,  1086. 

FALSIFYING  AND  SURCHARGING,  1314,  1315,  [1336,  1337],  1340—1342. 

See  AccoTJNT. 
meaning  of  term  "  falsify,"  1340. 

"  FAMILY," 
gift  to,  1511. 

FAMILY  ARRANGEMENT,  1633,  1634. 

consideration  for,  not  minutely  scanned,  1633. 
creditors,  pressure  by,  to  compel  son's  concurrence,  1634. 

validity  of  arrangement  as  against,  1634. 
enforcement  of,  1633. 

favourably  regarded  by  Court,  1633. 
failure  of,  by  non-execution  by  one  of  the  parties,  1634,  2082. 
infants,  how  far  bound  by,  1634. 

mistake  not  necessarily  a  ground  for  setting  aside,  1633. 
pressure  or  undue  influence,  avoidance  on  ground  of,  1633,  1634. 
Settled  Land  Acts,  forming  part  of  settlement  under,  1746. 
trustee,  undue  influence  by,  1634. 
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FARM, 

allowance  for  managing,  declaration  as  to,  [1496]. 
business,  inquiry  as  to,  and  expenditure  thereon,  [1495]. 
farming  contract  enforced  by  injunction,  [525],  526,  534. 
receiver  and  manager  of,  appointed,  729. 

to  repair  buildings  in  accordance  with  specification,  [765]. 
stock,  gift  of,  1556. 

FASCIA, 

injunction  to  restrain  interference  with,  549. 

FATHER, 

duty  of,  to  maintain  child,  964,  965. 

married  woman  not  ordered  to  maintain,  853. 

rights  of,  as  to  infant  children,  953,  954,  996,  997.     See  Infant. 

settlement,  agreement  for,  enforced  against,  [1624],  1626. 

FEES  (COUNSEL'S), 

allowance  of,  on  taxation,  290 — ^293,  303. 

FELLOWSHIP, 
receiver  of,  756. 

FELONY, 

administrator  of  felon  appointed  by  Crown,  1718. 

appointment  of  new  trustee  in  case  of  trustee  convicted  of,  [1175],  1184, 

1187,  1217. 
compounding,  avoidance  of  contract  for  purpose  of,  [2271],  2272,  2292. 
conviction  of  mortgagor  or  mortgagee  for,  [1831],  1840. 

of  protector  of  settlement  for,  consent  by  Court  in  such  case, 
[1715],  1717. 
forfeiture  and  escheat  for,  aboUtion  of,  1585,  1840. 

FEME  COVERT,    ^fce  Mabried  Woman. 

FENCE, 

adjoining  lands,  obligation  to,  against  commonable  beasts,  591. 
injunction  to  compel  erection  or  removal  of,  520,  [555]. 

FIERI  FACIAS  (WRIT  OF), 

enforcement  of  judgment  or  order  by,  408,  410,  418 — 420. 

FIERI  FACIAS  DE  BONIS  ECCLESIASTICIS  (WRIT  OF),  418. 

FILING, 

affidavits,  time  for,  104,  105. 

certificate,  321,  334. 

documents  and  pleadings  instead  of  delivery,  after  default  in  appearance, 

173. 
entry  of,  in  ordet,  [176]. 
judgment,  on  entry,  184. 

notice  of  motion,  in  default  of  appearance,  377. 
petition,  372. 

pleadings,  on  entry  of  judgment,  178. 
receiver's  recognizance,  741,  742,  775. 

vacating,  [772],  776,  781,  782. 
scheme,  former  practice  as  to,  1248. 

FINAL  ACCOUNT, 

receiver's,  [781],  781,  782. 

FINAL  AND  INTERLOCUTORY  JUDGMENTS,  827—830.    See  Judqment 

FINAL  JUDGMENT, 

leave  to  enter,  in  Chambers,  313. 
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2614  General  Index. 

FINDING  OF  FACT,  [141]. 
appeal  from,  829. 

FINDINGS  OF  JURY  ON  ISSUES.    See  Issue. 
Court,  how  far  bound  by,  370. 

FINE, 

contempt  of  Court  punished  by,  407,  458. 

FINE  ARTS  COPYRIGHT,  664. 

FINES, 

admission  to  copyholds,  on,  inquiry  as  to,  [1706]. 
allowance  of,  in  foreclosure  action,  1886,  1905. 
infant,  on  copyholds  of,  raising,  981. 
renewal  of  leaseholds,  on,  inquiry  as  to,  [124'6]. 
sale  of  manor,  falling  due  before,  2183. 

FINES   AND   RECOVERIES   ACT,  1717— 1719.    ^fee  Disbntailinu  Dsuu 
Mabbied  Womak. 
rectification  of  deed  enrolled  under,  1643. 

FIRE, 

loss  by,  between  date  of  agreement  and  conveyance,  2184. 

FIREARMS, 

injunction  against  testing,  [598],  602. 

FIRE  INSURANCE.    /Sfee  Policy. 

FIREWORKS, 

injunction  against,  nuisance  from,  [598]. 

FIRM.    See  Paetnebs  ;  Pabtnebship. 
default  of  appearance  by,  170,  173.  . 
discovery  of  names  of,  [61],  98,  131. 

no  attachment  for  default,  98. 
guaranty  to,  revocation  of,  2081. 
judgment  on  motion  for  judgment  against,  177. 
married  woman  partner  in,  judgment  against,  [849]. 
name  of,  injunction  against  wrongful  user  of,  627,  628. 
payment  to,  225. 
solicitor's,  liabihty  of,  for  his  acts,  1065,  1066. 

FISHERY, 

judgment  establishing  right  to,  and  quieting  possession,  [586]. 

licence  to  fish,  by  lessee  who  had  covenanted  not  to  underlet,  &o.,  2155. 

FIXTURES, 

BiUs  of  Sale  Acts,  assignments  mthin,  1937,  1938,  1939,  1940, 1950—1952 

gifts  of,  1561,  1562. 

mortgage  of,  1937,  1938,  1939,  1940,  1950—1952. 

sale  of,  by  mortgagee,  1901, 

tapestries  removable  by  tenant  for  life,  1560. 

tenant  for  life,  removable  by,  1560,  1561. 

FOLLOWING  ASSETS, 

creditors,  by,  in  hands  of  legatees,  &c.,  [1591 — 1593],  1593 — 1596. 
lessor,  right  of,  as  to,  1468. 
parties  to  action  for,  1195,  1196. 

FOLLOWING  TRUST  FUNDS,  1088—1090,  1325.    ^fee  Trustee. 
right  of  cestui  que  trust  as  to,  1088 — 1090. 

FOOTWAY, 

declaration  of  right  to,  granted  from  year  to  year  to  tenant  who  afterwards 

purchased  the  fee,  [2310]. 
laying  down  of  water  pipes,  under  public,  restrained,  [547]. 
obstruction  of,  by  local  board,  restrained,  [577]. 

Vol.  I.  ends  with  p.  846  ;   Vol.  II.  with  f.  1824. 
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FORECLOSURE, 

absolute,  orders  for,  [1916—1919]. 
efieot  of,  1921. 
when  made,  1920. 

after  enlarging  time  for  redemption,  [1919]. 

at  hearing,  [1917]. 

equitable  mortgagee,  by  deposit  of  deeds,  [1918]. 

immediate  order  for,  [1917]. 

infant,  against,  [936,  937]. 

notice  of  application  for,  1916. 

opening,  [1912],  1922,  1923. 

part  of  property,  not  sold  under  previous  order,  [1917]. 

possession,  with  direction  for  deUvery  of,  1913,  1921,  1922. 

puisne  incumbrancer,  voluntarily  submitting  to,  1836,  1922. 

receiver  not  appointed  after,  750. 

registration  of,  1920,  1921. 

unsound  mind,  mortgagor,  of,  [1917]. 

vesting  order,  1920. 
account,  usual  judgment  for,  and  for  foreclosure  in  default  of  payment, 
[1825]. 

amount  due,   judgment  for,   and  account,   with  credit  for  amount 
recovered,  [1828],  1835. 

mortgagee  in  possession,  against,  [1826, 1827, 1885, 1887],  1897—1900. 

on  whom  binding,  1902. 

parties  to  taking  of,  1858,  1859,  1902. 

regard  being  had  to  amount  received,  [1829],  1835. 

repairs  and  improvements,  of,  [1885,  1886],  1906. 

second  action  to  recover  principal  and  interest  in  K.  B.  D.  cannot  be 
brought,  pending  action  for,  1836. 

tender  and  part  payment,  after,  [1832]. 
affidavit  of  non-payment  or  non-attendance,  1919,  1920. 
agreement  to  execute  mortgage,  specific  performance  of,  1841,  1980. 
allegations  necessary,  177. 
allowances  in  account,  1904 — 1907. 
amendment  at  hearing,  46. 
annuitants,  judgment  against,  2005. 
appeal  from  judgment  for,  828. 
assignees  of  mortgagor,  action  against,  1861,  1883. 
bankrupt  mortgagor,  costs  of  assignees  and  trustees  of,  1883,  1884. 

value  of  security  assessed  by  mortgagee,  [1892],  1910. 
Bankruptcy,  jurisdiction  of  Court  of,  1826,  1839,  1840. 
bankruptcy  of  mortgagor,  no  bar  to,  1839. 

proof  by  mortgagee  in,  1840,  1984. 
building  agreement,  under  mortgage  of,  to  lessor,  [2178]. 

society,  of  mortgage  to,  2055  et  seq. 
buildings,  account  of  sums  laid  out  on,  [1887,  1985]. 
causes  for,  assigned  to  Chancery  Division,  1834. 
certificate  avoiding  the  necessity  for  a  master's,  [1829]. 
Chambers,  in,  313. 

liberty  to  apply  at,  for  sale,  [1831,  1978]. 
charge,  declaration  of,  [1924]. 

when  not  carrying  right  to,  1838. 
chattels,  foreclosure  and  redemption  of,  [1923—1926],  1926—1952. 

acquired  after  the  mortgage,  [1925],  1948 — 1950. 

Bills  of  Sale  Acts,  under,  1936—1948.     See  Bill  or  Sale. 
chose  in  action,  of,  1927 — 1929.     See  Mortgage. 
clandestine  mortgage,  of,  1858. 
class,  representation  of,  in  action  for,  1860. 
co-heirs  of  mortgagor,  against,  [2008]. 

collateral  advantage,  declaration  that  mortgagee  entitled  to  hold  property 
as  security  for,  [1833]. 
securities,  rights  of  mortgagee  holding,  1476,  1837,  1922. 
colony,  of  land  in,  1834. 

committee  of  lunatic,  when  necessary  party,  1862. 
co-mortgagees,  by  one  of,  1863. 
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FORBChOSVR&— continued. 

company,  at  suit  of  mortgagee  of,  1840. 

mortgages  by,  enforcement  of  rights  under,  1840,  [1953 — 1961],  1961 — 
1973. 
ODnsolidation  of  mortgages,  [2012—2014],  2014—2010.     And  see  Moet- 

QAQE. 
copyholds,  foreclosure  and  redemption  of,  [1830],  1864. 

held  to  be  included  in  mortgage,  [1889]. 
costs  in  action  for,  1876 — 1884. 
abortive  sale,  of,  1882,  [1891]. 
assignees  and  trustees,  of,  1883,  1884. 
charges  and  expenses,  what  allowed,  1881,  1882. 
inquiry  as  to,  properly  incurred,  [1891]. 
direction  for  allowance  of,  [1891]. 
copyholds,  of  surrender  of,  1864,  1865. 
County  Court  limit,  within,  1834,  1878. 
creditor's  action  by  mortgagee,  1879. 
disclaiming  defendants,  1882,  1883,  [1918]. 
mortgagee,  right  of,  to  costs,  1876 — 1879. 

barred  by   oppressive   conduct,   overpayment,   or   improper  re- 
sistance of  right  to  redeem,  1876,  1877. 
refusal  to  accept  tender,  or  loss  of  deeds,  1877. 
negotiating  loan  and  preparing  deeds,  of,  1876,  1881. 
overpayment,  in  case  of,  1877,  [1887],  1903,  1907. 
particiUar  question,  costs  of,  distinguished,  [1890]. 
partnership,  of  mortgage  of  share  in,  [1974,  1975]. 
personal  payment,  judgment  for,  [1828],  1835,  1836. 
priority  of,  1879,  1880. 

proceedings  at  law,  &c.  included,  1881,  1882. 
receiver,  of,  1884. 
reconveyance,  of,  1880,  1881. 

mortgagee,  or  heir  lunatic,  1881. 
sale,  aUowanoe  of  special  items,  [1891]. 

consent  to,  costs  not  lost  by,  1848,  1879. 
scale  of,  1878. 
set-off  for,  [1832],  1877. 
solicitor-mortgagee,  of,  1878. 

submission  to  pay  in  consideration  of  immediate  order,  [1917]. 
tender,  effect  of,  1837. 
trustees  of  equity  of  redemption,  of,  1884. 
unnecessary  evidence,  of,  1882. 

parties,  of,  1877,  1880. 
County  Court  jurisdiction  in  actions  for,  1834. 
covenant  for  payment,  judgment  for  amount  due  under,  [1828]. 

not  to  call  in  mortgage  money,  action  before  day  named,  1837. 
creditor's  deed,  against  trustees  of,  1861. 
creditors  when  necessary  parties,  1861. 
Crown,  without  prejudice  to  rights  of,  [1831],  1840. 
cannot  be  foreclosed,  1840. 
necessary  party,  when,  1861. 
day  to  show  cause,  given  to  infant,  939 — 941. 

not  given  to  married  woman,  883. 
debenture-holder,  accounts  and  inquiries  in  actions    by,   [1953 — 1961], 
1966—1973. 
necessary  party,  when,  1862. 
sued  in  representative  capacity,  1860. 
debt  admitted,  judgment  for  payment  in  six  months,  [1830]. 
assignment  of,  effect  of,  1838,  1839. 
not  proved,  [1829]. 
deeds,  delivery  up  of,  when  not  ordered,  in  action  for,  1826,  1838. 
directed  on  oath,  [1825,  1827,  1830,  1832,  2024]. 
deposit  of,  in  Court,  for  parties  interested,  in  case  of  tenancy  for  life, 

[2006]. 
production  of,  by  mortgagee,  1874 — 1876. 
right  to,  on  payment  ofi,  1921. 
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deeds,  subsequent  incumbrant'nr  without  notice,  not  deprived  of,  1838,  [2023, 

2024],  2042. 
default  of  appearance,  judgment  on,  109,  182f),  1837,  1845,  1920. 
defective  assurance,  mortgagee  having,  aided  in  equity,  1841,  1842. 
derivative  mortgagees,  judgments  by  and  against,  [2009—2011],  2011, 

2012.     See  Mobtqagb. 
deterioration,  inquiry  as  to,  [1888]. 
devisees  in  trust,  against,  being  also  executors,  1860. 

disclaimer  by,  1861. 
disclaiming  defendant,  costs  and  dismissal  of,  1882,  1883,  1918. 

foreclosure  of,  [1917]. 
discovery  in  action  for,  78,  79. 
dower  trustee,  against,  1884. 
dowress  when  necessary  party,  1862. 
ecclesiastical  property,  of  mortgage  of,  1930,  1931. 
enforcement  of  judgment  for,  423. 
enlarging  time  for,  [1911,  1912],  1913—1915. 

after  default,  1919. 

before  default,  [1911],  1913. 

enrolment  of  decree,  after,  1919. 

pending  appeal,  1911,  1913. 

where  mortgagee  has  received  rents,  [1911]. 
equitable   mortgage,   of,    1838,   [1918,    1973—1980],    1980—1984.       See 

Mortgage,  Equitable. 
equities  carried  out  between  parties  entitled  to  redeem,  [2007]. 
equity  of  redemption,  change  of  interest  in,  forms  of  judgment,  [2005 — 
2009]. 

foreclosure  of  purchaser  of,  1826. 

mortgagee  interested  in,  foreclosure  by,  [2008]. 

purchaser  at  undervalue,  right  of,  1839. 

trustee  of,  action  against,  1860. 
evidence  in  action  for,  of  amount  due,  1839. 

of  rate  of  interest,  1870. 
execution  against  person  of  debtor,  after,  1838. 
executor  indebted  to  testator,  action  against,  1851. 

felony,  in  case  of  conviction  of  mortgagor  or  mortgagee  for,  [1831],  1840. 
final  order  for,  [1916—1919]. 

fines  on  copyholds  or  renewal  of  leases,  allowance  of,  1886,  1905. 
foreign  land,  of,  723. 
fraud,  effect  of,  on  costs,  1876. 
fraudulent  omission  of  property,  in  case  of,  [1889]. 
further  order  for,  1919  ei  seq. 
glebe,  of  mortgage  of,  by  vicar,  1859. 
goodwill,  of  mortgage  of,  1915. 
guardian,  when  necessary  party,  1862. 
heir  at  law,  when  to  be  made  party,  1861,  1862. 
immediate,  when  ordered,  [1917],  1920. 
improvements,  accounts  of,  [1885, 1886,  1887],  1906. 

interest  on  sums  expended  for,  1906. 
incumbrances,  inquiries  as  to,  [1888],  1902. 
infant,  heir-at-law,  against,  infant  declared  trustee,  [938],  941. 

day  to  show  cause  given  to,  [936 — 938],  939 — 941.     And  see  Infant. 

interested  in  remainder,  1859. 

sale  ordered  in  action  against,  1847. 
instalments,  payment  by,  [1977]. 
insurance,  allowance  to  mortgagee  for,  1904. 

sums  received  for,  account  of,  [1886]. 

premiums,  account  of,  [1885],  1904,  1905. 
interest,  1869—1873. 

after  notice  of  payments  ofE,  1872,  1873. 

allowed  on  amounts  expended,  1905,  1906. 

arrears  of,  Statutes  of  Limitations,  1873,  1874,  1900. 

on  transfer,  1872. 
certificate  of  result  of  account  including,  when  to  be  signed,  1902. 
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interest,  compound,  allowance  of,  1871,  1872,  [1885],  1885,  1903. 
bankers  cannot  charge,  1872. 

computed  on  amounts  received,  [1886]. 

payment  of.  Statutes  of  Limitation,  1868,  1900. 

subsequent,  computed,  [1908,  1911],  1914,  1921. 
waived,  [1912]. 

tacking  arrears  of,  1873,  1874,  2046. 

tenant  for  lite,  when  to  be  kept  down  by,  1870,  1871. 

turning,  into  principal,  1871,  1872. 

when  payable,  and  at  what  rate,  1869. 
joinder  of  causes  of  action  with,  1835. 
joint  account,  where  mortgagees  entitled  on,  1920. 

tenant,  when  necessary  party,  1862. 
jointress,  when  necessary  party,  1862. 

judgment  against  mortgagor  for  payment  of  amount  due,  [1828]. 
judgment  creditor,  right  of,  to  foreclose,  1838. 

form  of  judgment  against,  1909, 1910.     ATid  see  Judgment  Ckeditoe. 

parties  to  action,  when  necessary,  1858,  1859,  1861,  1862. 
just  allowances  in  action  for,  what  are,  1904 — 1907. 
Land  Registry,  property  registered  in,  [1827]. 
land  tax  redeemed  by  mortgagee,  order  as  to,  [1888],  1905. 
Land   Transfer  Act,   since,   decree   made   in  presence   of  legal  personal 

representative  only,  1861. 
'      registered  charge  under,  effect  of,  1837,  1846,  1981. 

alteration  of  register,  [2025]. 
leasehold  pubUo-house,  of,  1915. 
leaseholds,  of,  1915,  1920. 

with  direction  to  mortgagor  to  take  out  administration,  [1909]. 

by  subdemise,  [1831]. 

vested  in  Crown  by  felony  of  mortgagor,  [1831],  1840. 
legal  estate  outstanding,  judgment  where,  [1908]. 

personal  representative  only,  decree  made  in  presence  of,  1861. 
legatees  parties  to  action  for,  1862. 
lien,  enforcing  by  foreclosure,  [1984 — 1989]. 
Limitations,  Statutes  of,  effect  of,  1865 — 1874.    See  Limitations. 

express  trust,  in  cases  of,  1866,  1873,  1900. 
lis  pendens,  registration  of  action  for,  as,  2029,  2041. 
Lloyd's  bonds,  declaration  of  rights  as  to,  [1957],  1972. 
lunatic's  estate,  how  dealt  with,  1881. 
machinery  and  fixtures,  of,  1939,  1940,  1950—1952. 
married  woman,  judgment  against,  883. 

mortgage  of  property  of,  871,  882. 
marshalling  securities,  [2016—2020],  2020—2022.     See  Makshalling. 
master's  certifiicate,  avoiding  the  necessity  for  a,  [1829]. 
moiety,  where  plaintiff  is  also  mortgagee  of,  [2008]. 
newspaper,  of  share  in,  judgment  for,  2122. 
nisi,  [1825—1832]. 

sale  after,  1901. 
notice  to  pay  off,  action  after,'  1837. 
occupation  rent  charged,  [1887],  1901,  1906. 
opening  foreclosure,  [1912],  1914,  1915,  1922,  1923. 

signed  accounts,  on  application  of  mortgagor  defendant,  1902. 
originating  summons,  procedure  by,  1836. 
overpayment,  inquiry  as  to,  [1887,  1925]. 

costs,  &c.,  in  case  of,  1877,  1903. 
part  of  property,  not  sold  under  previous  decree,  [1917]. 

payment  and  tender,  after,  [1832],  1837. 
partial  interests  and  settled  property,  mortgages  of_,  [2005 — 2009]. 

where  part  vested  in  Crown  by  conviction  of  mortgagor,  [1831]. 
partially  interested,  at  suit  of  person,  1859,  1863. 
parties  to,  who  should  be,  1837,  1858—1863,  1909,  2011. 
partnership,  of  mortgage  of  share  in,  1859,  [1974, 1975]. 

arbitration  clause  in  deed,  effect  of,  1859. 
payment,  immediate  judgment  for,  [1828],  1835. 
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payment,  by  mortgagor,  effect  of,  1841. 

in  six  months,  debt  and  interest  being  admitted,  [1830]. 

into  Court  in  action  for,  1841. 
pension,  of  mortgage  of,  [1925],  1930,  1931. 
personal  payment,  judgment  for,  [1828],  1835,  1836. 
pledge,  of,  1926  et  seq.     See  Pledge. 
policies,  of,  1926,  1934—1936.     See  Policy. 

premiums  on  policy,  account  of,  [1885],  1904,  1905. 
possession,  judgment  or  order  for  delivery  of,  423,  [1825 — 1828],  1830, 
1919,  1921,  1922. 

mortgagee  in,  account  against,  [1826,  1885,  1886],  1897—1900. 

mortgagor  in,  [1827]. 
power  of  attorney  on  attendance  to  receive  money,  1919,  1920. 
of  sale,  does  not  affect  right  to,  1838,  1846. 
effect  of  foreclosure  nisi,  on,  1857. 
prejudice,  judgment  without,  to  proceedings  as  to  title  deeds,  [2024]. 

to  rights  of  defendants,  [1831],  1909,  1910. 

to  right  of  plaintiff  to  enforce  payment  of  balance,  [1977]. 
priorities,  inquiries  as  to  incumbrancers',  in  foreclosure  action,  [1888]. 

declarations  as  to,  [2022—2024]. 

law  regulating,  2030 — 2047.     See  Moetoaqb. 
public-house,  of  mortgage  of,  1915. 

puisne  incumbrancer,  voluntarily  submitting  to,  1836,  1922. 
purchasers  without  notice,  delivery  of  deeds  by,  not  ordered,  1826,  1838, 
[2024],  2042,  2043. 

liable  to  foreclosure,  1838. 
railway,  of  mortgage  of,  [1956]. 
receipt  in  fuU,  effect  of  giving,  1837. 
receiver,  appointment  of,  after  foreclosure,  1921. 

costs  of,  in  foreclosure  action,  1884. 

credit  given  for  receipts  by,  to  avoid  opening  foreclosure,  [1828, 1829]. 

discharged,  and  to  pay  balance  to  mortgagee,  1915. 

not  appointed  after  final  foreclosure,  750. 

of  railway,  appointment  of,  [1956,  1957],  1970. 

payments  of,  into  Court,  taken  into  account,  [1828,  1829]. 

receipt  of  rents  by,  after  certificate,  1914,  1915. 

receipts  of,  to  be  taken  into  account,  [1828]. 
reconveyance  subject  to  jointure,  &c.  ordered,  [2005]. 
recovery  of  land,  action  for,  joinder  of,  1422,  1835,  1921. 
redemption,  after  enlarging  time  for,  [1919]. 

one  time  for,  given,  [1825],  1826,  [1892],  1909. 
registered  charge,  action  to  enforce,  [1827],  1837. 

judgment  creditors  not  locally  registered  not  necessary  parties  to, 
1859. 
registration,  effect  of,  2039 — 2041.     See  Moktgage. 

of  order  absolute  for,  1920,  1921,  2039. 
remainderman  party  to  action  for,  1859,  1863. 
renewed  leaseholds,  of,  allowances  for  fines,  1886,  1905. 
rent-charges  of  railways,  declarations  of  priority,  [1957]. 
rents,  account  of,  [1827,  1842,  1885,  1886],  1892,  1898,  [2051]. 
with  rests,  [1885],  1903,  1904. 

no  allowance  for  receiving,  1905. 
repairs,  account  of,  and  improvements,  [1885,  1886,  1887],  1906. 

inquiry  as  to  neglect  to  do,  [1888]. 

interest  on,  1906. 
representative  parties  in  action  for,  1859 — 1861,  1862. 
rests,  account  taken  with,  [1885],  1885,  1903,  1904. 
right  of  mortgagee  to,  1834 — 1840. 
sale  in  action  for,  1842 — 1852. 

abortive,  precaution  against,  1847. 

after  judgment  for  foreclosure,  1847,  1848. 

competent  part,  of,  [1842,  2047]. 

conduct  of,  [1843,  1844],  1847. 

given  to  first  mortgagee,  [1844],  1847. 
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sale  in  action  for — continued. 

Conveyancing  Act,  1881,  under,  [327],  328,  [18441,  1845,  184U,  1848. 
costB  not  lost  by  consent  to,  1848. 
Crown,  as  against,  1840. 
foreclosure  of  unsold  part,  1920. 

on  failure  to  sell,  [1842]. 
immediate,  by  consent,  or  under  special  circumstances,  1847. 
infant,  in  action  against,  1847 — 1851. 
interlocutory  application  for,  1848. 
judgment  creditor,  on  application  of,  [1993—1999],  2004,  2005. 

for,  [1842, 1844, 1845]. 
jurisdiction  to  order,  328,  329. 
liberty  to  apply  in  Chambers  for,  [1831]. 

as  to  proceeds,  [1994]. 
loss  by  temporary  investment  of  proceeds  of,  1922,  1923 

deposit  to  meet  expenses  of,  1847. 
in  lots,  direction  as  to,  [1843]. 
out  of  Court,  [1843],  1846. 

proceeds  of,  application  of,  [1842,  1843],  1848,  1873. 
production  of  title  deeds  for  purposes  of,  [2024]. 
reserved  biddings,  directions  as  to,  [1842,  1843,  1844]. 
securities  enforceable  by,  1838. 
security,  on  giving,  [1842,  1843],  1845. 

with  directions  as  to  reserve  price  or  foreclosure 
on  failure  to  sell,  [1842]. 
stage  of  action  at  which  ordered,  1847,  1848. 
undertaking  for  public  benefit,  of,  1846. 
when  directed,  1845 — 1848. 
second  mortgagee,  of,  deohning  to  redeem,  [1917]. 
sequestrators,  as  against,  1863. 
set-off  of  costs,  by  resistance  of  right  to  redeem,  1877. 

tender  and  part  payment,  after,  [1832]. 
settled  account,  opening,  in  action  for,  1902. 

property  and  partial  interest,  mortgages  of,  [2005 — 2009]. 
settlement  of  equity  of  redemption,  in  case  of,  [2005]. 
ship,  allowance  to  mortgagee  of,  1907. 
stamp  on  order  for,  1920. 
stay  under  judgment,  132,  133. 
staying  proceedings  in,  against  will  of  defendant,  132. 

on  motion  by  defendant,  1840,  1841. 
stock  mortgage,  of,  [1923],  1926,  1930. 
sub-demise,  mortgage  of  leaseholds  by,  [1831]. 
submitting  to  absolute,  pusine  incumbrancer,  1837. 
sub-mortgage,  costs,  &c.,  1884.    See  Mortgage,  Derivative. 
subsequent  mortgagees,  against,  1863. 

successive  redemptions  and  foreclosures,  [1907 — 1909],  1009,  1910,  2005, 
2006,  [2012]. 
first  mortgagee  v.  puisne,  [1907]. 
second,mortgagee  v.  first  and  puisne,  [1908]. 
summary  judgment  for,  [1828],  1835. 
summons,  order  absolute  obtained  on,  1920. 
surcharging  and  falsifying  accounts  in  action  for,  1902. 
surety,  by  or  against,  1859,  [2087]. 
surrender  of  copyholds  ordered,  [1831]. 

'tacking  in  action  for,  1873,  1874,  2043 — 2047.     See  Mortgage. 
tenant  by  curtesy,  against,  1863. 
for  life,  against,  1863. 

keeping  down  interest,  1697,  [2006]. 
in  common  of  equity  of  redemption,  against,  [2007]. 

of  mortgage  of  share  of,  1859. 
in  tail,  against,  1842. 
tender,  eiiect  of,  as  to  interest  and  costs,  1837,  1872,  1877. 

foreclosure  after,  [1832]. 
testamentary  charge  not  enforceable  by,  1839,  1865,  1866, 
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time  for,  any  time  after  default,  1837. 

title  deeds,  production  of,  by  mortgagee,  78,  79,  1874 — 1876,  [2024].     See 
supra,  Deeds. 

loss  of,  efEeot  of,  1875. 
transferee,  by,  1839. 

pendente  lite,  whether  necessary  party,  1858. 

right  of,  to  interest  on  arrears  of  interest,  1872. 
trust  to  stand  charged,  estate  conveyed  upon,  1837. 
trustee,  c.  q.  t.  represented  by,  in  action  for,  1860,  1861. 

costs  of,  priority  of,  1884. 

of  equity  of  redemption,  when  necessary  or  sufficient  party,  1860,  1861. 
trustee  in  bankruptcy,  against,  1863. 

unborn  children,  interests  of,  dealt  with  in  action  for,  [938J. 
unsound  mind,  mortgagor  of,  vesting  order,  [1917]. 
vesting  order,  1920. 
vicar,  against,  1859. 

voluntary  deed,  against  persons  claiming  under,  1863. 
wife's  estate,  of,  871,  882. 
wilful  default,  account  on  footing  of,   against  mortgagee  in  possession, 

[1827,  1886],  1898,  1899. 
■will,  charge  created  by,  enforcement  of,  1839,  1865,  1866. 

FOREIGN  ATTACHMENT, 

under  custom  of  London,  effect  of,  481. 

FOREIGN  COMPANY, 

added  as  respondents  without  security,  29. 

bond  of,  as  security  for  costs,  28. 

shares  and  bonds,  in  gift  of  personal  estate  where  testator  owned,  1556. 

FOREIGN  CORPORATION, 
service  on,  12,  13. 

FOREIGN  COURT, 

case  sent  for  opinion  of,  [808,  809],  810,  1525. 
commission  to,  108. 
discovery  in  aid  of  proceedings  in,  62. 
divorce  granted  by,  effect  of,  1523. 
judgment  of,  effect  of  pleading,  722. 

for  account,  when  no  bar  to  account  here,  1314. 

when  recognized  and  enforced  in  this  country,  723,  724,  1523 — 1525. 
jurisdiction  of,  not  interfered  with,  953. 
proceedings  in,  stayed,  132,  [720],  721 — 724. 

after  and  before  judgment  in  this  country,  721,  722. 

principles  on  which  jurisdiction  exercised,  721 — 724. 

FOREIGN  CURRENCY, 

account  under  contract  to  pay  in,  1317. 

FOREIGN  FIRM, 
service  on,  12. 

FOREIGN  GOVERNMENT, 

action  by,  again.st  agent  for  account,  1330. 
bank  notes  of,  injunction  against  forging,  629. 
bonds  of,  deposit  of,  in  Court,  207. 
discovery  by,  [54],  66,  67,  72. 
service  of  process  on,  13. 

FOREIGN  GUARDIAN,  952,  953,  [994],  1001.    See  Guakdian. 

FOREIGN  INSTRUMENTS, 
stamps  on,  157. 

FOREIGN  JUDGMENT,  29. 

enforcement  of,  723,  724,  1523,  1524. 
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POEEIGN  LAND, 
foreclosure  of,  723. 
inquiry  as  to,  [1517]. 
jurisdiotion  as  to,  723,  1524. 

mortgage  on,  effect  of  English  contract  to  give,  723. 
receiver  of,  738,  739,  [776—778],  779,  780. 
specific  performance  of  agreement  for  sale  of,  2142. 
title  of,  dispute  as  to,  1524. 
trespass  to,  jurisdiction  of  Court  to  entertain  action  for,  as  to,  367. 

FOREIGN  LAW.    /See  Domicile. 

case  sent  for  information  as  to,  [808,  809],  810. 

contract  according  to,  plea  of,  723. 

evidence  of,  153,  154. 

expert  in,  154. 

inquiry  as  to,  [1515—1518],  1518—1525. 

lex  fori  and  lex  loci,  723. 

settlement,  proof  that  fund  not  affected  by,  1444. 

statutes,  foreign  and  colonial,  evidence  of,  153. 

when  recognized  and  enforced  in  this  coimtry,  723,  724. 

EOE.EIGN  LOAN, 

account  against  agents  for,  1331. 

FOREIGN  LUNATIC,  1025. 
maintenance  of,  1026,  1027. 

FOREIGN  PARTNERSHIP, 
service  on,  12. 

FOREIGN  PROBATE,  1355,  1356,  1358,  1520—1522. 

FOREIGN  REGISTER,  153. 

FOREIGN  SECURITIES, 

bringing  into  Court,  207,  208. 
deposit  of,  in  Court,  207.     See  Deposit. 
direction  to  continue,  [1501]. 
inquiry  as  to  converting,  [1500]. 

FOREIGN  SOVEREIGN  OR  GOVERNMENT, 
discovery  by,  66,  67. 

FOREIGN  TRIBUNALS, 
submission  to,  389. 

FOREIGNER, 

right  of,  to  sue  in  this  country,  723. 

security  for  costs  by,  29. 

service  on,  18. 

trade-mark,  action  by  foreigner  to  restrain  infringement  of,  625. 

FORESHORE, 

injunction  against  removal  of  shingle  from,  539,  [551],  589,  689. 

FOREST, 

encroachments  on,  restrained,  590. 

FORFEITURE, 

charging  order,  effect  of,  to  create,  474. 
construction  of  word,  in  Settled  Land  Acts,  1751. 
copyholds,  of  jurisdiction  of  equity  to  relieve  against,  2305. 
declaration  of  tenant's  right  to  admission,  [2304]. 

that  seizure  by  lord  ought  to  be  set  aside,  [2305]. 
Crown  lease,  of,  relief  against,  383. 
deposit,  of,  2187 — 2l89.    See  Vendor  akd  Pdrohasee. 
discovery  exposing  a  party  to,  97. 
dower,  of,  914,  915,  916. 
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felony,  on  conviction  for,  abolition  of,  1585,  1840. 

estate  tail  of  convict,  administrator  appointed  under  Forfeiture  Act, 
no  power  to  bar,  1586. 
ease,  of,  [2306],  2306—2309. 

application  for  relief  as  to,  312,  2306—2308. 

notice  to  be  given  by  lessor  previously  to,  2308,  2309. 

relief,  grounds  for,  2309. 

terms  of,  where  alterations  had  been  made,  2309. 
legacy,  of,  declared,  [1535]. 
life  interest,  of,  on  bankruptcy,  decree  for  payment  of  dividends  until, 

[211]. 
Marriage  Act,  under,  declared,  1017.     See  Marriage  Act. 
remoteness,  clause  when  void  for,  1544. 
Settled  Land  Acts,  not  occasioned  by  exercise  of  power  under,  1754. 

construction  of  word  in,  1751. 
shares,  of,  injunction  against,  [691],  2264. 
trustee,  by  attainder  or  conviction  of,  1217. 

FORGED  INSTRUMENTS, 

possession  of,  cannot  confer  title,  2043. 

production  of,  79. 

prosecution  for  forgery  recommended,  2241. 

reKef  in  respect  of,  1084,  1099,  [2240,  2241],  2241—2244. 

FORGERY, 

co-executor,  by,  1086,  1099. 
discovery,  in  case  of,  2241,  2242. 
liability  of  trustee  paying  money  on,  1133. 
payment  out  on,  226. 

FORMA  PAVPEEIS.    -See  Paotbr. 
suing  in,  [1020],  1021,  1022. 
married  woman,  875. 
costs,  293. 

FOUR  DAY  ORDER, 

not  necessary  to  ground  sequestration  for  costs,  443. 

receiver,  against,  773. 

solicitor  to  produce  deeds  duly  stamped,  [1059]. 

FRAME  OF  JUDGMENT.    See  Jtjdqment. 

FRANCHISE, 

interference  with,  restrained,  515. 

FRAUD.    And  see  Misrbpebsbntation. 
account  in  cases  of,  1331,  1340—1342. 
agent,  by,  [1125],  1126,  1331—1334. 
appeal  where  judgment  obtained  by,  823. 
arbitration,  question  of  fraud  not  to  be  tried  by,  391,  392. 
award  impeached  for,  398. 
concealed,  right  to  relief  in  case  of,  2250. 

conveyance  established,  though  destroyed  by  settlor  and  the  estate  devised 
by  him,  [2239]. 
executed  under  false  representation  as  to  its  contents  set  aside, 
[2244],  2245,  2246. 
costs  in  foreclosure  action  affected  by,  1876. 

of  action  to  set  aside  deed  for,  2242,  2246. 
creditors,  as  against,  13  Bhz.  c.  5.  .2283 — 2287. 

conveyance,  fraudulent  as  against,  set  aside,  [2280 — 2282]. 
decei?',  action  of,  when  maintainable,  2247. 
discovery,  2241,  2242. 
following  money  obtained  by,  1089. 
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forged  instruments,  relief  in  respect  of,  [2240,  2241],  2241—2244. 
cancellation,  2241. 
marriage  certificate,  payment  to  supposed  lawful  children  to  bo 

repaid,  [2241]. 
transfer  of  shares  set  aside,  [2240]. 
general  allegations  of,  insuflSciency  of,  2250. 
gross  negligence  equivalent  to,  2032. 
infant,  by,  effect  of,  944,  945. 
interest  chargeable  in  cases  of,  2270. 

judgment  obtained  by,  when  and  how  set  aside,  124, 125,  126. 
marital  rights,  on,  settlement  set  aside,  [2279]. 
married  woman,  by,  862,  863,  869,  896,  910. 

misrepresentation  amounting  to,  what  is,  2112,  2247,  2248,  2259,  2260. 
mortgage,  concealment  of,  effect  of,  4  &  5  W.  &  M.  c.  16.  .1858. 

creditors,  as  against,  1940,  1941. 
mortgagee,  by,  1838,  1876. 
opening  account  on  ground  of,  1340. 
particulars,  as  to,  42. 
partner  of,  in  soUoitor's  firm,  1063. 
partnership  profiting  by,  2123. 
power,  fraud  on,  what  is,  [1672],  1674 — 1676. 
preference,  fraudulent,  acts  amounting  to,  2288,  2289. 
privilege  from  discovery  not  extended  to  cases  of,  91, 
reconveyance,  when  ordered  where  deed  set  aside  for,  2242,  2246. 
sale  by  Court,  when  set  aside  on  ground  of,  348. 
settled  account,  opening,  on  ground  of,  1340 — 1342. 

settlement  ftondjMe,  not  to  be  deemed  fraudulent  within  27  Eliz.  c.  4.  .2290. 
solicitor,  by,  summary  jurisdiction  in  case  of,  1069,  1070. 

liability  of  trustee  in  respect  of,  1086. 

managing  clerk  of,  by,  1033,  2249. 
specific  performance,  defence  to  action  for,  2151. 
suppressed  or  destroyed  instruments,  relief  in  respect  to,  [2239],  2240. 
taxation,  entitling  to,  after  payment,  278. 
trade  mark,  fraudulent  user  of,  2337. 

intended,  fraud  will  not  be,  where  none  is  alleged,  622. 
vendor  and  purchaser,  effect  of,  as  between,  2151. 

FRAUDS,  STATUTE  OF, 

contract  or  sale  of  lands  under,  2143 — ^2147. 

to  answer  debt  of  another,  2078. 
part  performance  taking  case  out  of,  1628,  2146,  2147. 
pleading,  37,  139,  2146. 
suretyship,  as  affecting  contract  of,  2081. 

FRAUDULENT  PREFERENCE, 
acts  of,  2288,  2289. 
sums  set  apart  to  answer  breach  of  trust,  1092. 

FRAUDULENT  TRUSTEE, 

declared  personally  liable,  1099. 

discharge  of,  in  bankruptcy,  not  released  by,  1092. 

imprisonment  of,  1126. 

leave  to  prosecute,  [1125]. 

FREEBENCH,  [911],  915,  [1484].    See  Doweb. 

FREEHOLDS, 

distinguishing,  from  copyholds,  1822,  1824. 

FREESTONE, 

whether  a  mineral,  569. 

FRIENDLY  SOCIETY, 

amalgamation  of,  prohibition  against  proceeding  in  County  Court  as  to,  787. 
appointment  of  new  trustees  of,  1171,  1172. 
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arbitration,  review  of  decision  of  arbitration  committee,  1172. 
charity,  held  to  be,  1253. 

contempt  of  Court,  trustees  of  society  committed  for,  1171. 
debts  due  by  officers  of,  priority,  1363. 
disputes  between  members,  &c.,  arbitration,  400,  803. 
exemption  of,  from  Charitable  Trusts  Acts,  1279. 
policies,  assignment  of,  under  Friendly  Societies  Acts,  1874  and  1896. . 
1172. 

FRIVOLOUS  OR  VEXATIOUS  PROCEEDINGS, 

order  preventing  frivolous  applications  in  pending  actions,  131, 
staying  or  dismissing,  38,  131. 

FUNDS  IN  COURT, 

carrying  over  of,  231 — 233.     See  Carrying  over. 

charging  order,  on,  [468 — 471].    See  Charqino  Oedbe. 

deUvery  out,  of  securities,  [199],  207,  [215].    See  Payment  and  Teansfeb 

OUT  OF  CotTET. 

injunction  against  dealing  with,  483 — 489.     See  Stop  Ordee. 
investment  of,  [198],  207,  [215].     See  Investment. 
lodgment  of,  in  Court,  196 — 208.     See  Lodgment  of  Funds. 
maintenance,  out  of,  [956]. 
payment  of  costs  out  of,  [239,  240],  241,  269,  271,  288. 

of    dividends    on,    209 — 213.     See  Payment   of  Dividends  ; 

Dividends. 
or  transfer   in,    of,   196 — 208.     See  Payment  and  Teansfbe 

into  Court. 
or  transfer  out,  of,  209 — 230.    See  Payment  and  Transfer  out 
OF  Court. 
sale  out  of  Court  of  shares  not  in  Court,  [222]. 
settlement  of,  by  order,  [902—904]. 
solicitor  held  liable  for  loss  of,  [1058],  1061. 

FUNERAL  EXPENSES, 

account  of,  [1347,  1411, 1849]. 
payment  of,  [1347, 1411,  1484]. 

when  disallowed,  1130. 
priority  of,  1362. 

FURNITURE, 

assignment  of,  within  Bills  of  Sale  Acts,  1938. 

directions  to  let,  with  mansion,  [973]. 

inquiry  as  to,  [1684]. 

inventory  of,  in  administration  action,  [1549,  1550],  1559,  1560. 

issue  as  to  right  to,  in  interpleader,  493. 

mortgage  of,  1927. 

settlement  of,  directed,  [867]. 

FURTHER  CONSIDERATION,  Chap.  XX.,  350—353. 
account,  in  action  for,  [1342],  1342—1346. 
adjourning,  usual  direction  for,  [181]. 

chambers,  on  application  in,  [350]. 

costs  of,  [181]. 

on  interlocutory  order  on  admissions,  [181]. 

on  motion  for  judgment  or  for  new  trial,  351. 
administration  action,  of,  usual  judgment  on,  1433  et  seq.    See  Administra- 
tion. 
appeal  from  order  on,  828,  830. 
Chambers,  in,  [181],  311,  313,  [350],  353. 
continuing,  181. 
costs,  adjournment  of,  until,  182,  353,  1129. 

executors  and  trustees,  in  case  of,  182. 

subsequent  to  judgment  included  in  general  direction,  182. 
creditor's  action,  of,  [1389—1402],  1402—1408.     See  Cbeditoe's  Action. 
creditors,  payment  of,  or  apportionment  among,  [219]. 

References  to  the  Forms  are  printed  thus  [795]. 
VOL.  ni.  8  r 


2626  General  Index. 
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evidence  on,  104,  352. 

further,  150,  152,  352. 
further  directions,  hearing  upon,  under  old  practice,  Introd. 
general  account,  in  action  for,  [1342]. 

hearing  of,  on  question  reserved  by  Master,  right  to  begin,  351. 
inquiry  directed  on,  351. 
interest  computed  on,  352. 
married  woman,  payment  to,  ordered  on,  894. 
orders  on,  and  on  motion  or  summons  to  vary  certificate,  [350]. 
originating  summons,  on,  353. 
parties  to  appear  on,  352. 
partition  action,  of,  1808. 
principle  of  judgment  not  to  be  varied  on,  352,  353. 

as  to  costs,  182,  353. 
proof  of  debt  after,  [1374]. 
receiver  need  not  be  continued  on,  353. 
reservation  of  costs  of,  182,  353. 
sale  or  mortgage  on,  to  raise  deficiency,  [1545, 1546]. 
service  of  notice  of,  on  parties,  affidavit  of,  352. 

on  person  having  stop  order,  352. 

on  purchaser  under  judgment  of  Court,  352. 
setting  down  cause  for,  Introd.,  182,  351. 
short,  action  on  hearing  on,  may  be  marked,  351. 
specific  performance  action,  orders  on,  [2176,  2177]. 
subsequent,  reservation  of,  353. 
summons,  order  on,  [350]. 

adjourning  into  Court,  313. 

FUTURE  CALLS, 

indemnity  against,  in  administration  actions,  [1464],  1465. 

vendor  and  purchaser,  as  between,  [2292—2294],  2295,  2296. 
mortgage  of,  1965. 
proof  for,  1405. 

FUTURE  EARNINGS, 
receiver  of,  761. 

FUTURE  RIGHTS,  357. 

appeal  from  order  declaring,  165,  831,  832. 
Court  unwilling  to  make  declaration  as  to,  165. 


GAMBLING  DEBT, 

bill  given  for,  dealings  with,  restrained,  713,  714. 
proof  for,  in  administration  action,  1378. 

GAME, 

injunction  to  restrain  killing  of,  626. 

GAOLER, 

liabihty  of,  for  detention  of  prisoner,  465. 

GARNISHEE  ORDER,  [476],  477—483. 

absolute,  where  garnishee  owes  more  than  the  judgment  debt,  [476]. 

less  than  the  judgment  debt,  [476]. 
creditor  obtaining,  to  be  added  as  co-plaintiff,  117. 
discharge  of  garnishee,  481. 
discovery  from  garnishee,  415. 
effect  of,  480—482. 
enforcement  of,  by  action,  483. 
firm,  against,  478. 
lien,  how  affected,  by,  482,  1049. 
married  woman,  against,  480,  850,  856. 
partnership  against,  478. 
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priority  of,  as  regards  solicitor's  lien,  482. 
proceedings  under  0.  XLV,  478  et  seq. 
protection  and  discharge  of  garnishee,  478,  481. 
receiver  appointed  in  lieu  of,  760. 
right  of  judgment  creditor  to,  478. 
service  of,  478,  480. 

until,  not  a  charge,  480. 
trustee,  on  money  in  hands  of,  481. 
what  debts  are  attachable,  479 — 480. 

GAS  COMPANY, 

rights  of,  as  against  receiver,  770. 

GAS  ENGINEER, 

injunction  against  setting  up  business  of,  [524]. 

GASWORKS, 

pollution  of  water  by,  penalty  for,  611. 

GAVELKIND, 

inquiry,  as  to  heirs  in,  [1505]. 
redemption,  1862. 

GENERAL  MEETINGS, 

injunction  against  holding,  improperly,  704. 

GENERAL  WORDS, 

construction  of,  in  deed,  1952,  2186,  2311. 
easements  passing  under,  in  conveyance,  578. 

GIFT, 

charity,  in  favour  of,  1299,  1300. 

chattels,  of,  1628. 

client,  from,  to  solicitor  set  aside,  1053 — 1057. 

complete,  when,  1628. 

husband  and  wife,  between,  920. 

by,  to  wife,  860,  861,  881. 
imperfect,  not  carried  out  as  trust,  1629. 
married  woman,  to,  by  husband  or  stranger,  860,  861,  881. 
or  loan,  1366. 

solicitor  to,  from  cUent,  1053 — 1058. 
spiritual  medium,  to,  set  aside,  2271. 

GLEBE  LANDS, 

charge  on,  by  Inolosure  Commissioners,  enforced,  [2048],  2050. 

erection  of  cottages  on,  investment  in,  under  L.  C.  C.  Act,  [2378,  2379], 

2380. 
foreclosure  of  mortgage  of,  1859. 
leases  of,  [1707—1709],  1712.     AtuI  see  Chamty. 
leave  to  purchase  reversion  from  Ecclesiastical  Commissioners,  1712. 
mines  under,  right  to  work,  539,  546. 
sale  of,  guardian  proper  person  to  consent  to,  during  minority  of  infant 

patron,  974. 
waste  on,  injunction  to  restrain,  547. 

GOLD  CHAIN, 

mayor,  for,  corporation  restrained  from  buying,  705. 

GOODWILL    . 

account  of,  in  partnership  action,  2098. 

assets  of  partnership,  included  in,  2098. 

enforcing  sales  and  contracts  as  to,  2095,  2096,  2140. 

foreclosure  of  mortgage  of,  1915. 

injunction  to  protect  right  to,  624,  683 — 685. 

inquiries  to  ascertain  value  of,  2098,  2131. 

meaning  of  term,  2111. 
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partnership,  assets  of,  included  in,  2098. 
receiver  appointed  for  protection  of,  746. 
sale  of,  as  going  concern,  529,  684,  752,  2110. 

agreement  for,  when  enforced,  2140. 

covenant  not  to  trade,  benefit  of,  passing  with,  529. 

■use  of  trade-name,  right  to,  629,  584,  585. 

valuation  of,  2111. 
ordered,  2098. 
solicitor's  business,  of,  transfer  of,  1039. 
stockbroker's  business,  2111. 
trade-mark,  connection  of,  with  goodwill,  624,  2335. 

GOVERNMENT  ANNUITY, 
charging  order  against,  475. 

married  woman,  for,  direction  for  investment  on,  [868]. 
purchase  of,  by  transfer  of  stock,  [219,  1566].     And  see  Anntjity. 
vesting  order  as  to,  1176. 

GRANT, 

construction  and  efiect  of,  2309 — 2311. 

impUed,  doctrine  of,  on  grant  by  owner  of  adjoining  tenement,  561,  662, 

579. 
letters  patent,  of,  2312—2316. 

GRASS, 

injunction  against  sale  of,  [525]. 

GRAVES, 

injunction  against  destruction  of,  540. 

GROSS  SUM, 

agreement  by  sohcitor  to  take,  265,  267. 
aUowance  of,  for  costs,  244,  288,  293,  [428]. 

GROUND  RENTS, 

to  be  deemed  personalty,  [977]. 

GROUNDS  OF  JUDGMENT,  163. 

GROWING  CROPS, 

assignment  of,  1927,  1937,  1938,  1945. 

GUARANTEE  SOCIETY, 

bond  of,  accepted  as  receiver's  security,  741,  [772]. 

GUARDIAN, 

ad  litem,  appearance  in  person,  933. 

appointment  of,  [928,  929],  935,  936. 
apphcation  for,  how  made,  929,  935. 

co-deft,  appointed  at  instance  of,  to  deft  of  unsound  mind,  929. 
costs  incurred  by,  969. 
discovery  by,  933. 

in  Probate  Court,  inquiry  whether  proceedings  beneficial,  934. 
notice  of  apphcation,  service  of,  936. 
on  apphcation  of  plaintifi,  929. 
of  infant's  person  or  estate — 
accountabiHty  of,  [962],  978. 
appointment  of,  application  for,  and  form  of  order,  951. 

evidence  on,  951,  956. 

Guardianship  of  Infants  Act,  1886,  under,  964,  955,  [992]. 

of  estate  to  account  annually,  [947]. 

of  new,  [948]. 

of  person,  [947]. 

with  allowance  of  maintenance,  [956 — 958],  972. 
of  person  and  estate,  [947],  951. 

without  security  on  undertaking  to  account,  [947]. 
who  may  be  appointed,  982. 
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assignment  of,  notice  of  motion  for,  378. 

Chambers,  application  for  appointment  of,  to  be  made  in,  311. 

consent  by,  on  behalf  of  infant,  as  to  evidence,  (fee,  104,  933,  [948]. 

costs,  charges  and  expenses  of,  [948]. 

custody  of  ward,  discretion  of,  as  to,  1001. 

discharge  of,  and  appointment  of  new,  [948]. 

on  infant  attaining  majority,  [962]. 
dividends  on  infant's  stock  paid  to,  [971]. 
expenditure  by,  account  of,  966. 

authorized,  973. 
father,  rights  of,  as  to  appointing  guardian,  953,  954. 
fiduciary  relation  of,  to  ward,  978. 
foreclosure  action,  when  necessary  party  to,  1862. 

foreign  guardian,  authority  of,  not  interfered  with,  952,  953,  [994],  1001. 
except  under  special  circumstances,  953. 

custody  given  to,  [994]. 

recognized  here,  953. 
glebe  land,  proper  person  to  consent  to  sale  of,  during  minority  of  infant 

patron,  974. 
income,  payment  of,  to,  and  mother  under  C.  A.  1881,  s.  43.  .971. 
India,  appointment  of,  in,  for  infant  residing  there,  995. 
jurisdiction  of  Court  to  appoint,  950,  952 — 954. 
living,  presentation  to,  made  by,  [974]. 

management  of  infant's  property  by,  orders  as  to,  [972 — 977]. 
marriage  of  infant,  consent  required  to,  1017. 
married  woman,  not  a  proper  person  to  be,  933,  952. 
mother,  right  of,  to  guardianship,  952,  954,  955. 

and  to  appoint  guardian,  954,  955. 

right  of,  to  custody  of  children  as  against  guardian,  952. 
office  of,  appointed  by  Court,  does  not  survive,  952. 
production  of  infant  by,  enforced,  [1002]. 
purchase  by,  of  ward's  estate,  978. 
receipts  by,  account  of,  [947,  948]. 
receiver  appointed  where  guardian  abroad,  751. 

ineligible  as,  739. 
redemption  by,  1862. 
removal  of,  [948],  952,  954,  955. 

becoming  Romanist,  [992]. 
removing  ward  out  of  jurisdiction  ordered  to  bring  him  back,  [995],  1001. 
repairs,  to  do,  973. 
retiring,  accounts  against,  [948,  962]. 
sale,  not  allowed  to  bid  at,  331. 
security  ordered  to  be  given  by,  [947],  951. 

vacating,  [962]. 
ship  belonging  to  infant,  how  far  empowered  to  deal  with,  981. 
solicitor  in  the  proceedings  will  not  be  appointed,  952. 
special,  appointment  of  : — 

Improvement  of  Lands  Acts,  under,  [948],  952. 

Limited  Owners  Residences  Act,  1870,  under,  [948]. 

Places  of  Worship  Sites  Act,  1873,  under,  952. 

Settled  Estates  Act,  under,  949,  952. 

Settled  Land  Acts,  under,  952. 

to  consent  to  marriage,  [949]. 

to  protect  infant's  interest  on  Bill  in  ParUament,  [949]. 
sporting  rights,  authorized  to  let,  [972]. 
stock,  payment  to,  of  dividends  on,  [971]. 
testamentary  guardian,  appointment  and  powers  of,  953,  954. 

surviving  guardian  may  be  empowered  to  nominate,  953. 
transactions  between,  and  ward,  2273. 
travelling  expenses,  allowance  of,  [994]. 
ward  of  Court,  infant  how  constituted,   950,   951.     And  see  Wabd  oi 

COUKT. 

GUARDIAN  OF  NON  COMPOS,  [928,  929],  936,  956. 

Eeferemcea  to  the  Forms  are  printed  thus  [795]. 
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GUARDIAN  OP  POOR, 

injunction  against,  as  to  application  of  rates,  695. 

pauper  lunatic,  payments  in  respect  of  maintenance  of,  [1024],  1026,  1027. 

GUARDIANSHIP  OF  INFANTS  ACT,  1866.. 954,  955,  [992],  997,  998. 


HABEAS  CORPUS, 

adult  mm  compos,  for  production  of,  1004. 

appeal  in  cases  of,  815,  818,  999,  1004. 

jurisdiction,  writ  of,  cannot  be  issued  against  person  out  of,  at  date  of 

order,  999. 
production  of  infant  enforced  by,  996,  998,  999,  [1003]. 
recital  of,  in  order  of  discharge,  [463]. 
return  of,  order  on,  to  deliver,  custody,  [1004]. 

to  bring  up  prisoner  in  contempt  for  misconduct  towards  ward  of  Court, 
[1009]. 
on  his  own  application,  [439]. 
to  conduct  his  own  case,  wiU  not  lie,  439. 
when  necessary,  439. 

HARBOUR  COMMISSIONERS, 

costs  of,  in  action  as  to  priorities,  1880. 

HAY  AND  STRAW, 

injunction  against  removing,  [525],  526. 

HEARING.     And  see.  Tbiai. 
account  directed  at,  1315. 

administration  action,  of,  1422 — 1424.     See  Administeation, 
amendment  at,  46,  837. 
appeal,  of,  815,  830,  833,  834. 
costs  up  to  and  including;  1342. 
further  consideration,  of,  351. 
motion  for  judgment,  of,  177,  179. 
petition,  of,  374,  375. 
private,  when  allowed,  146. 
proving  exhibits  at,  151. 
stamping  documents  at,  1S6. 

HEIR, 

acting  as  trustee,  liable,  1080. 

appointment  of  person  to  represent,  [120],  120,  1509,  1510. 

cited  as  next  of  kin,  res  judicata,  139. 

conversion  of  realty,  right  of  heir  on  failure  of,  1490,  1491. 

costs  of,  in  administration  action,  1449,  1452,  1453. 

customary,  inquiry  as  to,  [1076,  1349]. 

debts  of  ancestor,  when  liable  for,  1361,  1362. 

discovery,  entitled  to,  87. 

election  by,  1530. 

by  infant  heir,  [1526]. 
enforcement  of  covenant  by  or  against,  1626,  1027. 
establishing  will  against,  as  to,  1362. 
excluded  only  by  express  words,  1491. 
expectant,  dealings  with,  set  aside,  [2275,  2276],  2278. 
foreclosure  action,  when  proper  party  to,  1861,  1862. 
gavelkind,  inquiry  as  to  heirs  in,  [1505]. 
"  heirs,"  gifts  to,  1511,  1512. 

meaning  of  word,  1511,  1512. 
infant,  declared  trustee,  [938,  1224^1226,  1229],  1233,  1234. 

enforcement  of  settlement  against,  [1648]. 
Inheritance  Act,  1883.  .1512. 

inquiry  who  is,  or  who  otherwise  entitled,  [1076],  1348,  [1349]. 
judgment  against,  for  personal  debt,  1362. 

Vol.  I.  ends  with  p.  846 ;  Vol.  II.  with  p.  1824. 
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HEIR — contimied. 

lapsed  shares  of  mixed  fund,  right  of  heir  to,  1491. 

purchasing  under  Court,  to  hold  discharged  from  claims  of  creditors,  [337]. 
redemption  by,  1862. 
representation  order,  120 — 122. 
"right  heirs,"  devise  to,  1512. 

right  of,  to  indemnity  from  personal  estate,  1474  et  seq.    See  Bxonbbation. 
to  real  estate  descended  on  failure  of  trust  for  conversion,  1490 — 1492. 
trustee,  when,  within  Trustee  Act,  1180. 

HEIRLOOMS, 

"  actual  possession  under  hmitations,"  meaning  of,  1654. 
dignity  settled  to  devolve  with,  1560,  1768. 
executory  trust  of,  [1550],  1560. 

carried  out  by  Court,  [1650],  1650. 
inventory  of,  [1550],  1559,  1560. 
receiver  of,  appointed,  [734]. 

reversioner,  interest  of,  in  chattels  settled  as,  is  chose  in  action,  1929. 
security  for,  to  be  given,  735,  1560. 
Settled  Land  Acts,  sale  under,  [1764—1766],  1768,  1769. 
settlement  of,  1559,  1560,  [1650],  1650,  1654. 

sale  subject  to,  not  ordered,  1560. 
speoifio  performance  of  agreement  as  to,  2140. 
tenant  for  life  of,  possession  given  to,  735,  [1550],  1559,  1560. 

HERBAGE, 

injunction  against  interference  with  pasturage  or,  592,  [598]. 

HIGHWAY, 

authority,  581. 

board,  trespass  by,  restrained,  551. 

cvl  de  sac,  580. 

dedication  of,  580. 

diversion  or  destruction  of,  by  railway  company,  [576],  582,  686,  697. 

injunction  against  lajring  pipes  under,  [548]. 

or  obstructing,  [575—578],  580—582. 
local  authority,  powers  of,  [577],  581. 
market,  effect  of  statutory  dedication  of  site  of,  as,  594. 
presumption  as  to  ownership  of  soU,  580,  581. 
pubUo  footway,  injunction  against  laying  pipes  under,  [547]. 
seashore  not  a  highway,  582. 
statutory  powers  affecting,  581,  582. 
strips  by  side  of,  580. 

surveyor  of,  not  restrained  from  removing  what  is  decided  to  be  an  ob- 
struction, 581. 
tithe  map,  not  admissible  in  evidence,  as  to  extent  of,  580. 
user  of,  for  purpose  other  than  that  of  a  highway,  580,  581. 

HIRING, 

agreement  for,  whether  a  bill  of  sale,  1938,  1946. 

HOARDING, 

removal  of,  compelled,  [555]. 

HOME  SECRETARY, 

discharge  of  prisoner  on  letter  from,  [464]. 

HORSE, 

nuisance  by  keeping,  restrained,  [595]. 
sale  of,  order  for,  326. 

HOSPITAL, 

infectious  diseases,  for,  nuisance  by  keeping,  601. 
meaning  of  term,  1254,  1288. 
scheme  providing  for,  1246,  1258. 

References  to  the  Farms  are  'printed  thus  [795]. 
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HOTCHPOT.     And  see  Advance  ;  Advancement. 
assets,  equitable,  as  against,  1608. 
clause,  introduced  into  settlement,  1645,  1646,  1653. 
co-sureties  bringing  securities  into,  2080. 
directions  for  bringing  advances  into,  [217,  1433],  1447,  [1533],  1537,  1538, 

1608,  [1662,  1663],  1666. 
life  interests  brought  into,  [1662],  1666. 
partial  intestacy,  doctrine  of,  does  not  apply,  1447. 

HOTEL  EXPENSES, 

solicitor,  of,  scale  not  applicable  to,  303. 
witnesses,  of,  298. 

HOUSE, 

injunction  against  altering,  [539]. 

against  compulsory  taking  of  less  than  whole  of,  [687],  688. 
against  using,  as  beershop,  525,  534. 
investment  on  mortgage  of,  1104. 
mansion,  [972,  973].     See  Mansion-hotjse. 
name,  particular,  of,  not  protected  by  injunction,  627. 
obligation  to  take  whole  of,  under  compulsory  powers,  [687],  688,  [2352], 
2353,  2354.     And  see  Lands  Gt^atises  Act. 

HOUSE  OP  LORDS, 

appeal  to,  from  order  of  Court  of  Appeal,  refusing  leave  to  appeal,  823,  845. 

costs  of  appeals  to,  249. 

divorce  cases,  time  for  appeal  in,  831. 

findings  of  fact,  not  disturbed  in,  846. 

leave  to  appeal  to,  on  question  of  discretion,  not  granted,  824. 

order  of,  made  order  of  Court,  [844],  845. 

pauper  appellant,  costs  of,  1023. 

proceedings  on  appeal,  forms  of,  846. 

stay  of  proceedings  pending  appeal  to,  [840],  843,  844. 

HOUSEHOLD  GOODS, 
inquiry  as  to,  [1076]. 
mortgage  of,  1927. 

HUSBAND  AND  WIFE.    See  Mabried  Woman. 

access  between,  before  marriage,  privileged  from  discovery,  95. 
actions  between,  881. 

agreements  and  contracts  between,  880,  881. 
assignors,  refusing  to  make  affidavit  of  no  settlement,  889. 
authority  of  wife  to  pledge  husband's  credit,  883,  884. 
co-contractors,  are  not,  within  rule  barring  judgment,  856. 
compromise  of  litigation  between,  881. 

covenant  for  settlement  enforced  against  husband,  [1625],  1626, 1627,  1631. 
.  curtesy  of  husband  not  taken  away  by  Married  Women's  Property  Act, 

866,  874,  888. 
custody  of  children,  988 — 1004.     See  Ineant. 
discovery,  privilege  as  to,  95. 

dividends  ordered  to  be  paid  to,  for  life  successively,  [210]. 
domicile,  as  to,  1522. 

change  of,  after  marriage,  1522. 
dower  of  wife,  911 — 917.     See  DowEB. 

fraud  on  marital  rights,  settlement  set  aside  on  ground  of,  [2279]. 
gift  by  husband  to  wife,  860,  861,  881,  1631. 

by  will  to  "  husband  "  or  "  wife,"  of  A.,  1512. 
gifts  between,  in  contemplation  of  future  separation,  920. 
injunction  to  enforce  covenants  in  separation  deed,  531,  920. 
joint  names,  purchase  in,  800. 

tenancy  of,  874,  875. 
judgment  against  one  of  spouses,  effect  of,  884. 
judicia  separation  and  dissolution  of  marriage,  effect  of,  919  ei  seq. 

Vol.  I.  ends  with  p.  846  ;  Vol.  II  with  p.  1824. 
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HUSBAND  AND  WIVE— continued. 

liability  of  husband,  for  ante-nuptial  debts  of  wife,  857,  868,  878,  879. 
for  breach  of  injunction  by  wife,  523. 
devastavit  of  wife  executrix,  855. 
general  torts  and  breaches  of  trust  of  wife,  863,  1094. 
necessaries  for  wife,  883,  884,  1378. 
torts  of  wife,  independent  of  contract,  857. 
maintenance  of  children,  964,  965.     See  Infant. 
mortgages  by  husband  of  wife's  property,  882,  883. 
payment  of  dividends  to,  [210],  226. 

of  wife's  money  to  husband,  [889],  893.     See  Married  Woman. 
purchase  in  joint  names,  860. 

separation  between,  919—922  et  seq.    See  Maeeied  Woman  ;  Separation 
Deed. 
future,  gifts  between,  in  contemplation  of,  920. 
solicitor  of  wife,  husband  acting  as,  880. 
summary  decision  of  questions  between,  858. 
tort,  action  by  husband  or  wife  in  respect  of,  849 — 851,  885. 

of  wife,  judgment  in  pure  common  law  action  against,  857. 
unity  of  person  of,  doctrine  of,  not  abohshed,  853,  878. 
ward  of  Court,  orders  against  husband  of,  marrying  without  leave,  [1009], 

1010. 
widowhood,  gift  to  wife  during,  1512. 

HYPOTHEC, 

enforcement  of  Scotch,  against  company  in  liquidation,  721. 


ILLEGAL  CONSIDERATION, 

rehef  in  equity,  where  bond  or  covenant  given  for,  [2290],  2291,  2292. 

ILLEGAL  CONTRACTS,  531,  701—706,  2149. 
company,  by,  restrained,  701,  702. 
not  enforced,  531. 

ILLEGAL  OBLIGATION, 

legacy  declared  free  from,  [1532]. 

ILLEGAL  PURPOSE, 
gift  for,  invalid,  1305. 
partnership  for,  2104. 

ILLEGITIMACY, 

perpetuation  of  testimony  as  to,  109. 

ILLEGITIMATE  CHILD, 
custody  of,  996. 
gift  to,  by  will,  1511. 
next  of  kin  of,  gift  over  to,  1511. 

IMBECILE  PERSON.    See  Non  Compos  Mentis. 

IMMORAL  BOOKS, 

not  subject  of  copyright,  069. 

IMMORAL  TRANSACTIONS,  [2290],  2291,  22iiL'. 

IMPEACHED  DOCUMENTS, 
deposit  of,  in  Court,  [60]. 
production  of,  79. 

IMPLIED  GRANT, 

light,  of  right  to,  561,  562. 

mortgagee,  binding  on,  by  lease  of  mortgagor,  1890. 

way,  of  right  to,  579. 

IMPOSSIBILITY, 

specific  performance,  defence  to  action  for,  2148,  2154. 

Beferences  to  the  Forms  are  printed  thus  [795]. 
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IMPOUNDING, 
documents,  487. 

copies  not  allowed  to  be  taken,  487. 
interest  of  cestui  que  trust  participating  in  breach  of  trust,  [1078,  1101], 
1110,  1431. 

IMPRISONMENT.     See  Debtors  Act. 
solicitor  in  default,  of,  306,  307,  432. 

IMPROPER  CONDUCT, 

costs  occasioned  by,  disallowance  of,  [237],  248,  262,  288,  293,  [1058, 

1059],  1060. 
towards  ward  of  Court,  committal  for  contempt  by,  [1008]. 

IMPROPER  PROCEEDINGS, 

solicitor  held  liable  for,  [1058, 1059],  1060—1062. 

IMPROVEMENT  COMMISSIONERS, 

injunction  against,  as  to  applying  corporate  funds,  692,  [693]. 

IMPROVEMENT  EXPENSES, 

declaration  of  charge  for,  [1987—1989],  1993. 

IMPROVEMENT   OP   LANDS   ACT,    [1700,   1701],    1701,    1702.     And   see 

SbtILEMBNT  ;   TENANT  FOE  LlJE. 

appointment  of  guardian  of  infant  under,  [948],  952. 
infant's  settled  estate,  improvements  of,  [1017]. 
orders  under,  closing  of  existing  registry  for,  1702. 

IMPROVEMENTS, 

account  of  expenditure  on,  [1789,  1790,  1811,  1885, 1887],  1906. 
Agricultural  Holdings  Act,  under,  545,  1779. 
allowances  for,  to  mortgagee,  [1885, 1887],  1906. 

in  setting  aside  leases  by  charities,  1288. 
husband,  by,  of  wife's  property,  866. 
infants'  estate,  of,  [973],  981. 
in(iuiry  as  to  permanent,  [1493,  1789,  1816]. 

Limited  Owners'  Residences  Acts,  under,  [1700,  1701],  1701,  1702. 
Settled  Land  Acts,  under,  [1775—1777],  1777—1780. 
tenant  for  life,  by,  recouped,  2380. 

allowances  in  respect  of,  1695,  1696. 

INADVERTENCE, 

correction  of,  in  vesting  order,  1190,  1208. 
in  judgment  or  order,  125. 

IN  CAMERA, 

husband  and  wife,  questions  between,  heard,  858. 
lunatic,  case  affecting,  heard,  146. 
trial,  when  allowed,  146. 
ward  of  Court,  case  as  to,  146. 

INCLOSURE, 

ascertaining  boundaries  under  Act,  1824. 

award.  Court  of  Equity  could  not  review,  398. 

common  lands,  of,  restrained,  [589],  590 — 593. 

glebe  lands,  charge  on,  enforced,  [2048],  2050. 

Improvement  of  Land  and  Limited  Owners'  Residences  Acts,  orders  under, 

&c.,  [1700,  1701],  1701,  1702. 
injunction  not  granted  to   restrain  commissioners  from   affixing  seal  to 

scheme,  592. 
partition  under  Act,  1821,  1822. 
right  of  lord  of  manor  as  to  minerals,  570. 

INCOME.    See  Appobtionment  ;  Corpus  ;  Dividends  ;  Tenant  3?oe  Life. 
maintenance  of  infant  out  of,  970,  971,  [976].     See  Inpant. 
stop  order  affecting,  [483,  484],  486. 

Vol.  I.  ends  with  f.  846  ;  Vol.  11.  tvith  p.  1824. 
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INCOME  TAX, 

annuity,  on,  when  payable,  1571. 
charity,  allowance  to,  in  respect  of,  1308. 

deduction  of,  from  rent  or  interest  in  specific  performance  actions,  2182, 
[2216]. 
on  payment  of  legacy  in  administration  action,  [1415]. 
insolvent  estate,  incidence  of,  in  admon.  of,  1405. 
maintenance,  not  chargeable  on  money  raised  by  sale  of  capital  to  provide, 

957. 
trustee,  not  allowing  for,  1114. 

INCONVENIENCE, 

when  a  ground  for  refusing  an  injunction,  514,  515,  526,  594,  637. 

INCORPORATED  LAW  SOCIETY, 
powers  of,  1068—1070. 

INCORPORATION, 

certificate  of,  avoidance  of,  2246. 

charity,  of,  1283. 

Lands  Clauses  Act,  of,  in  special  Acts,  2407. 

INCUMBENTS'  RESIGNATION  ACT, 
pension  under,  inalienable,  1931. 

INCUMBRANCES.  See  Administkation  ;  Moktgage. 
account  of  sums  due  in  respect  of,  343,  [1348, 1349]. 
consent  of,  to  partition,  [1788]. 

to  sale  by  Court,  [325],  332,  1372. 
discharge  of,  under  Copyhold  Acts,  [2450],  2452. 

under  Lands  Qauses  Act,  [2365],  2366,  2399. 

Settled  Land  Acts,  1755,  [1765],  1771,  1772,  1779. 
executor,  by,  1479 — 1481. 
inquiries  as  to,  in  administration  actions,  [1348,  1412,  1471 — 1473]. 

in  partition  actions,  [1784—1789, 1811]. 

in  foreclosure  actions,  [1888],  1902. 

costs  of,  [1433],  1455. 

on  shares  of  residue,  [1416]. 

INDEMNITY, 

agent,  against,  for  misrepresentation,  2249. 

when  entitled  to,  1335. 
assignee,  trustee  taking  from,  1131. 
cestui  que  trust,  by,  concurring  or  taking  benefit  from  breach  of  trust, 

1108—1110. 
claim  for,  notice  of,  under  0.  xvi,  48.  .[2071],  2080. 
club,  from  members  of,  trustees  right  to,  1132. 
costs  against,  2075. 
executors,  to,  against  contracts  and  liabihties  of  testator,  [1127],   1147, 

[1462,  1463],  1464,  1465,  1498.     See  Executor. 
impUed  right  to,  2077. 
judgment,  on  transfer  of  benefit  of,  [1977]. 
lease,  on  assignment  of,  [2116,  2178],  2186. 
lost  deeds,  in  respect  of,  as  between  mortgagor  and  mortgagee,  1875,  1878, 

[2228],  2228,  2229,  2230,  2231. 
misrepresentation,  in  respect  of,  right  to,  2249,  2261. 

after  decease  of  person  making,  2249. 
mortgage  debts,  against,  as  between  vendor  and  purchaser,  2186. 
mortgagee  refusing  to  accept,  1878. 
partners,  to,  on  dissolution,  [2091],  2096,  2126. 
receiver,  to,  against  liabihty  on  contracts,  740,  [764],  774,  775,  2075. 
order  giving  leave  to  borrow,  should  state  whether  charge  subject 
to,  740. 
residuary  and  specific  legatee,  as  between,  against  calls,  [1464]. 
right  to,  against  third  party,  21,  [2071,  2072],  2080. 
shares,  against  liability  on,  [1127],  1147,  1465,  1594. 

Beferences  to  the  Forms  are  printed  thus  [795]. 
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INDEMNITY— co«<wtted. 

surety,  to,  and  contribution,  [2087—2072],  2077—2081.     .Sfee  Surety. 
third  party,  entitled  to,  21,  [2072],  2080. 

notice  of  claim  for,  leave  to  issue,  [8]. 
transferor  of  shares  to,  custom  of  Stock  Exchange,  [2292 — 2294],  2295 — 

2300.    See  Stock  Exohangb. 
trustees,  indemnity  clause  to,  effect  of,  1079,  1085. 

right  of,  to  indemnity,  [1078],  1091,  [1119],  1131,  1132,  1147. 
as  against  married  woman,  863,  870. 

INDIA, 

account  of  remittances  from,  [1329]. 

case  for  opinion  of  Court  in,  [808,  809]. 

certificate  of  baptism  in,  entering,  in  orders,  [144]. 

death  in  military  service  in,  entering  in  order,  [144]. 

domicile  in,  succession  to  property  in,  governed  by,  1520. 

evidence  of  marriage,  &c.,  in,  153. 

guardian,  appointment  of,  in,  for  infant  residing  there,  995. 

inspection  of  documents  to  be  sent  from,  [59]. 

receiver  and  manager  of  property  in,  appointed,  [776]. 

INDIAN  COURT, 

case  sent  for  opinion  of,  [808]. 

remitted  back  for  error,  [809]. 

INDIAN  EXECUTOR, 
allowauoe  to,  1459. 

INDORSEMENT, 

account,  of  claim  for,  on  writ,  1313. 

attachment,  on  writ  of,  465. 

on  brief  of  counsel,  privilege,  92. 

on  judgment  or  order  requiring  person  to  do  an  act,  208,  408,  435. 

on  settlement,  of  order  rectifying,  [1635,  1639—164.3],  1644,  1645. 

writ  of  execution,  on,  419. 

for  service  out  of  jurisdiction,  on,  20. 

on,  not  a  pleading,  179. 

INDUSTRIAL  PROVIDENT  SOCIETIES  ACT,  1893, 
vesting  property  of  dissolved  society  under,  186. 

INFANT,  Chap.  XXXVIII.,  928—1019. 

abroad,  resident,  jurisdiction  over,  952,  953,  906. 
acceptance  of  bill  of  exchange,  by,  944. 
access  to,  by  parent,  regulated,  [990,  991],  997,  998. 
account  of  rent  received  by  guardians  of,  [947,  948]. 

of  rents,  against  bailiff  or  person  in  possession,  978. 
accounts,  adoption  of,  on  behalf  of  infant,  [941,  1075]. 

declared  not  binding  on,  [941]. 
accumulation  of  income  for  benefit  of,  970,  971,  [976]. 
acquiescence  and  delay  by,  effect  of,  945,  946. 
action  by  or  against,  inquiries  and  directions  as  to,  [928 — 932]. 

procedure  in,  932 — 936. 
adoption  of  contracts  on  behalf  of,  [941,  976,  986, 1791]. 

of  proceedings,  accounts,  &c.,  [941,  942]. 
advances  to,  by  mother,  without  evidence  of  intention  to  claim  repay- 
ment, 966,  967. 

bringing  into  hotchpot,  [1436],  1447. 

inquiry  as  to,  by  testator  or  intestate,  [1417]. 

necessaries,  for,  inquiry  as  to,  [942]. 

proof  for,  in  administration  action,  1379. 
advowson,  owner  of,  right  to  present  to  living,  974. 

sale  of  glebe  lands,  guardian  proper  person  to  consent  to,  874. 
affidavit,  order  to  take  off  file  in  proceedings  relating  to,  [932]. 

verification  of  claim  by,  where  infants  interested,  333. 
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ante-nuptial  settlement  confirmed  by,  946. 
appeal  from  order  as  to  custody  of,  815,  822,  823,  999,  1004. 
appearance  of,  by  guardian,  372,  929,  932,  935,  936.    See  Guardian. 
appointment  of  now  trustee  for,  [1164]. 
apprenticeship,  contract  of,  by,  943,  946. 
apprenticing,  or  articling,  [962,  963,  977]. 
premium  on,  payment  of,  [218,  962]. 
raised  by  mortgage,  [977]. 
return  of,  [963],  969. 
bailiff,  entitled  to  treat  person  entering  upon  his  estate  as,  978. 
bankrupt,  liability  of  infant  to  be  made,  944. 
bom  after  action   brought,  continuing  proceedings  against,  [115],  118, 

119. 
breach  of  contract  by,  injunction  against,  531. 
building  society,  member  of,  2058. 
business  for  benefit  of,  inquiry  as  to  carrying  on,  [1494]. 
cestui  que  trust,  sum  due  on  bond  from  father  of,  got  in,  [1502]. 
Chambers,  appUcations  concerning  infants  to  be  made  in,  311. 
coming  of  age,  fund  of,  not  kept  by  Court,  225,  226. 
guardian  to  pass  accounts  and  pay  balances,  [962]. 
leave  to  defend  on,  939. 
repudiation  of  settlement  by,  1627. 
voluntary  settlement  by,  1633,  1637. 
committal  for  contempt  in  marrying  without  leave,  [1008]. 
compos,  inquiry  whether,  at  date  of  writ,  [930]. 
compromise,  order  approving,  on  behalf  of,  126,  942. 
sanctioning,  on  behalf  of  infants,  943,  980,  1149. 
concurrent   actions  by,   staying  proceedings    in,   800,   [930,   931],   933, 
934. 
inquiry  if  action  for  benefit  of,  [930],  933. 
least  beneficial  or  improper  action  stayed,  [930,  931],  933,  934. 
confirmation  by,  on  attaining  majority,  945,  946,  1627,  1628. 

of  contract  as  to  property  of,  [941,  942,  976,  986,  1791]. 
consent  on  behalf  of,  as  to  mode  of  taking  evidence,  104,  933. 
as  to  hearing  of  appeal  before  two  judges,  815. 
or  compromise  by,  126,  942,  943,  [948]. 
consolidation  of  actions  where  infants  jflaintiffs,  800. 

contempt  of  Court  by  marriage  of,  or  improper  conduct  to,  1007,  [1008, 
1009],  1012,  1013.    See  Wabd  di?  Cotot. 
by,  for  breach  of  order  to  attend  judge,  [1011]. 
contingent  rights  of,  releasing,  under  Trustee  Acts,  [1191 — 1193],  1208, 

1209.    See  Tbustee  Act. 
contingently  entitled,  right  of,  to  be  maintained  out  of  income,  970,  971, 
[976]. 
sale  of  estate  of,  under  Settled  Estates  Act,  1719,  [1737]. 
continuing  proceedings  against,  [115],  118,  119. 

contract,   adoption  or  confirmation  of,  on  behalf   of,    [942,    976,    986. 
1791]. 
for  necessaries,  [942]. 
ratification  of,  946,  947. 
sale,  for,  cannot  be  enforced  against,  979. 
shares,  to  take,  945. 
conversion  of  estate  of,  when  permitted,  979 — 981,  1490,  1803. 

when  effected  by  sales  by  Court  or  otherwise,  980,  1803. 
convey,  person  appointed  to,  on  behalf  of,  [938]. 
conveyance  by,  directed,  940. 

Conveyancing  Acts,  provisions  of,  as  to,  969,  970,  971,  982,  983. 
copyholds  of,  enfranchisement  of,  983. 

expenditure  on,  981. 
costs  of  apprenticing,  pursuant  to  trust,  raised  by  mortgage,  [977]. 
of  action  charged  on  estate  of,  [978]. 
of  next  friend  of,  [931],  935. 
of  proceedings  in  Parliament  on  behalf  of,  981. 
covenantee,  531. 

Beferences  to  the  Forma  are  printed  thug  [795]. 
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custody  of,  orders  as  to,  [988—995]. 

agreement  as  to  enforcement  of,  921,  1000,  2148. 
appeal  from  order  as  to,  815,  822,  823,  999,  1004. 
contempt  of  Court  by  refusal  to  deliver,  457. 
covenant  as  to,  in  separation  deed,  921. 
father  excluded  from  access,  [991]. 

restrained  from  interfering  with  custody  of,  [988 — 991]. 
foreign  guardian,  given  to,  [994],  1001. 

Guardianship  of  Infants  Act,  1886,  under,  954,  955,  [992],  997,  998. 
Habeas,  order  on  return  of,  to  deliver,  [1004]. 
Infants'  Custody  Act,  1873,  under,  997. 
right  to,  enforcement  of,  by  means  of  serjeant-at-arms,  438. 
rules  of  equity  as  to,  to  prevail,  995. 
day  to  show  cause  against  judgment,  [936 — 938],  939 — 941. 
foreclosure  action,  in,  939,  940. 
order  for  infant  to  convey,  940. 
default  of  appearance  by,  [929],  936. 

defendant,  motion  for  judgment  or  notice  of  trial  against,  178. : 
delivery  up  of,  to  mother,  [988,  991],  996,  997. 
discharge,  can  give,  with  aid  of  Court,  1541. 
discovery  by,  65,  933. 
dividends,  applied  for  maintenance  of,  [212,  213]. 

on  stock  of,  paid  to  guardian,  [971]. 
Divorce  Court,  jurisdiction  of,  as  to  custody  of,  921,  998. 
domicile  of,  1523. 
education  of,  orders  as  to,  [962]. 

to  be  brought  up  in  Church  of  England,  [993]. 
election  by,  1530,  1627. 

iirfant  put  to,  by  covenant  to  settle  property,  1627. 
inquiries  and  declarations  as  to,  [1525, 1526]. 
evidence  of  infancy,  150. 
executor,  administration  durante  minore  cetate,  1354,  1355. 

legacy  to,  1446. 
expenditure  by  guardians  and  trustees,  orders  as  to,  [972 — 977]. 
family  arrangements  affecting  reversionary  interest  of,  1634. 
father,  ability  of,  to  maintain  child,  964,  965. 

concurrence  by,  under  Plaices  of  Worship  Sites  Act,  952. 
injunctions  against  interference  by,  [98& — 991],  996,  1001. 
right  of,  to  appoint  guardian,  953,  954,  978. 
custody  of  child,  996,  997. 
as  to  religious  education,  954. 
iile,  order  to  take  affidavit  off,  in  proceedings  relating  to,  [932]. 
fines  on  copyholds  of,  raising,  981. 

foreclosure,  judgment  nisi  and  absolute  against,  [936 — 938],  1914. 
day  to  show  cause,  939 — 941. 
infant  interested  in  remainder,  1859. 
unborn  infant  children,  against,  [938]. 
foreign  guardian  of,  952,  953,  [994,]  1001.     And  see  Guardian. 
fraudulent  representation  by,  effect  of,  944,  945. 
glebe  lands,  guardian  proper  person  to  consent  to  sale  of,  974. 
guardian  ad  litem,  assignment  of,  [928,  929].    See  Gttaedian. 

of,  appointment  and  powers   of,   947—956,   978—983,  [2354]. 
See  GuAEDiAN. 
habeas  corpus,  production  of  infant  enforced  by,  996,  998,  999,  [1003]. 

to  bring  up  prisoner  in  contempt  for  misconduct  towards  ward,  [1009] 
heir,  declared  trustee,  [938].    See  Tkustee  Acts. 
election  by,  [1526]. 

enforcement  of  settlement  against,  [1648]. 
foreclosure  against,  [938]. 
illegitimate,  custody  of,  996. 
improvement  of  estate  of,  sanctioned,  [973],  981. 
Infants'  Belief  Act,  1874,  provisions  of,  943,  944. 
Infants'  Settlement  Act,  provisions  of,  1015,  1016. 

petition  under,  does  not  make  infant  ward  of  Court,  1016. 
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Infants'  Settlement  Act — coniinued. 

settlement  under,  approved  by  order,  [1006]. 
form  of,  1016. 
injunotion  against  breach  of  contract  by,  531,  943,  945. 

disturbing  custody  of,  [988,  990],  991,  996. 
inducing  infant  to  take  monastic  vows,  [1002]. 
marriage  or  intercourse  with,  [1006],  1013. 
inquiry,  as  to  adopting  contracts,  &c.,  [941]. 

whether  plaintiff,  suing  as  person  of  unsound  mind,  was  compos  at 
date  of  writ,  [930]. 
proceedings  for  benefit  of,  119,  [930,  941,  1075,  2131]. 
joint  tenant,  lease  of  mines  of,  [987]. 
judgment  absolute  against,  [936,  937]. 
infant  declared  not  bound  by,  [941]. 
nisi,  against,  [836]. 
on  motion  for  judgment  against,  178. 
when  binding  on,  939. 
jurisdiction  over,  950,  952,  996. 

leave  for  temporary  absence  of  infant  abroad,  [994]. 
order  to  bring  infant  within  jurisdiction,  [995]. 
Lands  Clauses  Act,  conversion  of  estate  under,  981. 
lands  of  infant  trustee  or  mortgagee  vested  under  Trustee  Act,  [1191, 

1192],  1209. 
leases  to  or  by,  renewal  or  grant  of,  under  1 1  Geo.  IV.  and  1  W.  IV.  c.  65, 
[985—987],  987. 
appUcations  for,  how  made,  988. 
mansion-house,  order  to  let,  [973],  988. 
mines,  of,  approving,  where  infants  co-tenants,  [987]. 
Settled  Land  Act,  under,  988. 
trustees  directed  to  apply  for  Act  as  to,  [975]. 
leave  to,  to  defend  action  on  coming  of  age,  939. 
legacy  to,  invested,  [1437]. 

income  of,  when  appUcable  for  maintenance,  970,  971. 
Legacy  Duty  Act,  payment  in  under,  did  not  make  infant  ward  of  Court, 

950. 
lex  loci,  legacy  paid  according  to,  1523. 
lien,  declared  entitled  to,  [2132]. 
Limitations,  Statutes  of,  how  far  binding  on,  979. 
living,  presentation  of  nominee  of  infant  to,  [974]. 
lunatic,  common  law  obligation  to  pay  for  necessaries,  1026. 
maintenance  of,  957 — 971. 

account  of  rents,  &c.,  applied  for,  [948]. 
accumulations,  out  of,  [961],  968. 
allowance  of,  [956—958]. 

to  trustees  and  executors,  966,  1134. 
application  for,  how  made,  964. 
benefit  of  infant,  regard  paid  to,  [961],  966,  969. 
capital,  allowance  of  maintenance  out  of,  968. 
contingent  share,  out  of  income  of,  secured  by  policy,  [959],  968. 
contingently  interested,  where  infant  is,  970. 
costs  of  application  for,  969. 

discretion  of  trustees  as  to,  not  interfered  with,  964,  966,  1148. 
Divorce  Court,  provision  by,  in  case  of  judicial  separation  or  divorce  of 

parents,  925. 
father's  lifetime,  not  usually  allowed  during,  964. 

abiUty  of,  to  maintain,  considered  by  Court,  964. 
exceptions,  964,  965. 
funds  in  court,  out  of,  [956]. 

not  in  court,  out  of,  [956]. 
income  of  legacy  when  apphcable  to,  970,  971,  [976]. 

tax,  not  chargeable  on  fund  raised  by  sale  of  capital,  to  provide, 
957. 
increase  of,  orders  for,  [958,  972]. 
inquiry  as  to  property  applicable  for,  [990]. 

References  to  the  Forrm  are  printed  thus  [795], 
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maintenance  of — continued. 

interest  of  stock  appKed  for,  under  11  Geo.  IV.  and  1  W.  IV.  o.  66, 

[971]. 
jurisdiction  of  Court  to  order,  964. 

maintenance  of  infant's  brothers  and  sisters,  allowauce  for,  965. 
measure  of  allowance  for,  965. 
money  for,  mode  of  raising,  968. 
mother's  abiUty  to  maintain,  when  considered,  965. 
non-compos,  of,  [956]. 
past,  freehold  estate  charged  with  expenses  of,  944,  968. 

when  allowed,  966. 
payment  of  dividends  for,  [212,  213]. 

schedules,  forms  of,  [957,  958]. 
real  estate,  out  of,  [961],  968. : 

partly  out  of  rents  of,  and  partly  out  of  income  of  personal  estate, 
[958]. 
several  funds,  where  infant  entitled  to,  [961],  969. 
statutory  powers  of,  969,  970,  971,  982,  983. 
where  iiifant  resident  abroad,  966,  1001,  1002. 
majority,  dealings  with  infant  shortly  after,  1633,  1634,  1637. 

guardian,  passing  of  accounts  by,  [962]. 
management  of  property  of,  [972—977],  978—983. 

Conveyancing  Acts,  under,  [976, 1164]. 
manors  of,  order  to  appoint  steward  of,  [734]. 

mansion-house  of,  allowances  and  directions  as  to,  965,  [972, 973],  973. 
marriage  of,  consent  of  guardian,  with,  979. 
consents  required  to,  1017. 
guardian  appointed  to  consent  to,  [949]. 
leave,  without,  committal  for  contempt,  [1008]. 
of  infant  not  a  ward  under  18  &  19  V.  o.  43 . .  1015,  1016. 

order  approving  settlement,  [1006]. 
of  ward  of  Court,  proceedings  as  to,  1012 — 1016.     See  Ward  oi'  Cottet. 
sanctioning  order  and  advance  for  outfit,  [1005]. 
security  against,  without  leave  of  Court,  951. 
Marriage  Acts,  4  G.  IV.  o.  76,  and  19  &  20  V.  o.  119,  proceedings  under, 
[949, 1016],  1017,  1018. 
forfeiture  under,  1018. 
marriage  sanctioned  under,  [1016]. 
previous  inquiry,  [1017]. 
married  woman,  consent  of,  not  taken,  894,  908. 

management  of  estate  of,  982. 
Merchant  Shipping  Act,  1854,  powers  of  guardian  under,  981. 
misrepresentation  by,  effect  of,  944,  945,  2253. 
monastic  vow,  injunction  against  inducing  infant  to  take,  [1002]. 
mortgage  of  property  of,  jurisdiction  to  order,  981. 

to  raise  apprenticeship  premium,  [977]. 
mortgagee  cannot  recover  possession  without  repaying  loan,  944. 
mortgagor,  actions  against,  [936,  937],  939,  940,  1859. 
mother,  action  by,  on  behalf  of  infant,  preferred,  933. 
access  by,  order  for,  [991]. 
advances  by,  not  recoverable,  966,  1379. 

becoming  Roman  Catholic,  removed  from  guardianship,  [992]. 
custody  given  to,  [988,  991],  997. 
guardianship  of,  952,  954,  955. 
liability  of,  for  maintenance,  965,  996. 
religious  education  entrusted  to,  954. 
name  and  arms,  leave  to  petition  for  permission  to  use,  [949]. 
necessaries,  account  of  sums  advanced  for,  [942]. 

liability  of  infant  on  contract  for,  943,  944. 
next  friend,  appointment  of,  [928,  931].    And  see  Next  Friend.  : 
costs  of,  [931],  935. 
infant  sues  by,  932,  933. 
nomination  by,  to  living,  [974]. 
removal  of,  928. 
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outfit  of  female,  on  marriage,  advance  for,  sanctioned,  [218,  lOOS]. 
Parliament,  proceedings  in,  on  behalf  of,  [949,  974,  975],  981. 
partition  action  by  or  against,  agreement  for  sale  adopted  on  infant's 
behalf,  [1791]. 
conditional  agreement  for  sale  in,  approved,  on  behalf  of,  [1791]. 
costs  of  infant  in,  declared  a  charge,  [1794],  1810,  [1813,  1818],  1818, 

1820. 
infant  in,  declared  trustee,  941,  [1229,  1230,  1793,  1794],  1820. 
judgment  for  sale,  infant  bound  by,  940,  1804. 
request  for  sale  by  infant,  980,  [1793],  1803—1806. 
title  deeds,  directions  as  to,  where  infant  interested,  [1812],  1820. 
partnership  action,  judgment  on,  where  infants  interested,  [2131,  2132]. 
pauper,  leave  to  infant  to  sue  as,  932. 
payment  to  account  of,  [1437]. 

to,  on  coming  of  age,  [217],  225,  226. 
petition  by,  to  be  by  next  friend,  372. 

plaintiff,  repudiating  action  on  majority,  made  defendant,  [932]. 
pleading,  imperfect,  not  prejudiced  by,  939. 
policy  of  insurance  kept  up  out  of  money  of,  981. 

to  provide  for  maintenance  of,  [959],  968. 
power,  execution  of,  by,  947. 
premium  on  renewal  of  lease  charged  on  property  of,  [986],  987. 

return  of,  where  infant  articled  to  solicitor,  969. 
probate  duty  payable  on  proceeds  of  sale  of  realty  of,  983. 
proceedings  on  behalf  of,  sanctioning,  [930,  931],  933,  934,  [941,  942],  943, 

[949]. 
production  of  infant,  enforcing,  996,  998,  999,  [1002—1004]. 
profits  of  partnership,  entitled  to,  or  interest  in  lieu,  [2132]. 
property  of,  jurisdiction  of  Court  over,  [972 — 977],  978 — 983. 
pupil,  placed  as,  [962]. 

purchase  of  realty  on  behalf  of,  contract  by  trustees  confirmed,  [976]. 
ratification  of  contract  or  settlement  by,  862,  946,  947,  1627. 
real  estate  of,  charge  for  advancement  or  maintenance  out  of,  [961],  968. 
receiver  of  estate  of,  751,  769,  774,  [776],  781,  951,  954. 
jurisdiction  of  Court  to  appoint,  951,  954. 
steward  of  manors,  appointed,  [734]. 
when  discharged,  782. 
recognizance  to  secure  return  of,  to  this  country,  1001. 
re-conversion  of  estate  of,  980,  1491,  1803. 
redemption  on  behalf  of,  1847. 
release  by,  to  trustees,  after  majority,  965. 
religious  education  of,  954,  [993],  999—1001. 
removal  of,  out  of  jurisdiction,  921,  [988],  999,  1001,  1002. 
renewal  of  lease,  for  benefit  of,  [985,  986],  987,  988. 

on  behaU  of,  [985],  987—988. 
repairing  and  rebuilding  estate  of,  expenditure  for,  965,  973,  981. 
repudiation  of  action  by,  on  coming  of  age,  934,  939. 

infant  plaintiff  made  defendant  or  struclt  out  on, 
[932],  934. 
of  contract  to  take  shares  by,  945. 
of  settlement  by,  946,  1627. 
residence  abroad,  allowance  of  maintenance  during,  966,  1001,  1002. 
infant  restored  to  friends  abroad,  [995]. 
temporary  leave  to  reside  abroad  given,  [994]. 
residence  of,  orders  as  to,  [948,  988—992,  994,  995]. 
respondent  to  petition,  appearance  by  guardian,  327. 
reversionary  fund  of,  maintenance  out  of,  968. 

solicitor  and  client,  costs  not  allowed  out  of,  935 
interest  of,  family  arrangement,  affecting,  1634. 
Roman  Catholic,  infant  to  be  brought  up  as,  [993],  999. 
sale  of  estate  of,  no  general  jurisdiction  to  make,  979,  980. 

in  partition  and  foreclosure  actions,  980,  [1230],  1847,  1851. 

surplus  proceeds  of  sale,  conversion,  980. 

under  Lands  Clauses  Act,  purchase-money  when  personalty,  981. 
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sale  of  realty  purchased  out  of  personalty  postponed,  [977]. 
school,  sent  to,  [962]. 

separation  deed,  agreement  in,  as  to  custody  of  children,  921,  997. 
serjeant-at-arms  to  bring  infant  before  Court,  [1002, 1011]. 
service  on,  orders  for,  [8],  11. 
of  petition,  373. 
out  of  jurisdiction,  929. 
what  sufficient,  11,  935. 
set-oii  of  debt  contracted  by,  1319. 
Settled  Estates  Act,  applications  by,  under,  [1719,  1720,  1723,  1737].     See 

Settled  Estates  Act. 
Settled  Land  Act,  proceedings  on  behalf  of,  under,  [949],  976,  [1743,  1748, 
1749],  1761,  1752.    See  Settled  Land  Act. 
powers  conferred  by  s.  60  of,  on  trustees,  to  exercise  infant's  powers 
under,  do  not  entitle  them  to  possession  during  minority,  983. 
settlement  by,  confirmation  of,  946,  947. 

on  marriage  of,  proceedings  as  to,  1012 — 1016.     See  Wakd  op 

COUKT. 

under  Infants'  Settlement  Act,  [1005],  1015,  1016. 
shares,  transfer  of,  into  name  of,  945,  946,  [2294],  2297. 
showing  cause  against  judgment,  931. — 941. 
soUoitor,  infant  bound  by  acts  of,  939. 

lien  of,  against  property  of  infant,  for  costs,  1051. 
may  employ,  944. 

not  privileged  to  conceal  residence  of  cHent  a  ward  of  Court,  1002. 
special  case,  concurrence  in,  on  behalf  of,  355,  357. 

guardian,  appointment  of,  [949],  952. 
specific  performance  action,  declared  trustee  in,  [1226]. 

not  decreed  against,  or  for,  879,  2149,  2152. 
sporting  rights  of,  directions  as  to  dealing  with,  [972,  973]. 
staying  proceedings  by  and  against,  [930,  931]. 

where  not  beneficial  to  infant,  [931],  933,  934. 
stock,  of,  orders  under  statutes  relating  to,  [971]. 
payment  of  dividends  to  guardians,  [971],  1181. 
vesting  order  as  to,  1181,  [1198],  1210—1212. 
submission,  improper,  infant  not  bound  by,  939. 
subpoena  to  show  cause  against  judgment,  [936],  937. 
taxation  on  appHcation  of,  261. 

tenant  in  tail,  disentailing  lands  of,  1208,  [1231,  1715],  1717. 
timber,  proceeds  of,  whether  personal  estate,  981. 
tort,  when  liable  for,  944. 
trading,  liability  of,  944. 
travel,  leave  to  infant  to,  [994],  1001. 
trustee,  account  against,  946. 

appointment  of  new  trustee  in  place  of,  1186. 

or  mortgagee,  inquiry  as  to  money  received  by,  [1074]. 

infant  declared  trustee  of  lands  to  be  sold  or  conveyed,  [1224 — 

1226,  1229],  1229,  1230. 
person  appointed  to  convey  for,  [1224,  1226,  1229],  1233,  1234. 
vesting  contingent  rights  of,  [1191—1193],  1208,  1209. 
lands  of,  [1191],  1205,  1206. 

right  to  transfer  stock  in  name  of,    [1198],    1121,    1212. 
And  see  Tktjstee  Acts. 
unsound  mind,  suing  as  person  of,  inquiry  whether  compos  at  date  of  writ, 

[930]. 
visit,  liberty  to  parents  to,  [989],  990. 
ward  of  Court,  how  constituted,  950,  951,  1015,  1016.     See  Ward  o» 

COUBT. 

WUIs  Act,  provisions  of,  affecting,  953,  980. 

INFANTS'  CUSTODY  ACT,  1873.. 997. 

INFANTS'  RELIEF  ACT,  1874.. 943,  944. 

INFANTS'  SETTLEMENT  ACT,  [1005,  1006],  1015,  1016. 
application  in  Chambers  under,  311. 
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COTJBT. 

appeals  from,  291,  817. 
discovery  in  aid  of  proceedings  in,  ti2. 
prohibition  of  proceedings  in,  [783,  784],  784—789. 
removal  of  causes  from  and  to,  [801,  802]. 
practice  as  to,  803 — 807. 

INFORMATION, 

Attorney-General  made  party  by  amendment,  [47]. 
irregularities  in,  effect  of,  1251. 
nuisance,  for  injunction  to  restrain,  608,  609. 
procedure  by,  1251. 

INJUNCTION,  Chap.  XXXI.,  507—524. 

abridgment  of  literary  work,  to  restrain,  667. 

accommodation  works,  against  construction  of  unlawful,  and  mandatory 

injunction  to  remove,  [549]. 
accounts  incident  to,  [615],  663. 

without  prejudice  to  particular  questions,  [717]. 
acquiescence  (and  delay),  effect  of,  514,  517,  518,  527,  532,  622,  701. 

interlocutory  injunction,  in  application  for,  514. 

patent  oases,  in,  514. 

restrictive  covenant,  as  to  enforcement  of,  532. 

statutory  powers,  in  unlawful  exercise  of,  694. 

trade  mark,  in  action  for  injunction  as  to,  622. 

waste,  very  material  in  cases  of,  546. 
action  at  law,  to  restrain  commencement  of,  2074. 
advertisement,  against,  in  breach  of  contract,  524. 

containing  misrepresentations  as  to  business  or  goods,  [613,  614,  616], 
619,  622. 
advertising  place  to  be  used  as  market,  against,  [693]. 
affidavits  in  support  of  application  for,  furnishing  copies  of,  514. 
agent,  contempt  of,  by,  509,  522. 
agreement  performable  in  part  only,  to  enforce,  527. 
air,  to  enforce  right  to,  554,  560. 
alderman,  against  corporation  avoiding  office  of,  [698]. 
amendment,  effect  of,  on  right  to,  512,  516,  517. 

when  necessary  as  prehminary  to  obtaining,  516. 
ancient  lights,  to  enforce  right  to,  [553 — 557],  558 — 563.     See  Light. 
annuity,  against  paying,  715. 
appeal  against  judgment  for,  advanced,  833. 

from  interlocutory  order  granting  or  refusing,  822,  823. 
pending,  may  be  granted  in  special  case,  844. 
suspended  or  continued,  842. 
appearance,  default  of,  motion  for  judgment,  179. 
apprehension  of  injury,  in  case  of,  515,  552,  603. 
arbitration,  reference  to,  in  action  for,  [556]. 

proceedings  pending,  against,  [388],  395,  683. 
arbitrator  maUng  award,  against,  395. 

assets,  collecting  and  dealing  with,  by  executor,  against,  [716],  717. 
assignment  of  defendant's  interest  pending  Ktigatiou,  against,  719. 
to  enforce  covenant  against,  534. 
without  Uoence,  against,  [525]. 
associate's  certificate  upon,  after  trial  on  circuit,  [165]. 
attachment  to  enforce  obedience  to,  522. 
auction,  to  restrain  sales  by,  [525],  535. 

balance  of  convenience,  when  considered  on  application  for,  514,  515,  520. 
bankrupt  executor  acting,  injunction  against,  [716],  717. 
bankruptcy  of  plaintiff,  effect  of,  517. 
beach,  against  removing,  539,  [551],  589,  689. 
beershop,  against  using  premises  as,  525,  534. 
bell-ringing,  against,  602. 
benefice,  in  reference  to,  [708]. 
besetting  premises,  against,  602. 
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bills  of  exchange,  against  negotiating,  [679,  712,  713],  713,  714. 

binding  from  time  when  pronounced,  187. 

breach  of,  orders  and  practice  on,  [429,  430,  441,  442],  456,  521—523. 

appeal  from  order  to  pay  costs  on,  522. 

by  pubUo  body,  [442],  523. 

by  servant  or  agent,  509,  522,  523. 

by  wife,  523. 

committal  for,  [429],  522. 

costs,  order  for,  where  breach  not  wilful,  522. 

sequestration  for,  [441,  442]. 
breach  of  contract,  against,  [523 — 525],  526 — 535. 

by  pubKcan,  of  agreement  with  brewer,  [525]. 
breach  of  trust,  injunction  against,  by  sale  under  depreciatory  conditions, 

[718],  719,  1079. 
brewer  and  pubHoan,  [525]. 
brick-burning,  against,  [595],  599,  600. 
bridge,  against  interference  with  fabric  of,  [548]. 

to  compel  construction  of,  520,  576,  689. 
building,  against,  without  prejudice  to  rights  under  London  Building  Act, 
[548]. 

on  common  lands,  against,  [589],  590. 
buildings,  as  to  removal  of,  520. 

as  to  support  to,  [563,  564],  568. 

enforcement  of  covenant  as  to,  534. 
business,  against  collection  of  debts  owing  to,  [716]. 

against  misrepresentation  as  to,  [616]. 
Cairns'  (Lord)  Act,  518,  559. 
calendars,  directories,  &c.,  against  infringement  of  rights  in,  [654],  661, 

667,  668. 
canal,  as  to  navigation  and  water  rights  of,  [584]. 

as  to  working  mines  under,  571,  572. 
carpet  beating,  against,  600. 
catalogue,  to  protect  copyright  in,  667. 
cement  works,  &c.,  restraining  nuisance  from,  595,  601. 
Chambers,  not  granted  in,  in  Chancery  Division,  313,  315. 

secus,  in  King's  Bench  Division,  513. 
charitable  gifts,  to  restrain  illegal  application  of,  1305. 
chemical  works,  against,  595,  601. 
cheques,  against  drawing,  in  name  of  firm,  [679]. 
church,  against  altering  or  impairing,  540,  547. 
churchyard,  against  trespass  in,  537,  [539],  547,  [550]. 
circuit,  after  trial  on,  upon  associate's  certificate,  [165]. 
circular  containing  unfair  report  of  judgment,  against  distributing,  [674]. 
clergyman,  against,  obtaining  induction  or  officiating,  [709]. 
club,  against  interference  with  enjoyment  of,  [711],  712. 

against  noise  caused  by,  [596]. 
coal-workings,  as  to,  [537],  538,  [563,  566],  573,  574. 
co-defendants,  between,  516. 
coUiery,  to  prevent  flooding  of,  520. 

comments  on  pending  proceedings,  against,  [677,  678],  678,  679. 
committal  for  breach  of,  [429,  430],  521,  522. 

jurisdiction  of  County  Court,  513. 
commonable   rights   enforced    by,    [589],    590 — 593.     See   Commonaelb 

KlGHTS. 

companies,  corporations,  and  public  bodies,  against,  [685 — 694],  694 — 708. 

See  Company. 
company,  on  application  of,  undertaking  as  to  damages,  510. 
compulsory  powers,  against  undue  exercise  of,  [685,  687,  688],  688,  689. 

697—699.    See  Company. 
concealment,  obtained  by  means  of,  discharged,  517. 
concurrent  actions,  staying,  [795—797],  797 — 801.    See  Consolidation 

or  Actions. 
conduct  of  parties,  effect  of,  on  right  to,  526. 
confidence,  breach  of,  against,  [672,  673],  673,  674. 
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continuing,  508,  509,  517. 
contract,  against  entering  into,  as  partner,  [679]. 

breach  of,  against,  [523—525],  526—535.    See  Contbaot. 
convenience,  balance  of,  considered  on  application  for,  514,  515,  526. 
copyholds,  working  of  minerals  under,  against,  538,  566,  570. 
copyright,  infringement  of,  'against,   [654—661],   661—672.     Bee  Copy- 
right. 
corporate  funds,  against  misapplication  of,  [692]. 
corporation,  against,  to  restrain  nuisance,  &c.,  603,  [605,  606],  609 — 611. 

See  Nuisance. 
correspondence,  private,  against  publication  of,  [672],  673,  674. 
costs,  against  receiving,  until  debt  paid,  [758]. 
in  action  for,  523. 

breach  of  injunction,  522. 

deception  of  public,  a  ground  for  not  giving,  626. 
discharging  injunction,  of,  517. 
motion,  costs  of,  509. 
reservation  of,  of  adjourned  motion,  509. 
counterfeit  goods,  against  selling,  [613,  614].     See  Teadb  maek. 
County  Court,  jurisdiction  of,  to  grant,  513. 
covenant  against  nuisance,  to  enforce,  535,  [596],  600. 
covenants,  restrictive,  to  enforce,  [523 — 525],  531 — 535. 

running  with  land,  to  enforce,  532. 
crowd  in  street,  against  causing  collection  of,  602. 

damage,  importance  attached  to  amount  of,  513,  515,  526,  599,  604,  610. 
damages — 

in  Ueu  of  injunction,  jurisdiction  to  grant,  518,  519. 
inquiry  as  to,  [507,  508],  510,  511,  689.    See  Damages. 
issue  as  to,  508. 
right  to,  how  lost,  521. 
sum  certain  to  be  paid  for,  [508]. 

undertakings  as  to,  [507],  509 — 511.    See  infra,  undertaking, 
dangerous  trade  or  occupation,  against,  [598],  601. 
delay  in  applying  for,  effect  of,  514,  517,  518,  527,  532,  622,  701.     And  see 

sv/pra,  acquiescence, 
delivery  up  and  destruction  of  pirated  goods  or  documents,  [613],  616, 

[630,  649,  655],  660. 
designs,  copyright  of,  to  enforce,  [660],  667. 
directors,  against,  699—701,  2154. 

directory,  or  dictionary,  against  piracy  of,  [655],  661,  668. 
discharge  of,  516,  517. 

ex  parte  order  for,  514,  516,  517. 
dismissal  of  action  for,  [508],  510,  516. 
dissenting  chapels,  as  to  management,  &c.,  of,  [709],  710. 
dissolution  of  partnership,  on,  [679—681],  683—685. 
dissolve,  with  liberty  to  apply  to,  517,  557. 
dissolving,  practice  as  to,  516,  517. 

distress  by  mortgagor  as  against  receiver,  restraining,  745,  749. 
disturbance  of  minister  of  church,  against,  709,  710. 
diversion  of  watercourse,  against,  [582],  587. 
dividends  out  of  capital,  against  payment  of,  [691],  700. 
drains,  as  to,  [605,  606],  608,  609,  610.    See  Nuisance. 
dramatic  copyright,  to  restrain  infringement  of,  661,  665,  666,  667. 
dramatized  novel,  against  publication  of,  [660],  668. 
drawing  cheques,  &o.,  against,  in  name  of  firm,  [679]. 
easement,  to  restrain  obstruction  of,  549.     See  Light  ;   Water  ;   Way. 
ecclesiastical  benefices,  in  respect  to,  [708,  709],  710,  711. 

pew-rents,  against  receipt  of,  by  displaced  minister,  [709]. 

presentation  to,  injunction  as  to,  709. 

trustees  of  chapel,  minority  of,  restrained  from  excluding  preacher, 

[709]. 
waste  by  rector  or  vicar,  against,  546,  547. 
encroachment  on  land,  to  restrain,  648. 
encyclopaedia,  to  enforce  copyright  in,  668. 
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enforcement  of  order,  practicability  of,  when  material,  515. 

equitable  waste,  against,  [535 — 540],  540,  645,  546.    See.  Waste. 

eviction  by  landlord,  of  tenant  from  bookstalls,  against,  525. 

evidence  on  application  for,  514. 

excavation  of  land,  against,  548. 

execution  of  order  for,  [429,  430],  521,  522. 

executor,  against,  as  to  collecting  or  receiving  assets,  [716],  717. 

ex  parte,  377,  [507],  514,  516,  517. 

farming  contract,  against  breach  of,  [525],  526,  534. 

fascia,  to  restrain  interference  with,  549. 

fences,  to  compel  erection  or  removal  of,  520,  [555]. 

firearms,  against  testing,  [598],  602. 

fireworks,  against  nuisances  from,  [598]. 

footway,  to  restrain  obstruction  of,  by  local  board,  [577]. 

foreign  Courts,  proceedings  in,  against,  [720],  721 — 724. 

state,  bank  notes  of,  order  for  destruction  of,  629. 
foreigner,  action  by,  in  respect  of  foreign  property,  723. 
foreshore,  against  removal  of  shingle  from,  539,  [551],  589,  689. 
form  and  language  of,  508,  509,  516. 
franchise,  in  respect  of  interference  with,  515. 
fraudulent  deed,  against  acting  under,  [2244]. 
fried  fish  shop,  601. 
funds  in  Court,  against  dealing  with,  [483—486],  486 — 489.    See  Stop 

Oedee. 
game,  to  restrain  kiUing  of,  526. 
gas,  against  pollution  of  water  by,  611. 
goodwill,  to  protect  right  to,  624,  683 — 685. 
graves,  against  destruction  of,  540. 
hay  or  straw,  against  removal  of,  [525],  526. 
highway  board,  against  trespass  by,  551. 

to  restrain  obstructions,  &o.,  to,  [575 — 578],  580 — 582. 
hoardings,  to  compel  removal  of,  [555]. 
illegal  acts,  to  prevent  repetition  of,  701. 

and  unauthorized  contracts,  against,  701 — 706. 
contract  not  enforced  by,  531. 
Improvement  Commissioners,  against,  exceeding  their  powers,  692,  [693]. 
inclosure  of  lands,  against,  [589],  590 — 593. 

inconvenience  when  a  ground  for  refusing,  514,  515,  526,  594,  637. 
indorsement  on  order  for,  408,  435,  511. 
infant,  breach  of  contract  by,  against,  531,  943,  945. 

disturbing  custody  of,  against,  [988,  990],  991,  996. 

inducing,  to  take  monastic  vows,  against,  [1002]. 
inspection  of  property  in  action  for,  [565],  572. 
interference  with  receiver  and  manager,  against,  745,  749. 

granted  ex  parte,  745. 
interlocutory  and  interim,  [507],  508 — 521. 

alEdavits,  delivery  of,  514. 

amendment  of  notice  of  motion,  512. 

ancient  lights,  against  obstructing,  515. 

assets,  collecting  and  deaUng  with,  by  execution,  [716]. 

benefice,  in  reference  to,  [708]. 

breach  of  contract  in  restraint  of  trade  or  profession,  against,  [524], 
528  et  seq. 
farming  contract,  [525]. 

comment  on  pending  proceedings,  against,  [677,  678]. 

companies,  corporations  and  public  bodies  against,  [685,  688,  691 — 
694]. 

convenience  and  inconvenience,  balance  of,  regarded,  514,  515,  526, 
594,  637. 

copyright,  against  infringement  of,  [655 — 657,  659,  660]. 

defendant,  on  appHcation  of,  granted  against  co-defendant,  516. 

delay  or  acquiescence,  effect  of,  514.     See  supra,  acquiescence. 

evidence  on  application  for,  514. 

ex  parte,  [507],  514,  516,  517. 
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interlocutory  and  interim — continued. 

form  of  order  granting,  508,  509,  516. 

infringement  of  patent,  to  restrain,  631. 

letters  and  documents,  against  publication  of,  [672]. 

libel,  to  restrain,  513,  [674,  675]. 

lights,  against  obstruction  of,  515. 

mandatory,  518 — 521.     And  see  infra,  mandatory. 

married  woman,  undertaking  by,  as  to  damages,  510. 

meaning  of  terms  "  interlocutory  "  and  "  interim,"  512. 

motion  for,  notice  of,  practice  as  to,  511,  512. 
amendment  of,  376,  512. 
costs  of,  244,  379. 
dismissal  of  action  by  plaintiff,  notwithstanding  pending  motion, 

516. 
standing  to  hearing,  508. 
treating,  as  motion  for  judgment,  [507],  516. 

negotiating  securities,  against,  [712,  713]. 

newspaper,  use  of  title  of,  against,  [618]. 

nuisance,  to  restrain,  [596,  598]. 

partners,  as  between,  [679 — 681]. 

right  of  way,  in  respect  of,  [574,  577]. 

sale,  restraining,  [717]. 

service  of,  511,  521. 

staying  proceedings,  [720]. 

strangers,  not  binding  on,  509. 

suppression  or  misrepresentation,  effect  of,  514,  516,  517. 

transfer  of  stocls;,  against,  [714]. 

trade  mark,  restraining  use  of,  [613]. 

trespass  against,  [547,  548,  550,  551]. 

urgent  cases,  in,  517. 

vacation,  in,  507,  522. 

where  serious  question  to  be  tried,  not  granted,  515. 
International  Copyright  Acts,  under,  665 — 667. 
interpleader,  in,  491. 
jurisdiction,  plaintiff  out  of,  undertaking  by,  510. 

service  out  of,  513. 
jurisdiction  to  grant,  512. 

where  "  just  and  convenient,"  512. 
labels,  against  use  of,  [613,  616].     See  Labels. 
law  reports,  to  protect  copyright  of,  669. 
leaseholds,  against  assignment  of,  without  licence,  525. 
legal  estate,  against  parting  with,  pending  action  to  foreclose,  717,  719, 

1983. 
legal  right,  against  trespass  in  exercise  of,  552. 

in  aid  of,  right  to  injunction,  not  lost  by  delay,  514. 
letters  and  documents,  against  publication  of,  [672],  673,  674,  676. 

compelling  return  of,  520. 

opening  plaintiff's,  against,  [672],  674. 

receiving,  after  dissolution  of  partnership,  against,  673. 

using  document  or  secrets  surreptitiously  obtained,  against,  520,  [673], 
674. 
libel,  against,  513,  [674,  675].     See  Libel. 
light,  right  to,  to  enforce,  [553 — 557],  558 — 563.     See  Light. 
Limitations,  Statute  of,  when  a  bar  to,  546,  573,  574. 
living,  against  taking  possession  of,  [708]. 
Local  Board,  against,  to  restrain  nuisance,  [605,  606],  606,  609,  610.     See 

NUISAKCE. 

magazine,  against  publication  of  articles  in,  669. 
mandatory,  acquiescence  and  delay,  when  a  bar  to,  518. 

ancient  lights,  against  obstructing,  520. 

buildings,  obstructive,  against,  520. 

churchyard,  to  restore  surface  of,  540. 

hoarding,  to  compel  removal  of,  [555]. 

inclosure  of  waste  lands,  as  to,  [589] 
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mandatory,  indorsement  on  order  for,  408,  435,  511. 

interlocutory  application,  when  granted  on,  512,  518  et  seq. 

light,  against  obstruction  of,  [555,  556]. 

mining  barriers,  to  restore,  520. 

pipes  and  rails,  compelling  removal  of,  [548]. 

principles  on  which  granted,  518,  519. 

railway  company,  compelUng,  to  construct  bridge,  520,  576. 
compelling  restoration  of  junction  with,  [550]. 

removal  of  obstructions,  as  to,  520,  [551,  555,  574,  589]. 

right  of  plaintiff  must  be  established,  518. 
except  in  extreme  cases,  518. 

suspension  of  operation  of,  [555,  583]. 

to  take  up  rails  or  pipes  in  plaintiff's  land,  [548]. 

waste,  as  to,  [539]. 

water,  against  interference  with  flow  of,  [582]. 

working  railway  in  breach  of  agreement,  against,  [C99]. 
mansion-house,  against  removal  of,  541,  542. 

manufactories,  against  nuisance  by,  [607],  611,  612.     See  Nuisance. 
manure  works,  against,  601. 
map  or  plan,  to  enforce  copyright  in,  669. 
market,  to  enforce  right  to,  [693],  694. 
marriage  and  intercourse  with  infant,  to  restrain,  [1006],  1013.     See  Wakd 

OF  COTJET. 

married  woman,  not  granted  against,  to  restrain  dealing  with  property, 
853,  854,  862. 

interference  with,  by  husband,  against,  866. 

undertaking  as  to  damages  by,  510. 
master  in  King's  Bench  Division  cannot  grant,  513. 
meetings,  as  to  holding  of,  by  company,  691,  704. 
Merchandise  Marks  Act,  1887,  under,  628,  629. 
Metropolitan  Board  of  Works,  against,  692. 
military  purposes,  against  user  of  land  for,  598,  599,  602. 
mill  stream,  against  interfering  with,  [582]. 

mines  and  minerals,  to  enforce  rights  to,  520,  642,  543,  546.     See  Mines. 
misrepresentation  or  concealment,  effect  of,  516,  517,  623. 
molestation,  against,  contrary  to  deed  of  separation,  920. 
mortgagor,  against,  interfering  with  management  of  business,  749. 

in  action  by,  against  sale  by  mortgagee,  [717],  719. 

or  mortgagee,  against,  for  waste,  543,  1907. 
motion  for,  508  et  seq.    See  supra,  interlocutory. 

standing  until  trial,  costs  of,  244,  379,  509. 

treated  as  motion  for  judgment,  [507],  516,  [1959]. 
musical  composition,  to  protect  copyright  in,  669,  670. 
name  of  firm,  against  using,  528,  627,  [680],  684,  685,  2111. 

of  vendor,  to  restrain  purchaser  of  business  from  using,  524. 
trade,  against  user  of,  626 — 628.     See  Tbade  Makk. 
navigable  stream,  against  obstruction  of,  [585],  587. 
negative  term  in  contract,  implied  as  ground  for,  527,  528,  707. 
negotiating  securities,  against,  [679,  712],  713,  714. 

breach  of,  714. 

illegal  consideration,  where,  714. 

in  partnership  name,  [679]. 
newspaper,  to  enforce  proprietary  right,  &c.,  in,  619. 

to  restrain  pubUcation  of  proceedings  in,  [678],  678,  679. 
use  of  title  of,  [618]. 
noise,  to  restrain,  [596—598],  601,  602. 
notice  of,  187,422,511. 

by  telegram,  sufficient,  422,  611,  521. 
of  motion  for,  511,  612. 
leave  to  serve,  [507],  611. 
novel,  to  protect  copyright  in,  [660],  668. 
noxious  vapours,  against,  599,  600,  601. 
nuisance,  against,  [595 — 599].     See  Nuisance. 

to  enforce  covenant  against,  635. 
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obedience  to,  enforced  strictly,  521,  622. 

obstruction  of  right  or  easement,  against.    See  Light  ;  Support  ;  Way  ; 

Water,  &o. 
offensive  occupations,  against,  [595 — 597]. 
palatine  action,  jurisdiction  of  Court  to  restrain,  132. 
Palatine  Court,  jurisdiction  of,  to  give  damages,  519. 
parish  cleric,  against  acting  as,  710. 
Parliament,  against  appHcations  to,  692,  690,  697. 
partners,  as  between,  [679—683],  683—685,  752. 
acting  as  partner,  against,  [679]. 

breach  of  agreement  for  dissolution,  against,  683,  2108. 
breach  of  articles,  2090,  2095. 
drawing  out  moneys,  against,  [679]. 

matters  of  internal  management  not  generally  interfered  with,  683. 
opening  letters  of  other  firm,  against,  [672]. 
surviving  partners,  rights  of,  684. 
using  name  of  firm,  against,  [680,  682],  683,  684. 
party  wall,  as  to  user  of,  552,  553. 
pasture,  against  interference  with  rights  of,  [589]. 
patent,  against  infringement  of,  [629,  630],  631—633.     See  Patent. 
patterns,  as  to  infringement  of  copyright  in,  669. 
payment  into  Court,  granted  on  terms  of,  [717,  718],  719. 
pension,  to  enforce  assignment  of,  531,  [1925]. 
perpetual,  made,  518,  521. 

only  at  hearing,  except  by  consent,  521. 
pew-rents,  against  receipt  of,  by  displaced  minister,  [709]. 
photographs,  restraining  sale  of,  [660].  . 
pipes,  against  allowing,  to  remain,  520,  [548]. 

laying,  [547,  548]. 
pirated  articles  or  documents,  to  restrain  sale  of,  [654 — 661],  661 — 672. 

See  Copyright  ;  Patent  ;  Trade  Mark. 
policy,  against  dealing  with,  [718]. 
pollution  of  water,  against,  587,  [605 — 608],  608—612. 
possession  or  title,  quieting,  [586]. 
post-office,  withdrawal  of  notice  to,  compelled,  520. 
private  letters,  against  pubUshing,  printing,  or  opening,  [672],  673,  674. 
proceedings  in  palatine  action,  jurisdiction  of  Court  to  restrain,  132. 

to  restrain  commencement  of,  2074. 
profession,  against  practising,  [523,  524]. 
profits,  account  of,  in  action  for,  [615,  616]. 
prohibition,  in  heu  of,  787. 
promissory  note,  against  negotiating,  [712],  713. 

puHic  bodies,  against,  514,  515,   603,   604,  609—611,  [685—694],   694— 
708.    See  Company  ;  Nuisance. 
footway,  injunction  against  laying  down  water  pipes  under,  [547]. 
Public  Health  Act,  1875,  under,  604. 
public  undertaking,  interference  with,  610. 

way,  against  interference  with,  580,  581. 
publican's  agreement  with  brewer,  to  enforce,  [525],  534. 
publican  and  brewer,  in  action  between,  [525]. 
publication,  no  injunction  against  infringement  of  copyright  before,  662, 

See  Copyright. 
quia  timet,  when  granted,  515,  552,  603,  606. 
racehorses,  against  deahng  or  parting  with,  729. 
railway  company,  against,  520,  527,  [576].    See  Railway  Company. 

over  land,  against  laying  down,  [548]. 
rates,  against  misapplication  of,  692,  695,  696. 
receiver,  against  interfering  with,  745,  749. 
recipe,  against  user  of,  624. 

recreation,  against  trespass  under  colour  of  right  of,  552. 
reeds  and  sedges,  against  cutting,  [551]. 

reference  to  surveyor,  architect,  &o.,  in  action  for,  556,  [557],  559,  597,  004. 
refused,  with  inquiry  as  to  damages,  [557]. 
reports  of  legal  proceedings,  against  pubhcation  of,  [674],  678. 
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restraint  of  profession  or  trade,  enforcing  agreement  for,  [523 — 525],  528 — 

531. 
restrictive  covenants,  to  enforce,  [523 — 525],  531 — 535. 
reversioner,  enforcement  of  covenant  at  suit  of,  532. 

action  by,  to  restrain  nuisance,  552. 
rifle  range,  against  use  of,  598,  602. 

rights  of  common,  to  establish,  [589],  590 — 593.     See  Common. 
riparian  owners,  to  enforce  rights  of,  [583,  585],  587 — 589. 
Rivers  Pollution  Prevention  Act,  under,  608. 
running  trains,  against,  527,  686,  707. 
sale,  by  auction,  not  restrained  as  nuisance,  535. 

by  mortgagee  on  payment  or  tender,  restraining,  [717],  719. 

by  tenant,  in  breach  of  farming  contract,  [525]. 

by  trustees  under  depreciatory  conditions,  &c.,  [718],  719. 

in  redemption  action,  to  restrain,  [717]. 
secret  preparations,  against  seUing  and  making,  624. 
separation  deed,  enforcement  of  covenants  in,  531,  920. 
sequestration,  in  aid  of,  424. 

when  enforceable  by,  443. 
sermon,  against  delivery  of,  withref erence  to  pending  proceedings,  [677, 678]. 
servants,  workmen  and  agents  included  in,  509. 
service,  in  aid  of  contract  of,  527,  528. 

of  notice  of  motion  for,  511,  512. 

of  order  for,  511,  521,  522. 
Settled  Land  Act,  against  undue  exercise  of  powers  under,  1754. 
sewage,  to  restrain  pollution  of  river  by,  [605 — 608],  608 — 612.       See 

NUISANOB. 

shares,  against  issue  of,  [691],  700. 

against  sale  or  transfer  of,  715,  716,  [1986]. 
sheriff,  against  sale  by,  502. 

against  trespass  by,  720. 
shingle,  against  removing,  to  danger  of  neighbouring  land,  539,  [551],  589, 

689. 
shipping  goods,  with  counterfeit  marks,  against,  [614]. 
signboard,  against  interference  with,  549. 
small-pox  hospital,  against  user  of,  [596]. 
smoke  and  vapour,  to  restrain  nuisance  by,  599,  600,  601. 
solicitor,  against,  acting  in  opposition  to  former  client,  1061. 
practising  as,  [523]. 
to  protect  hen  of,  [1043],  1045,  1046. 
special  referee,  appointment  of,  in  action  for,  to  inspect  and  report,  597, 

604. 
specific  performance,  enforcement  of  contracts  incapable  of,  527,  2142. 
sporting  or  shooting,  to  enforce  agreement  as  to,  534. 
status  quo,  preservation  of,  by  interlocutory  injunction,  515. 
statutory  powers,  against  exceeding,  [686 — 688],  697 — 699.    See  Company. 
remedy,  not  a  bar  to  granting,  513. 
right  may  be  protected  by,  513. 
staying  proceedings  in  foreign  Courts,  [720],  721 — 723. 

prinoiplesonwhichjurisdiction  exercised,  721 — 723. 
without    prejudice    to   certain  proceedings   and 
priorities,  [720]. 
under,  pending  appeal,  842. 
steam-hammer,  against  nuisance  by,  [597]. 
stop  orders,  [483—486],  486 — 489.     See  Stop  Okdbes. 
strangers,  when  binding  on,  509. 

street,  against  alteration  of  name  of,  by  corporation,  693. 
superannuation  aUowanoe,  to  enforce  assignment  of,  531. 
support,  right  of,  to  enforce,  548,  [563 — 565],  568 — 572.     And  see  Mines  ; 

SUPPOET. 
surgeon,  against  practising  as,  523,  524. 
suspension  of  operation  of,  [555,  583],  612. 

copyright  cases,  in,  not  granted,  663. 

pending  appeal,  842. 
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telegraph  wires,  against  interfering  with,  [551]. 

telegram,  notice  of  order  may  be  given  by,  422,  511,  521. 

temporary  nuisance,  against,  refused,  599,  600. 

tenants,  against,  509,  [539]. 

threats  of  legal  proceedings,  against,  [630],  635 — 637. 

timber,  against  felling,  [535—539],  542.     See  Waste. 

toUs,  as  to,  587. 

tombstones,  as  to,  540. 

trade,  as  to  exercise  of,  contrary  to  agreement,  [523 — 525],  532 — 535. 

marks,  labels,  and  names,  in  respect  to,  [613 — 619],  619 — 629.     Bee 

Trade  Mabk. 
secrets,  against  improper  use  of,  674. 
traific  agreement,  to  enforce,  when  granted,  707. 
tram-road,  against  laying  down,  [548]. 

tramway  company,  against,  in  respect  of  nuisance  caused  by  stables,  603. 
transfer  of  stock,  against,  [714],  715. 

effect  of  restraining  order  under  5  V.  c.  5.  .715,  716. 
statutory  jurisdiction,  715,  716. 
translations,  to  protect  copyright  in,  666. 
trespass,  ordinary,  against,  [547 — 551],  552,  553. 
churchyard,  to,  [550]. 
distinction  as  to  defendant  being  in  possession,  or  claiming  under 

colour  of  right  abolished,  552. 
laying  pipes  on  land,  by,  [548]. 

rails,  [548]. 
local  board,  by,  686. 
railway  company,  by,  [685],  686. 
trial  on  circuit,  aiter,  upon  associate's  certificate,  [165]. 
trustees,  against,  seUing  in  breach  of  trust,  [718],  719,  1079. 

of  chapel,  against,  [709]. 
■uberrima  fides,  when  required,  516. 

uUra  vires  acts,  against,  [685,  691],  694,  701 — 706.    See  Company. 
underground  pipes,  to  restrain  building  over,  586. 
undertaking  in  action  for,  [507]. 

accounts,  to  keep,  motion  standing  over  on,  515,  516. 

breach  of,  522. 

damages,  to  abide  by  order  as  to,  [507],  509,  510. 

registrars  instructed  always  to  insert  in  order,  509. 
enforcement  of,  510. 
in  Ueu  of  interlocutory  injunction,  510. 
short  notice  of  motion,  to  accept,  to  discharge  order,  [507]. 
urgent  oases,  granted  in,  ex  parte,  513. 
urinal,  against  use  of,  602. 
vendor's  lien  enforced  by,  687,  688,  708. 
vestry,  action  by,  as  to  infringent  of  public  way,  581. 

against  exercise  of  powers  by,  688,  689. 
vibration,  against  nuisance  by,  [597]. 
waste,  against,  [535—539],  540—547.    See  Waste. 
water,  discontinuance  of  supply  of,  restraining,  693,  704. 
diversion  of,  restraining,  [582,  583,  584]. 
escape  of,  against  permitting,  589. 
obstruction  of  river,  restraining,  [585]. 
pollution  of  water,  against,  587.     See  Nuisance. 
rights  of  riparian  owner,  enforcing,  [584,  585],  587 — 589. 

of  wharfinger,  [585],  588. 
supplying  outside  statutory  limits,  restraining  water  company,  [584]. 
way,  rights  of,  to  enforce,  [574—577],  578,  581.     See  Way. 
weight,  excessive,  on  floor,  removal  of,  compelled,  520. 

injunction  against  storing,  [596]. 
wharfinger,  against  obstructing  rights  of  across  of,  to  river,  [585],  588. 
writ  of,  abolished,  511. 

INQUIRY, 

abatement  of  purchase-money,  as  to,  [827,  2191,  2193]. 
abettors  of  contempt,  as  to,  [1009]. 
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abstract  of  title,  as  to  delivery  of,  and  objections  and  answers,  [2160]. 
accidents  or  damages  from  mining  operations,  as  to,  [1311]. 
acquiescence  in  settlement,  as  to,  [2280]. 

by  cestui  que  trust  in  breach  of  trust,  as  to,  [1097,  1098]. 
Acts  of  Parliament,  as  to  expenses  of  obtaining,  [2416]. 
added  on  appeal,  [811]. 
additional,  ordered,  [189],  189,  [796]. 
on  consolidation  of  actions,  [796]. 
adoption  of  accounts,  as  to,  [1075]. 
of  contracts,  as  to,  [941]. 
advances,  as  to,  [1417, 1647, 1661]. 
agreement,  as  to,  between  solicitor  and  client  as  to  costs,  [300]. 

for  mortgage,  as  to,  [1471]. 
annuities,  in  what  proportion  to  be  borne,  as  between  realty  and  personalty, 

[1535]. 
annuity,  non-investment  to  answer,  as  to,  [1098]. 
answers  to,  order  to  bring  in,  [318]. 
appeal,  added  or  varied  on,  [811]. 
appointment  by  parent,  as  to,  [1506]. 
apportionment  of  charities,  as  to,  [1247]. 
appropriation  by  executors,  as  to,  [1661]. 
arrears  of  charges,  thrown  on  purchaser,  as  to,  344,  345. 
assets  of  testator,  employed  in  trade,  as  to,  [1119,  1496,  2130,  2131]. 

prematurely  distributed,  as  to  recovery  of,  [1592]. 
balances  in  hands  of  executors  or  trustees,  as  to,  [1073,  1074,  1117],  1118, 

1122. 
barony,  as  to,  and  how  descendible,  1650. 

bond,  as  to  consideration  for,  alleged  to  have  been  given  for  past  cohabita- 
tion, [2290]. 
boundary,  as  to  damages  by  breaking  through,  in  mining,  [567]. 
breaches  of  trust,  as  to,  [1073—1078, 1096—1101]. 
bricks  and  tiles,  as  to  use  of  land  for  making,  1888. 
bringing  in  answer  to,  order  for,  [318]. 
building  contracts,  as  to,  [1463]. 
buildings,  as  to  damages  by  erection  of,  [553]. 
erection  of,  [1493]. 
investment  in,  [2377]. 
business  or  trade  of  testator,  as  to,  [1494—1497,  2115,  2116],  2121,  [2130, 
2131]. 
specific  bequest  of,  as  to,  [1548]. 
calls,  as  to,  [1959]. 

capital  and  income,  ascertaining  and  distinguishing,  [1610 — 1615]. 
as  to,  in  business,  [2116,  2130].    See  Pabtnbbship. 
uncalled,  as  to,  [1959]. 
Chambers,  prosecution  of  inquiry  in,  314. 
charges  on  estate,  as  to,  [1471 — 1473]. 

on  proceeds  of  goods,  as  to  persons  having,  [2300]. 
charities,  as  to  property  of,  [1244,  1246,  1247,  1284,  1285,  1294].      See 
Chaeity. 
as  to  existence  of,  [1294]. 
chattels,  as  to,  remaining  in  specie,  [1925]. 

children  and  issue,  as  to,  [1505 — 1507, 1657,  1658].    And  see  Childben. 
church  property,  as  to,  [1285]. 
circumstances,  as  to,  attending  transactions,  [1076]. 
class  inquiries,  position  of,  in  administration  judgment,  1508. 
clay,  as  to  damages  by  hindering  working  of,  [564]. 
clear  residue,  as  to,  [1610]. 
coal,  wrongfully  gotten,  as  to  value  of,  [567]. 

how  disposed  of,  [565]. 
colliery,  as  to  valuation  of,  1414. 
colonial  estate,  as  to,  [778]. 
compensation,  as  to,  payable  on  enfranchisement  of  copyholds,  [2448]. 

to  landowners,  where  undertaking  abandoned,  &c., 
[2415—2418]. 
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compounding  of  debts,  as  to,  [1608]. 

compos  at  date  of  writ,  whether  pit  suing  as  person  of  unsound  mind  was, 

[930]. 
compromise,  as  to,  [1501]. 

contingent  liability,  as  to  setting  apart  sum  for,  [1463],  1464,  1594,  [1599]. 
contract  for  sale,  whether  beneficial,  [1790]. 
contracts,  as  to  amounts  due  under,  [1309 — 1311]. 
by  testator,  as  to,  [941,  1463,  I486], 
for  sale  of  realty,  as  to,  [1486,  1487]. 
contribution  by  legatees  for  debts,  as  to,  [1546]. 

by  sureties,  as  to,  [2067]. 
copyholds  and  freeholds,  distinguishing,  [1889]. 
as  to  fines  on  admission  to,  [1706]. 

right  of  tenant  for  life  to  fines  on,  [2358]. 
surrender  of,  and  as  to  customary  heir,  [1076]. 
enfranchisement  of,  whether  beneficial,  [2448]. 
whether  valid  enfranchisements  can  be  made  of,  [2376]. 
copyright,  with  reference  to  infringement  of,  [659]. 
costs,  charges,  and  expenses,  as  to,  [1126,  1891]. 
creditors,  as  to  acquiescence  by,  [2280]. 
of  business,  as  to,  [1497]. 
of  company,  as  to,  [2417,  2429]. 
customary  heir,  as  to,  [1349]. 
damages,  as  to,  [166,  614,  2137],  2155,  [2159,  2171,  2202,  2346]. 

by  works  of  railway  company  injuriously  affecting  landowner,  689, 

[2346]. 
costs  of,  in  general,  reserved,  244. 

under  undertaking  as  to  damages,  [507,],  509,  510,  [564]. 
dealings  with  property,  as  to,  [1592]. 

debentures  and  debenture-holders,  as  to,  [1953,  1954,  I960]. 
debts  of  company,  as  to,  [2417,  2429]. 

of  testator,  as  to  payment  of,  [1608]. 
remaining  unpaid,  as  to,  [1415]. 
deficiency  of  estate,  as  to,  [1599]. 
delivery  of  deeds,  as  to,  [1286]. 
deposit  of  title  deeds,  as  to,  [1471]. 
detention  of  goods,  as  to  damages  by,  1317. 
deterioration,  as  to,  in  specific  performance  action,  [2174]. 

of  property,  as  to,  in  foreclosure  action,  [1888]. 
Distribution,  as  to  persons  entitled  under  Statute  of,  [1504]. 
domicile  and  lex  loci,  as  to,  [1515 — 1518].     See  Domicile. 
dower,  as  to  lands  subject  to,  [911,  913]. 

as  to  right  to,  in  administration  action,  [1484,  1485]. 
election,  as  to  right  of,  [1527,  1528]. 
whether  beneficial,  [1119,  1525]. 
elegit,  as  to  lands  extended  under  writ  of,  [1993—1996,  1998]. 
exchange,  as  to  agreement  for,  [1488]. 
execution  of  enrolled  deed,  as  to,  [1293]. 
executors,  as  to  trust  moneys  recoverable  by,  [1116]. 

whether  indebted  to  estate,  [1458]. 
farming  business,  as  to,  and  expenditure  thereon,  [1495]. 
fines  on  admission  to  copyholds,  as  to,  [1706]. 

when  received  and  how  appUed,  [1246]. 
foreign  firm,  as  to  assets  of  testator  in,  [2131]. 
lands,  as  to,  [1516—1518]. 
securities,  as  to  converting,  [1501]. 
France,  as  to  person  entitled  under  law  of,  [1517]. 
furniture,  as  to  value  of,  [1684]. 
further  consideration,  directed  on,  351. 
directed,  1420. 

on  footing  of  wilful  default,  as  to,  352. 
gavelkind,  as  to  heirs  in,  [1505]. 

heirship,  as  to,  usual  in  case  of  intestacy,  1348,  [1349]. 
according  to  foreign  law,  [1517]. 
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household  goods,  as  to,  [1076]. 

improper  investment,  as  to  extent  of  liability  of  trustees  for,  [1101]. 
improvements,  as  to,  [1493,  1789,  1816]. 

incumbrances,  as  to,  in  administration  actions,  [1348,  1412,  1471 — 1473, 
1849]. 

in  foreclosure  action,  and  as  to  their  priorities,  [1888],  1902,  [1977]. 

in  partition  actions,  [1784—1789, 1811]. 

judgment  creditors,  on  aijplication  of,  [1993^1995, 1997,  1998]. 

on  property  chargeable  with  improvement  expenses,  [1987]. 
shares  of  residue,  [1416]. 
shares  under  settlement,  [1658]. 
trust  estate,  [1647]. 

principal  and  interest  due  on  mortgaged  estate,  [1888]. 

subsequent  to  death  of  testator,  [1471]. 
indemnity  against  covenants,  as  to  provisions  for,  [2116]. 
infant,  as  to  carrying  on  business  for  benefit  of,  [1494,  2130]. 

as  to  proceedings  for  benefit  of,  119,  [930,  941,  1075,  2131]. 

trustee,  as  to  money  received  by,  [1074]. 
insurance  company,  as  to  payments  by,  [1886]. 
insuring  lives  on  which  annuities  are  held,  as  to,  [1463]. 
interest  of  claimant,  as  to,  desiring  to  be  examined  pro  interesse  suo,  [449]. 
on  balances,  as  to  charging  trustee  or  executor  with,  [1117],  1118, 
1122. 
investment  in  consols,  as  to  residue  on  basis  of,  [1610,  1615]. 
investments  by  trustees,  as  to,  [1074,  1076,  1096, 1138, 1658]. 

balance  or  difference,  as  to  amount  of,  for  which  trustees  liable,  [1101]. 

loss  by  improper,  as  to,  [1073,  1074]. 

of  outstanding  estate,  as  to  continuing  and  calling  in,  [1500,  1501]. 
issue  and  children,  as  to,  [1505—1507, 1657,  1658]. 
jewels  or  plate,  as  to,  [1548,  1684, 1925]. 

judgment  debtor,  as  to  lands  of,  and  charges  thereon,  [1993 — 1995,  1998]. 
jurisdiction,  as  to  parties  out  of,  1507. 
JM«  relictce,  as  to  right  of,  [1518]. 
land  in  mortmain,  as  to,  [1294]. 

landowners,  as  to  interference  with,  by  company,  [2415,  2418]. 
law,  on  point  of,  should  not  be  directed,  319. 

of  domicile,  as  to,  [1515]. 
leases,  as  to,  [1285, 1492]. 

charity  property,  of,  [1244,  1246]. 

propriety  of,  [2205]. 

renewals  of,  [1684, 1703]. 

setting  aside,  of  church  property,  [1285]. 
leaseholds,  what  testator  had  at  his  death,  [1416,  1703]. 

future  management  of,  as  to,  [1703]. 
legacy  or  succession  duty,  as  to,  [1076]. 
legal  estate,  as  to,  [1246, 1285, 1715]. 
legatee  and  issue,  as  to,  [1506,  1507]. 
legitim,  as  to  right  of,  [1518]. 
lex  loci  and  domicile,  as  to,  [1515 — 1518]. 
habilities  of  testator,  as  to,  [1462,  1463,  1486,  1599]. 

of  testator's  estate  for  repairs,  as  to,  [1685]. 
lien  on  title  deeds,  as  to,  [1995]. 
light,  as  to  damages  by  obstruction  of,  519. 
living  or  dead,  whether  person  is,  [1506]. 
Lloyd's  bonds,  as  to  benefit  of,  to  company,  [1957]. 
loss  by  improper  investment,  as  to,  [1096, 1099]. 

by  non-conversion,  as  to,  [1097,  1098]. 
lost  or  misappropriated  property,  as  to,  [1074],  1162. 

or  missing  instruments,  as  to,  [2226,  2227]. 
maintenance,  as  to  allowances  or  provision  for,  [990].    See  Infant. 
management  of  settled  estates,  as  to,  [1684],  1685,  [1703]. 

of  colonial  estates,  as  to  expenses  of,  [778]. 
manager  of  business,  as  to  appointment  and  salary  of,  [2116,  2213]. 
mansion  house,  as  to  letting  of,  [1684]. 

Vol.  I.  ends  with  p.  846 ;  Vol.  II.  with  p.  1824. 


General  Index.  2655 

mQVmY— continued. 

marriage,  aa  to  date  of,  [913]. 

of  infant,  as  to  validity  of,  1010. 

of  testator,  as  to,  [1505]. 
married  woman,  as  to  property  of,  on  dissolution  of  marriage,  925. 
marshalling,  for  purpose  of,  [2019]. 

mesne  profits  after  occupation  of  dwelling  house,  as  to,  [166]. 
mines  and  minerals,  as  to,  as  between  tenant  for  life  and  remainderman, 
[537],  542,  543,  1693,  1694. 

wrongfully  gotten,  as  to,  [565]. 

wrongful  working  of,  as  to  damage  by,  [566,  567]. 
money  payable  under  agreement,  as  to,  [2212]. 
moneys  placed  out  on  security,  as  to,  [1329]. 
mortgage,  as  to  agreement  for,  [1471]. 
mortgaged  chattels  remaining  in  specie,  as  to,  [1925]. 
mortgages  and  charges,  as  to,  [1412, 1471 — 1473]. 

National  Debt  Commissioners,  as  to  title  to  stock  transferred  to,  [2460]. 
necessaries,  as  to  sums  advanced  for,  [942]. 
necessary,  may  be  directed  at  any  stage  of  matter  or  cause,  1508. 
next  friend,  as  to  person  proper  to  be  appointed,  [930]. 

of  kin,  as  to,  [1410,  1504, 1507],  1513,  [1515, 1516]. 
according  to  foreign  law,  [1515, 1516]. 
non  compos,  if  person  is,  after  guardian,  ad  litem  appointed,  929. 

whether  father  of  infant  is,  [1017]. 
notice  of  settlement,  as  to,  to  trustees,  2226. 
nuisance,  as  to  damages  occasioned  by,  [595,  597,  608]. 
numbering  of,  319. 
occupation  of  land,  as  to,  [912,  1492,  1493,  2174]. 

rent,  as  to,  [1492,  1790,  1815, 1887]. 
official  referee,  directed  before,  [553,  597]. 
old  fund,  as  to  persons  entitled  to,  [1507]. 
omissions  in  performance  of  contract,  as  to,  [1309]. 
option  of  purchase,  as  to,  [1487]. 
outstanding  personalty  or  funds,  as  to,  [1075,  1347,  1411,  1500,  1501, 

1849]. 
parliamentary  deposits,  on  applications  for  payment  of,  [2415 — 2419]. 
particular  stock,  as  to,  [1549]. 
particulars  of  estate  where  testator  long  dead,  as  to,  [1415]. 

of  trust  property  comprised  in  settlement,  as  to,  [1073,  1074, 
1075, 1077, 1096, 1592, 1647, 1662]. 
parties,  as  to,  in  partition  action,  [1784—1789,  1791],  1802,  1807,  [1811]. 

See  Paktition. 
partnership,  as  to  existence  and  property  of,  [2090,  2093,  2094,  2115, 
2116]. 

as  to  share  in,  at  date  of  dissolution,  [1975]. 

liability  of  testator,  as  to,  [1462,  1463]. 
patent,  as  to  damages  sustained  by  infringement  of,  [630,  650]. 

as  to  infringing  articles  in  possession  of  defendant,  [649]. 
persons  entitled,  as  to,  [1504r— 1507,  1658,  1888]. 
plate  or  jewels,  as  to,  [1548,  1684,  1925]. 
pollution  of  stream,  as  to,  as  from  given  date,  [607]. 
portions,  as  to  advances  by  way  of,  [1417, 1661]. 
possession,  as  to,  by  deceased  mortgagee,  1886. 
power  of  appointment,  whether  exercised,  [1506,  1658]. 
pre-emption,  as  to  exercise  of  right  of,  [1488]. 
prejudice,  without,  to  particular  questions,  [1493,  2067,  2416]. 
preliminary,  directed  at  any  stage,  1313. 
premium,  as  to  return  of,  in  partnership  action,  189. 
presumption  of  death,  where  raised,  [1506]. 
priorities,  in  actions  for  administration  of  realty,  as  to,  [1348]. 

of  creditors  of  railway  company,  [736]. 
proceedings  for  benefit  of  infant,  as  to,  [930]. 

for  realization  of  estate,  as  to,  [1500]. 
profit  costs,  as  to  charge  of,  by  solicitor  mortgagee,  [1063]. 
profits,  as  to,  from  trust  money  employed  in  trade,  1119. 
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promissory  note,  what  duo  at  date  of,  [1052]. 
proportions,  as  to,  in  which  debt  to  be  borne,  [2019]. 
prosecution  of,  in  Chambers,  314. 
protector  of  settlement,  as  to,  [1715]. 
purchase  by  testator,  as  to,  [I486]. 

of  land,  as  to  investments  in,  [1074,  1649]. 
purchases  of  land  by  trustees,  as  to,  [1074,  1487,  1649]. 
by  testator  or  intestate,  [1487],  1489. 
question  of  law,  as  to,  not  directed,  1508. 

railway  contractor,  as  to  amount  due  to,  for  works,  &e.,  [1310]. 
real  estate  comprised  in  settlement,  as  to,  [1658]. 

devised  in  shares,  as  to,  [1800]. 
realization  of  security,  as  to,  [1954,  1958]. 
realty,  abroad,  as  to,  where  testator  domiciled  here,  [776]. 

as  to,  of  which  testator  or  intestate  seised  at  his  death,  [IS'.S,  1545, 
1849]. 

devised  by  will  to  one  for  life,  [1230]. 

distinguishing  specific  devises,  [1414]. 

non-conversion  of,  as  to,  [1097]. 

sale  of,  as  to,  [1486,  1487]. 
receipts,  as  to  date  of,  [1329]. 
receiver,  as  to  proceedings  to  be  taken  by,  744. 
recouping,  for  purpose  of,  [1608]. 
recovery  of  funds,  as  to  possibility  of,  [1116,  1592]. 
refunding,  as  to  amounts  required  for,  [1591]. 
reimbursement,  whether  defendant  entitled  to,  [1584]. 
remoteness,  consequent  on  declaration  of,  [1533]. 
renewable  leaseholds,  as  to,  [1684,  1703 — 1706]. 
rent-charges,  as  to,  payable  by  railway  company,  [767,  1958]. 

as  to  lands  subject  to,  [1822,  1958,  2048]. 
rents,  as  to  receipt  and  appUcation  of,  [1703,  1788,  1790,  1815]. 
repairs,  as  to  money  expended  for,  [1816, 1886]. 

or  re-building,  as  to  money  required  for,  [1534]. 

proper  to  be  done,  as  to,  [1684]. 
representatives  of  legatees,  as  to,  [1507]. 
request,  special,  on,  [2070]. 

residuary  personal  estate,  as  to  particxilars  of,  [1416, 1501]. 
residue,  as  to,  as  between  tenant  for  life  and  remainderman,  [1610 — 1616]. 

as  to  particulars  of,  [1416,  1501]. 
road,  as  to  liability  of  estate  for  repair  of,  [1685]. 

as  to  obstruction  of,  [575]. 
royalties,  as  to  right  of  tenant  for  life  to,  [2358]. 
sale,  as  to  advisability  of,  in  partition  action,  [1783,  1784,  1786,  Vi  93]. 

by  mortgagee,  as  to  impropriety  of,  [1890]. 

of  real  estate,  as  to  proceeds  of,  [1658, 1886,  1890]. 
in  settlement,  as  to,  [1658]. 
sales  by  testator,  as  to,  [1486,  1488]. 

of  mortgaged  property,  as  to,  [1886,  1890]. 
salvage,  as  to  sums  due  for,  [1330]. 
scheme  for  charity,  as  to,  [1346].    See  Chakity. 
Scotland,  as  to  property  in,  [1517]. 

secret  profits,  as  to,  received  by  directors  or  agents,  [2267]. 
securities,  as  to  continuing  or  "  calling  in,"  [1500, 1501]. 

as  to,  for  debt,  [1888]. 
security,  as  to  amount  due  on,  to  several  incumbrancers,  [1979]. 

as  to  proceeds  of  realisation  of,  [2070]. 
value  of,  lost  by  neghgence,  [2078]. 
separate  estate,  as  to,  [858,  859]. 
sequestered  land,  as  to  claimant's  interest  in,  [449]. 
set-off,  as  to  doubtful  question  of,  1319. 
settlements,  as  to,  [1416,  1417]. 

as  to  property  comprised  in  or  subject  to,  [1624,  1625,  1658,  2226]. 
terms  of,  [2226]. 

present  trustees  of,  as  to,  [1417]. 
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share  in  partnership,  as  to  proportion  of  debts  and  liabilities  attributable 

to,  [1975]. 
shares  of  children,  in  whom  vested,  [796,  1658]. 
solicitor,  as  to  sums  due  to,  [1052]. 

mortgagee,  as  to  charge  of  profit  costs  by,  [1063]. 
specie,  as  to  effects  remaining  in,  [1925]. 
specific  and  demonstrative  bequests,  as  to,  [1532, 1544 — 1548]. 
distinguishing  domestic  and  trade  effects,  [1548]. 
realty,  as  to,  in  case  of  refunding,  [1591]. 
appropriation,  as  to,  of  proceeds  of  sale  of  goods,  [2300]. 
effects,  as  to  value  of,  and  dealing  with,  [1473]. 
stage  of  proceeding,  may  be  directed  at  any,  319,  1313,  1316. 
stipend  of  clergyman,  as  to  liability  of  estate  for,  [1472]. 
stock  in  trade,  as  to,  [1494]. 

valuation  of,  [1496]. 
stock  meant  by  description  in  will,  as  to,  [1549]. 
stone,  as  to  digging  of,  [1815]. 
succession  or  legacy  duty,  as  to,  [1076]. 
superfluous  lands  of  railway  company,  as  to,  [1998]. 
surety,  as  to  ability  of,  to  contribute,  [2067]. 

as  to  liabUity  of  testator  as,  [1462]. 
tenant  for  life,  as  to  compensation  to,  [2357,  2358]. 

as  to  payments  to,  [1610],  1614. 
timber,  as  to  cutting  of,  [536],  536,  537,  [537,  1681,  1815]. 
title,  as  to,  in  specific  performance  actions,  [2158 — 2160,  2190]. 

deeds,  as  to  possession  of,  [1076]. 

on  investment  of  fund  in  Court,  [1138,  1652,  2370]. 

whether  accepted  by  testator,  [1487]. 
trade,  as  to  assets  employed  in,  [1119]. 

mark,  infringement,  of,  as  to  damages  caused  by,  [614]. 

of  testator,  as  to  carrying  on,  [1494—1497]. 
trust   funds,   as    to  dealings  with,  and    investments    of,   [1073 — 1077, 
1658]. 
whether  subject  to  duty,  [1076]. 
property,  as  to  particulars  of,  [1073—1075,  1077,  1096]. 
trustee,  as  to  liability  of  testator  as,  [1462]. 

as  to  sales  and  contracts  by,  [1487]. 
trustees,  money  received  by,  as  to,  [1073,  1076]. 

who  are  present,  of  settlement,  [1417]. 
unadministered  estate,  as  to,  [1415]. 
uncalled  capital,  as  to,  [1959]. 
unclaimed  stock,  as  to  persons  entitled  to,  [2460]. 
underwriter  on  Lloyd's,  as  to  engagements  of,  [2071]. 
unsold  estates  now  remaining,  as  to,  [1534]. 
value  of  property,  as  to,  for  purpose  of  election,  [1528]. 
increased  by  improvements,  [1790, 1811]. 
to  be  brought  into  hotchpot,  [1663]. 
to  be  set  on  specific  property,  as  to,  [1545]. 
values  of  devised  estates,  as  to,  [1599]. 
variations  made  in  partnership  agreement,  as  to,  [2090]. 
varied  on  appeal,  [811]. 

vendor,  as  to  expenditure  by,  in  specific  performance  action,  [2191]. 
waste,  &c.  by  tenants  for  life  and  others,  as  to,  [536,]  536,  537,  [537]. 
water,  as  to  obstruction  of  flow  of,  [583]. 

as  to  pollution  of,  [608]. 
way,  as  to  damages  sustained  by  obstruction  of,  [574]. 
way-leaves,  as  to  sums  to  be  paid  for,  [566],  573. 
widow,  as  to  assent  of,  to  acts  of  trustee,  [1495]. 

whether  testator  left,  [1505]. 
wife's  property,  as  to  devise  of,  [1527]. 
wilful  default,  as  to,  [1115—1119]. 
will,  as  to  property  subject  to,  [1416]. 

found,  as  to  persons  interested  in  setting  up,  [2228]. 
without  prejudice  to  question  as  to  liability,  [1493,  2067,  2416]. 

References  to  the  Forms  are  printed  thus  [795]. 
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works  executed,  as  to  amount  due  in  respect  of,  [1310] . 
not  included  in  contract  as  to,  [1309]. 

INQUISITORIAL  QUESTIONS, 
need  not  be  answered,  84. 

INROLMENT, 

appeal,  right  of,  not  now  affected  by,  816. 

Arches  Court,  of  order  of,  [191]. 

decrees  of  other  Courts,  of,  [190,  191],  190—192. 

deed,  of,  in  favour  of  charity,  [1293],  1296—1300,  1308. 

disentailing  assurance,  of,  1717. 

draft  of  lost  settlement,  of,  2226. 

Ireland,  order  of  High  Court  of,  inrolled,  [190]. 

judgments  or  orders,  orders  and  practice  as  to  inrolment  of,  190,  [190, 191] . 

192. 
RaUway  Companies  Act,  1867.  .Chap.  LV.,  2408—2412. 

INSANE  PERSON.    See  Lunatic  ;  Non  Compos. 

INSOLVENT  ESTATE,  1404—1410.    See  Ce33ditok's  Action. 

INSPECTION, 

appeal  from  order  as  to,  819. 

counterfeit  labels,  of,  629. 

excavations,  with  liberty  to  make,  99. 

Judge,  by,  in  light  and  air  oases,  559. 

mines  and  minerals,  of,  [565],  572. 

patent  cases,  in,  [644,  645]. 

power  to  enter  buildings  and  take  samples,  &c.,  99. 

property,  of,  in  action  for  an  injunction,  [565],  572. 

tavern,  of,  sold  as  going  concern,  2177. 

INSPECTION  (OF  DOCUMENTS),  Chap.  VII.,  79—83.     And  see  Pkoduction 
OP  Documents. 
agents,  accountants,  surveyors,  &c.,  by,  81. 
appeal  from  order,  as  to,  819. 

attachment  in  default  of  compliance  with  order  for,  97,  98. 
Bankers'  Books  Evidence  Act,  under,  [61]. 
Bank  appearing  and  not  objecting,  [61]. 
business,  at  place  of,  80. 
CO -deft,  by,  75. 
company,  deposit  by,  under  Life  Assurance  Companies  Acts,  2425. 

of  register  of,  81. 
copies  and  notes,  right  to  take,  80,  81. 
costs  of,  79,  293. 

at  solicitor's  office,  80. 
Court  or  Judge  by,  before  deciding  as  to  privilege,  79. 
in,  at  the  hearing  of  trial,  [54]. 
rolls,  of,  80. 
disputed,  where  right  to,  is,  76. 
district  registrar's  office,  at,  80. 
documents  in  daily  use,  80. 

marked  "  private,"  [59]. 

referred  to  in  affidavit  or  pleading,  [58],  65,  75,  86. 
enforcement  of  order  for,  410. 
entries  in  business  books,  of,  80. 
foreign  country,  in,  107,  108. 

government,  order  against,  [57],  72. 
further  and  better  order  for,  [58]. 
heir  at  law  or  in  tail,  by,  87. 
impeached  documents,  79. 
India,  documents  to  be  sent  from,  [59]. 
letters,  private,  of,  on  undertaking  not  to  use  for  collateral  purpose,  [59]. 

Vol.  I.  ends  with  p.  846  ;   Vol.  II.  with  -p.  1824. 
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INSPECTION  (OP  DOGVMETSTS)— continued. 
mortgagees,  by,  78,  79. 
notice,  on,  75. 

notes  and  copies,  right  to  take,  80,  81. 
place  for,  discretion  of  Court  as  to,  80. 
possession  sufficient  to  ground  order  for,  76,  77. 
power  to  order,  74,  75. 
privilege,  before  decision  as  to,  79. 

documents  held  not  entitled  to,  [58].    See  Discovery  ;   Production 
OF  Documents. 
registers  of  company,  of,  81. 
right  to,  contested,  75. 
sealing  up  parts,  [54]. 

covering  up,  without  sealing,  [56]. 
solicitor's  office,  at,  [54,  55]. 

solicitor  may  not  charge  for,  80. 
specific  document,  of,  79,  80. 
suspected  documents,  of,  by  witnesses,  [60]. 
witnesses,  by,  special  order  necessary  for,  82. 

INSTALMENTS, 

bill  of  sale,  agreement  to  vary  rate  of,  1943. 
breach  of  trust  made  good  by,  [1097]. 
declaration  of  charge  payable  by,  [1977]. 
duty  payable  by,  [213]. 
order  for  payment  of  money  by,  [182],  206. 

attachment  in  default  of,  [426]. 
purchase-money  paid  in  by,  [335]. 

INSTITUTION  OP  CLERK, 

form  of  entering,  in  order,  [143]. 
injunction  to  restrain,  708,  710. 

INSTITUTION  OF  PROCEEDINGS,  Chap.  I.,  1—3. 

INSURANCE.    See  Policy. 

aUowanoe  to  mortgagees  for,  1904,  1905. 

executor,  by,  inquiry  as  to  propriety  of,  [1463]. 

Infant  maintained  out  of  contingent  share  secured  by,  [959],  968. 

inquiry  whether  proper  to  Jseep  on  foot,  [1463]. 

interpleader  by  insurance  company,  493. 

misrepresentation  as  to  age,  innocently  made,  2246. 

misstatement  by  insured,  effect  of,  2246. 

premiums,  account  of,  [1885],  1905. 

sums  received  for,  account  of,  [1886]. 
purchaser  not  entitled  to  benefit  of,  2184. 
shares  in  insurance  company,  charging  order  on,  [470]. 
subrogation,  principle  of,  2079. 
trustee,  duty  of,  to  keep  up,  1081. 
Trustee  Act,  payment  of  moneys  into  Court  under,  1155. 

INTEBESSE  SUO  (EXAMINATION  PRO),  [449—451],  451,  452.     See  Pro 
Interesse  Stro. 

INTEREST, 

administration  actions,  on  debts  in,  1369 — 1371. 

advance,  payable  in,  1869,  1870. 

advances,  on,  1447,  1481. 

agent,  payment  of,  to  and  by,  1342,  1343,  1345,  2270. 

allowance  of,  [1328],  1342—1346. 

in  cases  of  express  or  implied  contract,  1343. 

on  amounts  expended,  1905,  1906. 

tenant  for  life,  to,  1614,  1618,  1619. 

under  23  &  24  V.  o.  127..  299. 

under  3  &  4  W.  4,  u.  42.  .1343— 1345. 
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INTEREST— continued. 

amendment  of  judgment  or  order  as  to,  188. 
annuity,  when  given  on  arrears  of,  1572,  2049. 

account  of  arrears  and  interest  of,  1567. 
application  of  payments  as  between  principal  and  interest,  1873. 
apportionment  of,  on  death  of  tenant  for  life,  1698,  1699. 
arrears  of,  when  barred  by  time,  1447,  1873,  1874,  1900. 
right  of  transferee  of  mortgage  as  to,  1872. 
tacking,  1873,  1874,  2046. 

debenture,  accruing  after  tenant  for  life's  death,  1621. 

mortgage,  apportionment  between  tenant  for  life  and  remainderman, 
1699. 

rent,  on,  1122. 
balances,  on,  due  to  or  from  partnership,  2106. 

in  hands  of  solicitor,  299. 

of  executors  and  trustees,  [1074,  111&— 1118],  1118,  [1119],  1122— 
1124. 
rate  of  interest,  1123,  1124. 

of  receiver,  773—776,  782. 

on  further  consideration,  352,  353. 
bankruptcy,  in,  for  purposes  of  dividend,  1343. 
bill  of  exchange  carries,  1343. 
breach  of  trust,  in  cases  of,  [1074, 1116—1119]. 
calls,  on,  payable  in  winding-up,  1344. 
certificate  not  order  for  payment  of  money,  321. 

of  computation  of,  when  to  be  signed,  1902. 
compound,  when  given,  [1074,  1118],  1122,  1124,  1871,  1872,  [1885],  1885, 

2182. 
computation  of,  in  charity  oases,  1269. 

costs,  on,  when  payable,  253,  279,  299,  300,  1055,  1134,  1269,  1449. 
County  Court,  on  sum  recovered  in,  1870. 
covenant  for  payment  of,  merger  of,  in  judgment,  1870. 
death  of  testator,  arising  since,  distinguished,  [1497]. 
"  debt  or  sum  certain  payable  at  a  time  certain  or  otherwise,''  on,  1343 — 

1345. 
debts,  on,  in  administration  action,  1342,  1369,  1370,  [1389],  1402,  1403. 
delay,  mere,  not  payable  for,  1345. 
demand  for,  what  sufficient,  1344. 
deposit  of  deeds,  in  case  of,  1869. 
deposit-money  in  Court,  on,  233. 

on  return  of,  348. 
equitable  mortgage,  under,  when  payable,  and  at  what  rate,  1869,  1870. 
executors  charged  with,  [1116],  1122. 
foreclosure  actions,  in,  1869 — 1872.     See  Fobeclosure. 

allowed  on  amounts  expended,  1905,  1906. 
fraud  or  misfeasance,  in  cases  of,  1342,  2270. 
further  consideration,  given  on,  352,  353. 
income  tax,  deduction  of,  1369,  2182,  [2216]. 
incumbrances,  on,  receiver  to  keep  down,  [765]. 
indemnity,  under  contract  for,  1345. 
inquiries  with  a  view  to  charging,  [1117],  1118. 
interest  on,  provision  for  payment  of,  [1437}. 
judgment,  on,  where  writ  specially  indorsed,  172. 

debt,  on,  1870,  1874,  1876. 
keeping  down,  by  receiver,  [765]. 

by  tenant  for  life,  1573,  1697,  1870,  1871,  [2006]. 
legacy,  on,  computed,  [1435],  1445,  [1577]. 

contingent,  1445. 

when  given  from  death,  1445,  1446. 
liberty  to  apply  at  Chambers  for  account  of,  [2116]. 
Limitations,  Statutes  of,  1873,  1874,  2182.     And  see  Limitations, 
Statutes  or. 

payment  of  interest  by  tenant  for  life,  1870,  1871. 
lodgment  in  Court  with,  [196,  201]. 
lost  poUcy,  where  indemnity  directed  in  respect  of,  2231. 

Vol.  I.  ends  with  p.  846 ;  Vol.  II.  with  p.  1824. 
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mercantile  rate  of,  1345. 

usage  for  payment  of,  1343,  1345. 
money  recovered,  on,  183. 

wrongfully  withheld,  on,  1345. 
mortgage  debt,  on,  1372,  1407,  1408,  1869—1874,  1982. 
notice,  in  lieu  of,  1872. 

partnership,  on  capital  of,  when  payable,  2106,  2112,  2113,  2118. 
payment  of,  on  funds  in  Court,  [213,  214].     See  Dividends  ;  Payment  of 
Dividends. 
into  Court  with,  [196,  201]. 
pohoy  of  insurance,  under,  1345,  1935. 
portion,  on,  1665. 

principal,  right  to  turn  interest  into,  1871,  1872. 
profits  or,  by  trustees  and  executors,  [1119],  1124,  1125. 

of  partnership,  charging  interest  instead  of,  [2132],  2133. 
promissory  note  carries,  1343. 

purchase-money,  on,  computation  of,  in  specific  performance  action,  [2137 
2170,  2172,  2175,  2176,  2177],  2180—2182. 
on  sale  by  Court,  [335],  341. 
rate  of,  on  debts  generally,  1344,  1345,  1369,  1869. 

equitable  mortgage,  on  debt  secured  by,  1869,  1870. 
fraud  or  misfeasance  by  directors,  in  case  of,  2270. 
judgment  debt,  on,  1870. 
minerals,  on  expenses  of  working,  573. 
mortgage  debt,  on,  1869. 
purchase-money,  on,  340,  341. 
reduction  of,  on  punctual  payment,  1870. 
what,  charged  against  trustees,  1122 — 1124. 
receiver,  to  keep  down,  [757,  765]. 
charged  with,  773,  774. 
not  permitted  to  make,  773. 
renewal  of  leases,  on  expenses  of,  [1705]. 
rents,  on,  when  charged  in  specific  performance  action,  2182. 
repayment  of,  where  order  reversed,  183. 
rescission  of  contract,  in  cases  of,  2250. 
reversal  of  judgment,  money  repaid  without  interest,  183. 
reversionary  interest,  on  fund  in  Court,  on  mortgage  of,  1872. 
solicitor's  balances  and  disbursements,  on,  299. 
stakeholder,  against,  1344. 
stated  account,  on,  1342. 
subsequent,  agreement  to  pay,  1343. 

computing,  on  further  consideration,  [1389,  1397],  1398,  1402,  1403. 
in  foreclosure  action,  [1908,  1911,  1912],  1914. 
verification  of,  by  affidavit,  1402. 
sum  certified  to  be  due  does  not  carry,  321. 

but  interest  may  be  given  on  further  consideration,  352,  353. 
surety,  right  of,  to  interest  on  sums  paid,  [2067],  2077,  2080. 
tenant  for  life,  to  be  kept  down  by,  1572,  [1598],  1697,  1870,  1871,  [2006]. 

in  tail  not  bound  to  keep  down,  1871. 
tender,  effect  of,  as  to,  1872,  1873. 

time,  certain,  what  is,  within  3  &  4  W.  4,  c.  42,  o.  28.  .1343,  1344. 
trover  or  trespass,  in  action  of,  1344. 
trustees  and  executors,  when  charged  with,  [1074,  1116 — 1118],   1118, 

[1119],  1122—1125,  2254. 
turning,  into  principal,  1871,  1872. 
usury  laws,  repeal  of,  1869,  1871. 

vendor  and  purchaser,  payment  of,  as  between,  [2170 — 2180],  2180 — 2182. 
verification  of  amount  of,  by  affidavit,  1391,  1392,  1402. 
wilful  default,  compound  interest,  [1115—1119],  1120—1125. 
winding  up  of  companies,  allowed  in,  1344. 

INTERIM  INJUNCTIONS,  [507],  508—521.    See  Injunction. 

INTERIM  INVESTMENT.    ,Scc  Investment  ;  Lands  Clauses  Act  ;  Settled 
Estates  Act. 
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INTERIM  RECEIVER,  [727,  728],  747,  748,  752.    See  Bboeiveb. 

INTERLOCUTORY  INJUNCTIONS,  [507],  508—521.    See  Injunction. 
joinder  of  claim  for,  3. 

INTERLOCUTORY    OR    FINAL    ORDER.      See    Judgment  ;    Motion  ; 
Petition. 
appeal  from,  822,  823,  827—830.     See  Appeal. 
receiver,  for,  737.    See  Injunction. 

INTERMENT, 

unauthorized,  injunction  against,  [550]. 

INTERNATIONAL  COPYRIGHT,  665,  666. 

INTERNATIONAL  RIGHTS  AND  ARRANGEMENTS, 
copyright,  as  to,  665 — 667. 
patents  and  trade-marks,  as  to,  2344. 

INTERPLEADER,  Chap.  XXIX.,  490—503. 
at  instance  of  private  person,  490 — 498. 

absolute  assignment  within  Jud.  Act,  1873,  b.  25  (6).  .491. 
affidavit  of  no  ooUusion,  491,  494,'495. 

meaning  of  word  collusion,  495. 
appeals  from  orders  in,  497,  819,  829. 
auctioneer,  by,  493,  495. 
bailment,  efiect  of  contract  of,  494. 
barring  claim  against  claimant  not  appearing,  [491],  496. 
biU  of,  under  former  practice,  491. 
chose  in  action,  assignment  of,  491. 

costs  of,  498. 
collusion,  495. 

courses  which  Court  may  adopt  when  making  order  for,  496,  497. 
Crown  by,  as  to,  494. 

District  Registry,  proceedings  taken  in,  175. 
estoppel,  effect  of,  495. 
injunction  in,  491. 
issue  directed,  [490],  496. 

motion  for  new  trial  to  be  determined  by  Court  of  Appeal,  497. 
order  in  Chambers  in  first  instance,  [490]. 
part,  as  to,  with  dispute  as  to  residue,  494. 
policy  moneys,  in  respect  of,  492,  493. 
priorities,  494. 
procedure  in,  496,  497. 
question  of  law,  decision  of,  496. 
receiver,  by,  496. 
relief  by,  when  granted,  493. 

under  former  practice,  493,  495. 
security  for  costs  in,  29. 
special  case,  statement  of,  496. 

stakeholder  identifying  himself  in  interest  with  one  of  the  parties,  495. 
staying  proceedings  against  defendant,  and  substituting  claimant, 

[490]. 
summary  judgment,  496. 
summons  for,  495,  496. 

suspends  effect  of  execution  as  act  of  bankruptcy,  422. 
Trustee  Relief  Act,  payment  into  Court  under,  in  lieu  of,  491. 
undertaking  as  to  damages,  when  required,  495. 
warehouse  keepers,  by,  494. 
at  instance  of  sheriff,  498 — 503. 

bankruptcy  proceedings,  effect  of,  501,  502. 
barring  claim  in  favour  of  execution  creditor,  [500]. 
costs  of,  not  costs  of  execution,  419,  503. 

and  charges,  liability  of  execution  creditor  for,  501,  502,  503. 
County  Court,  claims  to  goods  taken  in  execution  under  process  of, 
503. 
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at  instance  of  sheriff — continued. 

execution,  effect  of,  as  act  of  bankruptcy,  suspended  by  taking  out 

summons,  502. 
issue  as  to  claims,  [498]. 

with  costs  reserved,  [499]. 
possession,  sheriff  to  remain  in,  on  default  of  payment  or  security, 
[499].  ^  ■^  ^ 

receiver,  appointment  of,  where  issue  directed,  501. 
sell,  sheriff  ordered  to,  and  pay  proceeds  into  Court,  [498],  500. 

and  raise  and  pay  claim  and  expenses,  [500]. 
withdraw,  sheriff  ordered  to,  on  claimant  paying  money  into  Court  on 
giving  security,  [499]. 
summary  order  by  consent  for  sheriff  to  withdraw,  [499]. 
where  doubtful  whether  sale  of  goods  would  reahze  suflScient  sum. 
501. 

INTERPRETER'S  CHARGES,  293. 

INTERROGATORIES  AND  AFFIDAVIT  IN  ANSWER, 
(1.)  Interrogatories,  65 — 68. 

accounting  party,  administered  to,  1317. 

admissions  may  be  obtained  by  means  of,  67. 

answer  to,  compelling,  [54]. 

appeal  from  order  as  to,  discouraged,  64. 

copyright  action,  in,  662. 

corporation  or  company,  to,  65,  66. 

costs  of,  improperly  administered,  68. 

criminating  questions  in,  96 — 97. 

default  in  answering,  dismissal  of  action  for,  [133],  135. 

defence,  not  in  general  allowed  until  after,  64. 

defendant,  by,  65. 

in  action  of  breach  of  contract,  67. 
defendant's  case,  facts  supporting,  84. 
delivery  of,  [54]. 

to  company,  65,  66. 
demurrer  to,  under  former  practice,  88. 
deposit  before  deUvery  of,  63,  64. 
documents,  as  to,  discouraged,  67,  68. 
ejectment  action,  by  plaintiff  in,  67. 
enforcement  of  order  to  answer,  410. 
executors,  by,  as  to  payments  to  their  testator,  67. 
fishing,  68. 
leave  to  deliver,  [54],  63,  64. 

notice  of  application  for,  66. 
libel  action,  in,  68. 
object  of,  67. 

objections  to  answering,  69.     See  Disooveky. 
cases  and  opinions  of  counsel,  93 — 94. 
communications  with  solicitor  or  counsel,  &c.,  89 — 93.. 

agent,  &c.,  94,  95. 
criminating  or  inquisitorial  questions,  84,  96. 
irrelevancy,  on  ground  of,  83—85. 
matters  relating  to  defendant's  own  case  alone,  85 — 87. 
what  objections  to  be  taken  in  the  affidavit,  69,  97. 
"  opposite  party,"  who  is,  65. 
"  oppressive,"  what  are,  84. 
penalty,  in  action  for,  67. 
public  policy,  95. 

slander  and  libel,  in  actions  for,  86. 
stage  of  action  at  which  allowed,  88  et  seq. 
striking  out,  or  setting  aside,  for  scandal,  &c.,  68. 
tenancies,  as  to,  alleged  by  defendant  in  ejectment,  67. 
third  parties,  by  and  to,  65. 
vexatious,  68. 
witness  may  be  ordered  to  be  examined  by,  104. 
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INTERROGATORIES  AND  AFFIDAVIT  IN  ANSWEB,— continued. 
(2.)  Affidavit  in  answer,  68— 70. 

attachment  and  dismissal  of  action  for  default  of,  97,  9s. 
default  of,  dismissal  of  action  for,  [133]. 

motion  for  judgment  on,  178. 
entered  as  read,  [142]. 
evasive  answer  taken  off  file,  70. 
evidence,  putting  in,  99. 
exceptions  to,  not  to  be  taken,  69. 
foreigner,  by,  69. 
form  of  entering,  in  orders,  [142]. 
full  answer,  duty  to  give,  69. 
further  answer,  order  for,  [54],  69,  70. 
summons  for,  form  of,  69. 
viva  voce,  70. 
general  denial,  insufficient,  69,  70. 
information  and  belief,  answer  as  to,  70. 
insufficient,  order  where  affidavit  is,  69. 
Judicature  Rules  as  to,  68,  69. 
law,  as  to  conclusions  of,  69. 
objections  to  answering  to  be  stated  in,  69. 
order  to  file  answer,  [54]. 

for  further  answer,  [54]. 
referring  to  books  only,  69. 
sufficiency  of,  69. 

to  be  determined  on  motion  or  summons,  69. 
order  objecting  to,  [54]. 
time  for,  within  ten  days,  68. 
trial,  reading  affidavit  at,  99. 

INTESTATE, 

administration  of  estate  of,  [1410, 1415].    See  Administkation. 
illegitimate,  not  represented  by  Attorney-General,  1358,  1514. 
widow  of,  dower  of,  1514. 
value  of  estate  of,  how  calculated,  1514. 

INTESTATES'  ESTATE  ACT,  1884..  1231,  1585. 
vesting  order  under,  [1230],  1231. 

INTESTATES'  ESTATE  ACT,  1890..  1514,  1586. 
reversionary  interests,  applies  to,  1586. 

INTOXICATION, 

custody  of  children  taken  from  parent  on  ground  of,  996. 
of  party  to  contract,  effect  of,  2152. 

INVENTION.    See  Pateht. 

INVENTORY, 

bill  of  sale,  is  not,  1938. 

to  be  annexed  to,  1944. 
of  heirlooms,  directed,  [1550],  1559,  1560. 
receiver  appointed  by  reference  to,  [734]. 
Scotch,  1355. 
sequestrators,  to  be  taken  by,  [450]. 

INVESTMENT, 

accumulation,  and,  [220],  226. 

annuity,  of  cash  to  meet,  [1562]. 

authorized,  trustees  retaining,  not  liable  for  depreciation,  [1103],  1107. 

not  examining  condition  of,  before  loss,  1 106. 
brokerage  on,  under  Lands  Clauses  Act,  2355,  [2364,  2369,  2375]. 
carrying  over  to  separate  account,  and,  [220]. 
cash,  of,  in  Court,  226,  233. 

of,  under  control  of  Court,  226,  227. 
cesser  of,  on  solicitor's  request,  226. 
charity  money,  of,  1251,  1290,  1291. 
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Colonial  Stock  Act,  1900. .  1144. 

continuing  and  calling  in,  in  administration  action,  [1500,  1501]. 

conversion  of,  1501,  1620,  1621. 

inquiry  aa  to,  and  dividends  of,  in  Consols,  1614,  [1615]. 

when  directed  by  Court  in  general,  226 — ^227. 
Copyhold  Acts,  under,  of  enfranchisement  money,  [2449,  2450],  2452. 
Defence  Acts,  of  compensation  under,  [2454],  2458,  2459. 
deposit,  placing  money  on,  227,  228. 
different  stocks,  in,  [215]. 
dividends,  of,  225. 
duty,  subject  to,  224. 

Exchequer.Bills,  in,  when  ordered,  226,  227. 
foreign  securities,  in,  [1501]. 
funds  and  cash  in  Court,  of,  orders  as  to,  [219,  220]. 

not  made  through  private  brokers,  226. 

what  investments  adopted  and  allowed,  226,  227. 
ground  rents,  in,  1657. 

improper,  declaration  and  inquiries  as  to,  [1076,  1096 — 1101,  1103],  1104— 
1107. 

trustees,  by,  declared  good  for  less  sum,  [1101]. 
inquiries  as  to — 

outstanding  estate,  of,  [1500,  1501]. 

residue,  of,  1614. 

trust  funds,  of,  in  land,  [1073,  1138]. 
interim,  of  money  to  be  laid  out  in  lands,  [1648]. 

under  Lands  Clauses  Act,  [220],  227,  [2355—2358],  2360,  2361.     See 
Lands  Clauses  Consolidation  Act. 
land,  in,  application  for,  how  to  be  made,  1656,  1657. 

in,  of  funds  in  Court,  [219]. 

registered,  of  settlement  money  in,  [218]. 
leasehold  ground  rents,  in,  power  of,  authorizes  purchase,  1657. 
legacies  and  annuities,  to  meet,  [1561 — 1566]. 
married  woman,  by,  of  husband's  money  without  his  consent,  877. 
money  lodged  in  Court,  of,  direction  for,  [196,  197]. 
mortgage  of  lands,  on,  1104,  1105,  [1138],  1143,  1930. 
notwithstanding  previous  order,  [220]. 

smallness  of  amount,  226. 
opinion  of  Court  as  to  authority  to  retain,  [1150]. 
order  for,  [196],  202. 
parliamentary  deposit,  of,  2419,  2420. 
portions,  of,  directed,  [1660]. 
private  brokers,  cannot  be  made  through,  226. 
purchase-money,  of,  on  sale  by  Court,  342. 
purchase  of  equity  of  redemption  not  sanctioned  by  Court,  2377. 

of  land,  in,  [1074]. 
reconstructed  company,  in,  1620. 

reversion  of  leaseholds,  in,  with  compensation  to  tenants  for  life,  [1659]. 
Settled  Estates  Act,  of  money  under,  227. 
Settled  Land  Acts,  under,  1141,  1142,  [1770],  1771—1774. 
solicitor  receiving  money  for,  liability  of,  1064,  1066. 
sums  less  than  201.,  investment  of,  226. 
Trustee  Act,  of  sums  lodged  under,  227. 
trustees,  by,  under  powers,  1141 — 1144.     And  see  Tkxjstbe. 

Colonial  Stock  Act,  1900.  .1144. 

"foreign  securities,"  in,  1147,  [1500,  1501]. 

funds,  in,  power  to  invest,  1 142. 

improperly  made,  [1076,  1096—1101,  1103],   1104—1107.     And  see 
Breach  of  Tbust. 
acquiescence,  &e.  in,  by  c.  q.  tr.,  effect  of,  [1097,  1098],  1108 — 

1110. 
payment  into  Court  ordered  on  admission  by  trustee,  1083,  1107. 

mortgage,  on,  1104,  1141  et  seq.,  1146. 

of  land  or  houses,  what  security  sufficient,  1104,  1105. 
special  powers,  under,  1145. 
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trustees,  by,  under  powers — continued. 

statutory  powers,  under,  1141 — 1144. 

"  stocks,"  "  shares,"  "  securities,"  in,  1146,  1147. 

unlimited  shares,  in,  [1098]. 
waste,  investment  of  proceeds  of,  545. 
wasting  securities,  on,  conversion  of,  1108. 

IRELAND, 

affidavit  sworn  in,  228. 

appointment  of  receiver  in,  739. 

Bankers'  Books  Evidence  Act  applicable  to  bankers  in,  82. 

charities  in,  1256,  1283. 

evidence  taken  in,  110. 

guardian  appointed  in,  appointed  here,  953. 

judgment  of  Irish  Court,  evidence  of,  152. 

land  in,  not  within  Mortmain  Acts,  1306. 

order  of  High  Court  of  Justice  of,  inrolment  of,  [190]. 

enforcement  of,  in  England,  190,  191. 
portion  out  of  property  in,  1666. 
receiver  of  estates  in,  738,  739. 
service  of  process  in,  17,  18. 

leave  to  serve  writ,  [7]. 
staying  proceedings  in,  721. 

transfer  from  Court  here  to  Court  of  Chancery  in,  [217]. 
Trustee  Acts,  applicable  to,  1 183. 
winding-up  order  made  in,  made  order  of  Court,  [194],  194,  195. 

IRREGULARITY, 
affidavits,  in,  161. 

amendment  of  judgment  or  order,  187 — 189. 
conduct  of  action  not  taken  from  plaintiff  for,  1461. 
costs,  irregular  orders  as  to,  appeal,  820. 
discharge  of  attachment  on  ground  of,  430,  [464],  466,  407. 

of  sequestration  on  ground  of,  453. 
disregarded,  when,  376,  377. 
Master's  certificate,  in,  323. 
motion,  notice  of,  in,  376. 
objections  for,  109. 
order  to  tax  discharged  for,  260. 
proceedings  under  judgment  befoue  entered,  187. 
sale  by  Court,  in,  348. 
Settled  Estates  Act,  in  order  under,'  1741. 
waiver  of,  3,  23,  323,  396. 

IRRELEVANCY, 

affidavits,  taking,  off  file,  on  ground  of,  161. 
costs  of  irrelevancy  and  proUxity,  [236],  248,  249,  293. 
resisting  discovery  on  ground  of,  82,  83  et  seq. 
striking  out  pleadings  for,  [34],  36,  37. 

ISSUE,  Chap.  XXII.,  359—370. 
abortive  trials,  order  after,  362. 
affidavit,  evidence  by,  agreement  to  take,  361. 
appeal  against  order  directing,  370. 
arbitration,  reference  to,  360.     See  Abbitkation. 
assessors,  trial  with  or  without,  [359]. 
assizes,  trial  at,  [359],  360,  363. 
certificate  of  officer  after  trial  by  jury,  363,  364. 
change  of  venue,  367. 
costs  of,  364,  365,  1448. 

of  distinct  issues,  241,  242. 
of  particular  issues,  251. 
death  without,  no  presumption  of,  1590. 
default  at  trial  of,  364. 
dower,  as  to  right  to,  913. 
during  trial,  referring  matters  to  expert,  [365]. 
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expert,  referring  matters  to,  during  trial,  [365]. 
further,  added  by  consent,  [359]. 
interlocutory  orders,  362. 
interpleader,  in,  directed,  [490],  496,  [498]. 

with  costs  reserved,  [499]. 
judgment  after  trial  of,  [368]. 

entry  of,  363,  364. 
jury,  trial  by,  order  for,  [359],  361. 

discretion  of  Court  to  order,  how  exercised,  360,  361,  362. 
place  and  mode  of,  363,  364. 
right  to,  360—362. 

sittings  for,  in  London  and  Middlesex,  363. 
special  jury,  360. 
without,  direction  for,  [359],  360. 
light,  as  to  obstruction  of,  reference 'to  expert,  [365]. 
local  investigation,  case  requiring,  361,  [865]. 
motion  for  judgment  after  trial  of,  177,  363. 
new  trial,  application  for,  to  be  to  Court  of  Appeal,  497. 
notice  of  trial  of,  263. 
partnership,  362. 
postponing  trial  of,  364,  369. 

order  for,  [359]. 
referee,  official  or  special,  trial  before,  [386]. 
sequestered  land,  as  to  claimant's  interest  in,  452. 
settlement  of,  362. 

transfer  to  King's  Bench  Division  for  trial  of,  362. 
trial  of,  place  and  mode  of,  360,  363,  364. 
proceedings  after,  369. 
some  issues  before  others,  of,  360,  362. 
venue,  367. 

verdict  on,  setting  aside,  369,  370. 
view,  direction  for,  by  special  jury,  [365]. 

where  requisite,  trial  by  jury  ordered,  361. 

JEWELS, 

deposit  of,  in  Court,  [197—200]. 

executory  trust  of,  carried  out,  [1550],  1650. 

JOINDER, 

alternative  claims,  of,  3. 

causes  of  action,  of,  2,  3,  1422,  1802,  1835. 

executor  or  administrator,  of  claims  by,  with  other  claims,  40. 

issue,  of,  40. 

land,  of  claim  for  recovery  of,  with  other  claims,  [2],  2,  3. 

parties,  of,  49 — 52. 

of,  as  plaintiffs,  49. 

JOINT  DEBTORS, 

judgment  against,  51,  52. 

JOINT  TENANT, 

declaration  that  parties  entitled  as,  [1671]. 

foreclosure  action,  when  necessary  party  to,  1862. 

husband  and  wife,  874,  875. 

infant,  lease  of  mines  of,  [987]. 

investment  in  purchase  of  land,  joint  tenancy  created  by,  1476. 

redemption  by,  1862. 

vesting  order,  joint  tenancy  created  by,  1206,  1207. 

JOINTRESS, 

foreclosure,  where  necessary  party,  1862. 

interest  of,  not  concurrent,  under  Settled  Land  Acts,  1749. 

redemption  action  by,  1862. 
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adultery,  not  forfeited  by,  918. 

agreement  for,  enforcement  of,  1228. 

bar  of  dower  by,  916. 

confirmed  and  made  good,  [917]. 

delivery  of  deeds,  ordered,  on  confirmation  of,  918. 

dower,  barred  by,  916. 

fraudulent  appointment  of,  1674. 

jointress,  equity  of,  to  compel  investment  in  land,  1491. 

power  to,  inserted  in  executory  settlement,  [1650],  1653. 

created,  when  will  would  have  no  operation  as  to  land,  918. 
succession  duty  on  lands  charged  with,  343. 

JOURNEYS, 

costs  of,  293,  294. 

expenses  of,  when  allowed  to  receivers,  740. 

JUBGE, 

copies  of  documents  for  use  of,  148,  380. 

in  Chambers,  309  et  seq.    See  Chameees. 

in  person,  orders  to  be  made  by,  314,  315. 

marking  petition  with  name  of,  371. 

notes  of,  to  be  produced  on  appeal,  834,  835. 

right  of  party  in  Chambers  to  be  heard  by,  315. 

JUDGMENT, 

action,  enforceable  by,  2001. 

standing  for  [140]. 
adding  to,  [189],  189. 

administration,  JEor,  not  to  be  made  by  master,  1360. 
after  trial  on  circuit,  upon  associate's  certificate,  [165]. 

by  jury,  [165]. 
appearance  after,  24. 

attachment,  enforceable  by,  409,  410,  430. 
attend  proceedings  under,  liberty  to,  [317],  318. 
carriage  of,  given  to  plaintiff  in  first  action,  [795].     And  see  Carriage  op 

Judgment. 
Chambers,  orders  on  summons  in,  [308]. 
charge,  constitutes,  within  Real  Estates  Charges  Acts,  1478,  1479. 

upon  land,  when  operating  as,  183,  1999 — 2003. 
charging  order,  giving  right  to,  472,  473. 
classification  order,  [120],  120,  121,  122,  [317]. 
clauses  in,  numbered,  1350. 
conversion  when  effected  by,  980,  981. 
costs,  for,  under  0.  xxiv,  3,  [167]. 
of  working  out,  321. 
order  for,  when  operating  as,  306. 
County  Court,  of,  not  enforceable  by  action  in  High  Court,  2001. 
creditor's  action,  in,  [1347 — 1349],  1349  et  seq.    See  Creditor's  Aotion. 
damages,  on  inquiry  as  to,  leave  to  enter,  for  amount  to  be  certified,  [166]. 
debenture-holder's  action,  in  default  of  defence,  minutes  of,  1971. 
declaration  of  right  or  fact  in,  163,  164.    See  Declaration. 
decree,  included  in  term,  408,  472,  473. 

default  of  appearance,  on,  [168],  169 — 173.    See  Deeaiilt  of  Appearance. 
of  payment  of  money  into  Court,  [169]. 
of  pleading,  on,  [168],  171 — 173.    See  Defatot  of  Pleading. 
defendant,  when  to  be  entered  for,  1312. 
district  registry,  in,  173. 
drawing  up  of,  1,  184,  185. 
enforcing,  408 — 467.     See  Execution. 
entry  of,  by  registrars,  186. 
date  of,  186. 
effect  of,  187. 
nunc  pro  tunc,  186. 
time  of,  187. 
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errors  in,  correction  of,  187,  188 

apparent  on  face  of  order.  Court,  no  jurisdiction  to  discharge  on 
ground  of,  816. 
evidence,  forms  of  entering  in,  [141,  142]. 

mode  of  reading  in,  where  specially  ordered,  141. 
executor,  against,  priority  of  creditor  obtaining,  1363,  1364.      See  Judo- 

MBNT  CbEDITOE. 

filing  of,  on  entry,  Introd. 
final,  313. 

under  0.  xiv,  1,  [167]. 
firm,  against,  173. 
forms  of,  importance  of  consulting,  Introd. 

general  form  and  arrangement  of,  Introd. 
frame  of,  generally,  Introd. 

fraud,  obtained  by,  how  set  aside,  124,  125,  126,  895,  896. 
further  consideration,  orders  on,  1350].    See  Further  Consideeation. 
garnishee  order,  whether  operating  as,  481. 
grounds  of,  sometimes  stated  therein,  163. 
husband  and  wife,  against  one  of  spouses,  effect  of,  884. 
infant,  against,  [936,  937],  939,  [941].    See  Initant. 
interlocutory,  for  detention  of  goods  and  damages,  170,  171. 
issues,  after  trial  of,  363,  [368],  369. 
joint  contractor,  against  one,  51. 
land  when  affected  by,  183,  759,  1999  et  seq.  ■ 
leave  to  attend  proceedings  under,  [317],  318. 
liberty  to  apply,  [181],  182.     And  see  Liberty  to  Apply. 

to  enforce,  in  another's  name,  on  giving  indemnity,  [1978]. 
to  solicitor  to  enter  up,  for  costs,  [275]. 
married  woman,  against,  [847--849],  855.     <See  Married  Woman. 
minutes  of,  costs  of  settling,  allowance  of,  297. 

varying,  motion  for,  refused,  [184]. 
evidence  on,  148. 
practice  as  to,  185. 
mistakes  in,  correction  of,  187,  188. 
mortgagor,  against,  for  amount  due,  [1828]. 
nisi,  against  infant,  [836]. 

order  or  rule,  not  to  be  granted  in  certain  oases,  377. 
notice  of,  service  of,  189,  318,  319.     And  see  Service. 

appeal  by  parties  served  with,  824. 

in  administration  action,  effect  of,  1423,  1424. 

substituted,  may  be  directed,  319. 
numbering  accounts  and  inquiries  in,  1350. 
official  referee,  on  report  of,  [167]. 
orders  for  payment  of  money  having  effect  of,  183,  1921,  2000 — 2001. 

having  effect  of,  183,  408,  472,  473,  1364,  1921,  2000,  2001. 
passing  and  entering,  184 — 187. 
petition,  on,  371,  374. 
post-dating,  148,  186. 

principal,  against,  not  evidence  against  surety,  2081. 
principle  of,  not  to  be  varied  on  further  consideration,  352,  353. 
printed,  when  to  be  acted  upon  by  paymaster,  186,  202. 
proceedings  under,  [317,  318],  318—321,  [1413],  1418. 
punctuation,  drawn  up  without  regard  to,  Introd. 
recitals  in,  Introd. 
referee,  on  report  of,  [167],  386,  405. 
registration  of,  183,  759,  2001—2003. 
report  of  referee,  after,  [167,  385,  387]. 
review,  no  jurisdiction  to,  188. 
satisfaction  of,  to  be  entered  up,  [1997]. 

satisfied,  right  of  surety  to  assignment  of  benefit  of,  2076,  2089. 
service  of,  189,  318,  319. 

substituted,  319. 
setting  aside,  [169].    See  Setting  Aside. 
slips  or  omissions,  correction  of,  187,  188. 
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solicitor,  continuance  of  authority  of,  after,  1032. 
trial,  at,  without  jury,  [140],  351. 
at,  and  on  motion,  [176]. 
before  referee,  order  for,  [386]. 
trustees,  order  against,  registered  as  judgment,  [1078]. 

powers  of,  how  affected  by,  1 148. 
undertaking  in,  insertion  of,  162.     See  Undebtakinq. 
venue  transferred,  where,  [166]. 

JUDGMENT  CREDITOR, 

account  against,  in  possession,  1899,  [1995],  2005. 

of  money  due  to,  [1995,  1996]. 
arrears  of  interest,  right  to,  1874. 
bill  of  sale  affecting,  1944. 

charge  on  equitable  interest  declared  after  return  to  writ,  [1995]. 
charging  order,  right  of  creditor  to,  471 — i73. 

has  effect  of  judgment,  474. 
copyholds,  entitled  to  charge  on,  [1995],  1999,  2000. 
declared  entitled  to  a  charge,  [1995]. 

discovery,  right  to,  from  judgment  debtor,  414,  477,   478. 
equitable  interests,  enforcement  of,  against,  [1993 — 1997],  2004. 
execution  by,  408  et  seq.    See  Attachment  ;  Debtoes  Act  ;  ExECtTTioif. 
executor,  of,  priority  of,  1363,  1364. 
foreclosure,  right  of  creditor  to,  1838,  2005. 

form  of  judgment  for,  against,  1910. 

not  necessary  party  to  action  for,  if  execution  not  issued,  1858. 
garnishee  order,  right  of  creditor  to,  478.     And  see  Garnishee. 
incumbrances,  inquiry  as  to,  affecting  land  of  debtor,  [1993 — 1995],  2003 

2004. 
interest  on  debt  of,  1870,  1874. 

lands  extended  under  elegit,  inquiry  as  to,  [1993 — 1995, 1998]. 
Limitations,  Statute  of,  application  of,  as  against,  1874. 
marshalling  securities,  by  or  against,  2021,  2022. 
orders  having  effect  of  judgments,  183,  408,  472,  473,  1364,  1921,  2000, 

2001. 
priority  of,  1362—1364,  2004. 

in  administration  action,  1362 — 1364. 
railway  company,  judgment  against,  inquiry  as  to  surplus  lands,  [1998], 
2003,  2004. 

where  land  owner  claims  pre-emption,  [1998],  2003,  2004. 
receiver,  right  of  judgment  creditor  to,  759 — 762,  2004,  2005. 

appointed  without  prejudice  to  prior  rights,  750,  [757,  1997]. 

attachment  of  moneys  in  hands  of,  [477],  480. 

continued  until  sale,  [1996]. 

right  of  creditor  against  receiver  and  owner,  744. 

when  receiver  wrongly  appointed,  course  to  be  adopted,  744. 
redemption  by,  1858,  1859,  1862,  1922,  2005. 

time  for,  not  extended  at  instance  of,  1922. 
registration  of  judgment,  2001. 

priority  by  reason  of,  1363—1365,  2001. 
remedies  of,  in  general,  under  Judgment  Law  Amendment  Acts,  1838 

1999—2005. 
sale  of  lands  on  application  by,  under  27  &  28  V.  c.  112,  s.  4. .  1838,  [1993— 
1997, 1998],  2003. 

in  action  by,  [1995—1997]. 

where  actual  delivery  not  obtainable,  [1995, 1997],  2004. 
solicitor's  lien,  priority  of,  over,  1049. 
tacking  judgment  and  mortgage  debts,  1856,  2046,  2047. 

JUDICIAL  OPINION, 
no  appeal  from,  824. 
trustee  acting  under,  [1150,  1151],  1151. 

JUDICIAL  SEPARATION, 

dealing  with  wife's  reversionary  interest  after,  [922]. 

Vol  I.  ends  with  p.  846  ;  Vol.  II.  mth  p.  1824. 
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JUDICIAL  SEPARATION— comM»«ei. 

efieot  of,  on  authority  to  pledge  husband's  credit,  883. 
on  marriage  settlement,  923. 
separation  deed,  920. 
status  of  wife,  923. 
property  acquired  during,  not  bound  by  wife's  covenant  to  settle,  1630. 

JUDICIAL  TRUSTEE,  1234—1243. 
accounts  of,  1239,  1240,  1241. 
allowances  to,  1242. 
application  for  appointment  of,  mode  of,  1237,  1238. 

for  directions  by,  1242,  1243. 
appointment  of,  [1234--1237],  1237—1239. 

discretion  of  Court  as  to,  1237. 

executor,  in  place  of,  1238,  1240. 

in  substitution  for  existing  trustee,  [1237],  1237,  1238. 

official  of  Court  appointed,  [1235],  1238,  1241,  1242. 
solicitor  appointed,  1238. 

persons  to  be  appointed,  1240. 
association  of,  with  private  trustee  not  encouraged,  1238. 
audit  of  accounts  of,  1239. 
bank,  to  pay  money  into,  1241. 
beneficiary  or  relative,  appointment  of,  1240. 
club,  not  to  be  appointed  for,  1243. 
company,  not  to  be  appointed  for,  1243. 
County  Court,  jurisdiction  of,  under  Act,  1239,  1240. 
directions  to,  by  Court,  as  to  trust  or  administration  thereof,  1238,  1239, 

1242,  1243. 
duties  of,  1241. 

evidence  to  be  acted  on  by  Court  under  Act,  1239. 
executor  or  administrator  a  trustee  within  Act,  1238,  1240. 

and  removable  by  the  Court,  1238. 
information  to  be  given  by,  to  Court,  1241. 
jurisdiction  of  Court  under  Act,  1239. 
master,  jurisdiction  and  powers  of,  under  Act,  1239. 
public  trustee,  procedure  on  appointment  of,  in  place  of,  1243. 
procedure  by,  under  Act,  1242,  1243. 
removal  of,  1240. 

of  existing  trustee,  discretion  and  power  of  Court  as  to,  1237, 1238. 
remuneration  of,  1238,  1239,  1242. 
request  by,  for  directions  of  Court,  1238,  1242,  1243. 
resignation  of,  1240. 

rules  under  the  Act,  provision  for  making  of,  1239,  1240. 
security  to  be  given  by,  [1234],  1240. 
service  of  application  for  appointment  of,  1238. 
special  trusts,  not  to  be  appointed  for,  1243. 
summons,  application  by,  when  unnecessary,  1242. 
suspension  and  removal  of,  1240. 
title  deeds  delivered  to,  [1237],  1241. 
trade  or  business,  under  trust  involving  carrying  on,  1243. 
vesting  of  property  in,  [1235—1237],  1240. 

existing  trustee  ordered  to  convey  and  transfer,  [1237]. 
schedule,  by  reference  to,  [1236]. 

JURISDICTION, 

Chambers,  of  Judge  in,  309  et  seq.     See  Chambers. 

charity  cases,  in,  1250 — 1255.     See  Chakity. 

costs,  to  award,  240 — 243. 

Court  of  Appeal,  of,  814—824. 

executor  resident  out  of,  1354. 

habeas  corpus,  writ  of,  cannot  be  issued  against  person  out  of,  at  date  of 

order  999. 
infants.'over,  950,  952,  953,  954,  996. 
injunction,  to  grant,  512. 
in  personam,  721. 

Beferencea  to  the  Forms  are  'printed  thus  [795]. 
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JUEISDICTION— conWftMed. 

new  trustees,  to  appoint,  where  no  existing  trustee,  1186. 

objection  to,  to  be  taken  in  Chambers,  312. 

partition,  to  order,  1801,  1803,  1804. 

partnership,  in  oases  of,  2103. 

plaintiff  out  of,  undertaking  by,  510. 

sale  of  real  estate,  to  order,  327. 

service  out  of,  14^19.     /See  Seevicb. 

solicitors,  over,  1060  et  seq. 

vesting  orders  where  trustee  out  of,  [1192,  1198—1201],  1205—1207,  1209 

—1212. 
want  of,  order  when  vaUd  notwithstanding,  under  s.  70  of  the  Conveyancing 

Act,  349. 

JURY, 

appeal  from  order  at  trial  with,  as  to  costs,  828. 
without,  834. 
on  motion,  for  trial  by,  828. 
arrest,  privilege  of  juryman  from,  460. 
associate's  certificate  of  verdict  of,  363,  364. 
costs  of  trial  with,  240,  241,  251,  364,  365. 
default  at  trial  with,  364. 

direction  for  trial  with,  when  given,  145,  146,  360 — 362. 
injunction  against  summoning,  to  assess  compensation  ultra  vires,  697. 
inspection  by,  572. 
issue  to  be  tried  with,  [359],  361. 

costs  of,  364,  365. 

right  to,  under  new  practice,  360 — 362. 
judgment  after  trial  with,  [165]. 
Lands  Clauses  Act,  under,  costs  of  summoning,  2404. 

direction  to,  when  claimant  accepts  promoter's  offer,  2351. 
mode  and  place  of  trial  under  Judicature  Acts,  363,  364. 
notice  of  trial,  361,  363. 
patent  action,  order  for  trial  of,  with,  [638,  639]. 

formerly  not  as  of  right,  640. 
postponing  trial  with,  364. 
proceedings  after  trial  with,  369,  370. 
right  to  trial  with,  145. 

discretion  of  Judge  in  Chancery  Division,  145. 
single  Judge,  trial  to  be  before,  except  by  order,  363. 
special,  direction  for  trial  of  issue  by,  [365]. 
transfer  of  action  iit  for,  to  Q.  B.  D.,  793. 
trial  with,  to  be  in  London  or  Middlesex  or  at  assizes,  360,  363. 

without.  Chap.  XII.,  140.     See  Trial. 
venue,  particular,  367. 
view  by,  direction  for,  [365]. 

JUST  ALLOWANCES.    >See  Allowances. 

JUSTICE  OF  THE  PEACE, 
prohibition  to,  733. 

KEEPING  DOWN  INTEREST, 
by  receiver,  [765],  767. 
by  tenant  for  life,  1572,  [1598],  1697,  1870,  1871,  [2006]. 

KEY, 

box,  of,  deposit  in  Court,  [199]. 

KING'S  BENCH  DIVISION, 

transfer  from,  to  Chancery  Division,  [791],  793. 

KING'S  COUNSEL, 

allowance  of  costs  of  retaining,  291. 
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LABELS.    See  Trade  Mark. 

counterfeit,  inspection  and  destruction  of,  [613]. 

duty  of  innocent  consignees  as  to,  625. 
imitation  of,  restrained,  [613,  616]. 

LACHES.    See  Delay  ;  Aoquibsoenoe.  : 

when  a  defence  to  action  for  specific  performance,  2155,  2156. 

LANCASTER  (PALATINE  COURT  OF), 
appeal  from,  [812],  816,  831. 
costs  of  application  to  enforce  order  of,  193. 
fees,  scale  of,  247. 

jurisdiction  of,  to  grant  damages  in  lieu  of  injunction,  652. 
order  of,  made  order  of  Court,  [192]. 

practice  as  to  enforcement  of,  193. 
orders  on  appeal  from,  193,  [812],  816,  831. 
practice  on  appeal,  how  regulated,  815,  816,  831. 
stay  of  proceedings  in,  in  case  of  concurrent  actions,  800. 
transfer  of  action  from,  by  order  of  Court  of  Appeal,  [791],  794. 
Trustee  Acts,  jurisdiction  under,  1183,  1184. 
writs  issued  in,  service  of,  out  of  jurisdiction,  [9,  10],  18. 

LAND  (ACTION  TO  RECOVER).    See  Recovery  of  Land. 

LAND  CHARGES  ACT,  1900, 

registration  of  judgments  under,  2002,  2003. 

LAND  CHARGES  REGISTRATION  AND  SEARCHES  ACT,  414,  453,  454. 
improvement  expenses,  charges  for,  not  registered  under,  1993. 
registration  under,  2002. 
vacation  of,  2029. 

LAND  COMMISSIONERS, 

powers  of,  transferred  to  Board  of  Agriculture,  1701,  1778. 

LAND  DRAINAGE, 

terminable  rent-charges,  payment  of,  under  Settled  Land  Acts,  1772. 

LAND  REGISTRY, 

foreclosure  nisi,  property  registered  in,  [1827]. 
form  of  entering  extract  from,  in  orders,  [143]. 
in  formd  'pauperis,  as  to  whether  procedure  for   suing,  is   available   in 

proceedings  in,  1022. 
office  of,  registration  at,  [2025—2028],  2029. 

judgments,  of,  2001—2003. 

land  charges,  of,  1778,  2039,  2040. 

Us  pendens,  of,  2042. 

Middlesex  Registry  Acts,  under,  2039. 

writs  and  orders  affecting  land,  of,  2039,  2040. 
vacation  of  registration  in,  [2028],  2029. 

LAND  TAX, 

account  of,  [1328]. 

inquiry  as  to  stock  transferred  in  redemption  of,  912. 

redeemed  by  mortgagee,  order  as  to,  in  foreclosure  action,  [1888],  1905. 

redemption  of,  transfer  of  securities  on  account  of,  [217]. 

under  Copyhold  Acts,  2452. 

under  L.  C.  C.  Act,  Act,  [2364],  2365,  2399. 
vacation  of  registration  of  land  charge  created  by  certificate  of  redemption 
of,  [2028]. 

LAND  TRANSFER  ACTS, 

ascertainment  for  purposes  of,  of  persons  interested  in  Chambers,  312, 

313,  1422. 
charge  of  annuity  on  land  under,  2120. 
Crown,  not  binding  on,  1353. 
devolution  of  real  estate,  1352,  1353,  1860. 
foreclosure  decree  made  in  presence  of  l.p.r.  only,  since  1861. 

Beferences  to  the  Forma  are  printed  thus  [795]. 
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LAND  TRANSFER  AC1S— continued. 

order  under,  to  alter  register  of  title,  [2025]. 
real  estate,  devolution  of,  1352,  1353. 
registration  under,  1837,  1846,  [2028],  2029. 
effect  of,  as  to  equitable  mortgagees,  1981. 
rectification  of,  [2025]. 
rules,  exclusive  jurisdiction  of,  to  what  refers,  1353. 

stamp  duty,  assent  in  writing  by  personal  reprives  of  deceased,  not  liable 
to,  1208. 

LANDLORD  AND  TENANT, 

immoral  purpose,  flat  let  for,  landlord  cannot  recover  rent,  2292. 
injunction  against  breach  of  farming  contract,  [525],  534 
receiver  appointed  in  action  between,  748. 
right  of  distress  after  receiver  appointed,  743. 

effect  of  Bankruptcy  Act,  743. 
user  of  adjoining  premises,  duty  of  landlord  covenanting  as  to,  535. 

LANDS  CLAUSES  CONSOLIDATION  ACT,  1845,  Chap.  LIV.,  2345—2407. 
affidavit  of  title  and  of  no  other  claim,  2363,  2364. 

in  case  of  lands  of  charity,  college,  or  corporation,  2364. 
appeal  from  order  under,  as  to  construction  of  wiU,  828. 
application  of  fund  in  Court  under,  2361- — 2385. 

procedure  for,  2361—2363. 
Arbitration  Act,  1889,  application  of,  2347. 
arbitration  under,  2347 — 2352. 

assessment  of  compensation  by,  2347. 

in  respect  of  lands  injuriously  affected,  2347. 

costs  of,  2350—2352. 

procedure,  appointment  and  jurisdiction  of  arbitrators,  &c.,  2349, 2350. 
Artizans  and  Labourers'  Dwellings  Act,  compensation  under,  2348. 
brokerage  on  dealing  with  funds  under,  how  provided  for,  2355  [2364,  2369, 

2375],  2400. 
buildings,  investment  in,  2377 — 2380. 

costs  of,  2400. 

glebe  land,  erection  of  building  on,  payment  to  Queen  Anne's  Bounty, 
[2378,  2379],  2380. 

rectory  house,  erection,  improvement  or  addition  to,  2379. 

removing,  replacing,  or  substituting,  inquiry  and  directions  as  to, 
[2377]. 
without  inquiry,  advances  during  progress  of  works,  [2367]. 

what  investments  sanctioned,  2379,  2380. 

investment  in  repairs,  or  recouping  outlay,  2379,  2380. 
Chambers,  proceedings  in,  310. 

Charity  Commissioners,  concurrence  of,  when  necessary,  1262,  2354,  2363. 
charity  property,  dealings  with  purchase-money  of,  1262,  1277. 
compensation,  application  that  question  arising  in  case  of,  be  tried  in  High 
Court,  821. 

arbitration  as  to,  2347—2352. 

assessment  of,  by  Court,  2352. 

claim  to,  is  chose  in  action,  1929. 

enforcement  of  right  to,  by  injunction,  686,  688,  [2346]. 

right  to,  2347—2349. 
copyholds,  assessment  of  compensation  for,  2348. 

costs  of  admission,  etc.,  to,  2406. 

inquiry  as  to  fines  payable  in  respect  of,  [2358]. 
costs  under, 

additional  fund  provided,  where,  [2396],  2400,  2404,  2405. 

administration,  of  obtaining,  2403. 

admission,  etc.  to  copyholds,  of,  2406. 

adverse  litigation,  of,  2395,  2403,  2404. 

exception  as  to,  not  inserted  as  of  course,  2395. 

affidavits,  of,  s.  80..  2399. 

apportionment  of  rent  of  houses  held  under  one  lease,  of,  2406. 

arbitration,  of,  2350—2352. 

Vol.  I.  ends  with  p.  846 ;  Vol.  II.  with  p.  1824. 
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LANDS  CLAUSES  CONSOLIDATION  ACT,  \U5—oonliniml. 
costs  under — continued. 

arbitration,  taxation  of,  2351. 

cannot  be  reviewed,  2351. 
chancery  master's  jurisdiction,  2351. 
review  of,  2351. 
Attorney-General,  of,  2402. 
brokerage,  of,   on  investments  in,  and  sales  of,  stock,  2355,  [2364, 

2369,  2375],  2400. 
buildings,  of  investment  in,  2400. 
completion,  vendor  dying  before,  of  probate,  2406 
conveyance,  of,  and  title,  ss.  82,  83 . .  [2405],  2406. 
copyholds,  of  admission,  etc.  to,  2406. 

deposit,  on  payment  out  of,  under  sect.  85.  .[2391],  2392,  2393. 
discretion  of  court  as  to,  s.  80.  .2398,  2399. 
disentaihng  deed,  of,  2400. 
Ecclesiastical  Commissioners,  of,  2402. 
exceptions  to  liability  of  company  for,  under  s.  80 . .  2398. 
fund  in  Court  standing  to  credit  of  cause,  in  case  of,  2402. 
incumbrance,  of  discharging,  not  payable  by  company,  2366,  2399. 
incumbrancers,  of,  on  inheritance,  2401,  2402. 

of  disputes  between  petitioner  and,  2403,  2404. 
on  life  estate,  2401. 
investment,  of,  compensation  for  enfranchisement  of  copyholds,  and 
railway  money,  of,  [2449]. 
government  or  real  securities,  in,  s.  80 . .  2399. 
money  paid  into  Court,  of,  [220],  1774. 

moneys  paid  in  by  different  companies,  of,  in  one  purchase,  [2396], 
2404,  2405. 
jury,  of  summoning,  to  assess  value,  2404 
land  tax,  of  redemption  or  purchase  of,  [2364],  2365. 
leaseholds,  of  successive  sales  of  fund  representing,  2403. 
orders  for  payment  of  dividends,  of ,  o.  80 . .  2399. 

where  orders  necessitated  by  transmission  of  interest,  2402,  2403. 
outstanding  legal  estate,  of  getting  in,  2406. 
payment  out,  of,  under  s.  80 . .  [2381]. 

after  abortive  petitions,  2403. 
probate  of,  vendor  dying  before  completion,  2406. 
purchase,  of,  under  s.  80,  what  included,  2399. 
Queen  Anne's  Bounty,  of  Governors  of,  2400. 
refusal  to  receive  money  or  to  convey,  in  cases  of,  2398. 

to  take  whole  of  property,  in  case  of,  2354. 
reinvestment,  of,  to  be  borne  rateably  by  several  companies,  [2396]. 
generally,  under  s.  80,  what  are,  2399,  2400. 

unsuccessful  attempts,  of,  2400. 
under  special  Acts,  2407. 

"  upon  approval  and  execution  of  conveyance,"  2395. 
where  contract  contains  provision  as  to  costs,  2397,  2398. 
remainderman,  of,  under  s.  74 . .  2388. 

under  s.  80..  240L 
repeated  applications  for  reinvestment,  of,  2402,  2403. 
resettlement  by  person  absolutely  entitled,  of,  2403. 
scale  not  applicable,  304,  305. 
several  funds  dealt  with  on  one  appUcation,  where,  [2381,  2382], 

petitions,  of,  where  land  taken  by  one  company,  2402,  2403. 
share  of  fund,  of  payment  out  of,  2401. 

Solicitors'  Kemuneration  Act,  1881,  according  to  scale  under,  2399. 
Special  Acts,  under,  2403,  2407. 
successive  sales,  of,  for  purpose  of  distribution,  2403. 
summons,  costs  allowed  not  exceeding  such  as  would  have  been  in- 
curred on,  [2371,  2397],  2402. 
surveyor's  fee  on  reinvestment,  2400. 
taxation  of,  under  s.  80,  usual  form,  [2394]. 

order  for,  short  form  of,  where  there  are  only  costs  of  application, 
[2395]. 

Beferences  to  the  Forms  are  printed  thus  [795]. : 
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LANDS  CLAUSES  CONSOLIDATION  ACT,  ISiS— continued. 
costs  under — conlinued. 

taxation  of,  order  of  course  for,  [258,  2405],  2406. 

where  land  taken  is  the  subject  of  an  administration  action,  2395. 
where  part  only  of  purchase-money  provided  out  of  fund,  [2396], 
2400,  2404,  2405. 
temporary  investments,  of,  2360,  2399. 
tender  of  30a.  to  persons  not  affected,  2362,  2393,  2401. 
title,  of  deduction  and  verification  of,  2406. 

what  costs  included,  2406. 
Trustee  Acts,  of  orders  under,  2406. 
trustees,  of,  2401. 

unnecessary  service  or  appearance,  of,  2401. 
vendor,  of,  under,  ss.  85,  87.  .2393. 
vesting  order,  of,  1218. 

wilful  neglect  to  make  out  good  title,  of,  2398. 
damage  committed  under  statutory  powers,  inquiry  as  to,  [2346],  2352. 
deposit,  on  entry  by  company  before  purchase  under  ss.  85 — 87 . .  687, 
2390—2394. 
Board  of  Trade,  appointment  of  surveyor  by,  2392. 
bond,  performance  of  conditions  of,  2393,  2394. 
construction  and  effect  of  3.  85 ..  2392— 2394. 
costs  of  landowner  when  payable  out  of,  2393. 
interest,  at  what  rate  payable  by  company,  2392,  2394. 
payment  of  compensation,  with  interest,  out  of,  [2391],  2394. 

of,  to  landowner's  representatives,  company  to  pay  interest, 

[2391]. 
out  of,  of  interest  on  judgment  against  company  and  costs, 
[2391]. 
purchase-money,  payment  of,  where  condition  of  bond  not  performed, 

2394. 
repayment  to  company  or  their  nominee,  [2390],  2393,  2394. 

if  to  nominee  petition  to  be  sealed,  2390,  2391. 
to  Metropolitan  Board  of  Works,  2394. 
disentailing  deed,  necessary  on  payment  out,  2383. 
dividends,  payment  of,  2360,  2361. 

costs  of  order  for,  2399. 
easement,  interference  with,  2392,  2393. 

compensation,  where  company  acquires,  2349. 
ecclesiastical  property,  application  of  purchase-money  of,  2389. 
enfranchisement  of  copyholds  under,  [2375],  2376. 
"  executors  or  administrators  "  in  s.  7 .  .2384. 

house  or  other  building  or  manufactory,  whole  of,  to  be  taken  (s.  92), 
[2352],  2353,  2354. 
counter  notice  under  s.  92 . .  2354. 
deposit  under  s.  85.  .2392,  2393. 
"  house,"  what  is,  2352,  2353. 
■'  manufactory,"  what  is,  2353,  2354. 
"  taking  a  part,"  what  is,  2352—2354. 

injunction  against,  [687],  688. 
"  willing  and  able  to  convey,"  2354. 
improvements,  expenditure  in,  when  treated  as  reinvestment  in  land,  2379, 

2380. 
incorporation  of,  in  special  Acts,  2407. 

incumbent,  payment  of  dividends  to,  and  his  successors,  [2356]. 
incumbrance,  discharge  of,  out  of  compensation  money,  [2365],  2366. 
where  incumbrance  equitable,  [2366]. 
corporation,  on  land  taken  from,  2366. 

beneficial  lease,  on,  bought  up,  2366. 
costs  of,  2399. 

inquiry  whether  for  benefit  of  person  interested,  2366. 
reinvestment  in  purchase  of  registered  land,  on,  [2374,  2375]. 
infant,  conversion  of  estate  of,  981. 

guardian  ad  litem  to,  appearing  on  petition,  2362. 

appointedf  or  purpose  of  seUing  and  conveying  estate  of,  [2354]. 
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LANDS  CLAUSES  CONSOLIDATION  ACT,  \Si5— continued. 
infant,  not  made  ward  of  Court  by  payment  into  Court,  950. 

purchase-money  of  lands  of,  when  personalty,  981. 
injunction  against  undue  exercise  of  powers  under,  [687],  688,  689,  697 — 699. 
injuriously  affecting  lands,  compensation  for,  2347 — 2349. 
interim  investment  of  compensation  money,  ss.  69,  70,  73 . .  [2355 — 2358], 
2359-2361. 
apportionment  of  dividends,  2361. 

of  purchase-money,  where  title  to  part  doubtful,  2361. 
brokerage  on,  how  provided  for,  2355,  [2364,  2369,  2375]. 
costs  of,  2399. 

dividends,  payment  of,  2360,  2361. 
further  orders  for,  when  made  on  summons,  2361,  2362. 
orders  for,  incumbent,  interest  paid  to  (s.  70),  [2356]. 
investment  in  real  securities,  s.  70 ..  2356. 
tenant  for  life,  interest  paid  to,  s.  70.  .[2355],  2360,  2361. 
inquiry  as  to  compensation  to,  for  injury  (s.  73),  [2357]. 
inquiries  as  to  royalties  and  fines,  compensation  for  temporary 
occupation  and  injury  (ss.  69 — 73),  [2358] 
service  of  petition  or  summons  for,  2360. 
Settled  Land  Acts,  under,  1774. 
what  investments  allowed  by  Court,  227,  2360,  2361. 
jury,  direction  to,  where  claimant  accepts  promoter's  offer,  2351. 
land  tax,  purchase  or  redemption  of,  out  of  compensation  money,  [2364], 
2365. 
costs  payable  by  company  on,  2365,  2399. 
lease,  estates  in,  tenant  for  life  and  remainderman,  s.  74 . .  2385 — 2390. 

interest  less  than  rent,  annual  sum  equal  to  rent  provided  by  means  of 
interest  and  periodical  sales  of  corpus,  [2386]. 
mode  of  apportionment  in  such  eases,  2388,  2389. 
purchase  of  Government  annuity  for  life  of  tenant  for  life,  2388. 
payment  out  of  interest  of  annual  sum  equal  to  rent  and  investment  of 
residue,  2388. 
accumulation  during  residue  of  term  with  liberty  to  apply,  2389. 
the  like,  as  to  ecclesiastical  leases,  2389. 
purchase-money  apportioned  and  paid  by  way  of  annuity,  [2385]. 
renewable  leaseholds,  application  of  oonpensation  for,  2390. 
lessee's  interest,  compensation  for,  2390. 
lodgment  under,  205. 
military  purposes,  land  taken  for,  2459. 
minerals,  compensation  for,  2347,  2348,  2351. 
notice  to  treat,  conversion  not  effected  by,  981. 

interest  created  by  landowner,  after,  as  to,  2349. 
proceedings  under,  injunction  against,  [686,  687],  697,  698,  [2346]. 
specific  performance  of,  2139,  2149. 
subsequent  proceedings  grounded  upon,  2347,  2349. 
withdrawal  of,  2354. 
originating  summons  under,  titles  of,  [2345,  2346]. 
payment  into  Court  under  s.  69 . .  2359. 

constructive  reconversion  into  land  by,  2384. 
sums  under  £200,  of,  s.  71.  .2359. 
title  of  account,  S.  C.  F.  Eules,  1886,  r.  39.  .205,  2359. 
payment  out  of  Court  under,  [2381],  2382—2385. 
charities,  to  trustees  of,  2383. 
copyholders,  to,  in  respect  of  common  lands,  2384. 
corporation,  to,  2384. 
costs  of,  2400. 

"  executors  or  administrators  "  in  s.  7.  .2384. 
married  woman,  to,  or  dowress,  2383. 
minerals,  of  money  paid  in  respect  of,  2384. 
mortgagees  in  possession,  to,  2384. 

order  for,  to  person  absolutely  entitled,  [2381],  2382—2385. 
to  copyholders  in  respect  of  common  lands,  2384. 
to  trustees,  as  so  entitled,  2383. 
separate  account,  transfer  to,  2385. 
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LANDS   CLAUSES  CONSOLIDATION  ACT,  18i5— continued. 
payment  out  of  Court  under — continued. 

Settled  Land  Acts,  under  provisions  of,  2383. 
share  of  fund,  of,  2382. 
tenant  in  tail,  to,  2383. 

trustees,  to,  as  persons  absolutely  entitled,  2383. 
waterworks  company,  to,  2384. 
petitions  under,  2360,  2382,  2383. 

titles  of,  [2345,  2346]. 
reinvestment  in  land,  ss.  69,  70 ..  [2367— 2379],  2379,  2380. 

copyholds,  purchase-money  of,  applied  in  enfranchising  other  copy- 
holds, [2375],  2376. 
costs  of,  2399,  2400. 

deficiency  in  purchase-money  supplied  by  petitioner,  [2368,  2449]. 
equity  of  redemption,  purchase  of,  not  sanctioned,  2377. 
freeholds,  proceeds  of,  in  leaseholds  or  copyhold,  2368,  2376,  2377. 
inquiry  as  to  title  dispensed  with,  2368. 

whether  good  holding  title  can  be  made,  2367,  2368. 
interest  of  residue  paid  to  tenant  for  life,  [2367]. 
land  registered  under  Land  Transfer  Act,  in,  incumbered,  [2375]. 

unincumbered,  [2374]. 
leaseholds,  proceeds  of,  invested  in  freeholds,  copyholds,  or  reversion  of 

other  leaseholds,  2368,  2376,  2377. 
one  estate,  in,  [2369]. 

in,  of  funds  belonging  to  distinct  charities,  apportionment,  [2373]. 
part  of  purchase-money  provided  out  of  fund  standing  to  another 

credit,  [2370,  2450]. 
two  estates,  in,  where  deficiency  supplied  by  petitioner,  [2368]. 
Universities  Estates  Acts,  under,  2380. 
remainderman,  costs  of,  2388,  2401. 

service  of  petition  on,  when  necessary,  2362,  2380,  2388,  2401. 
renewable  leaseholds,  application  of  purchase-money  of,  as  between  tenant 

for  life  and  remainderman,  2390. 
restrictive  covenant,  land  subject  to,  injuriously  affected,  699. 
specific  performance  of  agreements  under,  2139,  2149. 
stamp  duty,  ad  valorem,  apportionment  of,  [2370],  2404. 
summons  at  Chambers,  orders  under,  when  made  on,  310,  2361,  2362,  2383. 
superfluous  lands,  689,  706,  707. 

injunctions  in  reference  to  dealing  with,  689,  706,  707. 
judgment  against,  inquiries  as  to,  [1998],  2003. 

where  landowner  claims  pre-emption,  [1998],  2003,  2004. 
tenant  for  life — 

compensation  to,  for  injury,  ss.  69,  70,  73.  .[2357],  2359. 
extra  costs,  allowance  of,  to,  2359. 
payment  in,  of  compensation  by,  2359. 

of  dividends  to,  interim  investment,  [2355],  2360,  2361. 
remainderman  and,  adjustment  of  rights  of,  2385 — 2390. 
repayment  to,  of  sums  expended  in  permanent  improvements,  s.  69 . . 

2380. 
sums  under  £20  payable  to,  2359. 
title,  affidavit  of,  under,  2363,  2364. 

titles  of  petitions  and  originating  summonses  under,  [2345]. 
trustees,  service  on,  when  necessary,  2401. 

vendor's  lien,  not  affected  by  payment  of  deposit  under  s.  85 . .  2393. 
waterworks  Clauses  Act,  compensation  under,  2349. 
whole  of  premises,  company  bound  to  purchase,  [2352],  2353,  2354,  2393. 

LAPSE,  1558,  1559,  1585,  1586.     See  Will. 

administration  judgment  in  cases  of,  1451,  1476,  [1531]. 

bequest  to  make  good  debts  unpaid,  of,  1426. 

charitable  gift,  of,  1253. 

class,  gift  to,  1508. 

Crown,  to,  [1580—1584],  1686,  1586. 

devise  or  legacy,  of,  declaration  of,  [1531,  1580,  1581]. 
LARCENY   ACT,  1901.  .[1125],  1126,  1126. 
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LAW  OFJTICER, 

functions  of,  as  to  patents,  2313 — 2315. 
order  of,  as  to  costs,  [2312]. 

LAW  or  PROPERTY  AMENDMENT  ACT,  1859  (22  &  23  V.  c.  35).. 1151, 
1482. 
devise  in  s.  18  does  not  include  a  devise  mfuturo,  1482. 
replacement  of  provisions  of,  by  Trustee  Act,  1893.  .1151. 

LAW  REPORTS, 
copyright  in,  669. 

shorthand  notes  allowed  although  case  reported  in,  834. 
LEASE, 

agreement  for,  specific  performance  of,  [2202—2205],  2206—2209.     See 

Specific  Pebfokmance. 
assignment  of,  directed,  [2178]. 
breach  of  covenant  in,  relief  against,  2209. 
charity,  by,  1282,  1288,  1289.    See  Charity. 

inc[uiry  as  to  leases  of  lands  of,  [1244,  1246]. 

renewal  of  leases  by,  when  allowed,  1289. 

setting  aside  leases  by,  [1284—1286],  1287—1289. 
Conveyancing  Acts,  provisions  of,  as  to  forfeiture,  2306 — 2309. 
costs  of,  302. 

counterpart  to  be  deposited  in  Court,  [986,  987]. 
declaration  as  to  terms  of,  [2199,  2204,  2205],  2207. 
depositary  of,  not  liable  on  covenants,  1983. 
disclaimer  of,  by  trustee  in  bankruptcy,  2208. 

ecclesiastical,  [1707,  1708],  1712.     See  Charity  ;  Ecclesiastical  Leases. 
executor's  right  to  indemnity  in  respect  of,  1464,  1465. 
forfeiture  of,  reUef  against,  [2306],  2307-2309. 

Crown  lease,  rebef  against,  383. 
indefinite  term,  what  is  not,  160. 
indemnity  on  assignment  of,  [2116,  2178],  2186. 
infant,  by,  under  11  Geo.  IV.  and  1  Will.  4,  c.  65,  [985—987],  987,  988.     See 

Infant. 
infant's  property,  of,  [985—987],  987. 
inquiries  as  to  granting  of,  and  liabilities  under,  [1492,  1493]. 

in  partition  action,  [1815]. 

in  specific  performance  action,  whether  proper  lease  tendered,  [2205]. 
lessor's  title,  cannot  be  required  on  purchase  of,  2208. 
lien  of  intending  lessee  for  expenditure,  2205. 
minerals,  of,  568,  569. 

costs  of  preparation  of,  302. 

right  of  lessee  to  work  mines,  569. 

specific  performance  of  agreement  for,  2206. 

vesting  powers  to  grant,  1694,  1695. 
mortgagee,  validity  of,  as  against,  1895,  1896. 
mortgagor  in  possession,  by,  1892 — 1897. 
mutual  leases,  enforcement  of  agreement  for,  [2204]. 
notice  of  covenants  in,  2166,  2207. 
option  to  extend  term  of,  [2205]. 

partners,  by,  indemnity  of  deceased  partner  against  covenants,  [2116]. 
persons  under  disability,  by,  under  1 1  Geo.  4  and  1  Will.  4,  c.  65 . .  [985 — 

987J,  987,  988. 
power,  in  fraud  of,  account  by  lessee,  1 122. 

of  granting,  16M,  1695. 

under,  covenant  for  renewal  of,  2206. 
receipt  for  rent  not  conclusive  evidence,  under  C.  A.  1881,  s.  3  (4).  .2166, 

2167. 
receiver  by,  766,  799. 

rectification  of,  on  election  of  defendant,  in  ease  of  mistake,  [2232]. 
renewable,  conversion  of,  by  trustee,  1168. 
renewal  of,  1704,  1711,  1712. 

leases  in  settlement,  inquiries  and  orders  as  to,  [1684,  1703],  1704, 

1711. 
trustee,  by,  in  own  name,  1116,  1122. 
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LEASE — continued. 

reversion,  leave  to  purchase,  from  Eeolesiastioal  Commissioners,  1712, 

of  married  woman  purchased  by  husband,  874. 

partnership  lease,  when  partner  may  purchase,  2111. 
Settled  Estates  Act,  under,  [1722—1731],  1742. 
Settled  Land  Acts  under  provisions  of,  1759—1764,  2206.      See  Settled 

Land  Acts. 
stamp,  on,  160. 

sureties,  discharge  of,  on  lease  coming  to  end  by  dissolution  of  company,  2086. 
surrender  money  paid  to  tenant  for  life  for  accepting,  1712,  1762. 
tenant  for  life,  by,  under  power,  1694. 

to  himself,  cannot  grant,  1762. 
trustee  to  be  at  liberty  to  execute,  [1140]. 

taken  by,  in  own  name  set  aside,  lllG,  1122. 
"  usual  covenants,"  what  are,  2207. 

LEASEHOLDS, 

assignment  of,  without  licence,  525,  534,  535. 

compensation,  under  L.  C.  C.  Act,  application  of,  2385 — 2390.    See  Lands 
Clauses  Consolidation  Act. 

to  tenant  for  life  of,  on  purchase  of  reversion,  [1659]. 
conversion  of,  1616. 

proposals  as  to,  [1416]. 
foreclosure  of,  [1831,  1909],  1915,  1920. 

felony  of  mortgagor,  subsequent  to,  [1831],  1840. 
inquiry  as  to,  [1416]. 

as  to  future  management  of,  [1703]. 

as  to  value  of,  [1613]. 
investment  in,  by  trustees,  what  proper,  llOJ. 
judgments,  effect  of,  on,  1999,  2000,  2004. 
mortgagee  of,  when  bound  to  perform  covenants,  1898. 

equitable  mortgagee  not  bound,  1983. 
notice  of  covenants  to  purchaser  of,  2166. 
partition  of,  1801,  1806—1808. 
reversion,  purchase  of,  under  Settled  Land  Acts,  1771. 

by  trustee,  1711. 
sale  of,  comprised  in  settlement  containing  no  power  of  sale,  1773. 

in  administration  action,  [1414]. 

indemnity  on,  [2178],  2186. 

under  Settled  Estates  Act,  [1722—1731],  1742. 
specifically  bequeathed,  executor  to  assign,  [1549]. 
vesting  order  of,  1199,  1218. 

specific  performance  action,  in,  person  appointed  to  assign,  [122  H- 

vesting,  in  equitable  mortgagee,  [1232]. 

LEASES   AND    SALES    OF    SETTLED    ESTATES    ACTS.     -See   Settled 
Estates  Act. 

LEAVE  OF  COURT.     See  Libeety. 
discovery,  for,  63,  64,  65. 
to  bid  at  sale,  [324],  331.     See  Libebty. 

LEAVE  TO  APPEAL, 

when  necessary,  817,  820,  822—825,  831,  832. 

LEAVE  TO  DEFEND,  [22,  23],  24,  939,  [2072]. 

LECTURE, 

copyright  in,  669,  671. 

LEDGER  CREDIT,  202. 

LEGACY.    And  see  Devise. 

abatement  of,  [1474, 1551,  1575—1578]. 

annuities  and  legacies  to  abate  proportionately,  [1578]. 
charitable  legacies,  of,  [1308]. 
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LEGACY— coH<i««ed. 

abatement  of,  deficiency  certain,  in  case  of,  [1575]. 
uncertain,  alternative  order,  [1876]. 
having  regard  to  payments  on  account,  [1577]. 
payments  on  account  of,  1579. 
where  some  legacies  demonstrative,  [1551]. 
account  of,  [1411]. 

accounts,  right  of  legatee  to  inspection  of,  1425. 
accumulation,  declaration  when  gift  void  under  Act  of  1800.  .[1534] 

surplus  income  divided  between  widow  and  Crown,  [1582]. 
action  by  legatee  against  debtor  to  estate,  1503. 
ademption  of,  by  advances,  [1533],  1537,  1538. 
admission  of  assets  for,  [1415],  1427 — 1429. 
advances  by  testator,  inquiry  as  to,  [1417]. 

bringing  into  hotchpot,  [217,  1436],  1447,  [1533],  1537,  1538. 
after-acquired  property,  passing  under  gift,  1555. 
alienation,  with  restraint  on,  1540 — 1542. 
annuity  charged  on  land  has  no  priority,  1536.     See  Annuity. 

priority  between,  and  legacy,  1536,  [1577]. 
apportionment  of,  between  pure  and  impure  personalty,  [1474]. 
appropriation  of  assets  to  satisfy,  1429 — 1431,  1450,  1594. 
assent  of  executor  to,  1427 — 1429. 
assets,  right  of  legatee  to  sue  for,  1503. 
rsaignee  of,  action  by,  1430. 
attesting  witnesses,  to,  1538,  1539. 

bonds  in  foreign  cos.,  gift  of  personal  estate  where  testator  owned,  1556. 
charge  of,  on  realty,  1536,  1537. 
charged  on  land,  action  by  legatee,  1414,  1423. 
charging  order  on  interest  of  legatee,  475. 
charitable,  declarations  as  to,  [1244,  1293,  1294]. 

application  of,  cy-pres,  1252—1254,  [1293]. 
children,  to,  1510,  1531.     And  see  Childeen. 
en  ventre  sa  mire,  1509. 
interest  on,  given  from  death,  1445,  1446. 
of  A.  and  B.,  effect  of,  1509. 
class,  gift  to,  1508,  1509,  [1531]. 
class  when  ascertained,  1508. 
declaration  of  person  meant,  [1531]. 
parol  evidence,  as  to  the  circumstances,  1510. 
conditional,  1540—1542,  [1589]. 

condition  against  alienation,  effect  of,  1541,  1542. 
ignorance  of  condition  in  general  no  excuse  for  non-compliance,  1540. 
contingent,  interest  on,  as  to,  1445. 

deferred,  interim  income  of,  passes  as  residue,  1440,  1447. 
sum  set  apart  for,  [1611].     And  see  Admikisteation. 
costs  of  legatees  in  administration  action,  where  assets  deficient,  1448,  1449. 
of  severing,  borne  by  residue,  1450. 

secus,  when  severed,  1450. 
soUoitor  and  client  costs  when  allowed,  1449. 
cousins,  to,  1511. 
creditor  of  testator,  to,  1538. 
Crown,  legacy  lapsing  to,  [1580—1584],  1585. 
cum  onere,  gift,  1553,  1554. 
cumulative  or  substitutional,  1537. 
debt  and  legacy,  election  between,  1533. 
of,  interest  payable  on,  1370. 
satisfaction  of,  by  legacy,  1538. 
declarations  as  to,  forms  of,  [1531 — 1533,  1589]. 

bequest  not  specific,  but  subject  to  payment  of  legacies,  [1532]. 
demonstrative, 

abatement  of,  payment  of  residue  out  of  general  estate,  [1551],  1555. 
application  of,  for  payment  of  debts,  1606. 
carries  interest  only  from  end  of  year,  1445. 
declared  not  adeemed,  [1551]. 
what  legacies  are,  1555. 
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LEGACY — continued. 

descendants,  to,  1511. 

dividends  or  income  passing  by  gift,  1556,  1557. 
domicile,  as  affected  by,  1520 — 1525.    See  Domicile. 
donatio  mortis  causa,  1561. 

declaration  of,  [1552]. 

secret  trust,  [1552]. 
dower,  election  between,  and  legacy,  [1484]. 

legacy  in  lieu  of,  priority  of,  1536. 
duty,  deduction  of,  abatement,  [1551],  1570,  [1575,  1576].   And  see  LEOAcy 
Duty. 

payment  subject  to  duty,  [213]. 
"  effects,"  gift  of,  1555. 

ejusdem  generis  rule,  declaration  of  partial  intestacy,  [1532]. 
election  as  to  taking,  1525 — 1531.     See  Election. 
executor,  implied  condition  that  executor  prove  will,  1539. 

to,  1539,  1540. 

no  right  of  retainer  as  to,  1470. 
"  executor,"  meaning  of,  1512. 

exoneration  of  mortgage  debt,  [1471 — 1473].     See  ExoNEEATioif. 
"  family,"  meaning  of,  1511. 
farming  stock,  gift  of,  1556. 
fixtures,  1561,  1562. 

foreclosure  action,  legatees  parties  to,  1862. 
foreign  shares  or  bonds,  gift  of  personal  estate  where  testator  owned, 

1556. 
forfeiture  of,  declared,  [1535]. 
heirlooms,  bequest  of,  inventory,  [1550],  1559,  1560.     See  Heiklooms. 

executory  trust  of,  [1550],  1560. 

possession  of,  by  tenant  for  life,  directed,  735,  [1550],  1559,  1560. 

settlement  of,  to  go  with  realty,  1560. 
"  heirs  "  and  assigns,  gift  of  personalty  to,  1511. 
hotchpot,  advances  brought  into,  [217, 1436],  1447,  [1533],  1537,  1538. 
illegal  obligation,  declared  free  from,  [1532]. 
inaccurate  enumeration  of  persons  intended  to  take,  1508. 
increase  of  value  of  investments,  right  to  benefit  of,  1431. 
infant,  of, 

carrying  over  of,  does  not  make  infant  ward  of  Court,  950. 

income  of,  when  appUcable  for  maintenance,  970,  971. 

invested,  [1437]. 
inquiry  as  to  payment  of,  [1417]. 
interest  on,  computed,  1445 — 1447. 

declaration  as  to,  by  way  of  maintenance,  [1440]. 

liability  of  executor  for,  1428. 

when  given  from  death,  1445,  1446. 
lapse,  faihng  by,  1558,  1559. 

Crown  entitled,  [1580—1584],  1585. 
lapsed.  Crown  declared  entitled  to,  [1580,  1581]. 

dissolved  charity,  legacy  to,  declared  lapsed,  [1531]. 
life,  given  for,  invested,  [1563]. 

interest  on,  1568. 
Limitations,  Statute  of,  operation  of,  1381 — 1389,  1431 — 1433. 

interest  on  legacies,  as  to,  1447. 

legacies  charged  on  land,  as  to,  1432. 
maintenance,  when  carrying  interest  by  way  of,  1446. 
married  woman,  of,  paying  and  carrying  over,  1443,  1444. 

testatrix,  by,  by  way  of  appointment,  bears  interest,  1446. 
marshalling  assets  in  favour  of  legatees,  1596,  et  seq.    See  Marshalling. 
mixed  residue,  gift  of,  charge  of  legacies  on  realty,  1536. 
"  money,"  gift  of,  1555,  1556. 
money  on  deposit,  1555. 
moral  obligation,  in  discharge  of,  1426. 
mortgage,  raised  by,  1414. 

mortgaged  estate,  of,  redemption  action  by  legatee,  1862. 
right  of  legatee  to  go  against,  1475. 
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nephews  and  nieces,  1512. 
"  next  of  kin,"  1513,  1514. 

declared  entitled  to  legacy,  [1532]. 

foreigner,  of,  1520. 

gift  to,  after  life  interest,  1508. 
onerous  legacy,  legatee  not  to  accept  part  only,  [1551],  1553,  1554. 
outstanding  assets,  when  legatee  may  sue  for,  1503. 
particular  purpose,  for,  1558. 
payment  of,  directions  for,  [213,  1433]. 

anticipated,  where  clear  surplus,  1444,  1445. 

into  Court,  [1415]. 

right  to,  or  judgment,  1419. 

where  abatement  necessary,  [1551]. 

where  assets  admitted,  [1415],  1427,  1428. 
personse  designatae,  to,  1508. 
presumption  of  death  of  legatee,  [1506],  1590. 
real  estate,  devise  of  what  passed,  1555,  1556. 

proceeds  of  sale  of  realty  passing  under,  1553. 
realty,  charge  on,  1536,  1537. 
receiver  of,  760. 

redemption  action  by  legatees,  1862. 
refunding  in  favour  of  creditors,  [1591—1593],  1593—1595. 

as  between  legatees,  next  of  kin,  &c.,  1595,  1596. 
"  relatives,"  to,  1511. 
remoteness,  charged  on  realty,  [1533]. 

consequent  inquiries,  [1533]. 

election,  where  gift  void  for,  1529. 

what  gifts  are  void  for,  1542 — 1644. 
rents,  accounts  of,  at  suit  of  legatee,  1536. 
"  representatives,"  legacy  to,  1512. 
residuary  legatee,  indemnity  to,  against  calls,  [1464] . 

inquiry  as  to  death,  domicile,  and  next  of  kin,  [1516]. 

liability  of,  to  refund,  1594,  1595,  1596. 
residue, 

declared  distributable  under  statute,  [1532]. 

division  and  payment  of,  [1433]. 

gift  of,  faihng,  goes  to  next  of  kin,  1514. 

payment  of  costs  out  of,  1449 — 1451. 

share  fallen  into,  declaration  as  to,  [1589]. 

shares  of,  adeemed,  [1533]. 

what  is,  1449. 
satisfaction  of,  by  advances  or  settlement,  1537,  1538. 

by  advance  must  be  ejusdem  generis,  1668. 

covenant  by,  [1533],  1538. 
"  securities  for  money,"  gift  of,  1555,  1556 
separate  account,  carrying  legacy  to,  1430,  [1436],  1450. 
set-off  between  debt  and  legacy,  [1587],  1587,  1588. 

by  executor,  1587,  1588. 

by  heir,  1588. 
settled,  cannot  be  attached,  though  settlement  impeachable,  479. 

order  to  deposit  bonds  in  payment  of,  [1415]. 
settlement  of,  directed,  1652. 
severance  of,  from  general    estate,  efiect  of,   1131,    1430,   1431,   1450, 

1595. 
"  shares,"  gift  of,  1556. 
single  legatee,  action  by,  1425. 
specific, — 

ademption  of,  [1551],  1557,  1558. 

appUoation  of,  in  payment  of  debts,  1559,  1606. 

appropriation  of,  assent  to,  1427 — 1431. 

bonus,  specific  legatee  entitled  to,  1556. 

business,  of,  inquiry  as  to,  [1548]. 

charges,  incidence  of,  1557. 

right  of  legatee  to  exoneration,  1557. 
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contribution  by  legatee  of,  to  debts,  [1544 — 1546],  1559. 
interest  chargeable,  1559. 

payment  in  of  contributions  or  sale  in  default,  [1547]. 
with  specific  devisees,  [1547]. 

costs  of  getting  in,  1449. 

debt  applied  in  payment  of  amount  of  compensation,  1607. 

delivery  of,  direction  for,  [1549, 1550]. 

devise,  inquiry  whether  accepted,  [1548]. 

distinguishing  effects  first  liable,  and  sale  by  executors,  [1473]. 

dividends  from  death  passing  by,  1445. 

executor,  power  of,  to  sell  or  mortgage,  1479. 

heirlooms,  of,  [1550]. 

income  of,  apportionable  under  Act  of  1870.  .1557. 

inquiries  as  to,  [1544 — 1552]. 

as  to  proportion  of  contribution  by,  [1545]. 

interest  on,  payable  from  death,  1445. 

inventory  of  specific  effects  or  heirlooms,  [1549,  1550],  1559,  1560. 

leaseholds  bequeathed  for  life,  sold  as  damnosa  hereditas,  1553. 

leases,  of,  fines  on,  how  payable,  1557. 

legatee  not  entitled  to  accept  part  only,  [1551]. 

particular  purpose,  for,  1558. 

plate,  inquiry  as  to,  any  loss  to  be  valued,  [1548]. 

residuary  gift,  or,  1554,  1555. 

residue,  exonerated  by,  from  debt,  [1473]. 

sale  or  mortgage  of,  to  raise  deficiency,  [1545,  1547]. 

savings  oifemme  covert,  priority  of  debts,  1552. 

.  stock  of,  inquiry  what  meant,  [1549]. 
purchase  of  amount,  1552. 

tenant  for  life,  right  to  income  in  specie,  1617.     And  see  Tenant  foe 
Life. 

upkeep  and  preservation  of  specifically  bequeathed  property  between 
death  and  assent,  how  borne,  1450. 

valuation  of,  [1545,  1546]. 

Wills  Act,  o.  24,  application  of,  to,  1554. 

what  gifts  are,  1552,  et  seq. 
substitutional  or  cumulative,  1537. 
survivor,  1512,  1513. 
uncertainty,  gift  void  for,  1553. 
"  unmarried,"  meaning  of  term,  1513. 
unsound  mind,  legatee  becoming  of.  Bank  of  England  to  transier  consols 

into  Court  and  payment  out,  [1441]. 
widow,  to,  does  not  necessarily  carry  interest,  1446. 

liable  to  abatement,  1579. 

LEGACY  DUTY,  230. 
Acts  relating  to,  230. 

aUowauce  by  testator  for  carrying  on  business  subject  to,  1134. 
annuity  included  in  "  legacy,"  1569. 

payable  on,  1570,  1571,  [1575, 1576]. 
bequest  to  make  good  debts  unpaid  in  bankruptcy,  1426. 
carrying  over,  subject  to,  224,  233. 
certificate  of  amount  of,  to  be  produced,  230. 
charitable  legacies,  on,  1256. 
"  clear  "  annuity,  1570. 

where  legacies  to  abate,  [1551,  1575,  1577]. 
domicile,  as  to,  230. 
evidence  of  payment  of,  230. 

where  payment  directed  to  legal  representatives,  230. 
inquiry  as  to  trust  funds  subject  to,  [1076]. 
legacies  duty  free,  [1576]. 
payment  of,  ordered,  [213,  214],  1200. 

subject  to,  [213]. 
professional  expenses,  allowance  to  solicitor-trustee  for,  1137. 
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providing  for,  out  of  funds  in  Court,  [213]. 
receipt  for,  in  order,  form  of  entering,  [143]. 
subject  to,  transfer  or  payment,  [213]. 
carrying  over  fund  subject  to,  233. 
title  of  account  wliere  fund  subject  to,  224. 
transfer  of,  to  proper  account  at  bank,  226. 

LEGACY  DUTY  ACTS,  230. 

payment  in  under,  did  not  make  infant  ward  of  Court,  950. 

LEGAL  ESTATE, 

firm,  conveyed  to,  in  freeholds,  2111. 
injunction  against  dealing  with,  717,  719. 
inquiry  as  to,  [1246,  1285,  1715]. 
notice  to  person  obtaining,  2030,  2044,  2045. 
outstanding,  foreclosure  judgment,  where,  [1908]. 
passing  by  declaration,  2238. 

by  indorsement  on  deed,  [1642],  1644,  1645. 
priority  by  possession  of,  1082,  2043—2047. 

LEGAL  PERSONAL  REPRESENTATIVE.  See  Exectjtob  ;  Repkesentative. 
appeal  by,  825. 
assent  in  writing  by,  under  Land  Transfer  Act,  1897,  not  liable  to  Stamp 

Duty,  1208. 
carrying  over  to,  when  constituted,  [231]. 
foreclosure  decree  in  presence  of,  only,  1861. 
gifts  to,  of  deceased  person,  1512. 
payment  to,  [216],  225,  230. 
proceedings  in  absence  of,  [119],  120 — 123. 
redemption  action  by,  1862. 
solicitor,  of,  taxation  by  or  against,  [282 — 285]. 

LEGAL  PRACTITIONERS  ACT,  1875  (38  &  39  V.  u.  79),  261. 

LEGAL  RIGHT, 

injunction  in  aid  of,  514. 

LEGAL  TITLE, 

receiver  as  against  person  in  possession  of,  738,  747. 

LEGATEE.    See  Legacy. 

LESSEE.    See  Lease. 

LETTERS, 

administration,  of,  747,  748,  1356 — 1360.     See  Administeation  (Lettees 
op). 

form  of  entering,  in  judgment,  [142]. 
agreement  implied  from,  pleading,  2145. 
allowances  for,  290,  294. 
copyright  in,  669. 
entering,  in  judgment,  163. 
evidence  of,  press  copy  admitted  as,  152. 
injunction  against  publishing,  [672],  673,  674,  676. 

against  opening,  [672],  674. 
inspection  of  private,  on  undertaking,  [76]. 
judge,  to,  contempt  by  writing,  456,  458,  459. 
jurisdiction  to  restrain  libel  by,  676. 
posting,  evidence  of,  152. 
right  of  property  in,  673. 

surveyor,  to  be  sent  to,  on  referring  matters  to,  during  trial,  [365]. 
threatening,  contempt  of  Court  by,  456,  458,  459. 
without  prejudice,  reading,  241,  1455. 

LEVEL  CROSSING, 

declaration  as  to  user  of,  [576]. 

injunction  against  obstructing  way  over,  [576],  578,  579. 
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LEX  FORI,  LEX  LOCI,  723,  1515—1525. 

LIABILITY, 

debt,  distinguished  from,  1377,  1405. 

declaration  of,  [1099,  1119]. 

estate,  of,  inqtiiries  as  to,  [1462 — 1464]. 

LIBEL,  [674,  675],  676,  677. 

corporation  cannot  sue  for  personal,  677. 

discovery  in  action  of,  68,  84,  85,  96. 

future,  injunction  against,  reluctantly  granted,  676. 

injunction  against,  513,  [674,  675]. 

insolvency,  words  imputing,  as  to,  677. 

interlocutory  injunction  to  restrain,  not  in  general  granted,  G7(.. 

jurisdiction,  committed  out  of,  677. 

to  restrain,  enlarged  by  Jud.  Acts,  512,  676. 
liability  for  publication  of,  677. 
privilege,  677. 

spurious  experiments,  by,  injunction  against,  [675]. 
title,  of,  [675],  676. 
trade,  injurious  to,  restrained  by  injunction,  676,  677. 

but  not  mere  disparagement  unless  special  damage,  676. 

LIBERTY, 

adopt  proceedings,  to,  [1312,  2020]. 

affidavits,  office  copies  of,  to  use  on  further  proceedings,  [932]. 

amend,  to,  by  adding  Attorney- General,  [47]. 

on  appeal,  837. 
appeal,  to,  when  necessary,  817,  820,  822—825,  831,  832. 
attend  proceedings,  to,  189,  [317],  318,  1377. 
bankruptcy,  to  prove  in,  [1591]. 
bid  at  sale,  to,  [324],  331,  [1979]. 
biU  of  costs,  to  bring  in  additional,  [272]. 
borrow,  to  receiver  to,  [764]. 
costs,  to  add,  to  claim,  [795]. 
evidence,  to  use,  in  consolidated  action,  [797]. 
execution  for  costs,  to  issue,  [273]. 
executor,  to,  to  defend  action,  with  indemnity,  [1462]. 
lodgment  in  Court,  to  make,  [197]. 

instead  of  giving  security  for  costs  of  appeal,  [27]. 
married  woman,  to,  to  charge  her  interest  notwithstanding  restraint  on 

anticipation,  [866]. 
party,  to,  to  propose  himself  as  receiver,  734. 

patent,  to  proceed  with  application  for  leave  to  amend  specification,  [2322]. 
proceedings,  to  adopt,  [1312,  2020]. 

to  attend,  189. 
proposals  for  sale  or  purchase,  to  make,  [1599, 1646,  1795]. 
prosecute  fraudulent  trustee,  to,  [1125]. 
prove  claim  against  assets,  to,  [795,  1374]. 

in  bankruptcy,  to,  [1116]. 
receiver  to,  to  borrow,  [764]. 

to  bring  action,  [765],  771. 

to  distrain,  [763]. 

to  expend  money,  [765]. 
to  pursue  remedies,  notwithstanding  possession  of,  743,  [768]. 
recognizance,  to  put  in  suit,  [772]. 
retainer,  to  dispute,  [259]. 

retiring  trustees,  to,  to  appoint  new  trustees,  [1101]. 
trustees,  to,  to  exercise  statutory  power  of  appointing  new  trustees,  [1163] 
use  evidence  in  other  actions,  to,  [797]. 

LIBERTY  TO  APPLY,  [181],  182. 
adopt  proceedings,  to,  [1998]. 

annuity,  that  lands  may  be  declared  free  from,  [327]. 
Attorney- General,  to,  as  to  bona  vacantia,  [1580]. 
beneficiaries,  to,  after  death  of  tenant  for  life,  [1102]. 
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Chambers,  in,  as  to  costs,  [1708, 1794, 1891,  2177]. 

advancement  to  child,  for,  out  of  settled  property,  [903]. 

annuity,  as  to  payment  of,  from  time  to  time,  [1583]. 

balance  due  in  account  against  agent,  as  to,  [1327]. 

bond,  as  to  putting,  in  suit,  [2282]. 

business,  as  to  sale  of,  as  going  concern,  [2115]. 

charge,  as  to  giving  effect  to,  [1978]. 

interest,  for  account  of,  [2116]. 

memorial  of  registration  of  deed  set  aside,  as  to,  [2244]. 

new  trustees,  for  conveyance  or  vesting  order,  [1163]. 

patent  action,  to  settle  particulars  in,  641. 

receivers  and  managers  by,  as  to  raising  balance  and  costs,  [764]. 

sale,  for,  in  partition  action,  [1783 — 1793]. 

surety,  to,  on  failure  to  obtain  contribution  from  co-surety,  [2069]. 

vesting  order,  for,  [1163,  1164]. 
costs,  as  to,  where  other  action  on  behalf  of  infant  stayed,  [931]. 

for  payment  of,  out  of  property  subject  to  restraint  on  anticipation 
[849]. 
deeds  and  writings,  as  to,  [1812]. 
funds  in  Court,  carrying  over,  for,  [2019]. 
further  directions,  as  to  adding,  to  judgment,  [2020]. 
indemnity,  as  to  giving  efiect  to,  [2295]. 

payment  out,  to  company  for,  where  fund  paid  into  suspense  account,  [2429]. 
receiver,  as  to  providing  for  indemnity  of,  [764]. 
sale  moneys,  as  to  application  of,  [1980,  1996, 1998]. 

or  enfranchisement  of  trust  premises,  as  to,  [1647]. 
sums  paid  into  suspense  account  by  company,  [2429]. 
usual  directions  for,  [181]. 

LICENCE, 

action  by  or  against  licensee  of  patent  to  restrain  infringement,  633,  637, 

652. 
chattels,  to  take  possession  of,  1939. 
coal,  to  dig,  whether  exclusive,  2310. 
fish,  to,  by  lessee  of  fishery,  2155. 
hotel  or  pubhc-house,  of,  delivery  of,  to  receiver,  [731,  732]. 

transfer  of,  as  to,  [731]. 
patentee,  by,  1312,  1333,  2316,  2317. 
photographs,  to  use,  verbal  agreement  to  grant,  not  enforced,  2141. 

LICENSED  PREMISES, 

receiver  of,  right  of  owner  of,  to  appointment  of  in  action  against  lessee,  746. 

LIEN, 

account  of  money  due  by  virtue  of,  [1984]. 

agent  for  sale,  of,  for  amount  of  his  acceptances,  2302.  : 

artificer's,  1991. 

bankers',  extent  of,  1992,  2302. 

judgment  establishing,  [1984]. 
brokers',  extent  of,  1992. 

judgment  establishing,  1986. 

marshaUing  securities  to  enforce  factor's  charges  against  broker,  2022. 
company,  of,  on  shares,  1992. 

right  of  shareholder  to  require  transfer  of,  [1986],  1992. 
consignee  of  goods,  of,  [2300],  2301,  2302. 

of  West  Indian  property,  of,  780. 
created,  how,  1989  seq. 

declaration  of,  for  expenditure  on  land,  with  rights  of  redemption  and  fore- 
closure, [1985],  1990. 

on  policy  of  assurance,  [1986]. 

on  reversion,  [1984]. 

on  share  in  partnership,  [2132]. 

on  shares,  [1986]. 
deeds,  delivery  of,  without  prejudice  to  lien,  [1647]. 
derivative,  enforcement  of,  [1985]. 
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discovery  notwithstanding,  77. 

enforcement  of,  by  foreclosure  or  sale,  1982,  1983. 

equitable  assignment  operating  as,  1989,  1990. 

mortgage,  in  nature  of,  [1984~19891,  1989—1993. 
estoppel,  by,  199(3. 

executor,  of,  carrying  on  business  of  testator,  1498. 
foreclosure  and  redemption  of  property  subject  to,  judgment  for,  [1985]. 
general,  when  limited  by  contract,  1992. 
how  created,  1989  et  seq. 
improvement  expenses,  1993. 

improvements,  for,  second  mortgagee  not  entitled  to,  1906. 
innkeeper's,  1991. 

intending  lessee's,  for  moneys  expended,  2205. 
letter  of,  charging  goods,  19i0. 
mortgage  or  sale,  enforced  by,  [1984]. 
negligence,  lost  by,  1991. 
outlay  on  land,  by,  1990. 
partnership,  on  share  of,  1990,  2122,  [2132]. 
policy,  hen  on,  by  letter,  declared,  [1986]. 

on,  for  premiums  paid,  1990,  1992. 
premiums,  for,  paid  by  tenant  for  life,  or  trustees,  1480,  1481. 
Private  Street  Works  Act,  1892,  for  improvements  under,  [1988,  1989]. 
Public  Health  Act,  under,  for  improvement  expenses,  [1987,  1988],  1993. 
purchaser's,  for  deposit  and  costs,  1990,  [2177],  2188. 

for  amount  of  compensation,  2193. 
Real  Estate  Charges  Acts,  affected  by  provisions  of,  1991. 
sale  of  estate  subject  to,  1372. 
set-off  against  costs  notwithstanding,  252. 

shares,  on,  right  of  shareholder  to  require  transfer  of,  [1986],  1992. 
solicitors,  compromise  how  affecting,  126,  1050. 
solicitor's,  on  papers  and  documents,  1035 — 1042.     See  Solicitok. 

on  property  recovered  or  preserved,  [1042 — 1045],  1045 — 1053.     See 

SOLIOITOB. 

sub-charge  of,  by  agreement,  [1985]. 

subrogation,  by  principle  of,  1990,  1991.    See  Subbogation. 

tenant  for  life,  of,  1480,  1481. 

trust-moneys,  on  property  bought  with,  1087. 

trustee,  of,  for  expenses  and  payments,  1132,  1480,  1481,  1991. 

vendor's,  for  unpaid  purchase-money,  1991,  2223 — ^2225. 

against  railway  company,  687,  688,  708,  1991. 

declaration  of,  supplied  on  petition,  2225. 

enforcement  of,  [2221,  2222]. 
in  partnership  action,  2122. 

how  lost  or  discharged,  1990,  1991. 

not  confined  to  land,  2224. 

register  county,  on  land  in,  1991. 
waiver  of,  1991. 

LIFE  ASSURANCE  COMPANIES  (PAYMENT  INTO  COURT)  ACT,  1896.. 
206,  [1161],  1161. 

LIFE  ASSURANCE  COMPANIES  ACTS, 

deposits  under  Assurance  Companies  Act,  1909.  .2425. 
payment  into  Court  under,  206. 
reduction  of  contracts  under,  [387]. 

LIFE  INSURANCE.    See  Policy. 

LIFE  TENANT.    See  Tenant  fob  Lib-e. 

LIGHT,  [553—557],  558—563. 

abandonment  of  right  to,  562,  563. 
acquisition  of  right  to,  560,  561. 

"  actio  personalis  moritur  cum  persond  "  not  appKcable  to  action  for  in- 
junction, in  respect  of,  116,  620,  559. 
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LIGHT— coH(i)!Med. 
air,  560. 

angle  of  incidence,  [554],  558. 

arbitrator  to  decide  whether  order  as  to,  complied  with,  [556]. 
architect,  reference  to,  as  special  referee,  556. 
Conveyancing  Act,  1882,  effect  of,  502. 
damages  by  obstruction  of,  inquiry  as  to,  [557],  559. 
evidence  in  support  of  action  for  injunction  as  to,  559. 
expert  nominated  to  inspect  obstruction,  alleged  559. 

form  of  reference  to,  [557]. 
hoarding,  removal  of,  ordered,  [555]. 
implied  grant  of  right  to,  561,  562. 
injunction  against  infringement  of,  [553—557],  558—563. 

general  form  of,  [553]. 

level,  against  building  higher  than  old,  [553]. 

mandatory,  [555,  556],  559. 

operation  of,  suspended,  [555,  556]. 

perpetual,  [553,  554]. 

proviso  as  to  height,  with,  [555]. 

report,  by  reference  to,  [554]. 

right  to,  558. 

trial  of  action  for,  by  jury  not  ordered,  360. 

word  "  air  "  not  to  be  introduced,  554,  560. 
inspection  by  judge,  not  deemed  advisable,  559. 
issue  directed,  361. 

Metropolis  Local  Management  Act,  under,  558. 
Prescription  Act,  acquisition  of  right  to  light  under,  560,  561. 

church,  in  respect  of,  561. 

Crown  not  bound  by,  561. 

interruption  during  twentieth  year,  right  to  injunction,  561. 

unity  of  possession,  561. 
pulling  down  bviildings,  jurisdiction  to  order,  at  trial,  559. 
quantum  of,  to  which  grantee  entitled,  562. 

LIMITATIONS,  STATUTES  OF, 

absence  beyond  seas,  effect  of,  1386,  1866. 

account,  right  to,  when  barred  by,  1113,  1114,  1326,  1327,  1385,  1386. 

1433. 
acknowledgment  under,  what  sufficient,   1326,   1384,   1385,   1867.   1868. 
1874. 
answer  or  affidavit,  by,  1868. 
bankrupt,  by,  1868. 
letter,  by,  1868. 
mortgagee,  by,  1867. 

joint,  by,  1867,  1868. 
part  payment  and,  distinction  between,  1386. 
persons  jointly  interested,  by,  1867,  1868. 
trustee,  by,  1868. 
writing,  required  to  be  in,  1326. 
administration,  grant  to  creditor  when  statute-barred,  1388. 

right  of  next  of  kin  to,  when  barred,  1432. 
agent  when  disentitled  to  benefit  of,  1113,  1327,  1384. 
amendment  not  allowed  where  claim  barred  by,  45. 
annuity,  right  to  arrears  of,  when  barred  by,  1112,  1327,  1571,  2049. 
arrears  of  rent  or  interest,  1112,  1113,  1382,  1873,  1874. 
bond  debt,  application  of  statutes  to,  1381,  1865,  1873. 
breach  of  trust,  application  of  statutes  in  cases  of,  1093,  [1100,  1101], 

1111—1115. 
charities,  appUcation  of  statutes  to,  1299. 

to  leases  from,  1287. 
cheque  or  promissory  note,  action  on,  1383,  1384. 
colonies,  land  in,  not  affected  by,  1383. 
company,  in  case  of,  1382. 

concealed  fraud,  when  time  runs  in  cases  of,  1385. 
constructive  trust,  application  to,  1432. 
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LIMITATIONS,  STATUTES  O'S— continued. 

covenant,  action  on,  when  barred  by,  1381,  1382,  1865. 

reversion,  where  subject-matter  of  mortgage  is  a,  1381. 
for  payment  in  mortgage,  action  under,  1865. 
creditor's  action,  pendency  of,  effect  of,  1388. 
Crown,  apphcation  of  statutes  to,  383. 
debt,  when  barred  by,  1326,  1327,  1381—1389. 

charged  on  real  estate,  1381,  1382,  1389. 
defence  of,  1378. 
devasit,  action  for,  1387. 

director  of  company,  breach  of  trust  by,  1093,  1113. 
disallowance  of  claim  barred  by,  1387. 
dower,  right  to  arrears  of,  914,  1382. 
equity  follows  analogy  of,  1386. 
executor  or  administrator,  action  by,  1386 — 1388. 

right  of,  to  pay  or  retain  debt  barred  by,  1387,  1388. 
when  available  in  favour  of,  1111 — 1115. 
express  trusts,  apphcation  of  statutes  to,  1111,  1112, 1384, 1388, 1389,  1866, 

1873,  1900. 
fiduciary  relation,  where  there  is,  between  parties,  1326,  1388. 
foreclosure,  right  of  action,  when  barred,  1865,  et  seq. 
fraud,  debt  incurred  by,  1385. 
husband,  when  available  by,  857,  866,  881. 
implied  trusts,  effect  of  statutes  as  to,  1111,  1112,  1432. 
improvement  expenses,  charge  for,  under  PubUc  Health  Act,  1993. 
infants,  how  far  binding  on,  979. 
injunction,  when  a  bar  to,  546,  573,  574. 
interest,  payment  of,  effect  of  statutes  as  to,  1383,  1432. 
by  devisee  or  executor,  1383,  1867. 
mortgagor,  1383. 
persons  jointly  interested,  1383. 
receiver,  1383. 
stranger,  1383,  1869. 
tenant  for  life,  1383,  1868. 
on  legacy,  1447. 
on  mortgage  debt,  1873,  1874. 
intestates,  claims  against  estates  of,  1386,  1387. 
issue  as  to  vahdity  of  deed,  defence  after,  362. 
joint  contractors,  part  payment  by  one,  effect  of,  1386. 
judgment  creditors,  arrears  of  interest,  1874. 
for  administration,  effect  of,  1387. 
money  secured  by,  action  for,  1381,  1382. 
land  or  rent,  action  to  recover,  1381. 
legacies,  effect  of  statutes  as  to,  1431 — 1433,  1596. 
charged  on  land,  1432. 
express  trust  to  pay,  1112. 
part  payment,  1432. 
payment  of  interest  on,  1432,  1447. 
lessor,  against,  where  trespasser  acquires  title  against  lessee,  1381. 
light,  continuance  of  obstruction  to,  1388. 
lunatic,  past  maintenance  of,  1026,  1386. 
married  woman,  when  available  against,  850. 

when  by,  854,  862. 
marshalling,  effect  of,  as  to  rights  of  creditors  under,  1382. 
Mercantile  Law  Amendment  Act,  1856,  amended  by,  1326. 
mining  lease,  account  of  royalties  under,  1327. 

mortgage,  effect  of  statutes  on  rights  of  mortgagor  and  mortgagee,  1381 
1384,  1865—1874. 
security  in  form  of  trust  for  sale  treated  as,  1111. 
negligence,  action  of,  1385. 

part  payment,  acknowledgment  in  writing  and,  distinction  between,  1386. 
dissolutionT  by  one  partner  after,  2127. 
eve  of  bankruptcy,  on,  1384. 
receiver,  by,  1384. 
what  is,  1383,  1384. 

Vol.  I.  ends  with  p.  846 ;  Vol.  II.  with  p.  1824 


General  Index.  2691 

LIMITATIONS,  STATUTES  0"^— continued. 

partners,  promissory  note  by,  when  barred,  1384. 
partnership  account,  when  barred,  2104. 

debts,  when  barred,  1384,  2127. 
personalty,  mortgage  of,  application  of  statutes  to,  1866,  1867,  1874. 
possession  of  part  of  land,  effect  of,  1866. 
prior  mortgagee  by,  effect  of,  1867. 
promise  to  pay,  when  inferred,  1326. 
railway  company,  when  running  against,  707. 
real  estate  devised  subject  to  debts,  1381. 

Real  Property  Limitation  Act  (37  &  38  Vict.  o.  57),  provisions  of,  1112, 1865. 
receiver,  in  possession,  payment  by,  1383. 

without  consent  of  administratrix,  1384. 

possession  of,  effect  of,  743. 

prevents  statute  running,  1869. 

when  beginning  to  run  in  favour  of,  750,  782. 
recovery  of  land  or  rent,  when  barred  by,  1381,  1865. 
redemption,  right  to,  when  barred  by,  1867,  1868. 
renewal  of  writs,  time  not  extended  by,  2. 
rents,  accounts  of,  1433. 
residuary  legatee  cannot  set  up,  1387. 
reversionary,  where  interest  of  plaintiff  is,  1865,  1866. 
run,  when  statutes  begin  to,  1326,  1381,  1382,  1385,  1386,  1865,  1866. 
shareholder  of  company,  in  case  of,  1382. 
solicitor,  account  against,  when  barred  by,  1057,  1063,  1066. 
specialty  debt,  1382,  1865,  1873. 
stale  demand  irrespectively  of,  1389. 

subsidence,  in  cases  of,  cause  of  action  when  arising,  573,  574. 
surety,  when  running  against,  claiming  contribution  from  co-surety,  2081. 
tacking,  effect  of,  as  to  arrears  of  interest,  1873,  1874. 
taxation  of  items  statute-barred,  298. 
tenant  for  life,  action  against,  for  failure  to  repair,  1388. 

payment  of  interest  by,  effect  of,  1383,  1868,  1869. 
tithes,  effect  of,  as  to  payments  in  nature  of,  1327. 
trespasser  acquiring  title  against  lessee,  1381. 
trust  for  sale,  security  by  way  of,  when  barred  by,  1111,  1867. 

to  pay  debts,  effect  of,  1388,  1389. 
Trustee  Act,  1888,  provisions  of,  [1100,  1101],  1114,  1115,  1388. 
trusts,  express,  application  of  statutes  to,  1111,  1112,  1382,  1388,  1389. 

implied,  application  of  statutes  to,  1111,  1112. 
waste,  in  case  of,  546. 

LIMITED  OWNERS'  RESIDENCES  ACTS, 
appointment  of  guardians  under,  [948]. 
improvements  under,  [1700,  1701],  1701,  1702. 

LIMITED  PARTNERSHIP,  2095. 

LIQUIDATED  DAMAGES, 
penalty,  or,  531. 

question  of,  not  determined  on  interlocutory  application,  531. 

LIQUIDATOR, 

appeal  by,  in  winding-up,  825. 

creditor's  action  by,  1361. . 

discovery  by,  66,  72,  78. 

liability  of,  as  trustee,  1093. 

new,  vesting  stock  in,  1176,  [1204]. 

receiver,  appointed  in  substitution  for,  754. 

soUcitor  of,  1031,  1039 

LIS  PENDENS,  2041,  2042. 

action  is,  when  taken  out  of  paper  by  consent,  with  liberty  to  restore,  182. 
order  under  Settled  Land  Acts,  registration  of,  1781. 
priority  as  affected  by  registration  of,  414. 
registration  of,  414,  2002,  2029,  2041. 
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LIS  PENDENS— continued. 

registration  of,  Scotland,  effect  of  on  land  in,  2042. 

vacation  of,  [2026,  2027],  2029,  2041,  2042. 
satisfaction  of,  [2026—2028],  2029,  2041,  2042. 

LIVERPOOL  COURT  OF  PASSAGE, 
appeal  from,  816. 
application  for  new  trial  of  interpleader  issue  tried  before,  447. 

LIVING.    See  Benei'ice. 

injunction  against  taking  possession  of,  708. 
presentation  of  nominee  of  infant  to,  [974]. 
receiver  of,  756. 

LLOYD'S  BONDS,  [1957],  1972. 

LOAN, 

married  woman,  by,  to  husband,  881. 

transaction  set  aside— Money  Lenders  Act,  1900 — [2277]. 

LOCAL  BOARD, 

committal  of  members  of,  523. 

execution  against,  as  to  land  held  in  trust  for  a  contributory  place,  413. 

footway,  obstruction  of,  [577]. 

injunctions  against,  as  to  sewage,  [605,  606],  606,  609,  610. 

obtained  by,  against  nuisance,  612. 

promotion  of  Bill  in  Parliament,  as  to,  692. 
right  of,  to  repair  public  well,  551. 
sequestration  against,  for  breach  of  injunction,  [441]. 

suspension  of  operation  of,  612. 
sewage  works,  acquisition  of  right  of  way  for,  578. 
sewers,  duty  to  keep,  so  as  not  to  be  a  nuisance,  609. 
smaU-pox  hospital,  right  to  establish,  outside  district,  601. 
trespass  by,  restrained,  686. 
undertaldng  by,  510. 

LOCAL  INVESTIGATION, 
trial  by  jury  in  case  of,  361. 

LOCKE  KING'S  ACTS,  1476—1479. 

LODGMENT  (OF  FUNDS),  Chap.  XVI.,  196—208. 
account,  issue  of  transcript  of,  203. 
adversely,  206. 

amendment  of  orders  for,  203. 
box,  of,  [197—200,  201]. 

of  securities  which  must  be  placed  in,  [197 — 200],  207,  208. 
bringing  funds  into  Court,  mode  of,  under  S.  C.  F.  R.  1894.  .205—208. 
cash  of,  and  investment  thereof,  [196,  197,  201]. 
certificate  of,  203. 

of  Master,  order  on,  206. 
closing  of  bank  books,  206. 
Copyhold  Acts,  under,  205. 
Court,  in,  [196]. 

deposit  in  Court,  of  plate,  jewels,  &o.,  [197 — 200],  207. 
description  of  person  making,  202. 

of  securities  lodged,  207. 
dividends,  receipt  of,  [197]. 
East  India  Dock,  206. 
enforcement  of  order  for,  206. 
foreign  bonds,  of,  208. 
guardians'  balances,  of,  [201]. 
interest,  lodgment  with,  [196,  201]. 

accumulation  of,  202. 
investment,  order  for,  [196,  197],  202. 
jewels,  of,  [197—200]. 
Lands  Clauses  Act,  under,  205. 
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LODGMENT  (OK  FUNDS)— cowimoeeZ. 
lunacy,  orders  in,  204. 
money  raised  by  mortgage,  [201]. 
negotiable  securities,  of,  [197],  200. 
notice,  of  funds  not  to  be  dealt  with,  without,  202. 
orders  for,  regulations  as  to,  202,  203. 
Paymaster-General,  office,  duties,  and  powers  of,  202,  20,S. 

copies  to  be  sent  to,  202. 
plate,  of,  200. 

purchase-money,  of,  with  interest,  [201]. 
registrar,  order  when  to  be  drawn  up  by,  202. 
request  for,  205. 
schedules,  forms  of,  [198,  199,  201],  224. 

mode  of  transmitting,  to  Paymaster,  203. 

rules  as  to,  202,  203. 

specimen  forms  of,  [222]. 

to  be  referred  to  in  order,  202. 
securities,  of,  [197],  200. 

delivery  of,  out  of  Court,  207, 
separate  account,  to,  order  necessary  for,  205. 
suspense  account,  of  amount  paid  to,  [201]. 
time,  after  expiration  of,  205. 
for  making,  208. 

not  to  be  extended  by  amendment,  187. 
to  time,  from,  [197,  201]. 
Trustee  Act,  under,  205,  206. 

LONDON  AGENT, 

lien  of,  1040.  1047,  1052. ' 

relations  between,  and  country  solicitor,  258,  273,  289,  293,  294,  1031,  1035. 

See  SoLiciTOE. 
service  on,  352. 

LORD  CHANCELLOR, 

consent  of,  to  transfer  of  cause,  792. 
decisions  of,  sitting  alone,  815. 
visitatorial  jurisdiction  of,  1254. 

LORD  MAYOR'S  COURT.    See  Mayok's  Cotot. 

LORD  OF  MANOR.    -See  Manob. 

LORDS,  HOUSE  OF, 

order  of,  made  order  of  Court,  [844],  845. 

stay  of  proceedings  pending  appeal  to,  [840],  843,  844. 

LOST  INSTRUMENT,  [2226—2228],  2229—2231. 
costs  occasioned  by  loss  of,  2231. 
declaration  in  terms  of  Master's  certificate,  and  direction  for  execution  of 

settlement  accordingly,  [2227]. 
draft,  terms  of  instrument  estabUshed  from,  [2226]. 
evidence  of  contents  of,  2230. 

indemnity  in  respect  of,  1875,  1878,  [2228],  2228,  2229,  2230,  2231, 
inquiry  as  to  loss  of  deeds,  [2227]. 

as  to  terms  of  lost  deed,  [2226]. 
redemption,  inquiry  in  action  for,  [2227]. 

further  order,  and  indemnity  to  be  given,  [2228]. 

right  to  relief  in  respect  to  lost  deeds,  2229. 
relief  in  respect  of,  2229. 
stamped,  presumed  to  have  been,  157,  2230. 
will  found  after  administration,  judgment  under  prior  will,  [2228]. 

LUNACY, 

Act  of  1911.  .1191,  1219,  1220,  1320. 
appellate  jurisdiction  in,  204. 
Chancery,  or,  orders  in,  1220. 
husband  or  wife,  of,  effect  of,  898,  899. 
inspection  of  documents  in,  72,  75. 
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LUNACY — continued. 

jurisdiction  in,  1218—1221. 

"lawfully  detained,"  meaning  of,  in  s.  116  of  Lunacy  Act,  1890. .  1218. 

master  in,  order  of,  as  to  funds  in  Court,  204. 

orders,  &c.  in,  as  to  funds  in  Court,  204. 

in  Lunacy  and  Chancery,  204. 
partner,  of,  effect  of,  2108,  [2115]. 
stop  order  on  funds  in,  204,  487. 
transfer  of  funds  to  account  in,  204. 

LUNATIC, 

administration  of  estate  of,  1361. 

annuity  purchased  in  name  of,  [1566],  1.570. 

Asylums  Act,  1853,  provisions  of,  &c.,  1025. 

bankruptcy  of,  117. 

charging  order  on  funds  standing  to  credit  of,  472,  475. 

money  expended  on  improvements  on  improved  property  of,  984. 
committee  of,  ordered  to  make  affidavit  of  documents,  56. 
consent  by  committee  of,  933. 
conversion  of  property  of,  983,  1558. 
criminal,  one  trustee  a,  vesting  stock,  [1204]. 

Lunacy  Act,  1890,  how  far  extends  to,  1219. 
dealings  with  estate  of,  983 — 985. 

debts,  rate  of  interest  on,  against  insolvent  estate  of,  1369. 
estate  tail  of,  barring,  1717,  1718. 
exchanges,  &c.  of  land  of,  984,  985. 
foreclosure  of  estate  of,  1881. 

Government  annuity,  purchase  of,  in  name  of,  [1586],  1570. 
guardian  ad  litem  to,  appointment  of,  [928,  929]. 
in  carnera,  case  affecting,  heard,  146. 
insolvent,  maintenance  of,  984. 

interest,  rate  of,  on  debts  against  insolvent  estate  of,  1369. 
investment  of  property  of,  227. 
Lunacy  Act,  1890,  sales  of  lands  under,  983,  984. 
maintenance  of,  application  of  fund  for,  1157,  1158. 
notwithstanding  charging  order,  475. 
priority  of  sums  expended  for,  984,  1026. 
married  woman,  maintenance  and  management  of  property  of,  898. 
mines  belonging  to,  surplus  proceeds  of  sale  of,  984. 
mortgagor  becoming,  983,  [1917]. 
mortgage  of  estate  of,  983,  984,  1881. : 
reconveyance,  1881. 
repairs,  for,  984. 
necessaries,  proof  for,  against  estate  of,  1378,  1379. 
partition  action,  in,  declared  trustee,  1820,  1821. 

by  lunatic,  1805,  1806. 
partner,  judgment  in  action  against,  [2115]. 

pauper,  funds  in  Court  belonging  to,  appUed  for  his  support,  [1023],  1026, 
1157,  1158. 
enactments  as  to,  1025,  1026. 

friends  of,  entitled  to  be  recouped  in  preference  to  county,  1026. 
guardians  of  poor,  reimbursement  of  expenses  to,  1026,  1027. 
infant,  common  law  obligation  to  pay  for  necessaries,  1026. 
maintenance,  arrears  of,  declaration  as  to,  where  entitled  to  a  fund, 

[1024],  1025. 
resident  out  of  jurisdiction,  1025,  1026. 
plaintiff,  decease  of,  118. 
proof  against  estate  of,  1378. 

protector  of  settlement,  proceedings  where  lunatic  is,  1717,  1718. 
sale  of  land  of,  983,  984. 
service  on,  11. 
Settled  Land  Acts,  exercise  of  powers  under,  on  behalf  of,  1762,  1754, 

1762. 
solicitor  liable  for  improper  proceedings  on  behalf  of,  [1059]. 
special  cases,  concurrence  in,  355,  357. 
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Trustee  Acts,  appointment  of  new  trustee  under,  118S,  1191,  1218 — 1220. 
costs  of  reconveyance  or  petition  under,  where  mortgagee  lunatic,  1220, 

1221. 
infant,  where  lunatic  is,  1206,  1220. 
order  under,  when  to  be  in  Lunacy  as  well  as  Chancery,  1185,  1191, 

1219,  1220. 
service  of  petition  for  vesting  order  under,  1216. 
trustee  or  mortgagee,  vesting  lands,  &c.,  of,  1206,  1218 — 1220,  1881. 
Trustee  Relief  Acts,  payment  out  of  Court  under,  1152 — 1160. 
vesting  lands,  etc.,  of,  1191,  1206,  1218—1220,  1881. 

MAGAZINE, 

copyright  in,  669. 

MAINTENANCE, 

adult,  of,  inquiry  as  to,  [990]. 

allowances  to  trustees  in  respect  of,  966,  968. 

annuity  for,  and  education,  1569. 

chambers,  application  in,  as  to,  of  infants,  311. 

dividends  applied  for,  [212,  213]. 

infant,  of,  956 — 971.     See  Infant. 

interest  by  way  of,  legacy  when  carrying,  1446. 

lunacy,  orders  in,  204. 

lunatic  wife,  of,  898. 

non  compos,  of,  [956],  967. 

payment  sohedrJes,  forms  of,  [957,  958]. 

pauper  lunatic,  of,  [1023,  1024],  1025—1027. 

poUcy  to  reimburse  maintenance  moneys,  [959],  968. 

portion,  out  of  income  of,  [1660],  1665. 

raising  money  for,  mode  of,  968. 

rents  appUed  for,  account  of,  [948]. 

statutory  powers  of,  under  Conveyancing  Act,  1881 .  .969 — 971. 

MANAGEMENT, 

infant,  of  property  of,  [972—978],  978—983. 
internal,  of  company,  not  interfered  with,  695,  703. 
of  partnership,  not  interfered  with,  683,  2109. 
powers  of,  inserted  in  settlement,  [1651]. 
settled  estates,  of,  inquiries  as  to,  [1681,  1684,  1703]. 

MANAGEMENT  OF  PROPERTY, 

Chambers,  application  in,  as  to,  311. 

infant,  of,  orders  relating  to,  [972—978],  978—985.     -See  Infant. 

trustees,  by,  1138—1151.     See  Trustee. 

MANAGER.    And  see  Agent  ;  Receiver. 

account  by  or  against  managing  agent,  1331,  1332. 

agreement  to  employ,  specifically  enforced,  [2213]. 

borrow  money,  authorized  to,  746,  755. 

business,  of,  [730,  733],  736,  747,  749,  753. 

collieries,  of,  [733],  734,  735,  746,  753. 

debenture-holder's  action,  appointed  in,  [735],  746,  753—755,  774. 

debts,  directed  to  pay,  [728—730]. 

farm,  of,  729. 

hotel,  of,  729,  [731,  732]. 

indemnity  to,  against  liability  under  contracts,  [764],  740. 

limited  period,  to  act  for,  [728,  735],  746,  753. 

enlargement  of,  730,  746,  [763]. 
mines  of,  [733],  734,  735. 

partnership  business,  of,  [728,  730,  733],  746,  751. 
allowance  to,  2113,  [2115,  2116],  2119,  [2132]. 
partnership,  of,  account  of  salary  of,  [524]. 
personal  liability  of,  774. 
pubUo-house,  of,  [731,  732]. 
railway,  of,  appointed,  755. 
receiver  usually  appointed  to  act  as,  746. 


References  to  the  Forms  are  printed  llnis  [795J. 


2696  General  Index. 

MANAG^B,— continued. 

remuneration  of,  priority  of,  755. 

salaried,  action  by,  for  account,  1331. 

security  in  jeopardy,  to  protect,  746,  753. 

solicitors'  partnership  business,  to  wind  up,  753. 

sub-manager,  with  liberty  to  appoint,  [731]. 

surety  for,  and  receiver,  2075. 

testator's  mines  and  realty,  of,  [733]. 

time  in  which  receiver  and  manager  to  act  as,  enlarging,  [763]. 

tramway  company,  of,  753. 

unpaid  vendor,  appointed  at  instance  of,  753. 

West  Indian  estates,  of,  [777],  779,  780. 

when  appointed  by  Court,  746  et  seq. 

MANAGING  CLERIC, 

solicitor,  of,  authority  of,  1033. 

MANDAMUS, 

appeal  from  order  refusing,  32,  818. 
arbitrators,  to  appoint,  402. 
motion  for,  377. 

MANDATORY  INJUNCTION,  518—521,  [555].    See  Injunction. 

MANOR, 

inclosure  of  waste  of,  restrained,  [589],  591,  592. 

infant,  of,  order  to  appoint  steward  of,  [734]. 

lord,  right  of,  as  to  minerals,  570. 

partition  of,  1801,  1818. 

receiver  of,  to  hold  courts  and  account  for  fines,  [734]. 

sale  of,  right  to  fines  received  up  to  time  of  completion,  2183. 

MANSION-HOUSE, 

directions  to  let,  with  furniture,  [973]. 

infant,  of,  allowance  and  directions  as  to,  965,  [972,  973],  973. 

lease  of,  under  Settled  Land  Acts,  [1759],  1767. 

leave  for  tenant  for  life  to  occupy,  [1690]. 

meaning  of,  1767. 

removal  of,  restrained,  541,  542. 

repairs  and  buildings  of,  [1684,  1691],  1695,  [1700,  1701],  1702. 

sale  of,  under  Settled  Land  Acts,  [1764],  1767,  1708. 

trustees,  consent  of,  to  sale  or  lease  of,  under  Settled  Land  Acts,  1767,  1768. 

MANUFACTORY, 

what  is,  under  Lands  Clauses  Act,  2353,  2364. 

MANUFACTURING  WORKS, 

pollution  of  stream  by,  restrained,  [607],  611,  612. 

MANURE  WORKS, 

injunction  against,  601. 

MAP, 

discovery,  87. 

injunction  to  enforce  copyright  in,  669. 

tithe  commutation,  evidence  by,  1824. 

MARINE  INSURANCE.     And  see  Insurance. 

assignee  of  marine  policy  may  sue  in  own  name,  492. 

discovery  in  actions  as  to,  76. 

mutual  association,  judgment  for  contribution  between  co-sureties,  [2070]. 

partnership  for,  validity  of,  2094. 

third  party  procedure  not  applicable  to  action  on  policy  of,  21. 

MARKET,  [593],  594. 
disturbance  of,  594. 
grant  of,  construction  of,  594. 
highway,  effect  of  statutory  dedication  of  site  of,  as,  594. 
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injunction  against  establishing,  [693],  094. 

interforonoo  with  erection  of  weighing  machine,  594. 
balance  of  convenience,  consideration  of,  594. 
price  of  stoclcs,  how  ascertained,  231. 

MARKSMAN, 

affidavit,  by,  109. 

MARRIAGE, 

articles,  1643  et  seq.     See  Settlement. 
certificate  of,  153.     See  Evidence. 

forgery  of,  repayment  by  supposed  lawful  children,  [2241]. 
consideration,  what  children  are  within,  1020,  1627. 
date  of,  inquiry  as  to,  [913]. 
deceased  wife's  sister,  with,  1586. 

dissolved  on  divorce,  wife  held  to  have  survived  coverture,  1513. 
domicile,  law  of,  as  afiecting,  [1518],  1522,  1523,  1586.    See  Domicilb. 
evidence  of,  153. 

infant,  of,  [949, 1004—1012],  1012  et  seq.    See  Infant  ;  Ward  of  Court. 
no  abatement  by,  where  cause  of  action  survives,  849. 
restraint  of,  1541. 

settlement,  1624 — 1782.     See  Settlement. 
testator,  of,  inquiry  as  to,  [1505]. 
validity  of,  as  to,  1586. 

void,  declared,  and  property  vested  in  Crown,  [1582]. 
ward  of  Court,  of,  [1004—1012],  1012—1016.     See  Ward  of  Cotjht. 

contempt  by,  457,  465. 

MARRIAGE  ACTS  (4  G.  IV.  o.  76,  and  19  &  20  V.  c.  119),  1016—1019. 
proceedings  under,  [1016],  1017,  1018. 
marriage  sanctioned,  [1016]. 
penalties  under,  [1017]. 
previous  inquiry  as  to  fitness  of,  where  father  non  compos,  [1017]. 

MARRIAGE  SETTLEMENT.    /See  Settlement. 

MARRIED  WOMAN,  Chap.  XXXVII.,  847— 927.  ' 

abatement  of  action  by  marriage,  none  if  the  interest  survives,  115,  849,  850. 
acknowledgment  of  debt  by,  does  not  keep  action  alive  against  husband, 
857. 
of  deed  by,  how  taken,  896,  897. 
when  necessary,  864,  897,  898. 
acquiescence  by,  in  breach  of  trust,  1115. 
actions  by  and  against,  850  et  seq. 
administration  of  estate  of,  887,  888,  1367. 
administratrix,  payment  out  to,  898. 

retainer  by,  of  money  advanced  to  husband,  881. 
admission,  not  bound  by,  when  restrained  from  anticipation,  869. 
adultery  of,  bar  to  dower,  914,  918. 

to  equity  to  settlement,  910. 
not  to  jointure,  918. 
separation  deed,  when  avoided  by,  922. 
advancement,  power  of,  exercised  in  favour  of  husband,  805. 
affidavit,  as  to  documents  by  husband  and  wife,  74. 

of  no  settlement  on  marriage  of,  [889],  893,  899,  900. 
refusing  to  make,  889. 
after.aoquired  property  of,  when  bound  by  covenant,  864,  809. 

when  bound  by  judgment,  853,  855. 
alimony  to,  inaUenable  character  of,  925. 

restitution  of  conjugal  rights,  in  action  for,  927. 
right  to,  not  precluded  by  separation  deed,  920,  921. 
savings  out  of,  are  separate  estate,  865. 
annuity  to,  until  aUenation,  1566. 

purchase  of,  out  of  corpus,  notwithstanding  restraint  on  anticipation, 
[868]. 
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antenuptial  debt  of,  liability  in  respect  of,  854^856,  863,  878,  879. 

judgment  enforcing,  against  separate  estate,  859,  880. 
liability  of  husband  for,  857,  878,  879. 
mortgage  of  wife's  estate  for,  882. 
contract  or  tort  of,  judgment  in  respect  of,  against,  [848]. 

against  widow   or   divorced  woman, 
[848]. 
enforcing  by  equitable  execution,  as  to,  854. 
anticipation  by,  restraint  on,  effect  of,  869 — 872,  879,  880.    See  infra, 

"  Restkabstt  on  Anticipation." 
appeal  by,  costs  of,  31,  851. 

security  for  costs  of,  ordered  to  give,  31. 
attachment  of,  for  disobedience  to  order,  855. 

of  debt  owing  to,  850,  856,  880. 
authority  of,  to  pledge  husband's  credit,  883,  884. 
bankrupt,  when  liable  to  be  made,  856,  875,  876. 
bare  trustee  may  convey  as  feme  sole,  864. 
breach  of  trust  by,  liability  of  separate  estate  for,  863,  870,  884,  1094. 

liability  of  husband  for,  884. 
business,  carr3dng  on,  separately  from  her  husband,  860,  875,  876,  883. 
capacity  of,  to  enter  into  contract,  874 — 876. 
caveat,  entering,  does  not  institute  proceedings,  852. 
changing  solicitor,  when  party  to  matrimonial  suit,  1036. 
charge  on  separate  estate,  of  declared,  [858,  859]. 

ordered,  notwithstanding  restraint  on  anticipation,  [866,  868]. 
chose  in  action  of,  905  et  seq. 

equity  to  a  settlement  out  of,  905. 
reduction  into  possession,  what  is,  909. 
reversionary,  alienation  of,  895,  896. 
commission  to  examine,  [889,  891,  892],  895. 
committal,  judgment  against,  not  enforceable  by,  856. 
compromise  by,  order  for  examination  as  to,  892. 
binding  on  reversionary  interest,  896. 
effect  of,  881,  896. 
confirmation  by,  after  majority,  of  covenant  entered  into  when  infant,  862. 
consent  of,  to  payments  to  husband,  [889 — 893],  893. 

when  dispensed  with,  893. 
contract  during  coverture  judgment  in  respect  of,  against,  [847]. 

against  widow  or   divorced   woman, 
[847]. 
antenuptial,  judgment  in  respect  of,  against,  [848]. 

against  widow  or  divorced  woman,  [848]. 
contracts  between  husband  and  wife,  880,  881. 

by,  binding  on  separate  estate,  861,  875. 
enforcement  of,  852,  853,  897. 

under  Married  Women's  Property  Act,  1882.  .849,  852,  875. 

1893.. 853. 
contributory,  liable  as,  854. 

liability  of  husband  of,  857. 
conversion  of  property  of,  897. 
costs,  charge  of,  on  property  recovered,  1048. 

husband  joined  as  co-plaintiff  where  wife  real  plaintiff,  852. 
interest  of  married  woman  charged  with  trustees'  costs,  notwithstand- 
ing restraint,  [849]. 
judgment  against,  for,  [849]. 
liability  of  next  friend  for,  851. 
order  to  tax,  may  be  obtained  by,  261 
recovered  by,  are  separate  property,  849. 
security  for,  when  required  from  married  woman  or  next  friend,  30, 

31,  132,  851. 
separate  property  when  available  to  answer,  480,  [849],  851,  861,  862. 
counsel,  certificate  of,  that  settlement  does  not  include  the  fund,  889, 893, 900 
counterclaim  by,  costs  of,  852 
County  Court,  in,  examination  and  consent,  how  taken,  895. 
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coverture,  contract  during,  judgment  in  respect  of,  against,  [847]. : 

against  widow  or  divorced  woman,  [847]. 
credit  of  husband,  authority  to  pledge,  883,  884. 
curtesy  of  husband,  866,  874,  888. 
damages  recovered  by,  are  separate  property,  849,  877  : 

when  attachable,  850 
debt  or  engagement  of,  separate  property  when  bound  by,  855,  875,  876. 
default  of  appearance  by,  855. 
defendant,  852,  et  seq. 

delivery  of  possession  of  land  assigned  for  dower,  [911]. 
deserted  wife,  authority  of,  to  pledge  husband's  credit,  883. 

equity  of,  to  settlement,  [902],  909. 

maintenance  of,  911. 

order  for  payment  to,  890,  898. 

property  of,  treated  as  separate,  898. 
devastavit  by,  855,  885. 

"  discovert,"  wheii,  within  Statute  of  Limitations,  850. 
disentailing  deed  by,  [892]. 
dismissal  of  action  by,  852. 
dissolution  of  marriage,  effect  of,  on  marriage  settlement,  923 — 925. 

on  separation  deed,  922. 
dividends  paid  to,  [210,  212]. 

Divorce  Court,  power  of,  to  alter  marriage  settlements,  923 — 926. 
divorced  husband,  order  extinguishing  life  interest  and  derivative  interest 

of,  under  marriage  settlement,  [923]. 
divorced  wife,  action  against,  in  maiden  name,  854. 

allowance  to,  dum  casta,  925,  926. 

judgment  against,  [847,  848]. 

order  for  payment  to,  890,  898. 

status  of,  926,  927. 
domicile  of,  [1518],  1522,  1523.     And  see  Domicii.b. 

effect  of,  on  equity  to  settlement,  909. 
dower  of,  911 — 917.    See  Dowbe. 

assignment  of,  time  for  ascertaining  value,  914. 

extinguishment  of,  by  concurrence  in  mortgage,  882. 

nature  of  right  of,  in  equity,  914. 
earnings  of,  876,  898. 
election  by,  to  take  land  money  as  land,  [891,  892],  894. 

acts  evidencing,  865. 

as  to  real  estate,  acknowledgment  of  deed  not  necessary,  805. 

between  will  and  dower,  916,  [1484,  1485],  1531. 

to  take  property  as  land  or  money,  865,  894,  897. 

under  or  against  instrument,  865,  870,  1529 — 1531. 
engagement  of,  separate  estate  when  bound  by,  861,  862. 
entireties,  husband  and  wife  taking  by,  874,  906,  927. 
equitable  assets,  separate  estate  of,  dealt  with  as,  1367. 
equity  of,  to  a  settlement,  900 — 911. 

adultery  of  wife  a  bar  to,  910. 

of  husband,  effect  of,  910. 

amount  settled  on  wife,  906,  910. 

assignees  of  husband,  as  against,  [902],  908. 

distinction  between  husband's  assignment  of  life  estate  and  of 
absolute  interest,  909. 

assignment  by  wife  by  deed  acknowledged,  defeated  by,  895. 

attaches  only  to  property  to  which  husband  entitled  jvre  mariti,  906. 
not  confined  to  personal  estate,  906. 

bankruptcy  or  insolvency  of  husband,  on,  [902]. 

Chambers,  order  in,  as  to,  [901]. 

children,  rights  of,  907,  908. 

choses  in  action,  as  to,  905,  909. 

curtesy  of  husband  not  interfered  with,  905. 

deserted  wife,  [902]. 

dies  with  her,  908. 

discretion  of  Court  as  to  enforcing,  906,  910. 
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equity  of,  to  a  settlement — coidinaed. 

divorce  of  Tvife  before  judgment,  effect  of,  908. 
foreign  domicile,  when  it  attaches  in  case  of,  909. 
form  of  settlement,  [900—904],  905,  907. 
fraud  by  wife,  effect  of,  862,  863. 
husband's  debt  to  testator,  as  against,  906. 
incumbrancers  of  husband,  as  against,  908,  909. 
inquiry  as  to  settlement,  [901]. 
life  estate  of  wife,  of,  906,  908. 
limitation  of  children,  form  of,  [902],  905. 
maintenance,  &c.,  clauses  unnecessary,  905. 
Married  Women's  Property  Acts,  how  affected  by,  905. 
misconduct  of  wife,  effect  of,  910. 
of  husband,  909,  910. 
misrepresentation  by  wife,  effect  of,  862,  863. 
nature  of,  905. 

order  for  settlement,  where  desired  on  examination,  [900,  901]. 
by  declaration  without  deed,  [903]. 
further  order  in  Chambers,  [901]. 
payment  and  lodgment  schedules,  [901,  904]. 
where  annual  sum  paid  to  wife  out  of  income  and  capital,  907. 
husband  bankrupt,  [902]. 

claimed  no  part,  [903]. 
property  subject  to,  906,  907. 
release  of,  by  deed  acknowledged,  895,  909. 
restraint  against  anticipation,  inserted  in  settlement,  905. 
reversionary  fund  of,  906. 
separation  from  husband,  effect  of,  910. 
small  fund,  whole  of,  settled,  910. 
sums  under  200Z.,  of,  905. 
ultimate  limitation,  form  of,  905,  907. 
waiver  of,  defeats  right  of  children,  908. 

after  reference  to  approve  settlement,  effect  of,  908. 
ward  of  Court,  by,  not  allowed,  894,  908. 
whole  fund  settled  in  special  cases,  908,  910. 
estoppel,  not  bound  by,  when  restrained  from  anticipation,  869. 
examination  of,  amount  of  fund  must  be  ascertained,  894. 
in  County  Court,  895. 
local  custom  dispensing  with,  void,  897. 
order  for,  by  Commissioners,  [890,  891,  892],  895. 

as  to  money  arising  from  land  subject  to  entail,  [892]. 
as  to  post-nuptial  settlement,  [891]. 

as  to  reinvestment  of  fund  in  land,  or  electing  to  take  it  as  money, 
[891]. 
recital  of,  in  orders,  [889,  891,  900]. 
required,  before  ordering  payment  to  husband,  893. 

or  to  wife  on  her  separate  receipt,  893. 
restraint  on  anticipation,  on  removal  of,  by  order  of  Court,  [867],  871, 

872. 
under  Settled  Estates  Act,  898. 
when  dispensed  with,  894,  898. 
where  wife  resident  abroad,  895. 
execution  against  property  of,  480,  854,  856. 

equitable,  by  appointment  of  receiver,  851,  856. 
executor  of,  has  no  right  of  retainer   as  against   separate  estate, 

887. 
executrix,  may  act  as,  884. 

devastavit  by,  855,  884,  885. 
judgment,  against,  as,  [848]. 
payment  out  of  Court  to,  898. 
restrained  from  dealing  with  estate,  716,  717. 
wiU  by,  886. 
father  cannot  be  ordered  to  maintain,  853. 
feme  sole,  has  capacity  of,  qua  separate  property,  861, 
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Fines  and  Recoveries  Act,  acknowledgment  under,  896,  897. 
order  empowering  wife  to  convey,  897. 
where  husband  lunatic,  898,  899. 
false  imprisonment,  action  for,  against,  850. 
firm  in  which  partner,  judgment  against,  [849]. 
foreclosure,  judgment  for,  against,  883. 
foreigner,  exercising  power,  887. 
formd  pauperis,  suing  in,  875. 
fraud  by,  862,  863,  869,  896,  910. 
furniture  supplied  to,  settlement  of,  directed,  [867]. 
further  consideration,  order  on,  for  payment  to,  894. 
garnishee  proceedings  against,  480,  850,  856. 
general  engagements  of,  861,  862,  v.  inf.  separate  property, 
gift  to,  by  husband  or  stranger,  860,  861,  881. 
government  annuity  for,  direction  for  investment  on,  [868]. 
guardian,  should  not  be  appointed  sole,  952. 
hotel  keepers,  right  of,  to  lien  as  against,  862. 
husband,  agreements  by  wife,  with,  880,  893. 
bankruptcy  of,  effect  of,  863,  864. 
concurrence  of,  in  deed,  dispensed  with,  897. 
co-plaintiff,  joined  as,  where  wife  real  plaintiff,  852. 
debts,  contracts,  &c.,  of  wife,  when  liable  to  be  sued  for,  878,  883,  884. 
of,  restraint  on  anticipation  removed,  with  view  to  payment  of, 
[868]. 
gifts  by,  to  wife,  860. 

purchasing  in  joint  names  of  himself  and  wife,  860. 
rights  of  wife  against,  850,  866. 

summary  decisions  of  questions  between  husband  and  wife,  858. 
tort  of  wife  independently  of  contract,  liable  for,  857. 

judgment  in  pure,  common  law,  action  for,  857. 
when  a  proper  or  necessary  party,  849,  854. 
wife,  when  liable  to  be  sued  by,  853,  881. 
when  competent  to  sue,  849,  850. 

without  joining,  849,  850. 
indemnify  trustee,  when  liable  to,  863,  870. 
infant,  consent  of,  not  taken,  894,  908. 
management  of  estate  of,  982. 
ratification  or  confirmation  by,  862,  1632. 
in  formd  pauperis  suing,  as  to,  1021,  1022. 
injunction  against  interference  by  husband,  866. 

not  granted  against,  to  restrain  dealing  with  property,  pendente 
lite,  853,  854,  862. 
inquiry  as  to  property  of,  on  dissolution  of  marraige,  925. 
instituting  proceedings,  liable  for  costs,  notwithstanding  restraint  on  antici- 
pation, 851,  [886]. 
investment  by,  of  husband's  moneys  without  his  consent,  877. 
joint  contractor,  judgment  against,  856. 

names  of  husband  and  wife,  purchase  in,  860. 
tenancy  of,  874,  875,  906. 
severance  of,  909. 
jointure,  bar  of  dower  by,  916. 

confirmed,  deeds  to  bo  produced,  [917]. 
delivery  of  deeds,  918. 

directed  to  be  made  good,  account  of  rents,  [917]. 
not  forfeited  by  adultery,  918. 

succession  duty  on  cessor  of,  in  case  of  sale  under  power,  918. 
will,  power  to,  created  by  private  Act  of  Parliament,  passed  at  time 
when  will  would  have  had  no  operation  as  to  land,  may  be  validly 
exercised  by,  918. 
judgment  against,  [847 — 849],  855. 
default,  by,  855. 
effect  of,  856. 

enforcement  of,  480,  856,  880. 
by  attachment  of  debt,  850. 
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judgment  against — continued. 
jointly  liable,  effect  of,  856. 
with  husband,  856. 
judgment  debt  incurred  by,  under  former  coverture,  854. 
judicial  separation,  dealings  with  wife's  reversionary  interest  after,  [922]. 
effect  of,  on  authority  to  pledge  trust  and  orecUt,  883. 
on  marriage  settlement,  923  et  seq. 

on  right  to  custody  or  guardianship  of  children,  955,  998. 
right  to  alimony  not  precluded  by,  920,  921. 
leaseholds,  of,  purchase  of  reversion,  by  husband,  874. 
leases  to  or  by,  renewal  or  grant  of,  under  11  Geo.  IV.,  1  Will.  IV.  c.  65. . 

987,  988. 
legacy  by,  under  power  of  appointment,  bears  interest,  1446. 
to,  payment  of,  1443,  1444. 

set-off  of  husband's  debt  against,  1587. 
life  estate  charged,  notwithstanding  restraint  on  anticipation,  [866]. 

interest  of  divorced  husband  extinguished,  [923]. 
Limitations,  Statutes  of,  when  running  against,  850. 
when  in  favour  of,  854,  862. 

available  by  husband,  857,  866,  881. 
loan  by,  to  husband,  881,  1406. 

Local  custom  to  alienate  land  without  separate  examination,  void,  897. 
lunacy  of  husband  or  wife,  898. 

authority  of  wife  to  pledge  credit  of  lunatic  husband,  898. 
jurisdiction  to  pass  wife's  legal  estate  under  Fines  and  Recovcriss  Act, 
899. 
maintenance  of,  when  of  unsound  mind,  898. 
misrepresentation  by,  effect  of,  862,  869,  896. 

mortgage,  authorized  to  concur  in,  notwithstanding  restraint  on  anticipa- 
tion, [868]. 
mortgagee,  can  convey  without  deed  acknowledged,  864. 
mortgages  of  estate  of,  871,  882,  883,  1874. 
necessaries  for,  liability  of  husband  for,  883,  884,  898. 
new  trial,  judgment  on  application  for,  852. 
next  friend,  incapable  to  act  as,  851,  933. 
next  friend  of,  duty  of,  to  produce  his  authority,  851. 
costs,  where  married  woman  sues  by,  851. 

security  for,  851. 
liability  of,  for  costs,  851. 
when  necessary,  851. 
no  settlement,  affidavit  of,  [884],  893,  899,  900. 
originating  summons  by,  description  of  plaintiff,  850. 
paraphernalia  of,  861,  881. 
parties  to  action  by,  or  against,  849 — 852. 

partition  action,  request  by  married  woman  for  sale  in,  897,  1805,  1806. 
partner,  judgment  against  firm  in  which,  [849]. 
partnership,  right  to  sue  in  respect  of  interest  in,  850. 
payment  and  transfer  of  fund  of,  889  et  seq. 

affidavit,  refusal  to  make,  889. 

divorced  woman,  890,  898. 

hearing,  ordered  at,  894. 

husband,  to,  where  no  settlement,  [889],  893. 

where  settlement  not  affecting  fund,  [889],  900. 
wife  electing  to  take  as  money,  [891,  892]. 
protection  order,  to  woman  who  has  obtained,  898,  900 
receipt,  on  her  separate,  895,  898. 
separate  examination  of  wife  when  necessary,  893,  894. 
where  settlement  not  affecting  fund,  [889],  900. 
wife,  to,  as  administratrix  or  executrix,  898. 
for  her  separate  use,  893,  894. 
of  dividends  to,  [210,  212]. 

not  in  her  own  right,  [217]. 
to  husband  and  wife  successively,  [210],  226. 
where  wife  nan  compos,  898. 
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personal  property  detained  by  husband,  may  sue  for  return  of,  850. 
petition  by,  costs  of,  832. 

husband  not  to  be  joined,  850. 
plaintiff,  costs  of,  851,  852. 

against,  for  costs,  [849]. 

description  of,  850. 

judgment  dismissing  action  by,  852. 

receiver  appointed,  when,  852. 

right  of  action  by,  850. 
plaintifi  or  defendant,  847  et  seq. 
policy,  appointment  of  trustees  of  money  receivable  under,  [872]. 

after  taken  wife,  rights  of,  874,  878. 

for  benefit  of  wife  under  Married  Women's  Property  Acts,  873,  878. 

removal  of  restraint  on  anticipation,  effected  on  occasion  of,  [868]. 

widow  and  children  of  second  marriage,  rights  of,  873. 
post-nuptial  settlement,  examined  as  to,  [891]. 
power,  general,  cannot  exercise,  so  as  to  defeat  creditors,  863. 

foreigner,  where  married  woman  a,  886,  887. 

property  appointed  under,  available  as  assets,  863,  886,  887. 
distinguished  from,  876. 

will  in  execution  of,  886,  887. 
privilege,  need  not  answer  questions  criminating  husband,  96. 

as  to  access  before  marriage,  95. 
probate  of  will  of,  887,  888. 
protection  order,  having  obtained,  actions  by  and  against,  898. 

receipt  of,  a  valid  discharge,  898. 

transfer  or  payment  to,  898,  900. 

treated  as  feme  sole,  893,  923. 

wiU  of,  888,  923. 
protector  of  settlement,  entitled  for  separate  use,  is,  1717. 
ratification  by,  of  contract  on  majority,  862. 

real  estate  of,  disposition  of,  by  deed  acknowledged,  864,  897,  898,  899. 
receiver  of  separate  property  of,  751,  752,  760,  862. 
redemption  action  by,  883. 

representation,  when  bound  to  make  good,  862,  869. 
request  by,  for  sale  under  Partition  Act,  897,  1805,  1800. 
restitution  of  conjugal  rights,  decree  for,  927. 
restrained  from  anticipation,  payment  of  dividends  to,  [212]. 
restraint  on  anticipation  by,  [866 — 868],  8(i'.) — 872. 

absolute  interest,  aifecting,  869. 

arrears  of  income  subject  to,  bound  by  judgment,  856,  870. 
retained  to  answer  costs,  480. 

breach  of  trust,  property  impounded  to  answer,  notwithstanding,  870, 
1094. 

charging  order  on  dividends  subject  to,  475. 

costs,  orders  enforcing  payment  of,  notwithstanding  restraint,  [849]. 
separate  property  available  to  answer,.  851. 

duration  of,  871. 

election,  not  binding  on  property  subject  to,  865,  870. 

inalienable  character  of  property  subject  to,  869 — 871,  879,  880. 

income  subject  to,  when  bound  by  judgment,  856. 

ineffectual,  872. 

judgment  limiting  execution  against  property  not  subject  to,  855. 
not  available  to  satisfy,  [847,  848]. 

judicial  separation  or  protection  order,  how  affected  by,  923. 

marshalling,  indirectly  defeated  by,  2022. 

overriding,  924. 

payment  of  dividends  to  feme  subject  to,  [212]. 

remoteness,  when  void  for,  872. 

removal  of,  by  orders  of  Court,  under  Conveyancing  Act,  1911,  s.  7 . . 
[866—868],  871,  872. 

revives  on  subsequent  marriage,  871. 

severing,  provisions  restraining,  872. 

settlement,  when  inserted  by  Court  in,  1654. 
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restraint  on  anticipation  by — conlinued. 
solicitor's  lien  notwithstanding,  1051. 
validity  of,  under  Married  Women's  Property  Act,   1882.. 879, 

880. 
words  creating,  869. 
reversion  of  leaseholds  belonging  to  wife,  purchase   of,   by  husband, 

874. 
reversionary  property  of,  disposition  of,  895,  896. 
dealing  with,  after  judicial  separation,  [922]. 
execution  against,  856. 

falling  into  possession  after  judicial  separation,  923. 
inalienable  character  of,  895,  896. 
restraint  on  anticipation,  affected  by,  869. 
savings  of,  when  separate  estate,  865. 
security  for  costs  by,  30,  132. 

when  required,  31,  851. 
separate  estate  or  property  of,  858 — 888. 
accruer  of  title  to,  877. 

acknowledgment  of  deed  of  conveyance  of,  864. 
actions  by  and  against,  in  respect  of,  849,  et  seq. 
adjudication  in  bankruptcy  against,  863,  864. 
advancement  to  husband  out  of,  865. 
annuitant,  1569. 

ante-nuptial  debts,  when  liable  for,  854,  863,  878. 
business,  carrying  on  separately  from  husband,  800,  875,  876. 
contracts  binding  on,  849,  855,  856,  875,  876. 
costs,  available  to  answer,  851,  852,  862. 

covenant  to  settle  after-acquired  property  when  binding  on,  869. : 
curtesy  of  husband  attaches  to,  866. 
duration  of  separate  use,  860. 

earnings  of  separate  business  by  wife,  860,  875,  876. 
election  binding  on,  where  not  restrained,  865,  870. 
equitable  assets,  is,  887,  1367. 

fee  simple,  power  of  disposition  by  deed,  864. 
gift  by  husband  to  wife,  860. 

over  to  survivors,  separate  use  attaches  to,  861. 
improvements  of,  by  husband,  866. 
injunction  to  prevent  dealing  with,  not  granted,  853,  854. 
inquiry  of  what  consisting,  [858,  859]. 
intention  of  feme  to  bind,  when  inferred,  862. 
judgment  limiting  execution  against,  855. 
liability  of,  for  debts  and  engagements,  865. 

devastavit,  for,  855. 

frauds,  for,  862,  869. 

general  engagements,  for,  86],  862. 

torts  and  breaches  of  trust,  for,  863. 

misrepresentation,  for,  862. 
Limitations,  Statute  of,  may  be  pleaded  in  respect  of,  854,  862. 

available  in  favour  of  husband,  879. 
Married  Women's  Property  Act,  1870,  under,  873,  874. 

1882,  under,  874  et  seq. 
nature  of,  860  et  seq. 
powers  of  disposition  of,  804. 
real  property  over  which  husband  and  wife  have  joint  general  power  of 

appointment,  is  not,  875. 
receiver  of,  appointed,  751,  760. 

restraint  on  anticipation  of,  866,  et  seq.  v.  sup.  restraint  on  anticipation, 
reversionary  property,  876,  877,  [922]. 
separate  examination  of,  889  et  seq.  v.  sup.  examination, 
sequestration  against,  444. 
"  sole,"  meaning  of  term,  859,  860. 
specific  performance  decreed  as  against,  2162, 
spes  successixmis  forming  part  of,  877. 
transfer  and  payment  out,  separate  examination,  893. 
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separate  estate  or  property  of — contimied. 

trustees  of,  not  necessary  parties  to  action,  853. 
undertaking  to  pay  costs  out  of,  261. 
what  words  of  gift  create,  859,  860. 
will  of,  885—888. 
separation,  agreement  for,  must  be  immediate,  919. 
consideration  to  support  deed  of,  919. 
covenant  by  husband  in  separation  deed,  to  pay  monthly  Sums,  not 

settlement  of  own  property,  880. 
covenants  in  deed  of,  enforced,  531,  920,  921. 
custody  of  children,  clauses  in  deed  as  to,  921. 
dissolution  of  marriage,  subsequent  to,  922. 
effect  of,  on  equity  to  settlement,  910. 

on  liability  of  wife's  separate  estate,  870. 
on  marriage  settlement,  926. 

on  wife's  authority  to  pledge  husband's  credit,  883,  884. 
injunctions  to  enforce  agreement  of,  920. 
judicial,  effect  of,  923  et  seq. 

proceedings  in  Divorce  Court  as  to  validity  of,  920. 
renewal  of  cohabitation,  effect  of,  921,  922. 
specific  performance  of,  agreement  for,  [919],  920. 
rejecting  illegal  stipulations,  921. 
trustee,  intervention  of,  unnecessary,  919. 
sequestration  for  costs  against,  when  restrained  from  anticipation,  870. 
set-off  against  costs  payable  by,  852. 

settlement  of  own  property,  covenant  by  husband  to  pay  monthly  sums  in 
separation  deed,  is  not,  880. 
on  marriage  of,  affidavit  of  no,  [889],  893,  899,  900. 

after-acquired  property,  when. bound  by,  1630 — 1633. 
confirmation  of,  post-nuptial,  where  woman    married 
before,  1883..  [891]. 
under  Married  Women's  Property  Act,  1907.  .879. 
equitable  jurisdiction  in   aid    of,    where   no    issue  of 

marriage,  926. 
equity  to  a  settlement,  by  virtue  of,  900 — 911,  v.  sup. 

equity  of,  to  settlement, 
excepted  from  Married  Women's  Property  Act,  1882. . 

879,  1632. 
jurisdiction  as  to,  how  exercised,  924,  925,  926. 

nullity  cases,  includes,  924. 
life  interest  and  derivative  interest  of  divorced  husband 

under,  extinguished,  [923]. 
post-nuptial,  confirmed,  [891]. 
to  separate  use  of,  how  carried  out  by  Court,  1654.     See 

Settlement. 
variation  of,  by  Divorce  Court  after  judicial  separation 
or  dissolution  of  marriage,  923 — 925. 
shareholder,  when  liable  as,  854,  803. 
shares  or  stock  belonging  to,  877. 
special  case,  concurring  in,  355,  357. 
specific  performance,  entitled  to,  862. 

when  decreed  against,  2152. 
spes  successionis  belonging  to,  877. 
statement  of  claim  in  action  against,  855. 
status  of,  how  affected  by  judicial  separation,  protection  order,  or  divorce, 

898,  921,  923,  926,  927. 
stock  or  shares  belonging  to,  877. 
stop  order  on  property  of,  487. 
surety,  when  in  position  of,  for  husband,  882. 
taxation  by,  261. 
tenant  in  tail,  disentailing,  [892]. 
tort,  action  by  or  against  husband  or  wife  in  respect  of,  851,  870,  871. 

of,  liability  of  husband  for,  857. 
trade,  carr3dng  on,  separately  from  her  husband,  860,  875,  876,  883. 
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trustee,  may  convey  without  deed  acknowledged,  864,  885. 

bare,  may  convey  as  feme  sole,  864. 

capacity  and  liability  of,  885. 

declared,  together  with  her  husband,  [1229]. 
trustees  for, 

costs  of,  charged  on  her  property  notwithstanding  restraint  on  antici- 
pation, [849],  852. 

indemnity,  when  entitled  to,  from  her,  863,  870. 

not  necessary  parties  to  action  against  her,  853. 
undertaking  by,  as  to  damages  and  costs,  510,  850. 
unity  of  person  in  husband  and  wife,  doctrine  of,  853,  878,  906,  927. 
unsound  mind,  payment  of  wife's  property  where  husband  or  wife  is  of,  898, 
899. 

where  wife  is  of,  payment  not  ordered  to  husband  unconditionally,  898, 
899. 
wages  and  earnings  of,  876,  898. 

ward  of  Court,  not  allowed  to  waive  right  to  settlement,  894. 
widow,  judgment  against,  [847,  848]. 

as  executrix,  [848]. 
widowed,  action  against,  on  contract  made  during  coverture,  855. 
will  of,  assent  of  husband  to,  formerly  determined  by  his  death,  886 

power  of  appointment,  under,  886. 

property,  as  to,  acquired  after  protection  order,  or  judicial  separation, 
888,  923. 

separate  property,  as  to,  887. 

where  husband  waives  jtis  mariti,  885. 
writ,  form  of,  in  action  by  married  woman  suing  alone,  850. 
MARRIED  WOMEN'S  PROPERTY  ACTS,  1870,  1874, 
administration,  rules  as  to,  not  altered  by,  1367. 
ante-nuptial  debts  of  wife,  liability  for,  857. 
deposits  of  married  woman  in  savings  bank,  873. 
equity  of  settlement,  how  affected  by,  905. 
personal  property  descended,  right  of  wife  to,  873. 
policy,  appointment  of  trustee  to  receive  moneys,  [872]. 

for  benefit  of  wife  effected  under,  873 
rents  of  real  estate  descended,  right  of  wife  to,  873. 
repeal  of,  by  Act  of  1882.  .873. 
wages  and  earnings  of  married  woman,  873. 
MARRIED  WOMEN'S  PROPERTY  ACT,  1882, 

action  by  and  against  married  woman  under,  851  et  seg. 
ante-nuptial  debts,  liabiUty  for,  854. 
capacity  of  married  woman  under,  874. 
contract  by  married  woman  under,  849. 
curtesy,  does  not  deprive  husband  of  right  to,  860,  874,  888. 
equity  to  settlement,  how  affected  by,  905. 
husband,  rights  of,  how  affected  by,  866. 
loan  by  wife  to  husband,  881 
policy  money,  appointment  of  trustees  of,  [872]. 
restraint  on  anticipation  excepted  from,  879,  880. 
retrospective  effect  of,  875. 

s.  17,  summons  under,  appearance  to,  not  required,  310. 
separate  property  under,  874  et  seq.    See  Makbied  Woman. 
settlements  excepted  from,  879. 
status  of  married  woman  under,  874. 
stocks,  shares,  &c.,  of  married  woman,  877. 
will  of  married  woman  under,  887. 
woman  married  after,  876. 
before,  876. 

MARRIED  WOMEN'S  PROPERTY  ACT,  1893, 

contract  of /erne  binding,  though  no  separate  property  then  in  existence,  853. 

and  binding  on  all  future  property,  853. 
costs,  payment  of,  out  of  property  subject  to  restraint  on  anticipation, 
[849],  851. 

Vol.  I,  ends  with  p.  846 ;  Vol.  11.  with  p.  1824. 
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MARRIED  WOMEN'S  PROPERTY  ACT,  1907, 
feme  sole,  may  convey  as,  864,  885. 
settlement,  as  affecting,  879,  1632. 
trustee,  or  1.  p.  r.,  conveyance  by,  as,  804,  885. 

jVIARSHALLING  assets,  1590— 1U08. 
annuitant,  in  favour  of,  [1596]. 
assets  applied  in  proper  order,  [1596],  1007,  1008. 
charity,  for,  1307. 

costs  of  administration  action,  for  payment  of,  1005. 
creditors,  in  favour  of,  not  now  necessary,  1604. 
descended  estate,  against,  [1596,  1600]. 

rents  and  profits  of,  [1596]. 
estate  subject  to  general  power  of  appointment,  against,  [1598],  1606. 

but  power  must  be  exercised,  1006. 
estates  charged  with  debts,  against,  [1599,  1600],  1605,  1606. 

devised  in  trust  to  pay  debts,  against,  [1598],  1605. 
lapsed  bequests,  against,  [1600],  1605. 
legacies  payable,  some  out  of  two  funds,  others  one,  [1603]. 
legal  and  equitable  assets,  between,  [1596],  1607,  1608. 

priority  of  specialty  debts  aboHshed,  1367,  1604,  1607. 

what  are,  1367,  1368,  1605,  1606. 
Limitations,  Statutes  of,  application  of,  1382. 
married  woman,  property  appointed  by,  when  assets,  1606,  1607. 
order  of  administration  of  assets,  1604—1607. 
pecuniary  legatees  and  annuitants,  in  favour  of,  [1596]. 

against  descended  realty,  [1596,  1600]. 

realty  charged  with  debts,  [1599, 1600]. 

not  entitled  to  marshal  against  specific  legatees,  and  residuary  devisees, 
[1602]. 
principal  and  agent,  as  between,  1332. 

rents  and  profits  of  realty  resorted  to  immediately  after  corpus,  [1597],  1007. 
residuary  personalty,  including  lapsed  specific  bequests,  declared  primary 
fund,  [1600]. 
realty  and  specific  devises  and  bequests,  [1598 — 1600],  1606. 
specific  legatee,  compensation,  amount  of,  1607. 

MARSHALLING  SECURITIES,  [2016—2020],  2020—2022. 
Admiralty  Court,  in,  2022. 
case  for,  how  to  be  raised,  2021,  2022. 
factors,  against,  2022. 

general  and  specific  charges,  as  between,  2021. 
judgment  creditors,  by  and  against,  2021. 
mortgagee,  by,  against  landlord  distraining,  1898. 
mortgagees,  as  between,  [2019],  2021,  2022. 
portioner,  in  favour  of,  2021. 
principal  and  agent,  as  between,  1332. 
principle  of  rule,  2020. 

third  parties  not  prejudiced,  2021. 
restraint  on  anticipation,  notwithstanding,  2022. 
simple  contract  creditors,  in  favour  of,  2021. 
subsequent  incumbrancers,  as  between,  2021. 
surety,  marshalling  against,  to  whom  securities  assigned,  [2016],  2021. 

in  favour  of,  [2017],  2021,  2089. 
volunteers,  in  favour  of,  [2018],  2021. 

under  settlement,  unsettled  property  marshalled,  [2018],  2021. 

MASTER  IN  CHANCERY, 

powers  and  duties  of,  314,  315.     See  Cbetificate. 
Judicial  Trustees  Act,  under,  1239. 

MASTERS, 

in  King's  Bench  Division,  powers  of,  313,  513. 

nominated  to  execute  deed,  [416]. 

ordered  not  to  deHver  out  documents,  [485]. 

Beferences  to  the  Forms  are  printed  thus  [795]. 
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MAYOR'S  COURT, 

appeal  from,  where  error  in  proceedings,  788. 

by  special  leave,  817. 
foreign  attachment  in,  under  custom  of  London,  481. 
jurisdiction  of,  788. 
prohibition  to,  786,  787,  788,  789. 
removal  of  action  from,  to  High  Court,  [801],  804. 

MEETINGS, 

improper,  restrained  by  injunction,  691,  704. 

MEMORANDUM  017  ASSOCIATION,  ALTERATION  OF  PROVISIONS  OP, 
AND  REORGANIZATION  OF  COMPANY,  [2437—2439],  2439—2442. 
advertisement  of  orders,  [2437],  2439,  2442. 

dispensing  with,  2442. 
alteration  of  memorandum,  [2437],  2439,  2440. 
alterations  sanctioned  by  Court,  2440 — 2442. 

principles  on  which  Court  acts,  2441. 

procedure,  2441,  2442. 
Board  of  Trade,  submission  of  proposed  alteration  to,  when  necessary,  2440. 
capital,  special  resolution  reorganizing,  confirmed,  [2439]. 
change  of  name,  2441. 

deed  of  settlement,  memorandum  and  articles  substituted  for,  [2438]. 
form  of  order  altering  provisions  of  memorandum  of  association,  [2437]. 
jurisdiction  under  Companies  (Consolidation)  Act,  1908 . .  2440. 

High  Court,  2440. 

Board  of  Trade,  submission  of  proposed  alterations  to,  2440. 
memorandum  and  articles  of  association  substituted  for  deed  of  settlement, 

[2438]. 
objects,  amplifying  description  of,  2441. 

preliminary  order  for  petition  to  be  heard,  and  advertisements,  [2437]. 
special  resolution  reorganizing  capital  confirmed,  [2439]. 

MERCHANDISE  MARKS  ACT,  1887.. 628,  629. 

MERCHANTS, 

accounts  between,  exempted  formerly  from  Statute  of  Limitations,  1326. 

MERGER, 

annuity  of,  in  life  estate,  1569. 
debt,  of,  in  judgment,  1376. 

equitable  interests,  of,  a  question  of  intention,  2046. 
intention  to  keep  charge  alive,  when  inferred,  2045,  2046. 
reversion  of  leaseholds  belonging  to  wife,  purchase  of,  by  husband,  not 
effecting,  874. 

MESNE  PROCESS, 

sequestration  on,  superseded,  444. 

METROPOLIS  LOCAL  MANAGEMENT  ACTS, 
ultra  vires  acts  under,  restrained,  698. 

METROPOLITAN  BOARD  OF  WORKS, 
injunction  against,  692. 

MIDDLESEX  REGISTRY, 
Acts  as  to,  2039. 
rectification  of  register,  [2025]. 

MIDDLESEX  SITTINGS,  363. 

MILITARY  PURPOSES, 

injunction  against  user  of  land  for,  598,  599,  602. 
land  taken  for,  2459. 

MILLSTREAM, 

injunction  against  interference  with,  [582]. 
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MINES  AND  MINERALS, 

aooount  of  workings  of,  [537,  563—567],  573,  574,  1311,  1344. 

maxim  actio  personalis  applies  to  action  for,  572. 
allowance  to  innocent  trespasser,  573. 
canal  companies,  571,  572. 
china  clay,  injunction  to  restrain  getting  of,  564. 
clay,  right  to  work,  under  railway,  [564]. 
compensation  for,  under  Inclosure  or  other  special  Act,  570. 

under  Lands  Clauses  Act,  2347,  2348,  2351. 

under  Railway  Clauses  Act,  570. 
compensation  moneys,  not  payable  immediately  to  tenant  for  life,  1694. 

where  vendor  has  no  title  to,  2157. 
custom  as  to,  569. 
damages  by  wrongful  worldng,  measure  of,  and  inquiry  as  to,  [537,  566, 

567],  573. 
deterioration  in  value  of,  how  assessed,  2183. 
excepted,  injunction  against  trespass  on,  [550]. 
exception  of,  reservation  not  amounting  to,  569. 
flow  of  water  into,  damage  by,  566. 
freestone,  as  to,  569. 

glebe  lands,  under,  right  to  work,  539,  546. 
implied  right  to  work,  grant  or  reservation,  568,  569. 
injunction  against  wrongful  working  of,  542,  543.     And  see  Injunction. 

coal  workings,  injuring  church,  [563]. 

copyholder,  by,  538,  569,  570. 
at  suit  of,  566. 

inquiries  as  to  value  and  damage,  [566],  573. 

inspection  in  action  for,  [565],  572. 

interlocutory,  515. 

restitution  of  barriers  compelled,  520. 
injury,  inspection  by,  572. 

inquiry  as  to,  between  tenant  for  life  and  remainderman,  [537],  542,  543, 
1694. 
minerals  wrongfully  gotten,  [567]. 
testator's  interest  in,  2131. 
inspection  of,  [563,  565],  572. 
instroke,  working  by,  569. 

lease  of,  account  and  application  of  royalties  under,  1327. 
exempted  from  Bills  of  Sale  Act,  1937. 
under  Settled  Land  Acts,  [1760],  1762,  1763. 
leases  of,  costs  of,  301. 
licence  to  take,  whether  exclusive,  2310. 
Limitations,  Statute  of,  apphcation  of,  to  claim  for  account  or  damages, 

573,  574. 
lord  of  manor,  rights  of,  as  to,  570. 
minerals,  what  are,  569. 
mortgagee,    right    of,   to    open    or    work,    648,    1899,    1907.      And  see 

Waste. 
opening,  waste,  injunction  against,  642,  543. 
proceeds  of,  646. 

purchase  of,  under  Settled  Land  Acts,  1771. 
railways  or  canals,  under,  [564],  670,  671,  672,  674. 

right  to  work  from  surface,  [564],  670,  671. 
receiver  and  manager  of,  appointed,  [733],  734,  736,  746,  753. 
removal  of  buildings  by  miners  under  custom,  1952. 
reservation  of  right  to,  effect  of,  568,  569. 
royalties  under  lease,  account  of,  1327. 
sale  of,  apart  from  surface,  under  Settled  Land  Acts,  1751,  1753. 

under  Trustee  Act,  1893 . .  [1678,  1679],  1080. 

contract  for,  time  of  the  essence,  2156. 
settled  estate,  574. 
Settled  Land  Acts,  dealt  with,  under  provisions  of,  1751,  1753,  [1760],  1762, 

1771. 
specific  performance  of  agreement  as  to,  2156,  2157. 
subsidence,  573. 

Seferences  to  the  Forms  are  printed  thus  [795]. 
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support,  right  _to,  enforced  by  injunction,  [563,  565],  568  et  seq.    See 

StrPPOBT. 

tenant  for  life  and  remainderman,  inquiries  and  accounts,  [537],  546. 

rights  of  tenant  for  life,  542,  543,  546,  [1690],  1G93,  1694. 
valuation  of  ooUiery,  1414,  1622. 
way,  injunction  against  using,  under  plaintiff's  land  for  conveying  coals, 

[566]. 
way-leave,  inquiry  as  to  sums  to  be  paid  for,  [566]. 
way-leaves,  574. 
what  are  minerals,  569. 

working  by  incumbent,  declaration  as  to,  539,  547. 
wrongfully  gotten,  inquiry  as  to,  [567]. 

worked,  account  and  compensation,  573. 

MINISTER, 

of  chapel,  dismissal,  &o.,  injunctions  as  to,  710,  711. 

MINORITY, 

shareholders,  of,  protection  of  rights  of,  695,  696,  704,  705. 

MINUTES  OF  JUDGMENT.    <See  Judgments. 
costs  of  settling,  297. 
debenture-holder's  action  in,  1971. 
drawing  up,  184. 
nature  of,  explained,  Introd. 
reduction  of  capital,  [2428],  2428. 
vary,  motion  as  to,  185. 
refused,  [184]. 

MISAPPLICATION, 

funds,  of,  by  company,  699 — 705. 

by  charity,  1289,  1291,  1292. 
judgment  for  recovery  of,  against  executor  or  trustee,  cannot  be 
supplemented  by  order  for  payment  in,  within  limited  time,  208. 

MISAPPROPRIATION, 
agent,  by,  1331—1334. 
trustee,  by,  inquiry  as  to,  [1073]. 

MISCONDUCT, 

arbitrator,  of,  395,  399. 

order  setting  aside  award  for,  is  interlocutory,  828. 
costs  occasioned  by,  [237],  248,  262,  288,  293. 
liability  of  solicitor  for,  1060—1066. 
mortgagee,  of,  depriving  him  of  costs,  1876 — 1878. 
partner,  of,  ground  for  dissolution,  2108,  2109,  2114. 
trustee,  of,  a  ground  for  appointing  receiver,  750,  751. 

MISDEMEANOUR, 

compromise  of,  2272. 

MISDESCRIPTION, 

specific  performance,  defence  to  action  for,  2151,  2152,  2163,  2164. 
abatement  or  compensation  in  respect  of,  345,  [2192],  2194,  2195. 

MISFEASANCE, 
allowances,  294. 
summons,  extension  of  time  for  appealing  from  order  made  on,  832. 

MISREPRESENTATION, 

agent  by,  2249,  2255,  2256. 
caveat  emptor,  application  of  maxim,  2152,  2252. 
concealment  by  purchaser,  or  person  in  fiduciary  relation,  [2253]. 
onus  prdbandi  in  case  of,  2256. 
rescission  of  contract  on  ground  of,  2251 — 2253. 
condonation  of,  by  usage  in  trade,  623. 
deceit,  action  for,  when  maintainable,  2247. 
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estoppel,  no,  by  statement  induced  by  his  own,  224S. 
express  or  implied,  2247,  2248. 

express,  by  suggestio  falsi,  2251 — 2263. 

implied,  by  suppressio  veri,  [2253,  2254],  2255,  2256. 
fiduciary  relation  between  parties,  2255,  2256. 
indemnity,  right  to,  in  respect  of,  2242,  2249,  2260. 
infant,  by,  944,  945. 

injunction,  application  for,  how  effected  by,  616,  517,  C23. 
innocent,  2246,  2247. 
intended  wife,  by,  1637.     - 

married  woman,  by,  liability  for,  862,  863,  869,  896. 
partnership  set  aside  on  ground  of,  [2091],  2092,  2096. 
promoters  of  company,  by,  [2257],  2264^-2266. 

purchase  from,  set  aside  at  suit  of  company,  [2257]. 
prospectus  of  company,  in,  [2256],  2259—2266. 
purchase  or  sale  set  aside  on  ground  of,  accounts  and  inquiries,  [2250], 

2251-2253,  [2253,  2254],  2256. 
refunding  money  advanced  on  faith  of,  [2240,  2241,  2246],  2250. 
relief  on  ground  of,  at  law  and  in  equity,  2249,  2250. 

delay  in  applying  for,  how  far  material,  2250. 
rescission  of  contract  on  ground  of,  2251 — 2253. 
specific  performance,  defence  to  action  for,  2151,  2152,  2163,  2164. 

abatement  or  compensation  in  respect  of,  345,  [2192],  2194,  2195. 

bar  to,  when  a,  2151,  2152. 
surety  when  discharged  by,  2082,  2083. 
what  amounts  to,  2247,  2248. 

must  be  of  fact,  and  material,  2248. 

MISSING     INSTRUMENTS,  [2226—2228],  2229—2231.    See  Lost  Instett- 

MENT. 

MISTAKE, 

account  in,  effect  of,  1340. 

adding  or  substituting  plaintiff,  in  cases  of,  49,  50. 

agent,  by,  applying  for  shares,  1332. 

arbitrator,  by,  389,  396,  397. 

avoidance  of  instrument  on  ground  of,  1633,  [1635]. 

account  of  rents  and  profits,  in  case  of,  2238. 

reconveyance  when  directed  in  cases  of,  2238. 
compensation  when  allowed  in  cases  of,  2194,  [2231,  2232]. 
correction  of,  in  judgment  or  order,  187,  188. 

by  arbitrator,  396. 
costs  occasioned  by,  disallowance  of,  294. 

of  action  to  set  aside  transaction  on  ground  of,  2238. 
counsel  of,  of  rules  of  Court,  no  ground  for  extending  time  for  appealing,  832. 
delay,  materiality  of,  2237. 
election  to  abide  by,  [2232],-  2235. 
evidence  of,  1644,  2237,  2238. 

entered  by,  expunging,  149. 
executor,  by,  in  admitting  assets,  1428. 

to  make  good  fund  wrongfully  divided  under,  1595,  1609. 
extension  of  time  for  appealing,  when  a  ground  for,  832. 
further  evidence  on  appeal  in  case  of,  835. 
judgment  or  order,  in,  correction  of,  187 — 189. 
jurisdiction  of  Chancery  Division  in  oases  of,  2234. 

articles  of  association,  does  not  apply  to  instruments  like,  2234. 
law  or  fact,  as  to,  2235,  2236. 

money  paid  to  unsecured  creditors,  recoupment  of.  1609. 
mutual,  setting  aside  deed  in  case  of,  2235. 
officer  of  the  Court,  money  paid  to,  recovery  of,  2236. 
reconveyance  where  deed  set  aside,  [2231,  2232],  2238. 
rectification  of  settlement  or  conveyance  on  ground  of,  [1640 — 1643],  1643, 
1644,  [2231—2234],  2234—2238. 
indorsement  of  order  on  instrument,  [1638 — 1643],  1644,  1645. 

References  to  the  Forms  are  printefl  thus  [795]. 
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re-establishment  of  deed  after  cancellation  by,  [2234]. 

rescission  of  contract  on  ground  of,  2220,  2232,  2236. 

revocation  of  submission  to  arbitration  in  case  of,  389. 

setting  aside  judgment  for,  125,  126. 

solicitor,  of,  client  not  prejudiced  by,  832,  1062,  1063. 

taxation  after  payment  on  ground  of,  277. 

vendors  and  purchasers,  by,  mistake  need  not  be  mutual,  2235. 

purchase  set  aside  on  ground  of,  [2231,  2232]. 

trustee  charged  with  interest  in  case  of,  1118,  1119,  1123. 

when  a  defence  to  suit  for  specific  performance,  2150,  2151. 
voluntary  deed,  2237. 

what  mistake  may  be  ground  of  relief,  2235 — ^2237. 
when  relief  on  ground  of,  will  be  refused,  2220,  2237. 

MODE  OP  TRIAL,  145,  146. 

MOLESTATION, 

acts  amounting  to,  within  covenant  in  separation  deed,  920. 

MONASTIC  VOWS, 

injunction  against  inducing  infant  to  take,  [1002]. 

MONEY, 

execution  of  judgment  of  order  for  recovery  or  payment  of,  409,  410  , 

418—420. 
gift  of,  1555,  1556. 

MONEY  DEMANDED, 

agreement  resulting  in,  not  specifically  enforced,  2141. 

MONEY  LENDERS  ACTS,  1900,  1911.. .1936. 

arrangement,  judgment  obtained  by,  Court  may  go  behind,  1936. 

loan  transaction  set  aside,  [2277]. 

partners,  persons  not  real,  securities  taken  in  names  of,  1936. 

post,  sending  check  by,  for  amount  of  loan,  1936. 

purchase  for  value  without  notice,  1936. 

registered  address,  receiving  repayment  at  place  not,  1936. 

MONEY  ORDER, 

certificate  not  order  for  payment  of  money,  183. 
forms  of.  Chap.  XVL,  196—233. 
schedules  to,  forms  of,  [198,  199,  201]. 

MONITION, 

enforcement  of,  by  enrolment,  192. 

MONTH, 

meaning  of,  in  mortgage  transaction,  1870. 

MOORINGS,  688,  689. 

MORAL  OBLIGATION, 

legacies  in  discharge  of,  1426. 

MORTGAGE,  Chap.  XLVIL,  1825—2066. 

account,  action  for,  in  Chancery  Division,  second  action  in  King's  Bench 
Division  as  to,  1836. 
of  sums  due  on,  [717,  1825 — 1829].    See  Eoeeclosubb. 
administration  action,  recouping  mortgage  money  in,  [1609],  1609. 
advowson  not  eligible  subject  of,  1930. 
after-acquired  chattels,  of,  1948 — 1950. 
agent,  by,  of  securities  entrusted  to  him,  2032. 
agreement  not  to  call  in  mortgage  money,  1837. 

to  borrow  money  on,  not  specifically  enforced,  2140. 
to  execute  mortgage,  specific  performance  of,  1841,  1890,  2140. 
amount  due  on,  deed  primd  facie  evidence  of,  1839. 
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annviity  by  way  of,  1871. 
to  raise,  [1568]. 
appointment  of  person  to  execute,  under  Trustee  Act,  [1225]. 
apportionment  of  debt,  as  between  subsequent  incumbrancers,  2021,  2022. 
appropriation  of,  to  answer  legacy,  1430. 
attornment  clause  in,  validity  and  effect  of,  1894,  1895,  1897,  1937,  1947. 

registration  of,  1894,  1895. 
bankers,  to,  compound  interest  on,  1872. 
benefice  with  cure,  of,  1930. 

Bills  of  Sales  Acts,  within,  1936 — 1948.     And  see  Bill  or  Sale. 
bond  and,  to  secure  same  debt,  1869. 

breach  of  trust  by  improper  investment  in,  1079,  1104,  1105. 
building  agreement  of,  to  lessor,  [2178] 
priority  of,  2034. 
societies,  to  and  by,  1905,  2050—2065. 
business  premises,  of,  624,  1898,  1951. 
chattels  acquired  after,  [1925]  1948—1950. 

of,  foreclosure  and  redemption  of,  [1923—1926],  1920—1952. 
chose  in  action,  of,  priority,  notice,  1927,  1928,  2030,  2033—2037. 
clandestine  mortgages,  1858. 
clog  on  equity  of  redemption,  1856. 

mortgagee  entitled  to  hold  as  security  for  collateral  advantage,  not- 
withstanding debt  paid  off,  [1833]. 
club,  of,  1905. 

collateral  securities,  realization  of,  and  rights  of  holders  of,  1476, 1837, 1922. 
advantage,  declaration  that  mortgagee  entitled  to  hold  propeity 
for,  notwithstanding  principal  interest  paid,  [1833]. 
colonial  lands,  of,  1834. 

commission,  right  to  charge,  1065,  1856,  1897. 
companies,  by,  inquiries  and  declarations  as  to,  [1953 — 1961],  1966 — 1973. 

registration  of,  1961—1966,  1973. 
compound  interest  when  chargeable  under,  1871,  1872. 
consolidation  of  mortgages,  [2012—2014],  2014^2016. 
principle  of,  2014. 

appUes  whether  securities  legal  or  equitable,  2014. 
Conveyancing  Act,  1881,  provisions  of,  affecting,  2014. 
contrary  intention,  within,  what  is,  2014. 
eqiiitable  mortgage,  how  far  bound  to  exclude,  s.  17.  .2016. 
irrespective  of  notice  of  possession  of  legal  estate,  2015. 
second  mortgagee  redeeming  first  stands  in  his  place,  2015. 
successive  foreclosures  and  redemptions,  [2012,  2013]. 
surety,  against,  2015. 
tacking  distinguished  from,  2016. 

voluntary  settlement,  as  against  persons  claiming  under,  2015. 
when  allowed,  2014,  2015. 

not  allowed,  2015,  2016. 
conversion,  not  operating  as,  1490. 
copyholds,  of,  how  effected,  1864. 
devolution  of,  1860. 
equitable  interest  in,  1860. 

held  to  be  included  in,  though  not  so  described,  [1889]. 
costs,  for,  1054. 
of,  301—306. 
to  raise.    See  Costs. 

under  Settled  Land  Acts,  1747. 
covenant  for  payment,  effect  of,  1857. 
judgment  enforcing,  [1828]. 
merger  of,  in  judgment,  1870. 
repugnant  proviso,  1836. 
creditor's  action,  in,  to  raise  deficiency,  ordered,  [1397,  1545 — 1547]. 
debentures,  inquiries,  &c.  as  to,  [1953—1961],  1966—1973. 
debts  and  legacies  raised  by,  [1397],  1398,  [1545,  1546]. 
declaration  of  charge,  [1924]. 
deed  primA  facie  evidence  of  amount  due,  1839. 
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defective  execution  of,  aided,  1841,  1842. 
derivative  mortgage — 

action  against  derivative  mortgagee,  [2009 — 2011]. 
by  derivative  mortgagee,  [2009]. 

chattels,  of,  by  deposit,  1927. 

costs  of  action  by  sub-mortgagee,  1884. 

foreclosure  of,  [2010]. 

lien  by  agreement  sub-charged,  [1985]. 

notice  by  mortgagee  of  policy,  1934. 

parties  to  action  for  foreclosure  of,  2011. 

redemption  of,  judgment  for,  [2011]. 
parties  to  action  for,  2011. 

where  original  mortgagee  has  received  rents,  [2009]. 
devolution  of  estate  on  death  of  mortgagee,  1860,  1920. 
discharge  of,  under  s.  5  of  Conveyancing  Act,  [327]. 
dower,  how  affected  by  mortgage  of  husband,  882,  915. 
ecclesiastical  property,  of,  1930,  1931. 
executors  and  administrators,  by,  1479 — 1481,  1498. 

appropriation  of  mortgage  by  executor,  1430. 
exoneration,  right  of  legatee  or  devisee  to,  1431. 

incumbrances  created  before  testator's  decease,  1474 — 1479. 

of  personal  estate  from  debts  in  administration,  [1473,  1474],  1474 — 
1479. 

Real  Estate  Charges  Acts,  under,  1476 — 1479. 
factors  or  brokers,  by,  1931 — 1934.     See  Factok. 

fixtures,  of,  1937,  1938,  1939,  1940,  1950—1952.     Avd  see.  Bill  of  Sale. 
foreclosure,  puisne  incumbrancer  voluntarily  submitting  to,  1836. 

right  of  mortgagee  to,  1834 — 1840.     See  FoRECLOStrBE. 
foreign  land  on,  effect  of  English  contract  to  give,  723. 
fraudulent,  against  creditors,  1940,  1941. 

against  surety,  2245. 
furniture,  of,  1927. 
future  advances,  for,  scale  fee  for  preparing,  &o.,  303. 

parol  agreement,  by,  1980. 
future  calls,  of,  1965. 

growing  crops  passing  under,  1927,  1937,  1938,  1945. 
household  goods,  of,  1927. 
husband  and  wife,  by,  882,  883. 
immoral  consideration  for,  inquiry  as  to,  [2290]. 
infant's  property,  of,  when  ordered,  [977],  981. 
inquiries  as  to,  in  administration  actions,  [1412,  1471 — 1473]. 

on  shares  of  residue,  [1416]. 

subsequent  to  death  of  testator,  1479 — 1481. 
inquiry  to  distinguish  freeholds  and  copyholds,  [1889]. 
insufficient  security,  [1615],  1622,  1623. 
interest  on,  1869—1874.     And  see  FoEEOT.ostrEE. 

allowed  or  computed  on  amounts  expended  or  received,  [1885,  1886], 
1905,  1906. 

arrears  of,  when  recoverable,  1873. 

apportionment  of,  between  tenant  for  life  and  remainderman,  1699. 
capitalizing,  where  mortgagee  contains  provisions  for,  1900. 

compound,  charged  by  mistake,  account  opened,  1341 

overpayment  of,  1873. 

rate  of,  1869,  1870. 

receiver  to  keep  down,  [757,  765]. 

reduction  of,  on  punctual  payment,  1870. 

tenant  for  life  to  keep  down,  [1598],  1870,  1871,  [2006]. 
in  tail  not  bound  to  keep  down,  1871. 

tender,  after,  when  payable,  1872,  1873. 
investments  on,  by  trustees,  1104,  1107,  1141  et  seq.,  1146,  1973. 
keeping  on  foot,  against  subsequent  incumbrancers,  2045,  2046. 

by  consent,  on  sale  free  from  incumbrances,  [337]. 
Land  Transfer  Act,  registration  under,  1837,  1846. 
legacy  raised  by,  1414. 
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legatee,  right  of,  to  go  against  mortgaged  estate,  1475. 

lessor,  for  advances  by,  [2203]. 

lunatic,  by,  983,  984,  1881. 

married  woman,  of  property  of,  882,  883,  1874. 

notwithstanding  restraint  in  anticipation,  [868]. 
marshalling  assets  for  payment  of,  [1596—1604],  1604—1608. 

securities,  [2016—2020],  2020—2022.     See  Maeshallino. 
Money  Lenders  Acts,  1900  and  1911 . .  1936. 
"  month,"  meaning  of  term  in,  1870. 
notice  of,  2030  et  seq. 

actual,  what  sufBeient,  2033,  2034,  2040. 

choses  in  action,  in  respect  of,  priority  by,  1927, 1928,  2030, 2033—2037. 

company,  to,  2033. 

consohdation  of  securities,  as  affecting  right  of,  2015. 

constructive  notice,  when  imputed,  2035 — 2037. 
non-production  of  title-deeds,  by,  2036. 

derivative  settlement,  to  trustees  of,  2034. 

duty  of  mortgagee  to  give,  as  against  surety,  2087. 

executor  to,  of  charge  on  funds,  1082. 
who  renounces,  2034. 

extent  of,  2034. 

legal  estate,  to  person  obtaining,  2030. 

parol,  by,  2033. 

policy,  of,  to  insurance  office,  1934,  2033. 

purchaser  for  value  without,  1838,  [2023, 2024],  2030,  2031, 2036,  2037, 
2042. 

real  estate,  inoperative  as  to,  1928,  2034. 

recital,  by,  2034. 

registration,  effect  of,  2040,  2041. 

Scotch  arrestment,  effect  of,  2034. 

solicitor  or  agent,  to,  1034,  1081,  1082,  2035—2037. 
duty  of,  to  inquire  for  deeds,  2036,  2037. 
negligence  by,  effect  of,  2035—2037. 

subsequent  incumbrancer  without,  not  deprived  of  deeds,  1838,  [2023, 
2024]. 

tacking,  doctrine  of,  material  in  reference  to,  2043 — 2045. 

tenancy  or  possession,  notice  of,  2037. 

title  deeds,  obligation  to  call  for,  2036. 

trustees,  to  one  of  several,  1081,  2033,  2034. 

rmdue  influence,  of,  to  creditor  taking  security,  2272. 
originating  summons,  questions  determined  on,  2037. 
parol  agreement  as  to  rate  of  interest,  evidence  of,  1870. 
partial  interests  of,  and  settled  property,  [2005 — 2009]. 
partition  of  mortgaged  lands,  [1787, 1788],  1804. 
partnership,  of  share  in,  1859,  [1974,  1975,  2102]. 

property,  of,  for  private  debt,  2105. 
patent,  of  share  of,  1898. 
payment  into  Court  of  money  raised  by,  [201]. 
off,  effect  of,  1866. 

right  to  documents  of  title  on,  78. 
six  months'  notice  or  interest,  1872. 
penalty,  stipulation  amounting  to,  1856. 
pending  action  in  Chancery  Division  for  an  account,  second  action  in  Bang's 

Bench  Division  cannot  be  brought,  1836. 
pension,  foreclosure  of  mortgage  of,  [1925],  1930,  1931. 
personal  payment,  judgment  for,  [1828],  1834. 

personalty,  of.  Statute  of  Limitations  not  applicable  to,  1866,  1867. 
pew  rents,  of,  by  incumbent,  void  under  13  Eliz.  c.  20. .  1930. 
policy  of  assurance,  of,  1934 — 1936. 

action  to  enforce,  when  barred  by  lapse  of  time,  1865. 

condition  in,  clogging  equity,  1856,  1935. 

enlargement  of  time  for  redemption  of,  1914. 

principle  of  salvage  not  applicable  to,  1905. 

priority  of,  1934,  2048. 
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portions,  mortgage  for,  directed,  [1660,  1661]. 

to  raise  certain,  priority  between,  and  remaining  portioners, 
1665. 
power  to,  includes  giving  power  of  sale,  1079. 
priority  of,  [2022—2028],  2030—2047. 
date,  according  to,  [2022],  2030,  2031. 
estoppel,  by,  2038. 

forgery  or  fraud,  in  oases  of,  2031,  2036,  2043. 
legal  estate,  by  acquisition  of,  2030,  2043,  2044,  2045. 
lost,  how,  2031—2033. 
negligence,  afieoted  by,  2031—2033. 
negotiable  securities,  in  case  of,  2038,  2039. 
notice,  by,  [2023,  2024],  2030,  2031,  2033—2037,  2043—2045. 

constructive,  2035—2037. 
originating  summons,  not  to  be  determined  on,  2037. 
receiver,  appointment  of,  by,  2031. 
registration  by,  [2023],  2030,  2039—2041. 
shares  in  companies,  of  charges  on,  2037 — 2039. 
title  deeds,  by  possession  of,  [2023],  2031,  2032,  2042,  2043. 
right  to  retain,  [2023,  2024],  2042,  2043. 
purchaser,  by,  execution  of,  directed,  [2191]. 
purchasers  without  notice,  delivery  of  deeds  by,  not  ordered,  1826,  1838, 

1839,  [2024],  2042,  2043. 
railway,  of,  account  of  sums  due  on,  [1956]. 

and  appointment  of  receiver,  [1956]. 
receiver  of  estate  in,  [732],  733, 743,  745, 749,  750,  [757,  765],  767,  774, 1884. 
reconveyance,  costs  of,  290,  1880,  1881. 
form  of,  1864. 

where  mortgagee  lunatic,  1221. 
legal  personal  representative,  by,  1859,  1860. 
right  to  require,  1863,  1864. 
subject  to  jointure,  &c.,  [2005]. 

to  building  society,  indorsement  of  receipt  in  lieu  of,  [2051,  2054]. 
vesting  order  on,  1864. 
registration  of,  under  Bills  of  Sale  Act,  1940,  1941,  1942—1946.    See  Bill 
OP  Sale. 
priority,  how  affected  by,  2039—2041. 

under  Companies  (Consolidation)  Act,  1908 . .  1961—1966,  [2443,  2444]. 
Land  Charges  Registration  and  Searches  Act,  1888.  .2039,  2040. 
Land  Transfer  Act,  1875.  .[1827],  1837,  1846,  1920,  1921. 
Local  Registry  Acts,  2039—2041. 
Mortgage  Debentures  Acts,  1973. 
renewable  leaseholds,  of,  1839,  1886. 
reversionary  interest  of  married  woman,  1874. 
sale  by  Court,  on,  paid  off,  [337]. 
kept  on  foot  on,  [337]. 
power  of,  mortgage  not  authorized  under,  1079. 
effect  of  foreclosure  nisi  on,  1857. 
transferee,  whether  exercisable  by,  2058. 
remedy  of   mortgagee  by,  [1842—1845],  1845—1848,   [1848—1850], 

1850 — 1852.    See  Fobeolosttee. 
under  Conveyancing  Act,  s.  25.  .[327],  328. 
with  a  stipulation  for  re-purchase  not  a  mortgage,  1837,  1838. 
secondary  security  distinguished  from  collateral,  1476. 
setting  aside,  relief  in  action  for,  1855. 

Settled  Land  Acts,  under,  by  tenant  for  hfe,  1753,  1755,  1769. 
settled  property  and  partial  interests  of,  [2005 — 2009]. 
settlement  of  interests  under,  [2005,  2006]. 
shares  in  companies,  of,  1929,  2037—2039. 
ship,  of,  1907,  1952. 
solicitor,  injunction  against,  exercising  power  of  sale,  1901. 

to,  by  cUent,  303,  1052—1057,  1837. 
specifically  devised  property,  of,  to  raise  deficiency,  [1545, 1546]. 
stipulation  postponing  right  to  redeem,  effect  of,  1837,  1856,  1935. 
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stock-in-trade,  of,  1940,  1952. 

Btook  mortgages,  foreclosure,  &o.  of,  [1923],  1926,  1930. 
sub-mortgage,  2011,  2012.     See  supra,  derivative  mortgages, 
surety,  foreclosure  of  mortgage  by,  [2087]. 

for  payment  of  debt,  discharge  of,  2085,  2086. 

Statute  of  Limitations,  when  running  in  favour  of,  1865. 
marshalling  securities  as  against,  [2016]. 
in  favour  of,  [2017],  2021,  2089. 
surrender,  by,  in  case  of  copyholds,  1804. 

refusal  by  mortgagor  to  surrender,  1864. 
tacking,  2043—2047. 

arrears  of  interest,  1873,  1874,  2046. 
building  society,  mortgage  to,  2044,  2058,  2059. 
company,  by,  entitled  to  lien,  2043. 
consolidation  distinguished  from,  2016. 
debts  by  specialty  or  simple  contract,  2046. 

as  against  heir,  devisee,  or  executor,  2046. 
declaration  of  right  as  to,  [2025]. 
further  advances,  2043,  2044. 
judgment  debt,  2046,  2047. 

obtained  after  satisfaction  of  mortgage,  1856. 
legal  estate,  what  acquisition  of,  sufficient,  2044,  2045. 
notice,  effect  of,  on  doctrine  of,  2034,  2044,  2045. 

of  equities  affecting  legal  estate,  2045.   . 
Registration  Acts,  effect  of,  as  regards,  2040,  2041. 
where  money  not  advanced  on  faith  of  the  land,  2046. 
tenant  for  life,  by,  under  Settled  Land  Acts,  1753,  1755,  1769. 
interest  kept  down  by,  1870,  1871,  [2008]. 
in  tail,  defective  assurance  by,  1841,  1842. 
tenants  in  common,  by,  payment  by  one  co-debtor  in  excess  of  share  of  debt, 
proof  against  estate  of  other  co-debtor,  and  declaration  of  charge,  [1399]. 
tender  of  mortgage-money,  effect  of,  719,  1837,  1872,  1873,  1877,  1878. 
trade  machinery  or  fixtures,  of,  1937,  1939,  1940,  1950—1952. 
transaction  amounting  to,  1837,  1838. 
transferee  of,  takes  subject  to  state  of  account,  1902. 
right  of,  as  to  arrears  of  interest,  1782. 
or  rent,  1895. 
to  foreclose,  1839. 
transfer  of,  by  building  society,  2058. 
costs  of,  290,  304. 

legal  personal  representative,  by,  1859,  1860. 
pendente  lite,  1858,  1884. 
right  of  mortgagor  to  require,  1863,  1864. 
stamp  duty,  notice  to  purchaser,  as  to,  2035. 
trust  for  sale,  in  form  of,  effect  of,  1180,  1867. 
Trustee  Act,  appointment  of  person  under,  to  execute  mortgage,  [1225]. 

vesting  lands  of  infant  mortgagee,  1180,  1181,  [1191],  1209. 
trustee,  to,  of  trust  property,  1079. 
trustees,  duty  of,  as  to  investments  on,  1104,  1105. 

power  of,  to  mortgage,  1079,  1141 — 1144. 
ultra  vires,  declared  not  binding  on  company,  [1959]. 
undervalue,  conveyance  at,  treated  as  mortgage,  1838. 
usury  laws  repealed  as  to,  1809,  1871. 
valuation  of  security,  claim  to  prove  for  difference  between  amount  realized 

and,  [1399]. 
vesting  orders  of  lands  in,  [1173,  1195],  1209,  [1225,  1232]. 
vicar,  by,  1859. 
Welsh  mortgage,  2066. 

MORTGAGE,   EQUITABLE,  1973—1984. 
account  of  money  due  on,  [1973 — 1980]. 
agreement  for  mortgage,  specific  performance  of,  1980. 

stamp  on,  1982. 
bankers,  to,  for  account  current,  1872,  1980,  1981. 
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bankrupt  mortgagor,  judgment  against,  1984. 

proof  against  estate  of,  1984. 
building  agreement,  by  deposit  of,  [1985]. 

with  lessor,  [2178]. 
building  society,  by,  2000,  2001. 
chattels,  of,  1926,  1927. 
conduct  of  sale,  330. 

consoUdation  of  action  as  to,  7U6,  2014,  2016. 
conveyance  directed  in  default  of  payment,  [1974],  1982. 

absolute,  directed,  [1974],  1982,  1983. 
copyholds,  of,  foreclosure  of,  1974,  1982. 

costs  of  preparation  of  legal  mortgage,  allowance  for,  1881,  I9S4. 
creditor's  action,  enforced  in,  1850,  1851. 
Crown  entitled,  foreclosure  where,  1840. 
debentures,  railway,  sale  of,  ordered,  [1979]. 
declaration  of  trust  by  mortgagor,  effect  of,  2045. 
deposit  of  title  deeds,  by,  1980,  1981. 

or  agreement  to  deposit,  1980. 

foreclosure  absolute,  of,  [1918]. 

interest  payable  under,  1869,  1870. 

memorandum  of,  parol  evidence,  1980. 

what  deposit  sufficient,  1980,  1981,  1982. 

within  Real  Estate  Charges  Act,  1982. 
derivative,  by  deposit,  1981,  [1985]. 
disclaimer  of,  by  trustee  in  bankruptcy,  1984. 
equitable  assignment  operating  as  hen,  1989. 
equity  of  mortgagee  against  ceshd  que  trust,  2044,  2045. 

redemption,  by  mortgage  of,  1980. 
fictitious  deeds,  by  deposit  of,  2243. 
foreclosure  absolute,  [1918]. 

of,  judgment  for,  [1973,  1974]. 

remedy  by,  right  of  mortgagee  to,  1838,. 1982,  1983. 
transfer  of  benefit  of,  directed,  [1977]. 
further  advances,  for,  1980,  1981. 
heir  or  devisee,  by,  as  against  creditors,  1982. 
injimotion  against  parting  with  legal  estate  pending  action  to  foreclose,,  717, 

719,  1983. 
instalments,  payment  by,  declaration  of  charge,  [1977]. 
interest,  when  payable  under,  and  at  what  rate,  1869,  1870. 

arrears  of,  right  to,  when  barred,  1873,  1874. 

at  £4  per  cent,  usually  payable,  1982. 
Land  Transfer  Act,  1897,  under  provisions  of,  1981. 
lease,  depositary  of,  not  liable  on  covenants,  1983. 
leaseholds,  order  vesting,  in  equitable  mortgagee,  [1232]. 
legal  title  completed  on  foreclosure  of,  [1908]. 
lien,  in  nature  of,  1983,  [1984--1989],  1989—1993. 
loss  of  title  deeds,  1875. 

partners,  by,  parties  to  action  to  foreclose,  1859. 
partnership,  deposit  of  deeds  with,  1981.     And  see.  Partnership. 

of  shares  in,  [1974,  1975],  1982. 
pohcy  of  assurance,  of,  1934,  1935,  [1986]. 
possession  of  title  deeds,  presumption  arising  from,  1981. 
ordered  to  be  given,  1982. 
'  priority  of,  1934,  2030—2037. 
receiver,  appointment  of,  in  action  by  equitable  mortgagee,  750,  1983. 
registration,  necessity  for,  1982. 

of,  priority,  2040. 
remedies  of  equitable  mortgagee,  1982 — 1984. 
reversion,  of,  [1984]. 
sale  to  enforce,  1982,  1983. 

conduct  of,  1983. 

order  on  payment,  oil,  [337]. 

orders  for,  [1976, 1978]. 

where  right  to  legal  mortgage  excluded  by  contract,  [1979]. 

Vol.  I.  ends  with  p.  846 ;  Vol  II.  with  y.  1824. 
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sale,  power  of,  possessed  by  mortgagee,  1982,  1983. 

shares,  foreclosure  or  sale,  though  personal  remedy  barred,  1983. 

in  trading  partnership,  of,  foreclosure  of,  [1974]. 

lien  on,  [1986],  1992. 
solicitor,  receipt  of  deeds  by,  1981. 
stamp  on,  159,  160,  1982. 
stock  certificates,  by  deposit  of,  [1978]. 
sub-mortgage,  by  deposit,  1981,  [1985]. 
voluntary  transfer,  1982. 

MORTGAGEE, 

accounts  against,  [1825—1833],    1873,  [1885—1887],   1897—1900.      See 

FORECLOSUEK. 

duty  of,  to  render,  79,  1877. 
action  for  account  in  Chancery  Division,  second  action  in  King's  Bench 

Division,  as  to,  1836. 
administration  proceedings  by,  1348,  1837,  [1848—1850],  1850—1852. 

to  mortgagor,  obtaining,  1882. 
administrator  of  mortgagor,  redemption  by,  1483. 
agent,  entitled  to  appoint,  at  expense  of  mortgagor,  1905. 
aUowances  to,  [1885—1892],  1899,  190Jr— 1907. 
appeal  by,  as  to  costs,  819,  820. 

appUoation  of  money,  when  bound  to  see  to,  1479,  1480. 
attachment  of  surplus  moneys  in  hands  of,  480. 
attornment  to,  1894,  1897. 
auctioneer,  charges  of,  allowance  for,  1906,  1907. 
auctioneers,  member  of  firm  of,  not  allowed  commission,  1906. 
bailiff,  entitled  to  appoint,  1905. 
bankruptcy,  proof  by  mortgagee  in,  1840,  1984. 
business,  of,  right  to  injunction  as  to  user  of  name,  624. 

right  of,  to  carry  on,  1898. 
change  in  interest  of,  [2005—2009]. 
chose  in  action,  of,  priority  of,  by  giving  notice,  1927,  1928,  2030,  2033, 

2034. 
claim  by,  under  bond  fide  mistake,  1852. 
collateral  advantage,  stipulating  for,  1833. 

securities,  right  to  enforce,  1476,  1837,  1922. 
commission  to,  for  trouble,  1856,  1897,  1905,  1900. 
company  in  Uq^uidation,  of,  1840. 
conduct  of  sale  given  to,  [1844]. 

deprived  of,  when,  1876-1879. 

priority  of,  1879,  1880. 
consent  of,  to  sale  in  administration  action,  1372,  1852. 
copyholds,  of,  rights  of,  1864. 
costs  of,  1876 — 1884.    See  Foreclosuiie. 

debt,  to  be  added  to,  [1845],  1851. 

interest  on,  253,  1869. 

mortgages  of  shares,  in  administration  actions,  [1433],  1455,  1456. 

negotiating  loan,  of,  1876,  1881. 

refused  for  misconduct,  no  appeal,  1878. 

suing  as  creditor,  1851,  1852,  1879. 

taxation  of,  after  payment,  1878. 
creditor's  action  by,  1348,  [1848],  1850—1852,  1879,  1922. 
deeds,  right  to  withhold  production  of,  1875.    See  Foreclosure. 

loss  of,  effect  of,  as  to  costs,  1878,  2231. 

in(iuiry  and  indemnity  in  case  of,   [2227,   2228],  2229,   2230, 
2231. 
derivative,  foreclosure  by  and  against,  1981,  [2009—2011],  2011,  2012. 
deterioration  by,  inquiry  as  to,  [1888]. 
discovery  by,  of  accounts,  79. 

of  documents,  78. 
distress,  right  of,  exercise  of,  1839,  1894,  1895. 
distringas,  right  of  mortgagee  to,  1928. 
dividend  to,  until  sum  made  up,  [212]. 

References  to  the  Forms  are  printed  thus  [795]. 
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equity  of  redemption,  purchase  of,  by  mortgagee,  efEect  of,  as  to  subsequent 

incumbrances,  2044,  2045. 
estate  of,  devolution  of,  1182,  1859,  1860. 
executor,  from,  when  bound  to  see  to  application  of  mortgage-money,  1479, 

1480. 
extinguishment  of  title  of,  under  Statute  of  Limitations,  1867. 
fixtures,  selling,  separately  from  land,  1901. 
foreclosure,  right  to,  1834 — 1840.     And  see  Fobeclostteb. 
fraud  by,  attempting  to  hold  absolutely,  1838. 

depriving  him  of  costs,  1876.     • 
holding  over,  account  against,  1904. 
improvements  by,  [1885, 1887J,  1906. 
indemnity,  refusing  to  accept,  1878. 
infant,  actions  against,  [936—938],  939—941,  1859. 

possession,  cannot  recover,  without  repaying  loan,  944. 

vesting  estate  of,  under  Trustees  Act,  [1191],  1209.     See  Teusteb 
Acts. 
insurance  of  property  by,  1904,  1905. 
jurisdiction,  out  of,  vesting  of  estate  of,  1209. 
land  tax  redeemed  by,  order  as  to,  [1888],  1905. 
Land  Transfer  Acts,  under  provisions  of,  1837,  1846. 
lease  renewed  by,  allowauces  for  fines,  1886,  1905. 
leaseholds,  of,  when  bound  to  perform  covenants,  1898,  1983,  1984. 
leases  and  tenancies,  validity  of,  as  against,  1895,  1896. 
legal  rights  of,  1897—1902. 

lien  for  improvements,  second  mortgagee  not  entitled  to,  1906. 
Limitation,  Statutes  of,  effect  of,  1865 — 1874. 
lunatic,  reconveyance  or  vesting  of  estate  of,  1207,  1218,  1219,  1881. 

sale  by  committee  of,  1901. 
married  woman,  can  convey  without  deed  acknowledged,  864,  885. 
marshalling,  by,  against  landlord,  1898. 
mines,  right  to  work,  543,  1899,  1907. 
misconduct  of,  depriving  him  of  costs,  1876 — 1878. 
mortgagor's  acts,  when  bound  by,  1895,  1896. 
negligence  by,  2031,  2032. 
notice  by,  to  pay  off  debt,  1837,  1857,  1872,  1873. 

sale,  where  power  of,  exercisable  on,  1901. 
occupation  rent  charged  against,  [1887],  1888,  1906. 
option  of  purchase  given  to,  1856. 
overpaid,  account  against,  when  taken  with  rests,  1903,  1904. 

costs  of  action  by,  1877. 

judgment  against,  [1887,  1925]. 
partnership  deed,  arbitration  clause  in,  effect  of,  1859. 

property,  of,  rights  of,  2105,  2107. 
patent,  of  share  of,  1898. 

payment  of  dividends  to,  until  given  sum  and  interest  made  up,  [212]. 
off  of,  out  of  purchase-money  in  Court,  [337],  343. 
to,  on  sale  in  creditor's  action,  [1850]. 
pending  action  in  Chancery  Division,  cannot  bring  second  action  in  King's 

Bench  Division,  1836. 
pension,  of,  injunction  and  foreclosure  against,  [1925],  1931. 
policy  of  insurance,  of,  entitled  to  allowance  for  premiums,  1904,  1905. 
possession,  in,  rights  and  liabilities  of,  1897 — 1900. 

account  against,  by  tenant  for  life  of  property  subject  to  charges,  2006. 

aUowances  to,  [1885—1892],  1904^1907. 

capitalizing  interest,  1900. 

delivery  to  or  by,  on  originating  summons,  313. 

duties  and  powers  of,  as  to  management  of  property,  1897 — 1907. 

prior  mortgagee,  by,  1867. 

purchasing  under  power  of  sale,  1856. 

rests,  accounts  against,  taken  with,  [1885],  1886,  1903,  1904.  : 

right  of  mortgagee  to  possession,  1897  et  seq. 

sales  from  time  to  time,  effecting,  redemption  against,  accounts,  rests, 
1873. 

Vol  I.  ends  with  p.  846  ;  Vol.  II.  with  p.  1824. 
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possession,  in,  rights  and  liabilities  of — continued. 
trespass  prior  to  entry,  1897. 
waste  by,  1907. 

wilful  default,  account  against,  on  footing  of,  [1827, 1886],  1898,  1899, 
1907. 
power  of  sale,  exercising,  responsibility  of,  1857,  1858,  [1890],  1900,  1901. 

suspended  by  order  nisi  for  foreclosure,  not  extinguished,  1857. 
priority  of,  [2022—2029],  2030—2047. 
production  of  deeds  by,  78,-79,  1874—1876. 
profit  or  bonus  when  aUowed  to,  1856,  1898,  1905,  1906. 
pro  interesse  suo,  examined,  451,  452. 
proof  by,  in  administration  action,  [1399,  1400],  1407,  1408. 

claim  to  prove  for  difference  between  amount  realized  and  valuation 

of  security  allowed,  [1399]. 
tenants  in  common,  payment  by  one  co-debtor  in  excess  of  share  of 
debt,  proof  against  estate  of  other  co-debtor  and  declaration  of 
charge,  [1399]. 
purchaser  to  pay  purchase-money  to,  [1348]. 
receipt  in  full  by,  proceedings  after,  1837. 
receiver  at  instance  of,  [732],  744. 

Conveyancing  Act,  appointed  under  power  of,  749,  767,  774. 
discharged  on  payment  by  third  mortgagee,  782. 
stipulation  for  appointment  of,  1905. 
reconveyance  by,  290,  301,  1855,  1863,  1864,  1880,  1881. 
registered  land,  of,  rights  and  remedies  of,  1837,  1846. 
release  by,  in  consideration  of  forged  securities,  2243. 
remuneration  for  personal  work,  cannot  charge,  1882. 
renewal  of  lease  by,  authorized,  1703,  1886. 

expenses  of,  1886. 
rent-charge,  liability  in  respect  of,  2050. 
rents,  past,  not  entitled  to  account  of,  1897,  1898. 
receipt  of,  by  mortgagee  in  possession,  1868. 
taken  by  receiver  before  possession  of,  744. 
title  to,  1897. 
repairs  by,  [1885,  1887,  1888]. 

costs  of,  allowed,  1882,  1906. 
resistance  by,  of  right  to  redeem,  1877,  1904. 
rests,  account  against  mortgagee,  with,  [1885],  1885. 
sale  by,  account  of  proceeds  of,  [1886, 1890],  1900. 
foreclosure  nisi,  after  order  for,  1901. 
injunction,  restrained  by,  [717],  719. 
insufficient  price,  at,  [1890],  1900,  1901. 
notice,  1901. 

pending  action,  restrained,  719. 
powers  incident  to,  1900. 
proceeds  of,  application  of,  1848,  1873,  1907. 
remedy  of  mortgagee  by,  1845 — 1848.     See  Foreclosure. 
when  set  aside,  1857. 
by  Court  with  consent  of,  1372. 

in  action  by,  for  foreclosure,  1842 — 1848.     See  Foreclosure. 
in  creditor's  action  by,  1848 — 1852. 
out  of  Court  by,  order  for,  [1844]. 
second  action  by,  1836. 
settled  accounts  with,  when  opened,  1902. 
settlement  in  fraud  of  creditors,  of  interest  under,  [2281],  2284. 
ship,  of,  allowances  to,  1907. 

solicitor,  charges   by,  for  professional  services,  1064,  1085,  1878,  1879, 
1905. 
of,  lien  of,  on  title-deeds,  1038,  1875. 
restrained  from  selling,  719. 
taxation  of  biU  of,  276,  279,  281. 
stock,  rights  and  liabilities  of  mortgagee  of,  [1923],  1926,  1930. 
stop  order,  right  of  mortgagee  to,  1928. 
costs  of,  489,  1882. 

Beferences  to  the  Forms  are  printed  thus  [795]. 
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sub-mortgagees,  rights  of,  1981,  [2009—2011],  2011,  2012.     8ee  Moetgage, 

derivative, 
supplemental  action,  order  in,  where  mortgagees,  not  parties  to  original 

action,  claim  to  be  interested  after  judgment  passed  therein  and  entered, 

[48]. 
tenancy  binding  on,  1893. 

tenant  for  life  to  keep  down  interest,  [1598],  1870,  1871,  [2006]. 
tenants  iu  common,  payment  by  one  co-debtor  in  excess  of  share  of  debt, 

proof  against  estate  of  other  co-debtor,  declaration  of  charge,  [1399]. 
timber,  right  to  cut,  543,  1907. 
title  deeds,  1875,  1876,  1878.     See  supra,  deeds. 

defending,  entitled  to  expenses,  1904. 
transferring  security,  liable  for  subsequent  rents,  1898. 
trespass  prior  to  entering  into  possession,  can  sue  for,  1897. 
trustee,  is  not,  of  power  of  sale,  1848,  1900. 
when,  within  Trustee  Acts,  1180,  1209. 
unsatisfied,  right  of,  to  come  against  other  real  estate,  1361, 
usury,  unconscionable  bargain,  [2275]. 
Vendor  and  Purchaser  Act,  legal  personal  representative  empowered  to 

convey,  1859. 
vexatious  conduct  of,  depriving  him  of  costs,  1876. 
voluntary  conveyance  set  aside  in  favour  of,  2290. 
waiver  by,  where  otherwise  secured,  337. 
waste  by,  543,  1907. 

West  Indian  Estate,  of,  receiver  for,  780. 

wife's  equity  to  a  settlement  against  husband's,  [902],  908,  909. 
wiUul  default,  account  against,  on  footing  of,  1122,  [1827, 1886],  1898, 1899, 
1972. 

MORTGAGEE'S  LEGAL  COSTS  ACT,  1895. 
provisions  of,  1064,  1065,  1878,  1879. 

MORTGAGOR, 

administrator  of,  redemption  by,  1483. 

appeal  by,  as  to  costs,  819,  820. 

attornment  by,  effect  of,  1894,  1895. 

bankrupt,  premiums  on  policy  paid  by,  1936. 

bankruptcy  of,  effect  of,  and  proceedings  on,  1868,  1882,  1883,  1884,  [1892], 

1898,  1921. 
chattels  of,  rights  of,  [1923],  1926—1930. 
conduct  of  sale  given  to,  [1844],  1847. 
conviction  of,  for  felony,  1840. 
copyholds,  of,  refusal  by,  to  surrender,  1864. 
costs  payable  by,  1864. 
covenant,  personal,  by,  1835,  1836. 

action  on,  when  barred,  1865. 

repugnant  proviso,  1836. 
deeds,  loss  of,  by  mortgagee,  1875,  1878,  [2227],  2229,  2231. 

right  to  inspection  of,  1874,  1875. 
distress  for  rent  by,  1894,  1895. 

documents,  delivery  to,  on  payment  off  of  mortgage,  79. 
election  by,  as  to  benefit  of  land  tax  redeemed  by  mortgagee,  [1888]. 
equitable  waste  by,  restrained,  543,  1893. 
infant,  action  against,  [936,  937],  939,  940,  1847. 
leases  by,  in  possession,  1892 — 1897. 

breach  of  covenant,  can  sue  for,  1892 — 1895. 

option  to  renew,  containing,  1896. 

surrender  of,  1897. 
lunatic,  becoming,  983. 

mines  of,  mortgagee  not  liable  for  acts  of  trespass  by,  1907. 
mortgagee,  how  far  bound  by  acts  of,  1895,  1890. 
occupation  lease  by,  1896. 
partially  interested,  redemption  by,  1859,  1863. 
patent,  of,  may  sue  for  infringement,  1893. 
possession,  in,  foreclosure  nisi,  [1827]. 

Vol.  I.  ends  with  p.  846  ;  Vol.  II.  with  p.  1824. 
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possession,  in,  rights  and  liabilities  of,  1892 — 1897. 

restrained  from  waste,  543,  1893,  1894. 
production  of  deeds  and  documents,  by,  78,  79. 
receivership  order,  effect  of,  on  possession  of,  1892. 
redemption,  right  of  mortgagor  to,  185S — 1858. 
renewal  of  leases  by,  1839. 
rent,  payment  of,  in  advance,  to,  1895. 

sale  by,  purchaser  entitled  to  separate  conveyance  to  keep  mortgage  on 
foot,  2185. 

out  of  Court  by,  on  giving  security,  [1843,  1844]. 
set-off  of  costs  of,  by  resistance  of  right  to  redeem,  1877. 
solicitor-mortgagee  not  fixed  with  constructive  notice  through,  2036. 
solicitor  of,  paying  off  debt,  account  against,  1899. 

retainer  of  deeds  by,  for  costs,  1875. 

taxation  of  bill  of,  276,  281. 
specific  performance  against,  of  agreement  to  grant  lease,  1896. 
surrender  of  lease,  accepting,  1897. 
tenant  at  will  of  mortgagee,  how  far,  1893. 
timber,  right  of  mortgagor  to  fell,  543,  1892. 

unsound  mind,  of,  immediate  order  for  foreclosure  absolute,  vesting  order, 
[1917]. 

MORTMAIN.    See  CHAKiir. 

Act,  9  Geo.  II.  c.  36,  and  amending  Acts,  1296, 1297, 1298,  1300,  1306,  1307. 

validity  under,  of  gifts  by  deed  or  wiU,  1299,  1306,  1307. 
charities  exempted  from  operation  of  Acts,  1297,  1298,  1299. 

MOTHER, 

access  by,  to  infants,  order  for,  [991]. 

action  by,  on  behalf  of  infant  child,  preferred,  933. 

advances  by,  966. 

custody  of  child  given  to,  [988,  991],  997. 

guardianship,  entitled  to,  952,  954,  955. 

maintenance  of  children,  liable  for,  965,  996. 

religious  education  entrusted  to,  954. 

MOTION,  Chap.  XXIV.,  376—380. 
abandoned,  order  on,  [376],  380. 

costs  of,  [376],  380. 
agreement  of  parties  to  stay  proceedings  enforced  by,  377. 
appeal,  by  way  of,  from  Judge  in  Chambers  in  K.  B.  D.,  820,  821. 

for  leave  to,  by  person  not  a  party,  824. 

from  order  made  on,  828. 

pending,  original  motion  in,  825,  826. 
appearance,  before,  378. 
appUcation  by,  376. 
assignment  of  guardians,  for,  378. 
attachment,  writ  of,  for  leave  to  issue,  378. 
award  to  enforce,  etc.,  379. 

to  set  aside,  397. 
compromise,  to  enforce,  377. 

consolidation  of  actions  on,  with  directions  as  to  trial,  [796]. 
costs  of,  290,  379,  380. 

abandoned  motion,  [376],  380. 

given  though  not  asked  for,  379. 

reserved,  379. 

rule  as  to,  where  order  silent,  244. 

when  standing  to  hearing,  379,  509. 

unopposed,  290. 

when  for  an  indulgence,  379. 

where  summons  sufficient,  179,  379. 
default  in  appearance,  after,  377. 
discharge  of  order  made  in  Chambers,  for,  820 — 822. 

time  for,  822. 
dismissal  of  action  for  want  of  prosecution,  for,  135. 

Befareneea  to  the  Forms  are  prirUed  thus  [795]. 
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evidence  on,  377,  378. 

after  motion  opened,  377,  614. 
ex  parte,  procedure  by,  122,  377. 

frivolous  applications  in  pending  actions,  order  preventing,  131,  132. 
further  consideration  adjourned  on,  [181],  181. 

evidence,  for  leave  to  use,  on  appeal,  836. 
injunction  for,  377,  508  et  seq.    See  Injunction. 

discharging  or  continuing  injunction  on,  516,  517. 

evidence  on,  514. 

ex  parte,  "uberrima  fides  required,  516. 
Judicature  Acts,  not  affected  by,  376. 
minutes  of  judgment,  to  vary,  [184],  185. 
notice  of,  when  necessary,  377,  378. 

affidavit  of  service  of,  19,  173. 

amendment  of,  376. 

appeal  on,  825. 

assignment  of  guardians,  for,  378. 

filing,  in  default  of  appearance,  377. 

jurisdiction,  out  of,  leave  to  serve  with  writ,  378. 

motion  adjourned  in  order  to  give,  377. 

pauper,  by,  378,  1022. 

service  of,  378,  379. 

appearance,  before,  378. 

attachment,  writ  of,  for  leave  to  issue,  378. 

irregularity  in,  378. 

on  soHoitor  or  London  agent,  379. 

short,  when  allowed  to  be  given,  378. 
undertaking  to  accept,  506,  [507]. 
of  course,  procedure  by,  118. 
order  on,  [376]. 

original,  in  pending  appeals,  825,  826. 
originating,  dismissed  with  costs,  [137]. 

payment  into  Court,  for,  of  money  found  due  by  certificate,  322. 
receiver,  for,  377,  738.    See  Beoeiveb. 

for  leave  to,  to  distrain,  adjournment  of,  322. 
refused  with  costs,  [137]. 
review  of  taxation,  for,  irregidar,  287. 
saving,  378. 

security  for  costs  of  appeal,  for,  32. 
standing  to  hearing,  244,  379,  509. 
stay  of  proceedings,  for,  pending  appeal,  842,  843. 
transfer  of  cause,  for,  792. 
treated  as  motion  for  judgment,  [507],  616. 
variation  of  certificate,  for,  [350]. 

MOTION  POR  JUDGMENT,  Chap.  XIII.,  176—180. 
admission  in  pleadings  or  otherwise,  on,  178,  179. 
after  trial  of  issue,  179,  363. 

before  referee,  [385],  396. 
default  of  pleading,  in  case  of,  168. 

defence,  in  default  of,  joined  with  motion  to  strike  out  defence,  177. : 
defendant  cannot  set  down  action  on,  145. 

but  may  on  counterclaim,  though  action  dismissed  for  want  of  prosecu- 
tion, 171. 
District  Registry,  in  action  proceeding  in,  176. 
evidence  by  affidavit  on,  178. 
hearing  of,  177,  178,  180. 
infant  defendant,  against,  178. 
judgment  on,  usual  forms  of,  [176]. 

against  some  defendants  only,  [176]. 

defendants  not  competent  to  consent,  submitting  to,  [176]. 

in  default  of  defence  or  appearance,  171,  172,  [176],  178. 

may  be  obtained,  in  what  cases,  177,  178. 

referee,  after  trial  before,  [385],  406. 
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MOTION  FOR  JUDGMENT— <x)re«8«Me(?. 

notice  of,  filing,  after  default  of  appearance,  178. 

relief,  extent  of,  177. 

setting  down  action  on,  177,  178,  180. 

action  proceeding  in  Bistrict  Registry,  180. 

after  a  year,  not  without  leave,  180. 

where  special  case  disposes  of  whole  action,  354. 
"  short,"  marking,  180. 

MOTION  OP  COURSE,  117,  118. 

MUNICIPAL  CORPORATION.    -See  Coepoeation. 
discovery  by,  71,  80. 

excluding  member  of  public,  will  not  be  restrained  from,  696. 
freemen  of  borough,  compensation  to,  for  common  rights,  2384. 
trustee  of  charity,  1255,  1256,  1264,  1267,  1288,  1290. 

MUSICAL  COPYRIGHT,  669,  670. 

NAME, 

business,  injunction  against  carrying  on,  without  clearly  distinguishing  it 

from  plaintifEa,  [617]. 
company,  of,  use  of,  when  protected  by  injunction,  627,  628,  705. 

right  to  use,  in  suing,  695. 
firm,  of,  injunction  against  using,  528,  627,  [680],  684,  685,  2111. 

right  to  use,  after  dissolution,  or  as  part  of  goodwill,  638,  683,  684. 
particular  house,  of,  not  the  subject  of  an  injunction,  627. 
partners,  discovery  of  names  of,  [61],  131. 
right  to  use  own  name  in  trade,  626. 
vendor,  of,  injunction  to  restrain  purchaser  of  business  from  using,  524. 

NAME  AND  ARMS  CLAUSE,  1655,  1656. 

leave  to  infant  to  petition  for  permission  to  use,  [949]. 

NATIONAL  DEBT  ACT,  1870,  Chap.  LX... 2460— 2464. 
advertisement  under,  notice,  when  to  be  given  by,  2464. 
evidence  of  identity,  what  requisite,  2464. 
inquiry  under,  as  to  persons  entitled  to  fund,  [2460]. 
lunatic,  transfer  to  account  of  pauper,  2462. 
petition  under,  2463. 
costs  of,  2464. 
service  of,  2463. 

trustees  and  beneficiaries  must  be  before  the  Court,  2463. 
second  claimant,  remedy  of,  2464. 

petition,  where  first  dismissed,  2464. 
transfer  of  stock  and  payment  of  dividends  to  personal  representatives,  and 
distribution  of  fund  amongst  beneficiaries,  [2461],  2464. 
order  for,  [2460]. 

after  inquiry,  where  stock  in  name    of    trustee, 

[2462],  2463. 
to  second  claimant,  [2462]. 
unclaimed  dividends  and  stock,  provisions  as  to,  2463,  2464. 
list  of,  right  to  inspection  of,  2463. 

NATIONAL  DEBT  COMMISSIONERS, 

vesting  right  to  cash  carried  over  to,  [1178]. 

NATIONAL  DEBT  (STOCK  HOLDERS  RELIEF)  ACT,  1892,  s.  4..  1211. 

NATURALIZATION  ACT,  1870, 

proving  declarations  of  nationality  under,  155. 

NAVIGABLE  STREAM, 

obstruction  of,  restrained,  [585],  587. 

NE  EXEAT  REGNO,  Chap.  XXX.,  504—506. 
account,  against  defendant  in  action  for,  1312. 
appeal,  discharge  on,  [504]. 
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NE  EXEAT   REGNO— coniinued. 

discharged  on  defendant  giving  security,  [504]. 

with  costs  and  inquiry  as  to  damages,  [505],  506. 
evidence  in  support,  506. 
inquiry  as  to  damages,  506. 
object  of,  and  how  obtained,  505,  506. 

clear  evidence  required,  606. 

must  be  for  ascertained  sum,  505. 
order  for  issue  of  writ  of,  [504]. 

undertaking  as  to  damages  usually  required  on  application  for,  [504],  506. 
writ  of,  in  specific  performance  action  by  vendor,  2217. 

NECESSARIES, 

infant,  for,  inquiry  as  to,  [942],  943,  944.     Arid  see  Infant. 

lunatic,  common  law  obligation  to  pay  for,  1026. 

proof  for,  in  administration  action,  1378. 
lunatic  for,  proof  for,  in  administration  action,  1 378. 
wife,  for,  liability  of  husband  for,  883,  884,  898. 

NEGATIVE  TERM, 

contract  in,  when  implied  as  ground  for  injunction,  527,  528,  707. 

NEGLIGENCE, 

arbitrator  when  liable  for,  399. 

breach  of  trust,  when  amounting  to,  1080,  1081,  1084. 

costs  occasioned  by,  294,  [1058],  1062. 

creditor,  of,  discharge  of  surety  by,  2086,  2087. 

escape  of  water,  by,  habihty  for,  588,  589. 

estoppel  by,  in  not  ascertaining  contents  of  deed,  2245. 

gross,  benefit  of  legal  estate  lost  by,  2032,  2033. 

hen  lost  by,  1991. 

next  friend,  of,  infant  not  to  suffer  by,  939. 

partner,  of,  liabiHty  of  co-partner  for,  2105. 

priority  affected  by,  2031—2037. 

referee  not  Uable  to  action  for,  399. 

set-off  of  claim  for,  1315,  1318. 

sohcitor,  when  hable  for,  1057,  1062,  1063.     See  Solicitob. 

statutory  powers,  in  exercise  of,  restrained,  698. 

surety,  discharge  of,  by  creditor's,  2086,  2087. 

trustee  when  liable  for,  Z080,  1081,  1084,  1085. 

in  not  getting  in  funds  or  debts,  1080,  1081,  [1097,  1098],  1107,  1108. 
renewing  policy,  1081. 
paying  money  on  faith  of  forged  certificates,  [2241],  2242. 

NEGOTIABLE  SECURITIES, 

deposit  of,  in  Court,  [197—200],  207,  208. 
meaning  of  term,  2038. 

NEGOTIATING, 

scale  fee  chargeable  for,  301,  302,  304,  305. 

NEGOTIATING  SECURITIES, 

injunction  against,  [679,  712],  713,  714. 

"  NEPHEWS," 
gifts  to,  1512. 

NEW  SOUTH  WALES, 

receiver  of  real  estate  in,  [776]. 

NEW  TRIAL, 

appeals  from  orders  as  to,  820,  828,  836,  837. 
married  woman,  by,  application  for  judgment  or,  852. 
motion  for,  to  be  to  Court  of  Appeal,  497. 

to  High  Court  where  trial  before  referee,  406. 

NEW  TRUSTEE.     See  Trustee  ;  Trustee  Acts. 
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NEWSPAPER, 

copyright  in,  619,  C64,  670. 

injunction  to  enforce  proprietary  rights  in,  [619],  019. 

publication  of  articles  in,  contempt  of  Court  by,  [455],  457,  458. 

injunction  to  restrain  comments  by,  on  pending  proceedings,  [678],  678, 
679. 
receiver  of,  appointment  of,  757. 
share  in,  foreclosure  of  mortgage  of,  2122. 
title  of,  use  of,  restrained,  [618]. 

NEXT  PRIEND, 

of  infant,  932—935. 

appeal,  cannot  appear  on,  in  person,  933. 
appointment  of,  in  room  of  deceased,  [928]. 

in  place  of  one  discharged,  [931]. 

room  of  one  living,  on  giving  security  for  costs,  [928]. 

who  may  be  appointed,  932,  933. 
consent  by,  928. 

to  take  evidence  by  affidavit,  104,  933. 

when  binding  on  infant,  126,  933,  943. 
consent,  not  to  be  added  without  his,  50. 
costs  of,  [931],  932,  935. 

indemnity  against,  935. 

liability  for,  930,  932,  935. 
discharge  of,  [931]. 
discovery  by,  933. 
fitness  of,  inquiry  as  to,  [930],  932. 

inquiry  whether  action  by,  beneficial  to  infant,  [930],  933,  934. 
insolvent,  required  to  give  security  for  costs  of  appeeil,  932. 
married  woman  incapable  to  act  as,  851,  932. 
negligence  of,  infant  not  to  suffer  by,  939. 
new  next  friend,  [931],  934,  935. 
Partition  Act,  requesting  a  sale  under,  897,  980. 
petitioner,  372. 
powers  of,  933. 
receiver,  ineligible  as,  739. 
removal  of,  928,  934,  935. 
security  for  costs  by,  928,  932,  935. 

written  authority,  to  be  signed  by,  authorizing  proceedings,  932. 
of  married  woman,  851.     See  Married  Woman. 

NEXT  OP  KIN, 

advertisement  for,  1516. 

appointment  of  person  to  represent,  [120],  120 — 122,  1509,  1510. 
costs  of  ascertaining  class  of,  1514,  1515. 
Crown  entitled  in  default  of,  [1580,  1582],  1584—1586. 
dispensing  with  service  on,  1515. 

foreigner,  of,  bequest  to,  by  domiciled  Englishman,  1520. 
gift  to,  after  life  interest,  1508. 
illegitimate  child,  gift  over  to,  of,  1511. 

inquiries  who  are,   [1410,   1504,   1507],    1513,   [1515,   1516].      And  see 
Inquiry. 
under  foreign  law,  [1515, 1516]. 
meaning  of  "  next  of  kin  "  and  similar  expressions,  1513,  1514. 
money  converted  into  land  for  purposes  which  fail,  right  to,  1491. 
when  bound  to  refund,  1595. 

"  NIECES," 

gift  to,  1512. 

NOISE  AND  VIBRATION, 

injunctions  against,  [596 — 598],  601,  602. 

NON  COMPOS  MENTIS, 
appearance  by,  936. 
consent  on  behalf  of,  as  to  mode  of  taking  evidence,  104. 
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NON   COMPOS  MENTIS— continued. 

dealings  by  Court,  &o.,  with  estate  of,  983 — 985. 
guardian  ad  litem,  assigned  to,  [928,  929],  936. 
discharge  of,  929. 
of  person  and  estate  of,  appointment  of,  956. 
habeas  corpus  to  bring  up  person  alleged  to  be,  1004. 
inquiry  if  person  is,  after  guardian  ad  litem  appointed,  929. 

suing  as  of  unsound  mind  was  compos  at  date  of  writ,  [930]. 
as  to  competency  of  alleged,  933,  [1017]. 
legatee  becoming  of  unsound  mind,  Bank  of  England  to  transfer  consols 

into  Court,  and  payment  out,  [IIW]. 
maintenance,  of,  [956], 

jurisdiction  to  allow,  when  property  small,  967. 
partition  action,  party  to,  1805,  1806,  1820,  1821. 
partner,  agreement  by,  set  aside,  2092. 

exclusion  of,  not  justifiable,  683. 
sequestration  against,  444. 
service  of  writ  on,  11. 
special  case,  concurring  in,  357. 
suing  as  of  unsound  mind,  inquiry  if  person,  was  compos  at  date  of  writ, 

[930]. 
trustee,  appointment  of  new,  in  place  of,  1219, 1220.     And  see  Tetjstee  Act. 

NONCONFORMIST  CHAPELS, 

injunctions  in  reference  to,  710,  711.     See  Chapel. 

NON-CONVERSION, 

breach  of  trust  by,  1081,  [1097, 1098],  1107,  1108. 

NONSUIT, 

abolished,  129. 

NOTARY, 

affidavits  and  declarations  sworn  before,  110,  111,  228,  229. 

colonial,  &o.,  may  administer  oaths  in  Chancery,  111. 

consul  acting  as,  abroad.  111. 

documents  authenticated  by,  228,  229. 

notarial  acts,  what  are,  228.    See  Power  op  Attorney. 

verification  by,  of  signature  of  power  of  attorney  executed  abroad,  229. 

NOTES, 

documents,  of,  right  to  take,  80,  81. 

NOTICE, 

admission  of  facts,  entering,  in  order,  [141]. 

affidavits,  to  read,  107,  378. 

appeal,  of,  826,  827,  829,  830. 

appropriation,  of,  in  respect  of  consignments,  2301 . 

assignment,  of,  administrator,  in  case  of,  1081. 

duty  of  assignee  to  give,  1990. 

effect  of,  as  against  charging  order,  474. 
as  against  garnishee  order,  480. 

giving  title  by,  474. 
attachment,  of,  430. 

charge,  of,  on  fund  brought  into  Court,  487,  488. 
choses  in  action,  of  assignment  of,  1927,  1928,  2030,  2033 — 2037. 
company,  to,  2033. 

constructive,  when  imputed,  1034,  1082,  2036—2037. 
cross-examine,  of  intention  to,  105. 

deposit  of  poUcy,  of,  to  be  given  to  insurance  society,  1934,  2033. 
directions,  after  order  forj  25. 
discontinuance,  of,  [128],  129. 

dissolution  of  partnership,  of,  2093,  2096,  2108,  2109,  2126. 
documents  or  copies,  to  admit,  162,  163. 

form  of  entering,  [141]. 

to  produce,  76. 

Vol.  I.  ends  with  p.  846  ;  Vol.  11.  with  p.  1824. 
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NOTICE— continwd. 

equitable  interest,  of  dealings  with,  1081,  1082. 

evidence  to  read,  on  further  consideration  or  summons  to  vary,  352. 

executor,  to,  of  charge  on  funds,  1081,  1082. 

who  renounces,  2034, 
extent  of,  2034. 
facts,  to  admit,  163. 
firm,  to,  when  sufficient,  2124. 
fund  not  to  be  dealt  with  without,  202. 
further  consideration,  of,  351,  352. 
injunction,  of,  what  sufficient,  187,  422,  511,  521. 
issue,  of  trial  of,  263. 
judgment  or  order,  of,  189,  1423. 

service  of,  189,  318,  319,  1423.    See  Judgment. 

dispensing  with,  in  partition  action,  [1796,  1797],  1807 — 1809. 
lodgment  in  Court,  of,  206,  208. 
meeting  of  company,  of,  when  sufficient,  705. 
mortgage,  to  pay  off,  1837,  1857,  1872,  1873. 
motion,  of,  377,  378.    See  Motion. 

leave  to  serve,  [507],  511. 

on  appeal  in  K.  B.  D.  from  Judge  in  Chambers,  820. 

service  of,  in  case  of  attachment,  430,  433,  434. 
motion  for  judgment  against  defendant  out  of  jurisdiction,  of,  178. 
parol,  by,  2033. 

partition  action,  of  judgment  in,  dispensed  with,  [1796,  1797],  1806 — 1809. 
payment  into  Court,  of,  206,  208. 
policy,  of  assignment  of,  1934,  2033. 

priority  by  giving,  1081,  1082,  2030—2041.    See  Moetgagb. 
proceedings  in  Chambers,  of,  309. 

of,  in  creditor's  action,  1377. 
production  of  documents,  for,  76, 
quit,  to,  by  receiver,  769. 
real  estate,  as  to  charges  on,  1928,  2034. 
recital,  by,  2034. 

registration,  effect  of,  as,  2040,  2041. 
removal  of  action  from  district  registry,  of,  175. 
Settled  Land  Acts,  to  be  given  under,  1755,  1756. 
service  of  notice  of  proceedings,  318.     See  Service. 
solicitor,  through,  1034,  1082,  2035—2037. 
stop  order,  operating  under,  487. 

sub-purchase,  of,  does  not  constitute  vendor  trustee,  2153,  2185. 
telegram,  by,  422,  511,  521. 

tenancy,  of,  as  between  vendor  and  purchaser,  2037,  2151,  2207. 
time,  of  the  essence,  when  made  by,  2156. 
title  deeds,  by  non-production  of,  2036. 
transferee  of  fund,  to  be  given  to,  [483]. 
treat,  to,  by  railway  company,  enforcement  of,  2139. 

injunction  against  proceedings  on,  [686,  687],  688,  697,  698. 

subsequent  proceedings  on,  2347,  2349. 

withdrawal  of,  2354. 
trial,  of,  145,  146. 

dismissal  of  action  in  default  of  giving,  [134],  135,  138. 
postponing,  364. 

by  jury,  of  desire  of  party  for,  362. 
trustees,  to,  of  assignment,  or  charge  on  equitable  interest,  1081, 1082,  2033, 

2034. 
vendor,  to,  of  charge  on  agreement,  1082,  2153.,  2185. 
witness,  to  produce,  105. 
writ,  of,  to  party  out  of  jurisdiction,  [7],  18. 

NOVEL, 

copyright  in,  [660],  668. 

NUDUM  PACTUM, 

will  not  be  specifically  enforced,  2149. 
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NUISANCE, 

abated  before  hearing  of  action,  605,  606. 

acquiescence  in,  effect  of,  604. 

adding  plaintiffs  in  action  for,  51. 

air,  by  fouling,  600.     See  Am. 

"  annoyance  "  and  "  grievance,"  meaning  of,  600. 

appeal  from  summary  orders  as  to,  818. 

apprehended,  injunction,  quia  timet,  against,  603. 

bell-ringing,  by,  602. 

besetting  or  watching  premises,  by,  692. 

blasting  operations,  by,  599. 

brick-burning,  by,  [595],  599,  600. 

calcining,  by,  595,  600. 

carpet  beating,  by,  600. 

cement,  chemical  and  manure  works,  by,  595,  600,  601. 

club,  noise  from,  [596]. 

covenant,  contrary  to,  535,  [596],  600. 

damages,  inquiry  as  to,  costs  of,  605. 

dangerous  trade  or  occupation,  by,  [598],  601. 

defined,  600. 

discovery  in  action  as  to,  604. 

electric  current,  by  discharge  of,  603. 

fire-arms,  from  testing,  [598],  602. 

fireworks,  by,  [598]. 

fried  fish  shop,  by,  601. 

gasworks,  by,  599,  601,  611. 

heating  premises,  by,  601. 

horses,  by  keeping,  [595]. 

hospital  for  infectious  diseases,  by  keeping,  601. 

injunction  to  restrain  [595 — 599],  599 — 605. 

acquiescence,  effect  of,  603. 

apprehended  nuisance,  603. 

damage,  actual  and  permanent,  must  be  shown,  599,  600. 

form  of,  595,  605,  606. 

locality,  circumstances  of,  considered,  599. 

mandatory,  as  to  user  of  drain,  609,  610. 

pubUc  bodies,  against,  603. 

suspension  of,  595,  601,  612. 

temporary  nuisance  not  restrained,  599,  600. 

when  granted,  599,  600. 

where  defendant  claims  right  to  commit,  599,  600,  610. 
inquiry  as  to,  604,  607,  [608]. 
issue  as  to,  361. 

landlord,  liabiUty  of,  for  nuisance  by  tenant,  605. 
local  board,  by,  injunction  against,  [605,  606],  606,  609—011. 
malicious  interference  with  servant,  by,  601. 
manufacture,  by,  injunction  against,  [607],  611,  612. 
manure  works,  by,  601. 
mineral  works,  by,  595. 
musical  instruments,  by  noise  with,  602. 
noise  from  stables,  by,  [595],  596,  602. 

carriages,  &c.,  drawing  up  to  club  after  midnight,  [596]. 

judgment  after  report  of  special  referee,  597. 
noise  and  vibration,  by,  [597,  598],  602. 
noisy  entertainment,  by,  579,  [598],  602. 
offensive  occupations,  injunctions  against,  [595 — 598],  600. 
poisonous  trees,  from,  599. 

pollution  of  river,  injunction  against,  [605 — 608]. 
procession,  erection  of  stand  to  view,  measure  of  damages  for,  604. 
prosecution  for,  604. 

provisional  order,  under  exercise  of  powers  conferred  by,  603. 
Public  Health  Act,  1875.  .604. 

summary  proceedings  under,  604. 
reasonableness  of  user  not  a  defence  to  action  for,  600. 
reference  and  report  as  to,  406,  607. 
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NUISANCE— conWmacf?. 

reversioner,  action  of,  by,  532. 

rifle  range,  by,  598,  602. 

Rivers  Pollution  Act,  1876.  .608. 

sewage,  by,  restrained  by  injunction,  [605 — 607],  607. 

dismissal  of  action  for,  on  undertaking,  607. 
skittles,  by,  602. 

small-pox  hospital,  by,  [596],  599,  601. 
smoke  and  vapour,  by,  599,  601. 
special  or  official  referee,  question  of,  referred  to,  604. 
stables  of  tramway  company,  by,  603. 

stand,  erection  of,  to  view  procession,  measure  of  damages  for,  604. 
statutory  powers,  in  exercise  of,  603. 
steam  hammer,  by,  [597],  601. 
summary  relief  against,  604,  611. 
tenant,  by,  liability  of  landlord  for,  605. 
undertaking  to  continue  precautions  against,  [596]. 
urinal,  by  use  of,  602. 
vacant  land,  by  use  of,  602. 
veterinary  surgeon,  from  business  of,  596. 
vibration,  by,  [597,  598],  601,  602. 
watching  or  besetting  premises,  by,  602 
way,  right  of,  used  so  as  to  create,  579. 
weights,  by  storing,  on  upper  floor,  520,  [596]. 

NUMEROUS  PARTIES,  120.    And  see  Pasties. 

NUNC  PRO  TUNC, 
entering  order,  186. 


OATHS,  107,  110.    (See  Affidavit;  Commissionbb ;  Witness. 
arbitrator  may  administer  oaths,  390. 

OATHS  ACT,  1888.. 111. 

OBEDIENCE, 

injunction,  to,  enforced  strictly,  521,  522. 

OBJECTIONS, 

irregularity,  for,  to  deposition,  161. 
taxing-master's  certificate,  to,  286,  287. 
title,  to,  overruled,  [2197]. 

OCCUPATION, 

charity  by,  order  for  leave  to  invest  charitable  bequest  in  land  for,  [1295]. 
inquiry  as  to,  in  administration  action,  [1493]. 

in  specific  performance  action,  [2174]. 
rent,  charging,  against  devisee  or  heir  in  dower  suit,  [912]. 
against  mortgagee,  [1887],  1888,  1906. 
in  action  for  specific  performance,  [2178],  2182. 
to  rescind  contract,  2238. 
administration  action,  [1492,  1493]. 
partnership  action,  [2100]. 
inquiry  what  ought  to  be  charged,  [1492,  1790,  1815]. 
on  share,  in  partition  action,  1790,  1809,  [1816]. 
receiver,  paid  to,  750,  768. 
rests  in  account  of,  [1885],  1903. 
value  to  be  set  by  way  of,  [1493]. 

OFFENSIVE  OCCUPATIONS, 

injunction  against,  [595 — 597],  600. 

OFFICE, 

receiver  of  profits  of,  appointed,  756,  757. 
solicitor,  of,  production  of  documents  at,  [54],  80. 
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OFFICE  COPIES, 

officer  of  Court  will  bo  ordered  to  do  justice,  2236. 
orders  and  judgments,  of,  151,  152,  195,  203. 
of  other  Courts,  of,  195. 
in  lunacy,  of,  204. 
sealed  with  seal  of  Central  Office,  152. 

OFFICIAL  ACTS  AND  ORDERS,  151,  154. 

OFFICIAL  LIQUIDATOR.    See  Liqttidatob. 

OFFICIAL  REFEREE,  402—407.    See  Referee. 
account,  how  taken  by,  1313. 
appeal  from,  817. 
decision  of,  as  to  costs,  appeal,  819. 

OFFICIAL  SOLICITOR, 

judicial  trustee,  appointed,  1238. 

prosecution  of  proceedings  by,  319. 

service  on,  of  order,  as  to  dormant  funds,  203,  204. 

OFFICIAL  TRUSTEES  OF  CHARITABLE  FUNDS.    See  Charity. 
payment  or  transfer  to,  [216],  225,  [1271,  1273],  1279. 

OFFICIAL    TRUSTEE    OF    CHARITABLE    LANDS,  [1248,  1270],   1279. 
See  Chabity. 

OMISSIONS, 

accidental,  in  judgments  or  orders,  correction  of,  187 — 189,  1190,  1208. 
in  performance  of  contracts,  inquiries  as  to,  [1310]. 
wills,  in,  1357,  1358. 

OPENING  ACCOUNTS, 
grounds  for,  1340—1342. 
order  for,  1902. 

OPENING  BIDDINGS,  334. 

OPENING  FORECLOSURE,  [1912],  1914,  1915,  1922,  1923. 

OPTION, 

conversion  of  property  by  exercise  of,  1491. 

inquiry  as  to,  [1487]. 

mortgagee,  of  purchase,  given  to,  1856. 

power  of  trustee  to  give,  1079. 

sale  with  stipulation  for  repurchase,  not  a  mortgage,  1837. 

specific  performance  of,  2139,  2205,  2208. 

ORDER.    See  Judgment. 

ORIGIN, 

domicile  of,  1518,  1519. 

ORIGINATING  SUMMONS, 
accounts,  for,  311,  1420. 
action,  originating  summons  is,  1. 

secus,  within  Conveyancing  Act,  1881,  s.  14.  .312. 
administration,  for,  311,  312,  1360,  1420,  1421. 
advertisement  of,  service  by,  [5]. 
appeal  from  order  made  on,  1,  828. 
appearance  on,  316,  935,  936. 
ascertainment  of  class,  for,  311,  1420. 

breach  of  trust,  question  as  to,  not  to  be  decided  adversely  on,  312. 
costs  of  non-attendance,  309. 

out  of  estate,  can  be  given  in  proper  case,  312,  1421. 
creditor's  action,  judgment  in,  [1347],  1351. 
Crown,  against,  1421. 
dismissal  with  costs,  [137]. 

disputed  debt,  not  appropriate  for  recovery  of,  1421. 
District  Registry,  removal  from,  794 
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ORIGINATING  SUMMONS— co»«ijnied. 
executor,  by  or  against,  1121. 
female  plaintiff,  description  of,  850. 
foreclosure,  for,  313,  1836. 
forfeiture  of  lease,  for  relief  in  respect  of,  312. 
forms  of,  316. 

further  consideration  of,  353. 
Guardianship  of  Infants  Act,  1886,  under,  955. 
infant  defendant,  default  on  appearance  by,  936. 
judgment  on,  form  of,  [1347]. 

opinion  expressed  but  no  order  made,  [1295]. 
jurisdiction  of  Court,  312,  1420—1422. 
mortgages,  for  relief  in  respect  of,  313,  1836,  2037. 
orders  upon,  [308]. 
parties  to,  1422—1425. 
payment  into  Court,  for,  311,  1083,  1421. 

out  of  Court,  for,  1156. 
preparation  of,  316. 

priorities,  questions  as  to,  not  to  be  determined  on,  313,  2037. 
process  of  contempt  on  proceedings  by,  315. 
questions  affecting  rights  of  creditors,  legatees,  &o.,  as  to,  311,  1420. 

arising  in  administration  of  estates,  as  to,  311,  312,  1421. 
real  estate,  for  administration  of,  1421. 
receiver  may  be  appointed  on  application  by,  312. 
reconveyance  or  redemption,  for,  313. 

rectification  of  register  of  members  of  company,  procedure  on,  2446. 
redemption,  for,  1836. 
release  not  to  be  set  aside  on,  312. 
sealing,  316. 
service  of,  309,  313,  316,  1423. 

out  of  jurisdiction,  can  be  ordered,  19,  260. 

substituted,  [5]. 
simple  questions,  intended  for  determination  of,  312,  1421. 
supplemental,  originating  summons  in  second  action  to  be  taken  as,  to 

originating  summons  in  first  action,  [48]. 
third  party  procedure  not  applicable  to,  146,  316,  317. 
transfer  of,  to  proper  Judge,  [791],  792. 
trust,  for  administration  of,  1421. 
validity  of  settlement  determined  on,  1421. 
wilful  default  not  chargeable  on,  unless  by  consent,  1121,  1421. 

OUTFIT, 

of  infant  ward  on  marriage,  orders  for,  [218,  1005]. 

OUTGOINGS, 

payable  by  tenant  for  U£e,  [1689],  1697. 
payment  of,  by  vendor,  2182,  2183. 

OUTSTANDING  ESTATE, 
account  of,  [1347]. 

apportionment  of,  by  executor,  [1394]. 
breach  of  trust  by  neglecting  to  get  in,  1080,  1081. 
duty  of  executors  or  trustees  as  to,  1080,  1081,  1107,  1108,  1112,  1121,  1122, 

1502—1504 
getting  in  and  investing,  1350,  [1398,  1500—1502],  1502—1504.     And  see. 

Administration. 
receiver  of,  [725]. 

appointed  where  executor  insolvent,  748,  1503. 
where  legatee  may  sue  in  respect  of,  1503. 

OVEN, 

injunction  against  using,  [539]. 

OVERCHARGE. 

taxation  after  payment,  on  ground  of,  278. 
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OVERPAYMENT, 

beneficiary,  of,  by  trustee,  1090. 
mortgagee,  of,  1877,  [1887],  1903,  1904,  [1925,  2051]. 
tenant  for  life,  to,  1614,  1622,  1623. 
by  receiver,  744,  745. 

OVERSEERS, 

action  for  account  by,  1330,  [1337]. 

payment  to,  for  maintenance  of  pauper  lunatic,  1025 — 1227. 

priority  of  parish  as  creditors,  1363. 

OWELTY  OF  PARTITION,  [1816],  1819.    See  Paetition. 

OYSTER  FISHERY, 

account  against  oyster  meters,  1331. 

restoration  of  oyster  beds  compelled,  520. 

right  to,  established,  and  enforced  by  injunction,  586. 

PALATINE  COURT.    See  Dubham  ;  Lancaster. 

PAPERS.    See  Documents. 

drawing  up  of  order,  to  be  left  for,  184. 

Judges,  for  use  of,  in  Court  of  Appeal,  833. 

lien,  solicitor's,  on,  1038 — 1042.    See  Souoitoe. 

neglect  of  solicitor  to  deliver,  148. 

solicitor's,  special  directions  as  to,  in  partnership  action,  [733]. 

PARAPHERNALIA,  861,  881. 

PARISH  CHURCH, 

production  of  cestui  que  vie  at,  [1713]. 

PARISH  CLERK, 

injunction  against  acting  as,  710. 
office  of,  is  temporal,  710. 

PARISHIONERS, 
gift  to,  1289,  1302. 

PARLIAMENT, 

Act  of,  form  of  entering,  as  evidence,  [142]. 

application  to,  restrained,  692,  696,  697. 

charity  regulated  by  Act  of,  1259. 

funds  or  rates,  expenditure  of,  in  promoting  bill,  restrained,  692. 

guardian  to  watch  proceedings  before,  on  behalf  of  infant,  [949]. 

infant,  directions  as  to  proceedings  on  behalf  of,  [949,  974,  975],  981. 

member  of,  enforcement  of  order  against,  523. 

committal  of,  for  contempt,  523. 

privilege  of,  from  arrest,  413,  459,  460. 
opposition  in,  injunction  restraining  appUcation  of  Borough  Fund  to  pay 

costs  of,  [692],  696,  697. 
trustees  or  guardians  to  apply  for  or  oppose  special  Acts  of,  [949,  975],  981, 
[1141],  1148. 

draft  of  bill  to  be  settled  by  Judge,  [975]. 

PARLIAMENTARY  BUSINESS, 
taxation  of  costs  of,  294. 

PARLIAMENTARY  DEPOSITS,  Chai-.  LVI.,  2413—2425. 

affidavit,  verification  of  signature  of  petition  by,  when  required,  2420. 
application  of,  2420—2423. 

abandonment  of  railway,  on,  [2413],  2421,  2423,  2424. 

without  special  abandonment  Act  being  obtained,  2418,  2421. 

Assurance  Companies  Act,  1909,  under,  2425. 

declaration  as  to,  and  inquiry  as  to  creditors,  [2416],  2422,  2423. 

Light  Railways  Act,  1896,  under,  2425. 

rival  claimants,  right  to  discovery,  2423. 

Tramways  Act,  1870,  under,  [2418,  2419],  2424,  2425. 
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PARLIAMENTARY  DEPOSITS— continued. 
Assurance  Companies  Act,  1909,  under,  2425. 
Chambers,  appUoations  when  to  be  made  in,  310. 
costs  payable  out  of,  2425. 
discovery,  right  of  rival  claimants  to,  2432. 
expenses  of  obtaining  Acts,  inquiry  as  to,  [2116]. 
investment  of,  2419,  2420. 

lenders  of,  rights  of,  on  winding-up  of  railway  company,  2419. 
meritorious  and  non-meritorious  creditors,  distinction  between,  no  longer 

exists,  2422. 
Parliamentary  Deposits  and  Bonds  Act,  1892  (55  &  56  Vict.  o.  27),  pro- 
visions of,  2420,  2421. 
payment  of  deposit  out  of  Court,  [2413],  2420,  2421. 
inquiries  directed  on  petition  for,  [2415]. 
on  certificate  of  Board  of  Trade  of  half  capital  paid  up,  [2414]. 

execution  of  bond  under  special  Act,  [2414]. 
petitioners,  to  nominees  of,  2420,  2421. 
seal  of  company  to  petition  for,  2420. 
surviving  depositors,  to,  after  advertisements,  and  without  further 

public  notice,  [2414]. 
suspension  of  bill,  on,  2420. 
payment  or  transfer  into  Court  of,  2419. 
receiver,  payment  to,  2421. 

special  provisions  as  to,  in  Railways  or  Tramway  Act,  2421,  2424. 
Standing  Orders,  provisions  of,  as  to,  2410,  2420. 

PAROCHIAL, 

charities,  apportionment  of,  [1247],  1247,  1281. 
city  of  London,  in,  1283,  1284. 
gifts  for,  validity  of,  1245,  1246,  1258. 
scheme  for  poor  of  parish,  1246. 
registers,  extracts  from,  153,  1217. 

PARTICULARS, 

account,  in  action  for,  not  generally  ordered,  42. 

application  for,  41. 

breach  of  trust,  in  case  of,  42. 

fraud,  as  to,  42. 

further,  of  counterclaim,  [35]. 

of  pleadings,  41. 
highway,  of  dedication  of,  in  action  of  trespass,  552. 
patent,  of  breaches  of,  order  for,  [638,  639,  641,  642],  643,  644. 

further  and  better,  of  objections  to,  order  for,  [641]. 
pedigree,  of,  42. 
pleadings,  in,  41,  42. 

dismissal  of  action  in  default  of  delivery  of,  42. 

further  and  better,  41. 

statement  of  counter-claim,  [35]. 

object  and  nature  of,  41. 

when  ordered  before  discovery,  41,  42. 
production,  right  to  particulars,  distinct  from  right  to,  41. 
property,  of,  on  sale  by  Court,  329,  330. 
slander,  in  action  for,  42. 
stay  of  proceedings,  order  not  operating  as,  42. 
trespass,  as  to,  42. 
undue  influence  of,  as  to,  42. 
wilful  default,  39. 

PARTIES, 

absconding  executor  dispensed  with,  1424. 

absent  parties,  service  of  order  on,  1411,  1424,  1515. 

of  writ  or  notice  of  it  out  of  jurisdiction,  [6 — 9],  14 — 19. 
account,  attending  taking  of,  1316. 
adding,  by  amendment  at  hearing,  49,  50. 

by  amendment  of  writ  or  pleadings,  orders  for,  [47,  48]. 
service  or  notice  of  writ,  [47]. 
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tARTim— continued. 

adding,  substituting,  or  striking  out,  practice  as  to,  49,  53.    See  Amend- 
ment. 

application,  form  of,  53. 
administration  actions,  to,  1422 — 1425,  2133. 

against  estate  of  deceased  partner,  2125,  2126. 
party  entitled  to  take  out,  joined,  50. 
alternative  right  of  action,  election,  62. 
appeal,  entitled  to,  824,  825. 

to  be  served  with  notice  of,  826,  827. 
boundaries,  to  action  to  ascertain,  1824. 
breach  of  trust,  in  actions  for,  1095,  1096. 
change  of  interest  of,  114 — 123.     See  Change  oi?  Parties. 
contingent  future  claim,  party  having,  not  a  proper,  1423. 
costs  as  between,  taxation  and  payment  of,  [234].     See  Taxation  of 
Costs. 

payment  of,  by  plaintiff,  further  costs  out  of  fund,  [237]. 
on  appeal,  [811]. 
by  defendant,  further  costs  adjourned,  [2280]. 
further  costs  out  of  fund,  [239]. 
creditors'  actions,  to,  1358 — 1360. 
discovery,  entitled  to,  65,  71. 
executor  absconding,  dispensed  with,  1424. 
female,  description  of,  850,  854. 
foreclosure  actions,  to,  1837,  1858—1863,  1909,  2011. 
further  consideration,  on,  351,  352. 

inquiry  as  to,  in  particular  action,  [1783—1789,  1791],  1802,  1807. 
insolvent,  security  for  costs  by,  29,  30. 
joinder  of,  as  plaintiffs,  49. 
joint  contractors,  51. 

married  women,  to  actions  by,  and  against,  849 — 852. 
new  trustees,  to  apphcation  for  appointment  of,  1215,  1216. 
next  of  kin,  1515. 

numerous,  having  same  interest,  1424,  1510. 
partition  action,  to,  1800,  1806—1809. 
patent,  action  to  restrain  infringement  of,  to,  633,  634. 
petition  of  right,  to,  382. 

public  trustee  not  to  be  joined  as,  on  appeal  from  his  decision,  1243. 
receiver,  party  to  action  when  appointed,  [729],  730,  739,  740. 

when  proper  party,  748. 
redemption  action,  to,  1858,  1859,  1909,  2011. 

representation  of  numerous  parties,  [120],  120 — 123, 1424, 1505, 1510. 
representative,  appointing  and  dispensing  with,  [119],  120 — 123. 
representatives  of  deceased  representatives,  when  to  be  made,  1358,  [1456 — 

1458],  1459. 
served  with  notice  of  judgment,  1423. 
sohcitors,  not  to  be  made,  for  purpose  of  costs,  39. 
special  case,  to,  357. 

specific  performance,  to  actions  for,  921,  2147,  2161. 
threats,  action  to  restrain,  to,  637. 

trade  mark,  to  action  for  injunction  in  respect  of,  624,  625. 
trustees,  to  actions  by  and  against,  1095,  1096. 

PARTITION,  Chap.  XLVI.,  1783—1822. 

acknowledgment  as  to  title  deeds  under  Conveyancing  Act,  1813. 

admission  of  title,  immediate  sale  ordered,  1807. 

admissions  in  pleadings,  order  on,  179. 

advertisements,  on  dispensing  with  service,  [1795, 1796],  1806 — 1809. 

advowsons,  of,  1801,  [1816, 1817]. 

alternate  presentations,  [1816]. 

pale,  presentation  to  be  by  lot,  [1817]. 
agreement,  partitions  in  accordance  with,  [1816]. 

sale    for,  conditional,    approved    on    behalf    of    infant    plaintiff, 
[1791]. 
allowances,  account  of  rents  with,  [1790],  1809,  [1815]. 
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PARTITION— coretmued. 

alternative  order  for  sale  or  liberty  to  apply  where  infants  interested 

[1793]. 
partition,  [1800]. 
boundaries,  commission  to  ascertain,  1822 — 1824.     See  Boundakibs. 
Chambers,  partition  in,  [1800,  1811,  1812],  1818. 

on  further  consideration,  with  direction  as  to  deeds,  [1812]. 

sale  on  appUcation  in,  [1783—1793],  1802. 

subject  to  inquiries,  [1811]. 
charges,  partition  subject  to,  [1811,  1814]. 
commission,  partition  by,  with  special  inquiries  and  directions,  [1815]. 

lands  in  colony  subject  to  rent-charges,  of,  [1814]. 

practice  on,  1818,  1819. 
commissioners,  naming,  order  for,  [1814],  1819. 
commissioners'  certificate,  practice  as  to,  1819. 

quashed,  1819. 
Commons  Act,  1876,  award  under,  1821,  1822. 
conversion  by  judgment  for  sale  under  Partition  Act,  1803. 

equity  to  re-conversion  under  Settled  Estates  Act,  1803. 

interests  of  persons  under  disability,  1803. 
conveyances,  mutual,  where  parties  under  disability,  [1812],  1820. 
copyholds,  jurisdiction  of  Court  to  partition,  1801. 
costs  of,  1810. 

disability,  of  parties  under,  charged  on  shares,  [1794],  1810,  1812, 
[1813,  1818],  1818,  1820. 

discretion  of  Court  as  to,  under  sect.  10 . .  1810. 

evidence  unnecessary,  [1818]. 

improperly  served,  of  parties,  [1818]. 

issue  of  commission,  not  formerly  given  till,  1810. 
now  given  up  to  as  well  as  after  hearing,  1810. 

served  improperly,  of  parties,  [1818]. 

shares,  several,  in  respect  of,  1810. 

to  be  borne  rateably  in  proportion  to,  [1812]. 

taxation  of,  [1798],  1810. 

unnecessary  evidence,  of,  [1818]. 

where  no  benefit  derived  from  the  Act,  1810. 

where    title    improperly   disputed     or    parties    sever     in     defence, 
1810. 
County  Court,  transfer  of  proceedings  from  or  to,  1804. 
declaration  of  rights  of  parties,  [1791,  1812]. 

sale,  as  to,  being  more  beneficial  than  partition,  1808. 
deed  of  partition,  by,  1801,  1820,  1821. 
deeds,  production  of,  where  partition  directed,  [1812],  1821. 
defence,  default  of,  in  partition  action,  1801,  1802. 
discretion  of  Court  as  to  ordering  sale,  1803. 

of  trustees  not  interfered  with,  1801. 
disputed  title,  partition  action  to  try,  not  to  be  brought,  1802. 
distribution  of  proceeds  of  sale,  1808,  1809. 
district  registry,  action  in,  1802,  1807. 

election,  request  for  sale  by  infant  does  not  operate  as,  1804. 
equahty  of  partition,  allowance  for,  [1816],  1819. 
further  consideration  of  action  for,  1808. 
immediate  order  for,  1819,  1820. 
improvements,  permanent,  allowance  for,  and  inquiry  as  to,  [1789],  1809, 

[1811, 1816]. 
Inclosure  Acts,  partition  under,  1821,  1822. 
incumbrances,  inquiry  as  to,  [1787 — 1789]. 
infant,  action  by  or  against,  [1791].    See  Infant. 

conditional  agreement  for  sale  in  partition  action  approved  on  behalf 
of,  [1791]. 

declared  trustee,  [1793,  1794],  1820. 

judgment  for  sale  binding  on,  940,  1804. 

request  for  sale  by  or  on  behalf   of,  980,  [1793],  1803,  1804,  1805, 
1806. 

title  deeds  of,  directions  as  to,  [1813],  1820. 
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inquiry  as  to  persons  interested,  [1784 — 1789,  1791],  1802,  1807,  [1811]. 
incumbrances,  as  to,  [1784, 1785]. 
special  as  to,  shares  of  parties,  [1815]. 
whether  contract  for  sale  beneficial,  [1790]. 

sale  beneficial,  [1783, 1784, 1786,  1793]. 
joinder  of  action  for,  with  other  causes  of  action,  1802. 
jurisdiction  in  equity  to  order,  1801. 

under  Partition  Acts,  1868,  1876. .  1803,  1804. 
leaseholds,  of,  right  to,  1801. 

parties  to  action  for,  1806 — 1808. 
leases,  inquiry  as  to,  [1815]. 
legal  questions  not  decided  in  action  for,  1802. 
lunatic,  partition  of  property  of,  1806. 

action  by,  1805,  1806. 

party  declared  trustee,  vesting  order,  1820,  1821. 
manors,  of,  1801,  1818. 

married  woman,  request  for  sale  by,  897,  1805,  1806. 
metes  and  bounds,  partition  by,  [1814]. 
mortgaged  lands,  of,  [1787,  1788],  1804. 
mutual  conveyances,  directions  for,  [1812 — 1815],  1820,  1821. 
mm  compos,  action  by,  1805,  1806. 

party,  declared  trustee,  1820,  1821. 
notice  of  judgment,  service  of,  189. 

dispensing  with,  [1796,  1797],  1806—1809. 
occupation  rents,  accounts  of,  and  inquiries  as  to,  [1790,  1815]. 

charged  on  particular  shares,  1790,  1809,  [1816], 
owelty  of  partition,  [1816],  1819. 
part  of  property,  of,  [1799],  1803. 
parties  to  action  for,  1800,  1806—1809. 
payment  of  purchase-money  into  Court,  [1784,  1797],  1808. 
presentation  to  living,  directions  as  to,  [1817]. 
receiver,  when  appointed  in  partition  action,  748. 
recovery  of  land,  partition  action  is  not  action  for,  1802. 
rent-charges,  partition  of,  1801. 

partition  subject  to,  [1814]. 
rents,  accounts  and  inquiries  as  to,  [1788,  1790],  1809,  [1815,  1816]. 
repairs  and  improvements,  allowance  for,  and  inquiries  as  to,  [1789],  1809, 

[1811, 1816]. 
representative  parties,  1807. 
right  to,  in  general,  1800,  1801. 
sale  under  Partition  Acts,  1868,  1876.  .1802  et  seq. 

action  for,  need  not  pray  partition,  1803. 

advertisements,  after,  in  lieu  of  service,  [1795,  1796]. 

alternative  order  for,  on  result  of  inquiries,  [1793,  1800]. 

at  hearing,  1806. 

at  request  of  persons  entitled  to  less  than  a  moiety  (sect.  3).  .[1784 — 
1786],  1804. 
interested  in   a.  moiety  (sect.  4).. [1786 — 1789, 
1791,  1793],  1804,  1805. 

certificate,  before,  irregular,  1808. 

contract  for,  adoption  of,  [1790, 1791]. 

conversion,  judgment  operating  as,  1803. 

discharge  of  purchaser,  where  proceedings  irregular,  348. 

distribution  of  proceeds  of,  [1795, 1798],  1808,  1809. 

immediate  order  for,  [1797,  1798],  1806,  1807. 

incumbrancers,  with  consent  of,  [1788]. 

infant  plaintiff,  in  action  by,  [1792]. 

infant's  share,  on  undertaking  to  purchase,  and  valuation,  [1793]. 

jurisdiction  to  order,   under  sects,   3,  4,  5  of  Act  of   1868 . .  1803, 
1804. 
no  jurisdiction  formerly  to  order,  1802,  1803. 

liberty  to  apply  in  Chambers  for,  [1785 — 1794]. 
to  bid  at  (sect.  6).  .[1794],  1805. 

and  to  set  off  purchase-money,  [1794]. 
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sale  under  Partition  Acts,  1808,  ISlCi— continued. 

liberty  to  bid  or  make  proposal  for  purchase,  [1795]. 

of  part,  and  partition  of  part,  [1799J,  1803. 

out  of  Court,  at  request  of  beneficiaries  (sect.  8).. [1791,  1792,  1797, 
1798],  1806. 

request  for,  by  infants,  &o.,  897,  [1793],  1803,  1804,  1805,  1806. 

set  off  of  purohase-moncy  of  part  against  share  of  whole  purchase- 
money,  [1794],  1809. 

subsequent,  participation  in  proceeds  of,  1809. 
to  advertisements,  [1796]. 
service,  1806 — 1809. 

dispensing  with,  [1795,  1796],  1806—1809. 

notice  of  judgment,  of,  189,  318. 
Settled  Estates  Act,  payment  out  of  sale  moneys  to  be  applied  under, 

1798. 
Settled  Land  Act,  partition  under,  1800. 
taxation  of  costs  in  action  for,  [1798],  1810. 
timber,  inquiry  as  to  felling,  [1815]. 
title,  plaintiff's,  1801,  1802. 

proof  of,  at  hearing,  1807. 

trust,  overriding,  effect  of,  1800. 
title  deeds,  directions  as  to,  [1812],  1821. 
Trustee  Act,  provisions  of,  applicable  to,  1820. 

parties  declared  trustees  under,  [1229,  1230],  1233,  [1793,  1794],  1812, 
1813,  1820,  1821.    See  Trustee  Acts. 

person  appointed  to  convey  under,  [1229,  1230,  1793]. 
trustees,  parties  declared,  [1793,  1798],  1820,  1821. 
valuation,  purchase  of  share  at,  [1793],  1805. 
waste,  defendant  in  occupation  restrained  from,  1809. 
writ  of,  now  obsolete,  1800. 

PARTNERSHIP,  Chap.  XLIX.,  2090—2135. 
account, 

administration  action  by  beneficiaries,  in,  [2130 — 2132],  2132 — 

2135. 
custom  of  partnership  followed  in  taking,  2104. 
dealings  and  transactions,  of,  [2093,  2098,  2102,  2114,  2115,  2116]. 

in  action  by  executors  of  deceased  partner,  [2114 — 2117]. 

on  dissolution,  [2097]. 

two  separate  and  successive  partnerships,  of,  [2093]. 

where  partnership  set  aside  for  misrepresentation,  [2091]. 
debts  due  to  partnership,  of,  [2130]. 
evidence  on,  1314,  2104. 
general  action  for,  must  be  for  dissolution,  2104. 

and  surviving  partners  must  be  made  parties,  2132. 
joint  and  separate  creditors  distinguished,  2120,  2121. 
lapse  of  time,  when  barred  by,  2104. 
manager,  of  salary  or  allowance  to,  [524,  2132]. 
outstanding  liabilities,  of,  [2091,  2115]. 
partnership  moneys,  of,  received  by  partner,  [524]. 
profits,  &o.,  of,  since  partner  became  non  compos,  [2116]. 
representatives  of  partners,  binding  on,  1339. 
right  to,  when  barred,  2104. 
salary  due  to  manager,  [524]. 
settled  account,  not  to  be  disturbed,  [2114,  2115,  2130]. 

setting  up,  where  order  does  not  refer  to,  2098. 
solicitors,  bankers,  &o.,  as  to  firms  of,  2099.        ^ 
sums  paid  in  respect  of  partnership,  of,  [2091]. 
taken,  how,  2104. 

transfer  of  action  for,  to  Chancery  Division,  793. 
accounts,  duty  of  partners  to  render,  2104,  2105. 

agent,  employment  of,  to  examine,  2105. 
action  by  partners,  stay  of  proceedings  on  failure  to  declare  names,  &e., 

wiai. 
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administration  of  estate  of  deceased  partner,  action  for,  1421,  \2i\2i,  2130]. 

account  of  partnership  business  in,  [2130]. 
of  share  in  partnership,  2131. 

executors  of  deceased  partner,  when  maintainable  against,  by  benefi- 
ciaries, 2133. 

infants  interested,  inqiiiry  as  to  taking  profits  or  interest,  where, 
[2131]. 

inquiries  and  accounts  as  to  testator's  partnership  business,  [2130]. 

legatees  of  deceased,  by,  2133. 

liberty  to  prove  in,  [2092]. 

parties  to  action  by  beneficiaries,  2132,  2133. 

tenant  for  life  and  remainderman,  apportionment  between,  2134. 

where  surviving  partner  was  executor  of  deceased  partner,  [2132]. 
admission  in  pleadings,  order  on,  for  inquiries  and  accounts,  179,  2094. 
of  assets  by  executor,  [2092,  2115]. 
or  representation  by  partner,  eilect  of,  2124. 
advertisement  of  dissolution  of,  not  restrained,  683. 
agent,  dismissal  of,  2127. 

employment  of,  to  examine  books  and  accounts,  2105. 
agreement  for,  enforcing  or  setting  aside,  [2090—2094],  2093—2097,  2141. 
allowance  to  manager  or  surviving  partner  for  expenditure  or  management, 

2099,  [2115,  2116],  2119,  [2132]. 
appearance  by  partners,  23,  24. 

application  of  fund  in  Court  in  partnership  action,  [2100]. 
apportionment  of  profits  of,  as  between  corpus  and  income,  2134. 
arbitration  clause,  effect  of,  in  articles,  393,  400,  1859,  2113. 
arbitrator,  direction  to,  to  consider  question  of  goodwill,  [2101]. 
articles  of,  construction  of,  2106. 
assets  of,  what  are,  2098,  2105. 

declarations  as  to  property  forming,  [2098],  2098. 
assignee  of  share  in,  rights  of,  2106,  2107. 
assignment  by  one  partner  to  another,  eiiect  of,  2107. 
at  wiU,  when  held  to  be,  2097,  [2114]. 
balances  due  to  or  from,  interest  on,  2112,  2113. 
Bankruptcy  Court,  when  the  proper  forum,  2120,  2125. 
bankruptcy,  efieot  of,  683,  2107,  2108,  2119,  2120,  2121,  2125. 

of  all  surviving  partners,  2120. 

of  one  partner  after  death  insolvent  of  the  other,  1409,  2125. 
bequest  of  share  in  partnership,  2133. 
betting  business,  for  purpose  of,  2104. 
books,  admissibility  of,  in  evidence,  2104. 

examination  of,  by  agent  of  partner,  2105. 

production  of,  in  actions  by  and  against  partners,  83,  87. 
BovUl's  Act,  provisions  of,  2129. 
capital  of,  carrying  interest,  2113,  2118. 
change  in  constitution  of  firm,  effect  of,  2124 — 2127. 
charging  order  on  interest  of  partner,  [2122]. 
club  not  a  partnership,  712. 

injunction  against  interference  with  plaintiff's  enjoyment  of,  [711]. 
coUiery  owners,  of,  decree  for  dissolution  of,  2099. 
company  not  a  partnership  within  Partnership  Act,  1890.  .2094. 
construction  of  articles  of,  2100. 
constructive  partners,  2127,  2128. 
continuation  of,  after  term  expired,  2097. 

not  ordered  by  Court,  2095,  2096. 

except  with  a  view  to  winding-up,  2095,  2110. 
contracts  of  firm,  liabihty  of  surviving  partner  for,  2119. 
co-partners,  mutual  liabilities  of,  2123,  2124. 

fraud,  where  firm  has  profited  by,  2123. 

receipts  for  particular  purpose,  2123. 
costs,  not  usually  ordered  till  after  hearing  of  action,  2114. 

payable  out  of  partnership  assets,  where  no  fault  on  either  side,  2114. 

receiver  may  deduct  his,  2111. 

residue  of  insufficient  fund,  out  of,  [2100]. 

Vol.  I.  ends  with  p.  846 ;   Vol.  II.  with  ■p.  1824. 


General  Index.  2741 

PARTNERSHIP— (!onim«c(Z. 

costs,  separate,  of  severing  defendants,  29b. 

creditor's  action  against  deceased  partner's  estate,  account  directed  in, 
1403,  [2121],  2125. 

dealings  with  surviving  partners,  effect  of,  2124,  2125. 

joint  and  separate  creditors,  priorities  of,  2125,  212G,  2129,  2130. 

surviving  partners  to  be  served,  2125. 

trustee  in  banlcruptcy  of  surviving  partner  to  be  made  party,  2125. 

wliere  assets  admitted,  [2114]. 
creditors,  liability  of  partners  to,  2123,  2124. 

liability  of  estate  of  deceased  partner  to,  2124,  2125. 
of  qvMsi  partners  to,  2127 — 2129. 

separate  liability  of  partnership  estate  to,  2129,  2130. 
custom  of  partnership,  effect  of,  on  accounts,  2104,  2118. 
debts,  receiver  of,  743,  752. 

Debtors  Act,  partner  not  liable  to  imprisonment  under,  2105. 
decease  of  partner,  accounts  after,  [2114—2117],  2117 — 2121. 

liability  of  estate  of  deceased  to  partnership  debts,  [1462,  1463],  2117. 
2124,2125. 
for  goods  ordered  before  but  dehvered  after,  2117. 
declarations,  as  to  partnership  assets,  [2098],  2098. 

of  rights  of  partners,  [2090—2092,  2097,   2099,   2102,   2114,  2131, 
2132]. 

where  partner  deceased,  [2117]. 
deed  of,  directed  to  be  settled,  [2090],  2095. 

cancelled,  [2091]. 
definition  of,  2094,  2128. 
deposit  of  deeds  with,  1981. 
depreciation  of  property  of,  restrained,  683. 
discovery  in  actions  between  partners,  87,  88,  2105. 
dissolution  of,  2107—2109. 

accounts  on,  [2097],  2110,  2113. 

covenant  against  parting  with  possession  not  broken  by,  683. 

death  of  partner,  by,  2107,  2108,  2117—2119. 

declaration  of,  [2091,  2092,  2097],  2099. 

effect  of,  2109. 

execution  against  partner,  by,  423,  2108. 

goodwill,  valuation  of,  684,  685. 

injunctions  consequent  on,  [680,  681]. 

insanity,  or  misconduct  of  partner,  on  ground  of,  2108,  2109. 

insolvency  of  firm,  on  ground  of,  2108. 

judgment  for,  when  made,  2108. 

of  Court,  by,  2108,  2109. 

misconduct,  2108,  2109. 

mutual  arrangement  only,  when  to  be  terminated  by,  2107. 

notice  of,  declared  void,  2093,  2096. 

disclosing  causes  of  complaint  previously  to,  as  to,  2108. 
when  effectual,  2108,  2109,  2126. 

return  of  premium  on,  [2099],  2112. 

when  it  takes  place,  2097,  2107,  2108. 
duration  of,  2097. 

earnings  by  partners,  when  assets,  2104,  2105. 
election  to  charge  old  or  new  firm,  2126. 
enforcement  of  orders  against,  411,  412,  2108,  2129,  2130. 
equitable  mortgage  by  partners,  foreclosure  of,  1859,  [1974,  1975],  1981, 

1982. 
exclusion  of  partner,  683,  752. 
execution  against,  412,  2108. 

executors  of  deceased  partner,  actions  by  and  against,  1402,  [1462,  1463, 
2114—2117],  2117—2121. 

carrying  on  business,  liability  of,  1498,  2133. 

inquiry  as  to  testator's  liability  as  partner,  [1462]. 

proof  by,  in  bankruptcy  of  surviving  partners,  2120,  2121. 

rights  of,  against  surviving  partners,  2118,  2119,  2133,  2134. 

when  surviving  partners  must  be  sued  together  with,  2132,  2133. 
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existing,  declared  to  be,  [2092]. 

inquiry  whether,  [2093]. 
extended,  continues  on  old  terms,  2097. 
foreclosure  of  mortgage  of  share  in,  1859,  [1874,  1975]. 
foreign,  service  on,  12. 
fraud  of  partner  in  sohcitor's  firm,  1063. 

profiting  by,  2123. 
freeholds,  legal  estate  in,  conveyed  to  firm,  21 11 
gaming  acts,  2104. 
garnishee  order  against,  478. 
goodwill,  assets  included  in,  2098. 

assignment  of,  on  dissolution,  683,  684. 
bequest  of,  assent  of  executor  to,  2133. 
enforcement  of  sales  and  contracts  as  to,  2095,  2096,  2140. 
inquiries  to  ascertain  value  of,  2098,  2131. 
receiver  appointed  of,  746. 
sale  of,  as  going  concern,  752,  2110. 
effect  of,  529,  684,  685. 

in  consideration  of  annuity  out  of  profits,  2128. 
injunction  against  soUcitiug  partners  after,  [680,  681]. 

declaration  of  right  to,  681. 
valuation  of,  2111. 
ordered,  2098. 

with  special  direction  to  arbitrator,  [2101]. 
stockbrokers,  business  of,  2111. 
illegal  purpose,  for,  2104. 

indemnity,   partner  taking,  on  retirement,  when  in  position  of  surety, 
2126. 
purchaser  by,  to  vendor,  2107. 
right  to,  where  partnership  set  aside,  [2091],  2096. 
infant  interested,  judgment  where,  2099. 
infants,  entitled  to  profits,  inquiry  as  to  taking  interest  in  lieu,  [2131]. 

declared  entitled  to  Hen,  [2132]. 
injunction  against  acting  as  partner,  [679]. 

breach  of  agreement  for  dissolution,  683,  2108. 

articles,  2090,  2096. 
depreciation  of  property  by  partner,  683. 
drawing  out  capital,  &c.,  [679]. 
intermeddling  with  assets,  [680],  680,  683. 
opening  letters  of  other  firm,  [672]. 
user  of  name  of  firm,  [680,  682],  683,  684,  2111. 
inquiry  as  to  capital  and  employment  of  manager,  [2116]. 
carrying  on  business,  [2130]. 
liabiKty  of  testator  as  partner,  [1462, 1463,  2130]. 

on  leases,  [2116]. 
property  of  partnership,  [2093,  2098,  2115]. 
share  and  interest  of  partner  at  dissolution,  [2102]. 
sum  to  be  allowed  for  expenditure,  [2093],  2099. 
terms  or  existence  of  partnership,  [2093]. 
testator's  assets  in  foreign  firm  and  course  to  be  taken,  [2131]. 
liability  as  a  partner,  [1462,  1463,  2130]. 
interest,  charging,  instead  of  profits,  [2132],  2133. 

liberty  to  apply  at  Chambers  for  account  of,  [2116]. 
on  balances  or  capital,  allowance  of,  2106,  2112,  2113,  2118. 
on  sums  advanced  by  partner,  2112. 
interlocutory  order  on  admissions  in  pleadings,  179,  2094. 
internal  regulation  of,  not  interfered  with,  683,  2109. 
issues  as  to,  362. 
joint  and  separate  debts,  priorities  and  incidence  o£,  2125,  2126,  2129, 

2130. 
judgment  against  one  partner  does  not  prejudice  surety,  2076. 
jurisdiction  in  cases  of,  2103. 

lease,  when  partner  may  purchase  reversion  of,  2111. 
legal  estate  in  freeholds  conveyed  to  firm,  2111. 
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liabilities  of,  indemnity  by  purchaser  against,  2107. 
lien  for  purchase-money  of  share,  enforced,  1990,  2122. 

of  soUoitor  for  costs  declared  on  fund  in  Court,  [1044]. 

on  share  of  surviving  partner  who  has  carried  on  business,  [2132]. 
Limitations,  Statute  of,  part  payment  by  one  partner  after  dissolution, 
2127. 

partnership  account,  right  to,  when  barred,  2104. 
Limited  Partnership,  2095. 
loans  to,  lender  not  necessarily  a  partner,  2128. 

postponement  of,  to  other  debts,  2128,  2129. 
losses,  how  borne,  2105,  2106,  2110. 

lunacy  or  bankruptcy  of  partner,  effect  of,  08.3,  2108,  2120,  2125. 
lunatic  partner,  action  by  or  against,  [2115]. 
management  of.  Court  will  not  interfere  with,  683,  2109. 
manager  of,  [728,  730,  733],  746,  751. 

account  of  salary  of,  directed,  [524]. 

allowance  to,  2U3,  [2115,  2116],  2119,  [2132]. 

when  appointed,  752. 
marine  insurance,  partnership  for,  2094. 
married  woman,  right  of,  to  sue  in  respect  of  interest  in,  850. 

judgment  against  firm  in  which,  a  partner,  [849]. 
mines,  inquiry  as  to  testator's  interest  in,  2131. 
misconduct  of  partner,  when  a  groimd  for  dissolution,  2108,  2109. 

costs  occasioned  by,  2H4. 
misrepresentation,  partnership  set  aside  for,  [2091],  2092,  2096. 

claim  on  ground  of,  not  made  by  writ,  42. 

or  concealment  by  co-partner,  effect  of,  2255,  2256. 
money-lending  iirm,  securities  taken  in  name  of  persons  not  real  partners  in, 

1936. 
mortgage  of  property  of,  for  private  debt  of  partner,  2105. 

share  in,  1859,  [1974,  1975,  2102]. 
mortgagee,  right  of,  to  an  account,  2107. 
mutual  arrangement  only,  when  to  be  determined  by,  2107. 
name  of  firm,  injunction  against  using,  528,  626,  [680,  681],  2111. 

in  absolute  terms,  [682]. 

right  to  use,  after  dissolution,  or  as  part  of  goodwill,  026,  683,  684. 
names  of  partners,  discovery  of,  [62],  98,  131. 
neghgence  or  fraud,  liability  of  co-partner  for,  2105. 
new  partners,  liabilities  of,  2097,  2126. 
newspapers,  in,  hen  on  share  of,  enforced,  2122. 
notice  of  dissolution,  2093,  2096,  2108,  2109,  2126. 

to  firm,  when  suflScient,  2124. 
occupation  rent,  inquiry  as  to,  [2100]. 
ostensible  partner,  who  is,  2127. 
outstanding  debts,  liberty  to  apply  as  to  getting  in,  [2100]. 

liabihties,  account  of,  [2091]. 
Partnership  Law  Amendment  Act  (28  &  29  V.  c.  86),  2129. 
payment  out  to  partners,  named  in  order  as  such,  225. 
pre-emption,  right  of,  enforced  by  and  against  partners,  2090,  2093,  2095, 

2096,  2097. 
premises  where  business  carried  on,  declared  to  be  assets,  [2098]. 
premium,  return  of,  189,  [2099],  2112. 

claim  for,  not  made  by  writ,  struck  out,  44. 

inquiry  as  to,  when  directed,  1420. 
probate  duty  on  share  of  deceased  partner,  2135. 
production  of  books  of,  83,  87. 
profits,  account  of,  after  dissolution,  2113,  [2116]. 

cor-pus  or  income,  to  be  treated  as,  2134. 

mode  of  ascertaining,  2105,  2106. 

participation  in,  effect  of,  2127 — ^2129. 

presumption  of  partnership  arising  from,  2127,  2128. 

separate,  by  partner,  account  of,  2104,  2105. 
promoters  of  company  not  partners,  2094. 
purchaser,  must  indemnify  vendor  against  liabilities  of,  2107. 
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quasi  partners,  liability  of,  to  creditors,  2127 — 2129. 
real  estate  of,  treated  as  personalty,  [2132],  2134,  2135. 
receiver  of,  appointment  of,  [728,  730],  744,  746,  751—753,  2111.     And  see 
Receiver. 

getting  in  debts  adversely  to,  743. 

interest  of  partner,  of,  by  way  of  equitable  execution,  [2122]. 

interference  with  management  of,  2111. 

partner  appointed  as,  and  manager,  2111. 
solvent  partner  appointed,  [730],  752. 

remuneration  and  costs,  may  deduct  from  moneys  in  hand,  2111. 

writ  of  assistance  in  aid  of,  [417],  2111. 
redemption  by  partner  having  right  of  pre-emption,  1859. 
reference  of  accounts  of,  to  official  referee,  [387]. 
repayment  of  consideration,  on  dissolution  [2099],  2112. 
rescission  of  agreement  for,  [2091],  2092,  2096. 
retiring  partners,  liability  of,  2126. 
reversion  of  lease,  purchase  of,  by  partner,  2111. 
salary  of  partner,  computation  of,  [524],  2113. 

receipt  of,  varying  with  profits,  2127,  2128. 
sale  of,  as  going  concern,  752,  [2093,  2099],  2110,  2111. 

as  most  beneficial,  2110. 

bankrupt  purchaser,  order  and  disposition,  2110. 

of  business  premises  of,  [2098],  2110. 

right  of  partner  to,  on  dissolution,  2110. 
scandalous  conduct,  what  is,  2106. 
scope  of,  co-partners  not  liable  for  acts  not  within,  2123. 
secured  creditors,  proof  by,  in  liquidation  of  firm,  2125. 
separate  debts,  liability  of  partnership  estate  for,  2125,  2126,  2129, 
2130. 
property  employed  in,  declarations  as  to,  [2092]. 
service  of  writ  on  firm,  11,  12,  173. 
setting  aside,  for  misrepresentation,  [2091],  2092,  2096. 

return  of  premium,  189,  [2009],  2112. 
share  in,  mortgage  of,  1859,  [1974, 1975,  2102],  2107. 

sequestrators  empowered  to  sell,  [446]. 
soliciting  customers,  2127. 
solicitors,  of,  declaration  of  rights  of,  2091. 

judgment  in  action  winding  up  partnership,  2099. 

liability  of,  for  misapplication  of  money,  1063,  1065,  1066. 

part  performance,  efiect  of,  2095. 

retiring  partner,  rights  and  liability  of,  1066,  2111. 
specific  performance  of  agreements  as  to,  [2090],  2095,  2096,  2141. 
staying  proceedings  in  action,  in  case  of  agreement  to  refer,  2113. 

by,  until  names  given,  131. 
stock-in-trade  of,  inquiry  as  to,  [2130]. 
surplus  assets,  application  and  distribution  of ,  2110. 
surviving  partner,  liability  of,  to  executors  of  deceased,  2119,  2133. 

bankruptcy,   death  of    former  partner  insolvent,   consolidation    of 
proceedings,  2125. 

carrying  on  business,  allowance  to,  &c.,  2119,  2134. 
when  executor  of  deceased  partner,  [2132]. 

contracts  of  firm,  liability  as  to,  2119. 

duties  of,  as  to  sale  and  mortgage,  2119. 

mortgage,  may,  to  secure  debt  when  continuing  business  for  purpose 
of  winding  up,  2109. 

retainer  of  assets  by,  if  executor,  2119. 

rights  of,  684. 

winding-up,  may  continue  business  for  purpose  of,  2109. 
tenant  for  life  and  remainderman,  apportionment  of  profits  as  between,  1621, 

2134. 
testator's  liability  as  partner,  inquiry  as  to,  [1462,  1463]. 
trade  union,  distribution  of  funds  on  dissolution  of,  [2102]. 

representation  of  classes  of  members  of,  [2102]. 
transfer  of  action  for  winding-up  of,  793,  800. 
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trust  capital,  left  in,  cestuis  me  trust  take  profits  or  interest,  [2131,  2132J, 

2133. 
trustee,  liability  of  oo-partner  for  breach  of  trust  by,  1090,  2124,  2125, 

2133. 
trustees,  constructive,  partners  declared  liable  as,  [1102]. 
undertaking  as  to  use  of  name  by  company,  [682 1. 
unsound  mind,  agreement  with  i)artner  of,  set  aside,  2092. 

exclusion  of  partner  of,  683. 
wilful  default,  partner  in  possession  not  chargeable  for,  2105. 
wiU,  at,  2097,  [2114]. 

dissolution  of,  2107. 
winding-up  of,  continuance  for  purpose  of,  2095,  2109,  2110. 

limited  partnership,  when  entitled  to  order,  2095. 
writ  of,  fi.  fa.  against,  how  executed,  411,  2130. 

PARTY.    See  Parties. 

PARTY  AND  PARTY  COSTS,  [237,  239],  243,  244,  281.    See  Costs. 

PARTY  WALL, 

injunction  as  to  user  of,  552,  553. 

PASSAGE  WAY, 

railway  company  restrained  from  trespassing  or  permitting  trespass  over, 
[577]. 

PASSING  AND  ENTERING  ORDERS,  Chap.  XV.,  184—195. 
orders  in  Lunacy  and  in  Chancery  and  Lunacy,  204. 
duty,  provision  for  payment  of,  230. 

PASTURE, 

injunction  restraining  interference  with  rights  of,  [589]. 
right  of,  591. 

PATENT, 

abroad,  articles  made,  importation  of,  032. 

account  of  profits  in  action  as  to  infringement  of,  [630],  651. 

bankruptcy  of  infringer,  effect  of,  652. 

damages  or,  651. 

delay  or  expiration  of  patent,  effect  of,  651. 

goods  manufactured  or  sold,  and  profits,  of,  [630]. 

joint  patentees,  between,  652. 

licensee,  against,  by  assignee  of  share,  1312,  1333. 

patentee  not  entitled  to  both  account  and  damages,  651. 
advertisements  as  to,  required  by  law,  2313,  2314. 
agent,  mere,  not  entitled  to  sue,  633. 
agents,  rules  as  to,  2319. 
alien,  grant  to,  2312. 
amendment  of  specification,  [647],  648,  651,  2315,  2316. 

order  to  proceed  with  application  for,  by  way  of  disclaimer  pending 
action  or  petition  for  revocation,  [2322]. 
anticipations,  particulars  of,  643,  644. 

appHcation  for  grant  of,  how  made  and  dealt  with,  2312,  2313. 
assessor.  Court  empowered  to  call  in  aid  of,  2324. 
assignment  of,  2318. 

equitable  assignee,  action  by,  must  bring  legal  owner  before  the  Court, 
2318. 

registration  of,  2318. 
breaches  and  objections,  particulars  of,  [638,  639,  641,  642],  043,  044. 

order  for  delivery  of  further  particulars,  [641]. 
certificate  as  to  particulars  of  breaches,  [650],  652,  653. 

that  validity  of  patent  in  question,  [650],  652,  653. 
combination,  for,  634,  635. 
comptroller-general,  functions  of,  2312 — 2315. 

order  of,  made  order  of  Court,  [2322]. 
consolidation  of  actions,  [640],  640,  801. 
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co-ownership  of,  033,  652,  2318. 

costs  of  action  as  to  infringement  of,  [630,  649],  652 — 654. 

amendment  or  disclaimer,  in  case  of,  651. 

Judge's  certificate,  effect  of,  [650],  652,  653. 

models,  drawings,  scientific  witnesses,  653,  654. 
County  Court  jurisdiction  as  to  infringement  of,  633. 
Crown,  right  of,  to  user  of  invention,  633,  2314. 
damages,  inquiry  as  to,  [630,  650],  651. 

measure  of,  652. 
delivery  up  and  destruction  of  manufactured  articles,  [649]. 
destruction,  direction  for,  [449]. 
disclaimer,  leave  to  amend  specification  by,  [647],  647,  648,  651. 

order  to  proceed  with  application  for  amendment   of,   by  way  of, 
pending  action  or  petition  for  revocation,  [2322]. 
discovery  in  action  as  to  infringement  of,  62,  88,  644,  646. 

account,  in  aid  of,  [630],  651. 

damages,  in  aid  of  inquiry  as  to,  646,  [649],  652. 

names  and  addresses  of  infringer's  customers,  by  giving,  646,  [649],  651, 
652. 

secret  process,  as  to,  84,  646. 
duplicate  of,  sealing,  2314. 
duration  of,  2314. 

equitable  assignee  must  bring  legal  owner  before  the  Court,  2318. 
estoppel,  654. 

examiner  of  patents,  reference  to,  2313. 
experiment,  user  for  purposes  of,  632. 
expert.  Court  may  require  assistance  of,  650. 

law  oiScer  may  require  assistance  of,  2314. 
expiration  of,  651. 

procedure  by  petition  in  case  of,  2324. 
extension  of  term  of,  [2319],  2319—2321. 

accounts  to  be  produced  by  applicant  for,  2320. 
grant  of,  2312—2316. 

costs,  order  of  law  officer  as  to,  [2312]. 

former  practice  as  to,  2314,  2315. 

opposition  to,  notice  of,  2313,  2314. 

procedure  to  obtain,  2312 — 2314. 
hearing  of  action,  650. 

importation  and  sale  of  articles  made  abroad,  632,  634. 
infringement  of,  injunction  against,  [629,  630],  631 — 633. 

convenience,  balance  of,  637. 

damages  by,  inquiry  as  to,  [630,  650],  651,  652. 
measure  of,  651. 

defence  to  action  for,  2323. 

inspection  and  discovery  in  action  for  injunction  against,  [638,  644, 
645],  645,  646. 
costs  of,  646. 
ordered  on  interlocutory  apphcation,  646. 

interlocutory  injunction,  when  granted,  515,  631. 

issues  as  to,  [638,  639],  640. 

mechanical  equivalents,  by  substitution  of,  [629,  630],  635. 

undertaking  not  to  commence  action  for,  [2322]. 
inquiry  as  to  damages,  [630,  650]. 

articles  in  defendant's  possession   and  direction  for  tbeii 
destruction,  [649]. 
international  and  colonial  arrangements  as  to,  2344. 
invention,  meaning  of  term,  631,  632. 
issue  directed,  362. 
judgment  estabUshing,  effect  of,  640. 
jury,  trial  of  issues  by,  [638,  639],  640,  651. 
known  contrivance,  for  new  use  of,  632. 
law  officer,  appeal  to  and  functions  of,  2313—2315. 

costs,  order  of,  as  to,  [2312]. 
legal  personal  representatives  of  investor,  application  by,  for  grant  of,  633. 
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licences,  231G,  2317. 

foreign  patent,  under,  633,  2317. 

patentee  may  be  ordered  to  grant,  2310. 

registration  of,  2317,  2318. 

specified  district,  to  use  patent  within,  2317. 
licensee  or  agent,  action  by  or  against,  633,  637,  652,  1312. 
"  making  use  ''  of,  631. 
manufactured  or  carried  on  in  United  Kingdom,  what  ought  to  be  taken 

into  consideration  in  computing  extent  to  which,  2324. 
Master  of  the  Rolls,  jurisdiction  of,  2315. 
mortgage  of  share  of,  1898. 
mortgagor  of,  may  sue  for  infringement,  1893. 
novelty,  averment  of,  prior  publication,  631,  034,  643. 

new  combination  of  old  materials,  031,  634,  635. 
particulars  of  breaches  and  objections,  C41 — 644. 

amendment  of,  641,  [642],  643,  644. 

certificate  as  to  proof  of,  [650],  652,  053. 

orders  as  to,  [638,  641,  642]. 
parties  to  action  to  restrain  infringement  of,  633,  634. 

threats,  637. 
Patent  Office,  registration  at,  2318,  2319. 
pleading  in  action  for  injunction,  631. 
prior  user,  particulars  of,  643. 
process,  new,  for  arriving  at  known  result,  632. 
production  of  documents  in  action  as  to  infringement  of,  646,  651. 
profits,  account  of,  [630]. 

inquiry  as  to,  [649]. 
prolongation  of,  [2319],  2319—2321. 

particulars  of  objections  to,  2320. 
provisional  protection,  right  to,  2313. 
public  user,  evidence  of,  when  necessary,  631. 
publication,  evidence  of  prior,  634. 
registration  of,  at  Patent  Office,  2318,  2319. 

rectification  of  register,  [2322],  2318. 
representative  case  to  be  tried,  [640]. 

of  patentee,  grant  to,  2312,  2314. 
revocation  of,  2321—2326. 

appeal,  2326. 

order  for,  [2321]. 

to  proceed  with  appUcation  to  amend  specification  by  way  of 
disclaimer,  pending  action  or  petition  for,  [2322]. 

petition  by,  in  case  of  expired  patent,  2324. 
for,  2323. 

open  Court,  should  be  heard  in,  2325. 

procedure  for,  2324—2326. 

for  fixing  time  for  hearing,  2325. 

rectification  of  register,  order  for,  [2322]. 

respondent  out  of  jurisdiction,  service  on,  2325. 

statutory  provisions,  2323,  2324. 

trial  by  judge  without  jury  at  assizes,  order  for,  [2321]. 
and  hearing,  2325. 

United  Kingdom,  worked  outside,  2323,  2324. 
sale  of  patented  article  made  abroad,  632. 

specific  performance  of  agreement  for,  2140. 
samples,  taking  of,  authorized  on  inspfection,  [644,  645],  640. 
scientific  assistance.  Court  may  obtain,  650. 
scire  facias,  proceeding  by,  for  repeal  of,  revoked,  2323. 
sealing  of,  2314. 

rights  of  applicant  previously  to,  2313. 
secret  process,  for,  84,  646,  650. 
set-off  of  damages  or  costs  in  action  as  to,  651,  653. 
severance,  644. 
shorthand  notes,  mutual  agreement  as  to  costs  of,  297. 

allowed  on  appeal,  835. 
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specification  of,  provisional  and  complete,  635,  2312,  2323. 
acceptance  of,  2312,  2313. 
amendment  of,  637,  2315,  2316. 

order  to  proceed  with  application  for,   by  way  of  disclaimer 

pending  action  or  petition  for  revocation,  [2322]. 
pending  proceedings  for  revocation,  not  allowed,  2324,  2325. 
disconformity,  635,  643. 
sufficiency  of,  635,  [638—640],  2312,  2313. 
term  of,  2314. 
test  action  as  to,  801. 

threatened  infringement,  injunction  against,  631. 
threats  of  legal  proceedings,  injunction  against,  [630],  635 — 637. 
trial  of  questions  of  fact  as  to,  640. 
United  Kingdom,  manufactured  or  carried  on  in,  what  ought  to  be  taken 

into  consideration  in  computing  extent  to  which,  2324 . 
user  of,  evidence  as  to,  necessity  for,  632. 

when  amounting  to  infringement,  632. 
utility,  test  of,  632. 
issue  as  to,  639. 
vaUdity  of,  presumption  as  to,  631. 

certificate  as  to,  being  called  in  question,  [650],  652,  653. 
issues  as  to,  [638,  639],  640. 

PATENT  OFFICE, 

registration  of  patents  and  trade  marks  at,  2318,  2319,  2327,  2328,  2340 — 
2344.    See  Patent  ;  Trade  Mark. 

PATRON, 

living,  of,  injunction  against  waste  at  suit  of,  537. 

redemption  by,  1859. 
right  of,  to  present  does  not  exclude  bishop's  right  to  examine  fitness  of 

presentee,  710. 
trustees  held  not  to  be,  of  advowson,  974. 

PATTERNS, 

oopjrright  in,  669. 

PAUPER, 

admitting  party  to  sue  or  defend  as,  [1020],  1021,  1022. 

appeal  by,  31,  [1021],  1021,  1022. 

assignment  of  counsel  and  soMoitor  to,  [1020,  1021],  1022. 

Chancery,  prosecuting  claim  in,  1020. 

costs  of,  242,  293. 

counsel,  opinion  of,  where  necessary,  1021. 

discharging  order  for  leave  to  sue  as,  1020. 

dispaupering,  1023. 

executor,  action  by  or  against,  1460. 

infant  permitted  to  sue  as,  932. 

Land  Registry,  proceedings  in,  1022. 

leave  for  person  not  a  party  to  prosecute  claim  as,  [1020]. 

lunatic,  [1023,  1024],  1025—1027.     See  Ltwatic. 

married  woman,  1021,  1022. 

notice  of  motion  by,  278. 

security  for  costs,  respondent's  order  for,  subject  to  appellant's  right  to 

obtain  pauper  order,  1022. 
solicitor  assigned  to,  [1020],  1022. 

PAUPER  LUNATIC,  [1023,  1024],  1025—1027,  1157.     See  Lttnatic. 

PAYMASTER-GENERAL,  202—206. 

accountant-general,  office  of,  aboUshed,  202. 
bringing  funds  into  Court  to  account  of,  205,  206. 
certificate  of,  as  to  fund  lodged,  203,  204. 
evidence  required  by,  203. 

funds  not  dealt  with  for  fifteen  years,  list  of,  to  be  prepared  by,  203. 
lodgment  and  payment  schedules  for  instruction  of,  202,  203. 
of  stop  order  with,  480. 
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lunacy,  orders  in,  to  be  acted  on  by,  204. 

orders  to  be  acted  on  by,  how  drawn  up,  202,  203 

powers  of,  generally,  202,  203. 

schedules,  copies  of,  to  bo  loft  with,  202,  200. 

securities  which  may  be  brought  into  Court,  207. 

stop  order  to  bo  lodged  with,  486. 

time  for  transfer  or  payment  of  funds,  208. 

transfer  to  account  of,  how  made,  207. 

PAYMENT, 

annuity,  of,  [766,  1562—1565]. 

appeal  from  order  directing  of  money  at  chambers,  821. 

costs  and  debts,  of,  in  creditor's  action,  [1389—1402],  1403  et  seq. 

of,  orders  for,  [234—238].     See  Costs. 
instalments,  by,  [182]. 

judgment  for,  in  foreclosure  action,  [1828,  1830],  1835. 
judgments  or  orders  for,  have  effect  of  judgment,  183. 
order  for,  intended  to  be  registered  as  a  judgment,  [1078]. 

of  sum  due  in  account,  1312,  1313. 
repayment  on  reversal  of  order  with  interest,  183. 
solicitor,  to,  of  debts  under  10!.,  229. 

PAYMENT  AND  TRANSli'ER  INTO  COURT,  196—208. 
account,  in  action  for,  206,  1313. 
action  to  set  aside  judgment  in,  138. 
administration  action,  in,  when  ordered,  [1435],  1442,  1443. 

after  judgment,  1443. 
admission,  on,  1083,  1107,  1313,  1442. 
adversely,  when  ordered,  206. 
appeal,  pending,  on  stay  of  proceedings,  [839]. 
Assurance  Companies  Act,  by  company  under,  206. 
balance  of,  by  executor,  [1389]. 
bank  books,  closing  of,  200. 
bill  of  costs,  of,  what  is,  279. 
cash,  investment  of,  [197,  201]. 
certificate  of  Master,  on,  206. 

Chancery  suspense  account,  to,  in  urgent  cases,  [201],  205. 
charitable  funds,  of,  to  account  of  official  trustees,  [216,  1271],  1279. 
deposit  of  securities,  exchequer  bills,  [197],  207. 

delivery  out  of  deposited  securities,  [199],  207. 

of  other  securities  passing  by  delivery,  [197]. 

of  plate,  jewels,  (fee.,  in  box,  [197 — 200]. 

what  securities  must  be  deposited  in  box,  207,  208. 

of  securities  passing  by  deed,  [197]. 
discovery  with  reference  to,  89. 
District  Registry,  in,  175. 

executors,  by,  when  ordered,  1083,  [1433],  1442,  1443. 
foreclosure  action,  in,  1841. 
injunction  granted  on  terms  of,  [717,  718],  719. 
interpleader  actions,  in,  [490]. 

investment  of  fund  paid  in,  [197].     See  Investment. 
Lands  Clauses  Consolidation  Act,  under,  205,  2359.    See  Lands  Clauses 

Act. 
leave  to  defend  on  paying  sum  into  Court,  [23]. 
legacy,  of,  [1415].     See  Leoacy. 
liberty  to  pay  in,  [197],  205. 
Life  Assurance  Companies  Act,  under,  206,  1161. 
lodgment  schedules,  forms  of,  [198,  199,  201]. 
lunacy,  orders  in,  as  to,  204. 

married  woman,  fund  of,  settled  by  order  of  Court,  [903]. 
misappropriated  funds,  of,  1107,  [1116]. 
mode  of  payment  or  deposit,  205,  206. 

money  in  hands  of  executors,  apphcation  in  Chambers  for,  311. 
raised  by  mortgage  by  order  of  Court,  of,  [201]. 

Beferences  to  the  Forms  are  printed  thus  [795]. : 


2750  General  Index. 

PAYMENT  AND  TRANSFER  INTO  GOX!m:— continued. 
order  for,  [196]. 

and  investment,  [196,  197],  202. 

description  of  persons  directed  to  pay,  202. 
securities,  202. 

enforcement  of,  306,  307,  410,  [425,  426,  428,  429]. 

judgment,  intended  to  be  registered  as,  [1078]. 
not  taking  effect  as,  1921,  2001. 

with  interest,  [196]. 
parliamentary  deposit,  of,  2419. 
partition  action,  in,  [1784—1788,  1797],  1808. 
paymaster's  certificate,  203. 

office,  practice  at,  202,  203. 
policy  moneys,  of,  492. 
purchase-money,  of,  after  sale  by  Court,  [201],  340,  [346],  349. 

in  partition  action,  [1784—1788, 1797],  1808. 

in  specific  performance  action,  [2172],  2183,  [2222]. 
securities,  description  of,  in  order  for,  [201],  207,  208. 

passing  by  delivery,  lodgment  of,  [197,  201]. 
security  for  costs,  as,  [26],  28. 
Settled  Land  Acts,  under,  [1767],  1770,  1771. 
stop  order,  notwithstanding,  [220]. 
Supreme  Court  Funds  Rules,  under,  202 — 208. 
time  for,  "  forthwith,"  208. 

how  reckoned,  208. 
specified,  208. 

payment  in,  after  expiration  of,  205,  208. 
time  to  time,  from,  [197,  201]. 
trust  funds  improperly  invested,  of,  1097,  [1100]. 
trustee,  by,  [1077],  1083,  1107. 
Trustee  Act,  under,  205,  [1152],  1153—1156. 
written  request,  on,  on  direction  by  paymaster,  205. 

PAYMENT  AND  TRANSFER  OUT  OF  COURT,  209—230. 
administration  action,  in,  1443 — 1445. 

letters  of,  dispensing  with,  225. 
affidavit  of  no  incumbrances,  when  necessary,  225,  310. 

settlement,  on,  225,  [889],  893,  899,  900,  1443,  1444. 
on  verification  by,  224. 
appeal,  pending,  842. 

appointment,  without  execution  of  deed  of,  226. 
apportionment  amongst  creditors,  by  way  of,  [219]. 
apprenticeship  of  infant,  to  pay  premium  on,  [218]. 
attorney,  to,  under  power,  228. 

buildings,  for  erection  of,  on  Master's  certificate,  [218]. 
Chambers,  on  application  in,  206,  309,  310. 

small  sums  paid  out  in,  1445. 
charitable  funds,  transfer,  to  official  trustee  of,  [1272]. 
charities,  to  trustees  of,  2383. 
colony,  to  mora  compos  resident  in,  225. 
consols,  of,  [215]. 

contingently,  on  execution  of  document,  224. 
conversion,  [215,  216]. 
costs,  for,  [214]. 

of,  directed  to  be  taxed,  224. 
creditors,  in  payment  of,  [219]. 
death  of  payee,  on,  1444. 

deceased  person,  funds  belonging  to  estate  of,  notice,  225. 
district  notaries,  practice  on  appointment  of,  229. 

registry,  in  action  proceeding  in,  174. 
dividends,  of,  [209 — 213].    See  Payment  op  Dividends. 
domicile,  how  affected  by  law  of,  1524. 
duty,  subject  to,  [213,  214],  224,  225,  230. 

future,  224. 
executor,  when  necessary  party  to  application  for,  1444. 
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executors,  to,  1444. 

"  or  one  of  them,"  1444. 

firm,  to,  225. 

forged  affidavit,  on,  226. 

"  funds  in  Court,"  200. 

general  power,  payment  to  donee  of,  1444. 

government  annuity,  to  purchase,  [219]. 

income,  of,  pending  complete  administration,  1444,  1445. 

infant,  to,  on  majority,  [217],  225,  226. 

interest,  amount  and  computation  of,  224,  227. 

Land  Tax  redemption,  of,  [217]. 

Lands  Clauses  Consolidation  Act,  under,  [2381],  2382 — 2385.    See  Lands 
Clauses  Consolidation  Act. 

legacy,  of,  [213]. 

or  succession  duty,  subject  to,  224. 

legal  personal  representatives,  to,  [216],  224,  225. 
or  other  person  not  entitled  in  own  right,  [216]. 

legatees,  to,  in  administration  action,  1444,  1445. 

lunatic  interested,  where,  227. 

married  woman,  to,  not  in  her  own  right,  [217]. 

on  affidavit  of  no  settlement,  225,  [889],  893,  899,  900,  1443,  1444. 
on  separate  examination,  893,  894. 

Master's  certificate,  according  to,  [218]. 

mortgagor,  to,  on  investment,  [1138]. 

National  Debt  Act,  under,  2460 — 2464.     See  National  Debt  Act. 

neghgence  of  solicitor,  by  reason  of,  [1058],  1060,  1061. 

nominees  to,  as  to,  225. 

no  settlement,  affidavit  of,  [889],  893,  899,  900,  1443,  1444. 

notarial  acts,  in  pursuance  of,  228,  229. 

notice  to  beneficiaries,  225. 

official  persons,  to,  [216],  225. 

parliamentary    deposits,    of,    [2413],    2420,    2421.    See  Parliamentaey 
Deposit. 

partners,  to,  225. 

paymaster-general,  to  account  of,  on  behalf  of  Crown,  [1581,  1582]. 

post,  by,  225. 

Post  Office  Savings  Bank,  payment  to  account  at,  [216]. 

presumption  of  being  past  child-bearing,  on,  1591. 

death,  on,  after  seven  years'  absence,  [1589],  1590. 
proportionate  parts,  payment  of  residue  in,  [215]. 
protection  order,  to  wife  having,  1444. 
real  estate,  to  person  entitled  to  funds  as,  224,  225. 
redemption  of  Land  Tax,  [217]. 

refund,  on  security  to,  if  title  displaced,  840 — 842,  899,  1590. 
representative  person,  to,  224. 
residue,  of,  [215]. 
schedules,  forms  of,  [209—223],  224. 

rules  as  to,  224—226. 
security  to  refund,  on,  840—842,  899,  1590. 
Settled  Land  Acts,  under,  1773. 

settlement  money  to  be  invested  in  registered  land,  [218]. 
small  sums,  of,  1445. 

sole  trustee,  not  usually  made  to,  1165,  1444. 
solicitor,  to,  of  sums  under  102.,  229. 
stamps  on  powers  of  attorney,  230. 
stayed  pending  appeal,  842. 
stocks  and  securities,  of,  [215,  216]. 
stop  orders  on,  [483—486],  486,  487.     See  Stop  Order. 
succession,  to  persons  entitled  in,  226. 
survivor,  to,  225. 
tenant  in  tail,  to,  1718,  1719. 
treasury,  to,  [216]. 

Trustee  Act,  1893,  o.  42,  under,  1156 — 1160. 
trustee,  to,  on  undertaking  to  remit  to  America,  1444. 
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trustee,  when  appointed,  [215], 
ward,  on  marriage  o£,  [218]. 
woman,  to,  224. 

PAYMENT  or  DIVIDENDS,  209—213. 
alienation,  until,  [211]. 
annuitants,  to,  [213]. 
application  for,  may  bo  by  summons,  310. 
bankruptcy,  until  oessor  o£  interest  by,  [211]. 
charity,  to  trustees  for,  [209]. 
corporation  sole,  to,  [209,  214]. 
aggregate,  to,  [210]. 
Court,  into,  [196]. 
divorced  woman,  to,  [210]. 
husband,  to,  [210]. 

and  wife  successively,  [210],  225,  226. 

where  wife  non  compos,  898. 
income  tax  provided  for  on,  224. 
legal  personal  representatives,  to,  [216],  224. 
lodgment  of,  in  Court,  [196]. 
maintenance  of  infants,  for,  [212]. 
married  woman,  to,  [2l0,  212]. 

restrained  from  anticipation,  [212]. 
money  on  deposit,  interest  on,  227,  228. 
mortgagee,  to,  until  sum  paid,  [212]. 
official  trustees  of  charitable  funds,  to,  [216, 1271]. 
orders  for,  [209—213]. 
persons  entitled  in  succession,  to,  225,  226. 
quarterly,  [212]. 

solicitor,  to,  in  discharge  of  costs,  [211]. 
tenants  for  life,  to,  [209,  212]. 

successively,  225,  226. 
time  for,  to  be  specified,  224. 
treasurer,  to,  [210]. 
trustees,  to,  [209]. 

for  charity,  [209,  1271]. 
two  persons,  to,  and  the  survivor,  [210]. 
until  alienation,  [211]. 

fcosts  paid,  [211]. 

person  disqualified,  [211]. 

sum  certain,  received,  [210,  212]. 
widow,  to,  until  second  marriage,  [210]. 

PEACE   (BILL  OP),  [586]. 

perpetual  injunction  granted  on,  [589], 

PEDIGREE, 

discovery  as  to,  87,  92. 

privilege,  92. 
evidence  in  pedigree  case,  150. 
particulars  of,  42. 
sealing  up  part,  83,  87. 

PEER, 

process  against,  459. 

PEERAGE, 

proceedings  to  establish  infant's  claim  to,  approved,  [949]. 

PENALTY, 

appeal  in  proceedings  to  recover,  818. 

costs  by  way  of,  irregular,  244,  251. 

discovery  exposing  party  to,  67,  96,  97. 

liquidated  damages  or,  531,  2189. 

stipulation  for,  not  a  bar  to  specific  performance,  2160. 

in  mortgage  amounting  to,  1856. 
unstamped  documents,  on,  156. 
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PENDENCY   OF   OTHER  ACTION.    <Sfee  Consolidation  of  Actions. 

PENDING  PROCEEDINGS, 

assignment  of  subject-matter  of,  restrained,  719. 

comments  on,  restrained,  [455],  457,  458,  [677,  678],  678,  679. 

receiver  appointed  in  case  of,  [727],  747,  748. 

PENSION, 

assignment  of,  injunction  to  enforce,  531. 

charging  order  against,  475. 

grant  of,  by  company,  not  restrained,  703. 

half-pay  of  ofBcer  in  the  army,  alienation  of,  1633. 

Incumbents'  Resignation  Act,  under,  inalienable,  756,  1931. 

mortgage  of,  foreclosure  of,  [1925],  1930,  1931. 

receiver  of,  756,  757. 

sequestration  of,  441,  445. 

PERIODICAL  PAYMENTS, 
order  for,  224. 

PERISHABLE  PROPERTY, 
sale  of,  by  Court,  329. 

PERJURY, 

appeal  from  judgment  obtained  by,  823. 
committal  for  trial  for,  [460 — 462],  462. 
recognizance  by  person  directed  to  prosecute,  [460]. 

certificate  after  recognizance,  [461]. 

record  of,  [461]. 

PERMISSIVE  WASTE,  543,  544. 

PERPETUAL  INJUNCTION,  518,  521.    See  Injunction. 

PERPETUATE  TESTIMONY, 

action  to,  publication  of  evidence  in,  [102,  103],  108,  109,  151. 
remedy  by,  when  proper,  109. 

PERPETUITY.    See  Remoteness. 

PERSON  OF  UNSOUND  MIND.    See  Lunatic  ;  Non  Compos  Mentis. 

PERSONAL  ESTATE, 

accounts  of,  [1347,  1348,  1410—1412],  1559,  [1584].    See  Account  ;  Ad- 

ministbation. 
annuity,  exoneration  of,  from  payment  of,  1573. 
contribution  between  realty  and,  [1544 — 1547],  1604 — 1608.    See  Contbibu- 

TION  ;   MaKSHALLINO. 

conversion  of,  into  realty,  1488 — 1490. 

exoneration  of,  [1473,  1474],  1474 — 1479.     See  Exoneration. 

ground  rents  to  be  deemed,  [977]. 

injunction  against  intermeddling  with,  [716],  717. 

mortgage  of,  Statute  of  Limitations  not  applicable  to,  1866,  1867. 

and  foreclosure  of,  1923,  et  seq. 
outstanding,  getting  in,  ajid  investing,  [1500 — 1502],  1502 — 1504.     And  see 

Administration  ;  Outstandino  Estate. 
pure  and  impure,  apportioning  legacies  between,  1308. 
receiver  of,  [725]. 

recouping  realty  out  of,  1475,  [1609]. 
sequestration  of,  [440 — 442],  444. 

PERSONAL  REPRESENTATIVES.    (See  Executor  ;  Legal  Personal  Re- 
presentative. 

PERUSING  DOCUMENTS, 
costs  of,  294,  295,  305. 

References  to  the  Forms  are  printed  thus  [795]. 
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PETITION,  Chap.  XXIII.,  371—375. 

adjournment  of,  to  Chambers,  &o.,  [371],  375,  1258. 
affidavits  in  support  of,  374. 
amendment  of,  52,  373. 

affidavits  need  not  be  re-sworn,  374. 
nor  petition  re-answered,  373. 

by  adding  respondent  out  of  jurisdiction,  [9]. 

by  striking  out  names  of  co-petitioners,  52. 
answered,  how,  372. 
appearance  on,  unnecessarily,  374. 

branches  of  Court,  in  different,  in  same  matter,  not  allowed,  371,  372. 
costs  of,  374. 

respondents  unnecessarily  appearing,  223,  374. 
Court  of  Appeal,  original  petition  not  heard  by,  372. 
declaration  of  Court's  opinion  may  be  made  on,  374. 
default  of  appearance  at  hearing  of,  373. 
dismissal  of,  with  costs,  [137]. 
evidence  on,  374. 

affidavits  previously  filed,  374. 

deponents  may  be  cross-examined,  374. 
filed,  must  be,  before  order  passed,  372. 
foreign  Court,  for  opinion  of  Court  on  case  from,  809,  810. 
form  and  contents  of,  372. 
hearing  of,  adjourned,  374,  375. 
infant  petitioner  by  next  friend,  372. 

respondent  must  appear  by  guardian,  372. 
service  on,  373. 
Lands  Clauses  Act,  under,  2360,  2382,  2383.   See  Lauds  Clattses  Coksoli- 
BATiON  Act. 

titles  of,  [2345,  2346]. 
marked  with  name  of  judge,  how,  372. 
married  woman,  by,  costs  of,  832. 

husband  not  to  be  joined,  850. 
of  course,  procedure  by,  117,  118,  190,  372. 
orders  on,  [371],  374. 
"  pleading,"  petition  is,  372. 

precise  words  of  instrument,  whefi  to  be  stated  in,  372. 
printed,  need  not  be,  372. 
procedure  by,  371 — 375. 

unaltered  by  Jud.  Acts,  371. 
re-hearing,  of,  abohshed,  825. 
respondents  to,  to  be  named,  373. 
revivor  of,  or  carrying  on  proceedings  under,  118,  373. 
security  for  costs  by  petitioner,  [27],  372. 
service  of,  373. 

affidavit  of,  19,  173,  373. 

jurisdiction,  out  of,  [9]. 

on  party  who  does  not  appear,  373. 

substituted  service,  [9],  373. 

time  for,  373. 

with  notice  to  respondents  not  to  appear,  374. 
and  tender  of  costs,  374. 
setting  down,  373. 
special,  or  of  course,  372. 

title,  variation  between,  and  title  to  account,  374. 
trandor  of,  372. 

of  action,  for,  793. 
Trustee  Act,  s.  42,  under,  1214,  1215.    See  Tkttstee  Act. 

may  be  adjourned  to  Chambers,  375. 

PETITION   OF  BIGHT,  Chap.  XXV.,  381—383. 
costs  to  be  paid  by  Crown,  when,  [381],  383. 
demurrers  to,  383. 

one  allowed,  one  overruled,  [381]. 
discovery  against  Crown,  66,  382. 
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PETITION   01?  RIGHT— conJmwed!. 
discovery  by  Crown,  382,  383. 
form  of  order  on,  [381]. 
parties  to,  382. 

Prescription  Act,  Crown  not  bound  by,  383. 
relief  against  Crown,  382,  383. 

Statute  of  Limitations,  not  applicable  against  Crown,  383. 
when  sustainable,  382. 

PETITIONER, 

death  of  sole,  118. 

after  order  made  on  petition,  373. 
infant,  372. 

must  be  described,  if  not  a  party  to  the  cause,  372. 
security  by,  for  costs,  [27],  28,  30. 

PETTY  BAG  OFFICE, 

certiorari  issued  from,  804. 

now  merged  in  Central  OflSce,  786,  804. 

prohibition  issued  from,  786. 

PEWS, 

pew  rents,  mortgage  of,  by  incumbent,  void  under  13  Eliz.  o.  20.  .1930. 

injunction  against  receipt  of,  by  displaced  minister,  [709]. 
prohibition  where  question  as  to  title  to,  [7843]. 

PHOTOGRAPHS, 

copyright  in,  [660],  664,  671. 
documents,  of,  allowed  to  be  taken,  76. 

PIPES, 

injunction  against  laying,  or  allowing  to  remain,  620,  [547,  548]. 

PLAINTIFF, 

account  against,  1312. 

adding  or  joining  party  as,  49,  50,  1314. 

costs  of,  in  creditor's  action,  1394,  1403,  1404. 

deceased,  co-plaintiff  appointed  to  represent,  [120]. 

dismissal  of  action  on  default  of  appearance  by,  [136]. 

infant,  [928—932],  932—930.     See  Infant. 

married  woman,  847  et  seq.     See  Maebied  Woman. 

representation  to  estate  of,  [120],  122,  123. 

title  of,  proof  of,  in  action  as  to  boundaries,  1823. 

PLATE  OR  JEWELS, 

any  lost  to  be  valued,  [1548]. 
deposit  of,  in  Court,  [197—200],  207. 
inquiries  as  to,  [1548,  1684]. 

PLEADING,  Chap.  V.,  34 — 43.    And  see  Counterclaim  ;    Defence  ;    Db- 

MURKEB  ;   REPLY  ;   STATEMENT  OF  ClAIM. 

accounts  on  admissions  in,  1314. 

admissions  in,  162. 

allegation  of  fact,  when  to  be  deemed  admitted,  162. 

amendment  of,  [44],  44 — 47.     See  Amendment. 

close  of,  40. 

co-contractor,  judgment  against,  51. 

copartner's,  defence  by  surviving  partner,  39. 

copies  of,  to  be  delivered  on  entering  action,  148. 

costs  of,  295. 

counter-claim,  effect  of,  39 — 40. 

excluding,  [35],  36. 
default  of,  [168],  171,  172.    See  Default  of  Pleading. 
defence,  leave  to  deHver,  as  further  grounds  of  defence,  [35]. 
demurrer,  proceedings  in  Ueu  of,  38,  39. 
denial  in,  must  not  be  evasive,  162. 
disclosing  "  no  reasonable  cause  of  action,"  38. 
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documents,  contents  of,  39. 

referred  to  in,  production  of,  [58],  75,  86. 
embarrassing,  36. 
file,  taking,  off,  [35]. 
filing,  in  Chancery  Division,  172. 

instead  of  delivery  where  default  in  appearance,  178. 

on  entry  of  judgment,  186. 
foreign  judgment,  proceedings  or  contract,  721 — 723. 
forms  of  entering  as  read,  in  orders,  [144]. 
frivolous  and  vexatious,  38. 
further  matters,  leave  to  plead,  [35,  36]. 

time  for,  after  delivery  of  particulars,  42. 
indorsement  on  writ  is  not,  179. 
infant  not  prejudiced  by  imperfect,  939. 
particulars,  order  for,  [35],  41,  42. 
petition  is  a,  372. 

point  of  law  raised  by  setting  down  action  on,  38,  [355]. 
printed  copies  of,  two  required  for  trial,  148. 
prohxity,  striking  out  for,  37. 
res  judicata,  138,  139. 
scandalous,  [34],  36. 
striking  out,  as  scandalous  or  embarrassing,  [31],  37. 

as  disclosing  no  reasonable  cause  for  action,  38. 

no  appeal  from  order  as  to,  823. 
third  party,  by,  40. 
without  proceeding  to  trial,  43. 
writ  of  summons  specially  indorsed  is  not  a,  11. 

PLEDGE, 

account  of  money  due  on,  [1925]. 

agent,  by,  1927,  1931,  1933,  2032. 

Bills  of  Sale  Acts,  when  affected  by,  1939,  1940. 

executor,  by,  1479,  1498. 

factors,  by,  1931—1934. 

foreclosure  and  redemption  of,  [1925],  1926  et  seq. 

inquiry  as  to  goods  remaining  in  specie,  [1925]. 

redemption  by  pledgor,  time  for,  1927. 

sale,  remedy  of  pledgee  by,  1926,  1983. 

stock,  of,  gives  right  to  foreclosure,  1926. 

POINT  OF  LAW, 

appeal  from  order  dismissing  action  on,  828. 
hearing  of,  right  to  begin,  38. 
not  to  be  raised  under  0.  xxv,  4 . .  38. 
setting  down,  and  order  on,  [355]. 

POLICE  MAGISTRATE, 

prohibition  to,  exceeding  his  jurisdiction,  [784],  784. 

POLICY, 

account  of  premiums  on,  [1885],  1904,  1905. 

of  sums  received  on,  [1886],  2080. 
advances  for  maintenance  out  of  contingent  income  on  security  of,  [959], 

968. 
annuity,  by  grantee  of,  on  life  of  grantor,  1935,  1936,  2049. 
assignment  of,  1628,  1629,  1934. 
equitable,  1934. 

Friendly  Societies  Acts,  1874—1896,  under,  1172. 
notice  of,  1081,  1082,  1934. 
creditor,  by,  on  life  of  debtor,  1935. 
deposit  of,  to  secure  advances  for  maintenance,  [959]. 
equitable  mortgage  of,  1934,  1935,  [1976]. 
infant,  on  behalf  of,  [959],  968,  981. 
injunction  against  dealing  with,  [718]. 
interest  on  pohoy  moneys  not  payable  by  office,  1935. 
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lien  of  solicitor  on,  1039. 

for  premiuma  paid,  1990,  1992. 

on,  by  letter,  established,  [1988] . 
loss  of,  right  to  indemnity  in  respect  of,  2231. 
mortgage  moneys,  to  secure,  [959],  968. 
married  woman,  for,  appointment  of  trustees  of,  [872]. 

after  taken  wife,  rights  of,  874,  878. 

under  Married  Women's  Property  Act,  873,  878. 

^vidow  and  children  of  second  marriage,  rights  of,  873. 
misrepresentation  aa  to  age,  innocently  made,  2246. 
mis-statement  by  insured,  effect  of,  2246. 
moneys,  payment  into  Court  of,  where  right  disputed,  492. 
by  insurance  company,  492,  493. 
in  interpleader  action,  492,  493. 
mortgage  of,  1905,  1914,  1934,  1935. 
notice,  1934. 

payment  in,  of  purchase-money  of,  335. 
premiums  on,  effect  of  payment  of,  1936. 
priority  of  assigneea  of,  1934. 
redemption  of,  1926. 
stamp  on,  160,  161. 

submission  to  arbitration,  amounting  to,  389. 
sub-mortgage  of,  1934. 
suicide,  to  become  void  on,  1935. 

sums  actually  advanced,  to  stand  as  security  for,  [2276]. 
surety,  right  of,  to  surplus  proceeds  of,  1935. 
trustee,  whether  liable  for  not  renewing,  1081. 

in  bankruptcy,  priority,  1934. 
Trustee  Relief  Act,  payment  of  moneys  into  Court  under,  1153  et  seq. 
undertaking  to  assign,  by  way  of  security,  [1502]. 

POLLUTION  OF  RIVER  OR  STREAM,  687,  [605—608],  608--612. 
See  iNJtnNCTiON ;  Nuisance. 

POOR, 

of  parish,  gifts  for  benefit  of,  1246,  1257,  1301,  1302. 

POOR  RATES, 

liability  of  charities  to  pay,  1308. 

PORTION, 

account  of  sums  due  to  portioners,  [1661]. 
accumulations  of,  application  of,  TheUusson  Act  to,  1G65,  1666. 
ademption  of  legacy  by,  [1533],  1537,  1538,  1667,  1668. 
advances  to  be  in  satisfaction  of,  [1661]. 

declaration  that  advance  within  power,  1662. 

inquiry  as  to  advances  by  way  of,  [1417,  1661]. 

interest  on,  1447,  1538. 

part  of  son's  share  advanced  on  his  executing  settlement,  [1662]. 

Statute  of  Distribution,  within,  1669. 
appointment  of,  to  infant  of  tender  years,  1665,  1675. 
Chancery  Division,  jurisdiction  of,  as  to  raising,  1666. 
costs  of  raising,  [1660],  1665. 
declaration  that  portions  well  charged,  [1660]. 
double  portions,  presumption  against,  1663  et  seq. 
"  eldest  son,"  who  is,  1655,  1663,  1664. 

when  entitled  to  portion,  1663,  1664. 
hotchpot,  bringing  advances  into,  [217,  1433],  1447,  [1533,]  1537,  1638, 

1608,  [1662,  1663],  1666. 
interest  on,  1665. 
investment  of,  directed,  [1660]. 
Ireland,  out  of  property  in,  1666. 

maintenance,  application  of  income  of  portion  for,  [1660],  1665. 
mortgage  or  sale  to  raise,  [1660,  1661],  1665. 
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mortgage  to  raise  certain  portions,  priority  as  between,  and  remaining 

portioners,  1665. 
parent's  lifetime,  not  payable  during,  1664. 
presumption  against  double  portions,  1663  ei  aeq. 
satisfaction,  presumption  of,  when  rebutted,  1668,  1669. 
securities  marshalled  in  favour  of  petitioner,  2021. 
shifting  clause  not  carried  out  so  as  to  defeat,  1655. 
vesting  of,  1664,  1665. 
younger  child,  exclusion  of,  on  becoming  eldest,  1663,  1664. 

POSSESSION, 

charity  lands,  of,  [1286]. 
dehvery  of, 

accumulation  period,  from  expiration  of,  [1567]. 

after  attempted  sales  to  enforce  vendor's  lien,  [2221]. 

dowress,  to,  [911]. 

equitable  mortgagee,  to,  1982. 

foreclosure  action  in,  423,  [1825—1828],  1836,  1919,  1921,  1922. 

jointress,  to,  [917]. 

on  sale  by  Court,  344. 

specific  performance,  in  action  for,  on  default  of  payment  by  purchaser, 
[2223]. 

where  conveyance  destroyed  by  settlor  is  established,  [2239]. 
injunction  against  remaining  in,  [685],  697. 

against  taking,  of  living,  [708]. 
judgment  quieting  in,  [586]. 
mortgagee  in,  accounts  against,  [1827,  1885, 1886]. 

prior,  does  not  suspend  running  of  period  of  limitation,  1867. 

rights  and  liabiUties  of,  1897 — 1900.     See  Mobtgagbe. 
mortgagor  in,  rights  and  liabilities  of,  1892 — 1897.    See  Moktoagoe. 
purchaser  let  into,  [335],  341. 

or  vendor  in,  Hability  of,  2180—2183. 
receiver,  delivered  to,  424,  768. 

of,  interference  with,  committal  for,  [454]. 

possession  under  paramount  title  not  interfered  with  by,  743,  744. 
sheriff  to  remain  in,  on  default  of  payment  or  security,  [499]. 
tenant  for  life  let  into,  730,  [1686—1689],  1697. 
title  deeds,  of,  presumption  arising  from,  1981. 
vendor  or  purchaser  in,  liability  of,  2180^—^2183. 
writ  of  assistance  as  to  chattels,  by  means  of,  [417]. 

of,  costs  of,  423. 

enforcement  of  judgment  or  order  by,  344,  345,  423. 

POSTAGE, 

costs  of,  295. 

POST-DATING  JUDGMENT  OB  ORDER,  149,  186. 

POST-NUPTIAL  SETTLEMENT,  1628, 1635.    See  Settlement  ;  Volottaey 
Settlement. 

POST  OFFICE, 

account  at  savings  bank,  payment  to  a  person's,  [216]. 
notice  of  injunction  through,  511. 
payments  may  be  made  through,  225,  229. 
withdrawal  of  notice  to,  compelled,  520. 

POSTPONEMENT  OP  APPEAL,  834. 

POSTPONING  TRIAL  OP  ISSUES,  [359],  364. 

POUNDAGE, 

receiver's,  disallowed,  774. 
sheriff's,  419. 

POURSUIVANT,  92. 
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POWER, 

advancement  of,  what  advances  are  within,  1662,  1669,  1670. 

exercise  of,  1669,  1670. 
antecedent  bargain,  as  to  exercise  of,  1675. 
"appoint,"  as  to  reading  the  word,  1427. 

appointment,  no,  application  of  income  of  fund  pending  exercise  of  power, 
1674. 
of,  inserted  in  settlement,  [1642]. 
appointments  declared  valid,  [1671]. 
bankruptcy,  determination  of  life  interest  on,  no  appointment,  application 

of  income  pending  exercise  of  power,  1674. 
costs,  payment  of,  out  of  appointed  and  unappointed  shares,  14.')4,  1678. 
covenant  to  settle,  property  subject  to  general  power  not  bound  by,  1632. 
death  duties,  1678. 

defective  execution  of,  when  aided,  1676,  1677. 
in  favour  of  charity,  1250. 

chUdren,  [1671]. 
mortgagee,  1841. 
purchaser,  1671,  1672. 
deficiency  of  appointed  fund,  1678. 
duty  on  property  passing  by  exercise  of,  230. 
election  by  appointee,  1530,  1631.     See  Election. 
exchange  of,  exercised  by  partition,  1801. 
exclusive  appointment,  validity  of,  1678. 
executor,  appointment  of,  without  more,  effect  of,  1426. 
executory  settlement,  in,  inserted  by  Cojirt,  1653. 
exercise  of,  as  to  whether,  co  f era  new  title  or  accelerates  title  to  succession, 

230. 
fraud  on,  1674—1676. 

appointment  set  aside  as,  [1672]. 

when  void  and  when  voidable  only,  1674. 
general,  property  appointed  under,  is  assets,  1426. 
execution  of,  by  will,  1426,  1427. 
what  is,  1426,  1427. 
words,  execution  of  special  power  by,  1427. 
illusory  appointment  under,  formerly  invalid,  1677,  1678. 
infant,  execution  by,  947. 
inquiry  as  to  exercise  of,  [1506,  1658]. 
invaUd  addition  or  condition  in  appointment  rejected,  1676. 
investment,  of,  on  mortgage  or  security,  1104,  1105. 
jointuring  of,  covenant  to  exercise,  when  not  aided,  1677. 
married  woman,  declared  absolutely  entitled  on  releasing,  [1672]. 
release  of  power  by,  [1672],  1676. 
will  of,  exercised  by,  863,  876,  886,  887. 
mortgage,  to,  includes  giving  power  of  sale,  1079. 
new  trustees,  statutory  power  to  appoint,  1 166,  et  seq.    See  Tbfstee. 
payment  to  donee  of  general  power,  226. 
possibility  on  a  possibility,  rule  against,  does  not  apply  to  an  appointment 

of  personalty,  1677. 
real  estate,  to  charge,  general  gift  of  personalty  does  not  operato  to  execute, 

1426. 
receiver,  to  appoint,  737. 

under  Conveyancing  Act,  749,  767,  774. 
release  of,  1676. 

for  benefit  of  donee,  not  exerciseable  by  his  trustee  in  bankruptcy,  1674. 
remoteness,  appointment  when  void  for,  1544. 

power  of  sale  void  on  ground  of,  1543. 
resale,  of,  when  inferred,  1657. 

revocation,  absence  of  power  of,  in  voluntarv  settlement,  1G35,  1637. 
sale,  power  of,  does  not  authorize  mortgage,  1079. 
duration  of,  1150. 
extinguishment  of,  1674. 
foreclosure,  nisi,  effect  of,  on,  1857. 
improper  exercise  of,  1079. 
passing  by  w,)),  1079,  1080. 
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sale,  power  of,  void  for  remotenesa,  1150.  ,^„„„-,    ,„,.,,    ,«,,, 

responsibility  of  mortgagee  exercising,  1857,  1858,  [1890],  1900,  1901. 
statutory  power,  1080. 
settlement,  rectifying,  by  varying  power  of  appointment,  [1638J. 
special,  execution  of,  by  general  words,  1427.  _ 
specific  performance  of  agreement  as  to  exercise  of,  2153. 
stranger,  appointment  to,  when  upheld,  1675. 
successive  appointments,  1677. 
tenant  for  life,  power  of,  to  sell  or  consent  to  sale,  not  extinguished  by 

alienation,  &c.,  1674. 
trustee  donee  under,  cannot  appoint  himself,  1166. 
will  in  execution  of,  1357,  1426,  1427. 

of  testator  domiciled  abroad,  probate  of,  1357. 

POWER  OF  ATTORNEY, 

abroad,  executed,  proof  of,  228. 
afadavit  of  due  execution  of,  228,  229. 
authentication  of  power  to  be  executed  abroad,  228. 
evidence  that  grantor  is  ahve,  229. 
foreign,  construction  of,  229. 
form  of  entering,  in  orders,  [144]. 
issued  by  paymaster,  228. 

mortgage  money,  on  attendance  to  receive,  1919,  1920. 

payment  out  of  Court  on,  228. 

seal,  under,  155,  229. 

signature  of  grantor,  evidence  of,  229. 

stamp  on,  230. 

to  receive  money,  need  not  be  under  seal,  155,  229. 

transfer  under,  after  death  of  grantor,  229. 

verification  of  signature  to  power  executed  abroad,  229. 

PRE-EMPTION, 

right  of,  declared,  [1487]. 

enforced,  2090,  2093,  2095,  2096,  2097,  2139. 
sale  in  default  of  exercise  of  right  of,  [1488]. 
superfluous  lands,  of,  706,  707. 

PREFERENCE, 

creditor,  to,  right  of  executor  to  give,  1368,  1369,  [1441]. 
fraudulent,  acts  amounting  to,  2288,  2289. 

PREFERENCE  SHARES.    /See  Shares. 

enforcement  of  rights  of  holders  of,  700,  706. 
power  of  company  to  issue,  706. 

PREFERENTIAL  PAYMENTS, 
creditor's  action,  in,  1405,  1406. 

PREJUDICE, 

accounts  without,  to  particular  questions,  [717]. 

costs,  taxation  of,  without,  as  to  how  ultimately  to  be  borne,  [235],  250, 

[1535]. 
dismissal  of  appeal  without,  to  any  objection,  813. 
foreclosure  judgment  without,  to  proceedings  as  to  title  deeds,  [2024]. 

to  rights  of  defendants,  [1826,  1831]. 

to  right  of  plaintiff  to  payment  of  balance,  [1977]. 
inquiry  without,  to  particular  question,  [1493,  2067]. 
letters  "  without,"  right  to  read,  24-1. 

receiver,  appointment  of,  without,  to  prior  rights,  [732],  750,  [757]. 
registration  of  mortgages  and  charges,  order  without,  to  prior  rights  of 

parties,  [2443,  2444]. 
right  of  appeal  to,  admission  without,  [1097]. 

staying  foreign  proceedings  without,  to  certain  priorities,  &c.,  [720]. 
transfer  without,  to  application  in  bankruptcy,  [791]. 
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PRELIMINARV    ACCOUNTS     AND     INQUIRIES,  170,  1313,  1316.    See 

AOCOFNT. 

PRELIMINARY  OBJECTION, 

party  oonopaling,  deprived  of  costs,  838. 

PREMIUM, 

lease  at,  scale  fee,  305. 

payment  of  apprentice's,  [218]. 

renewal  of  lease,  on,  charged  on  infant's  property,  [9861,  987. 

return  of,  on  dissolution  of  partnership,  44,  189,  393,  [2099],  2112. 

inquiry  as  to,  when  directed,  1420. 

where  infant  articled  to  solicitor,  909,  1378. 

PRESCRIPTION  ACT  (2  &  3  W.  4,  c.  71), 
air,  acquisition  of  right  to,  under,  5G0,  561. 
building  within,  what  is,  560. 

common  right,  acquisition  and  establishment  of,  591. 
consent  or  agreement  within,  561. 
Crown  not  bound  by,  383,  561. 
"  enjoyment,"  meaning  of,  560,  568,  588. 
interruption  of  right,  what  amounts  to,  561. 
legal  origin,  possibility  of,  591. 
light,  acquisition  of  right  to,  under,  560,  561. 
railway  company  may  guard  against  operation  of,  701. 
sewer,  prescriptive  right  to  drain  through,  610. 
support,  acquisition  of  right  to,  under,  568. 
unity  of  possession,  effect  of,  561,  588. 
watercourse,  prescriptive  right  to,  588. 
way,  acquisition  of  right  of,  under,  579,  580. 

PRESENTATION  TO   BENEFICE, 

directions  as  to,  in  partition  action,  [1817]. 
injunction  as  to,  709,  710. 

PRESUMPTION, 

advancement  of,  1537,  1537,  1629,  1669,  1670.     See  Advancement. 
child-bearing,  of  woman  being  past,  1591. 
death,  of,  inquiry  as  to,  [1506,  1589]. 

declared  by  Court,  [1600], 

i.ssue,  without,  no,  1590. 

oath  in  Probate  Division,  form  of,  1590. 

practice  on  making  orders,  1590. 

when  it  arises,  1590,  1591. 
double  portions,  against,  1663  el  seq. 

grant,  as  to  bed  of  river  or  soil  of  road  passing  by,  588,  2310. 
lost  documents  presumed  to  have  been  stamped,  2230. 
resulting  trust,  of,  1629,  1630. 

satisfaction  of  portion,  of,  by  subsequent  gift,  1668,  1669. 
soil,  as  to  ownership  of,  in  highway,  580,  581. 

in  bed  of  river,  588. 
waiver  of  restrictive  covenants  after  20  years,  of,  532. 

PRINCIPAL  AND  AGENT,    ^fee  Aoent. 

PRINCIPAL  AND  SURETY.    See  Suebty. 

PRINTING, 

evidence,  295,  834. 

judgment  or  order,  186. 

orders  to  be  acted  on  by  paymaster,  202. 

petition,  unnecessary,  372. 

PRIORITY.    See  Mobtoagb. 

appeal  from  order  as  to  costs  in  action  determining,  820. 
assignment  of,  effect  of  charging  order,  474,  475. 
or  stop  order,  487,  488. 
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PRIORITY— cowWnitcd. 
biUs  of  sale,  of,  1943. 
breach  of  trust,  in  cases  of,  2030. 
charging  order,  how  affected  by,  474,  475. 
costs,  of,  in  administration  action,  1448,  1449. 

in  foreclosure  action,  1879,  1880. 
debts  of,  in  creditor's  action,  1362—1366,  1406,  1406,  1410. 
domiciled  foreigner,  of  conflicting  claimants,  under  assignments  by,  1522. 
equitable  mortgage,  of,  1934,  2030—2037. 
garnishee  order,  how  effected  by,  481. 
legal  estate,  by  possession  of,  2030,  2043,  2044. 

mortgages  and  charges,  of,  [2022 — 2029],  2030 — 2047.     See  Mortgage. 
negligence,  affected  by,  2031—2037. 
notice,  by,  1081,  1082,  2030—2041. 

originating  summons,  not  to  be  determined  on,  312,  2037. 
receiver,  by  obtaining  appointment  of,  761,  762,  2031. 
registration,  by,  [2023],  2030,  2039—2041. 
right  to  follow  trust  property,  of,  1088,  1089. 
sequestrations,  of,  448. 
solicitor's  lien,  of,  482,  1049,  1366. 
stop  order,  by,  487,  488. 

PRISONER.    And  see  Felony. 

discharge  of  prisoner  in  contempt,  orders  and  practice  as  to,  [462 — 465], 
466,  467. 
on  letter  from  Home  Secretary,  [464]. 
habeas,  order  for,  to  bring  up,  [439],  439. 
order  to  turn  over,  [438]. 

PRIVATE  CONTRACT, 

sale  by,  sanctioned  by  Court,  333,  334. 

PRIVATE  HEARING, 
when  directed,  146. 

PRIVATE  LETTERS, 

injunction  against  publishing,  [673],  673,  674. 

against  opening,  [672]. 
inspection  of,  on  undertaking,  [59]. 

PRIVATE  STREET  WORKS  ACT,  1892, 
lien  under,  [1988,  1989]. 

PRIVILEGE,    89 — 97.    See    Discoveby;     Peoduotion    ob    DoctrMENTS; 

Witness. 

PRIVILEGED  PERSONS, 

process  against,  413,  459,  460,  106G. 

PROBATE, 

Act,  1857..  1354. 

action,  costs,  1454. 

annuitant,  death  of,  before,  1569. 

appointment,  of  will  in  exercise  of  power  of,  1357. 

assets,  though  abroad,  probate  here  is  necessary,  1357,  1358. 

colonial,  1356. 

Colonial  Probates  Act,  1893 . .  1356. 

copy,  evidence  by,  1356,  1357. 

Court,  jurisdiction  of,  to  grant  representation,  1354,  1355. 

order  of,  operating  as  judgment,  2000. 
domicile,  law  of,  effect  of,  as  to,  1355 — 1357. 
entering,  in  order,  form  of,  [142]. 
erasures,  1356. 

evidence,  effect  of  probate  as,  1356,  1357. 
executor  acting  before,  132,  1085,  1088,  1359. 
foreign,  ancillary  to,  will  be  granted  here,  1357. 

domicile,  where  testator  had,  1355,  1356,  1357,  1520,  1521. 
heir  at  law  entitled  to  grant  of,  1353. 

Vol.  I.  ends  with  p.  846  ;  Vol.  11.  with  p.  1824. 


General  Index.  2763 

PROBATE— coji/wmcd. 

Irish,  made  eifectual  in  England  and  Suotland,  1355. 

jurisdiction,  where  executor  out  of,  1354. 

Land  Transfer  Act,  under,  as  to  real  estate,  1353. 

limited  grant  to  person  entitled  to  a  general  probate,  1357. 

married  woman's  will,  of,  887,  888. 

power  of  appointment,  will  in  exercise  of,  1357. 

real  estate,  of  will  of,  1353. 

only,  in  respect  of,  1353. 
recall,  after  judgment  for  administration,  1358,  1420. 
receiver,  appointment  of,  by  Probate  Division,  747,  1354. 

appointed  pending  probate  proceedings,  [727],  747,  1354. 
renunciation  of,  1355,  1359. 
revocation  of,  1356. 
Scotch  confirmation,  1355. 
will  before  grant  of,  not  acted  on  by  Court,  1357,  1358< 

PROBATE  DUTY,  1367. 

partnership  property,  on,  2135. 
realty  converted,  on,  983. 
return  of  overpaid,  [1396]. 
Scotch  confirmation,  on,  1355. 

PROCEDENDO, 
writ  of,  803. 

PROCEED, 

summons  to,  119,  318,  323. 

PROCEEDINGS, 

account,  under  order  for,  1316,  1317. 

carrying  on,  [114,  115],  117,  118,  [119,  120].     See  CAEEYniQ  on  Pko- 

OBEDmOS. 

infant,  on  behalf  of,  sanctioning,  [930,  931],  933,  934,  [941,  942],  943,  [949, 

1075]. 
leave  to  adopt,  [1312]. 

attend,  189. 
receiver  should  not  take,  without  leave  of  Court,  771. 
staying,  [130],  131 — 133.     See  Staying  Pkoceedinqs. 
step  in,  391. 

trustee,  by,  costs  of,  1127 — 1130. 
unnecessary,  declared,  [1151]. 

PROCESS  SERVER, 

violence  to,  [454],  457,  459. 

PROCLAMATIONS, 
evidence  of,  155. 

PRODUCTION  OP  DOCUMENTS,  Chap.  VIL,  64—99. 
administration  judgment,  after,  to  creditor,  76. 
admission  of  possession,  77. 
affidavit  as  to  documents,  [54 — 59],  72 — 74.     See    Affidavit    of    Doctr- 

MENTS. 

documents  referred  to  in,  [58],  65,  74,  75. 
agents,  to,  81. 

documents  in  possession  of,  76,  77. 

&c.,  made  parties  for  discovery,  63,  88. 
answer,  before,  under  former  practice,  75. 

defendant  answering  must  answer  fuUy,  69. 
application  in  Chambers  for,  311. 
arbitrator,  after  reference  by  consent  to,  71. 

before,  390. 

privilege  of,  95. 
attachment  to  enforce,  [427,  428]. 
Bank  appearing  and  not  objecting,  [54]. 
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Bankers'  Books  Evidence  Act,  under,  [61]. 
books,  sealing  up  entries  in,  [541- 
oases  and  opinions  of  counsel,  93,  94. 
co-defendants,  as  between,  71. 
common  to  both  parties,  87. 
company,  books  of,  on  cross-examination,  71. 

director's  duty  as  to,  71. 

former  officers,  by,  71. 

liquidator,  by,  66,  72. 

solicitor  of,  not  officer  to  make  affidavit,  71. 
compromise  with  others,  documents  relating  to,  77 
copies,  taking,  [56,  61],  80,  81. 
corporation,  by,  80. 
costs  of,  80. 

County  Court,  in  action  transferred  from,  806. 
Court  rolls,  80. 
Crown,  by,  382. 
defendant's  right  to,  against  plaintiff,  71. 

against  co-defendant,  71. 
delivery  of  documents  out  of  Court,  [57],  57. 
deposit  in  Court  ordered,  [56,  60]. 

not  where  inspection  will  suffice,  80. 
directors  of  company,  by,  71. 
discovery  only,  in  action  for,  62.    See  Discovery. 
discretion  of  Court  to  refuse,  71,  76. 
dismissal  in  default  of  discovery,  [133],  135. 
disputed  documents,  75. 
district  registry,  in,  56,  75,  80. 
documents  in  daily  use,  59,  80. 

referred  to  in  affidavit  or  pleading,  [58],  65,  74,  75,  86. 
evidence  common  to  both  sides  must  be  produced,  87. 
executors,  inspection  ordered  against,  77,  78. 
foreign  government,  order  against,  [57],  66,  67,  72. 
forged  instruments,  79. 
forms  of  orders  for,  [58 — 60]. 
immaterial,  sworn  to  be,  83. 
impeached  documents,  79. 
improper  use  of  documents  restrained,  673,  674. 
inability  to  produce,  evidence  of,  77. 
India,  production  of  documents  from,  [59]. 
infant,  by,  65. 
inspection,  order  for,  [59,  60].     Arid  see  Inspection. 

further  and  better,  [58]. 

particular  documents,  as  to,  [59]. 

with  leave  to  seal  up,  [54]. 
interrogatories  and  affidavit  in  answer,  54  d  seq.,  65  el  seq.    See  Inteeeo- 

GATORIES. 

irrelevancy,  83 — 85. 

issue,  to  await  decision  of,  71. 

joint  possession,  77,  78. 

judgment  debtor,  by,  477,  478. 

letters  marked  private,  on  undertaking  not  to  use  for  collateral  purposes, 

[59],  76. 
lien,  subject  to,  by  solicitor,  77,  1040,  1041. 
liquidator,  by,  66,  72,  78. 

literary  labours,  documents  subject  to  lien  for,  79. 
lord  of  manor,  by,  87. 
lunacy,  in,  72,  75. 
marine  insurance  actions,  in,  76. 
mortgagees,  by,  78,  79,  1874—1876. 
municipal  corporation,  by,  71,  80. 

names  of  solicitors'  clients  not  required  to  bo  disclosed,  [55]. 
next  friend  of  infant,  by,  65. 
non-party,  as  against,  76,  77. 
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notice  for,  of  documents  referred  to  in  pleadings,  &c.,  75 

of  willingness  to  produce,  75. 
nuisance  by  sewage,  in  action  for,  76. 
objection  taken  to,  72,  73. 

grounds  of,  see  infra,  "  privilege." 
overruling,  [601. 
official  referee,  before,  418. 
others  interested,  not  ground  for  resisting,  70. 
partnership  documents,  83,  87. 
pedigree,  documents  proving,  87. 
person  not  a  party,  when  ordered  against,  77,  78. 
photographs  of  documents.  Court  may  order  taking  of,  76. 
place  for,  discretion  of  Court  as  to,  80. 
plaintiff  and  defendant,  rights  of,  equal,  76. 
pleading,  documents  referred  to  in,  [58],  65,  74,  75. 
possession  or  power,  documents  in,  76,  77,  78. 
private  letters  or  memoranda,  [59],  76. 
privilege,  appeal  on  question  of,  824. 

documents  held  not  entitled  to,  [58]. 

to  be  produced  in  absence  of,  76. 
privileged  communications,  &o. — 

oases  and  opinions  of  counsel,  93,  94. 

taken  by  trustees  or  executors,  93,  94. 
collection  of  documents  •pvhUci  juris,  92. 
communications  with  agents,  94,  95. 

confidential  communications  between  master  and  servant,  95. 
reports  of  medical  officers,  94. 
communications  with  solicitor  or  counsel,  89 — 93. 
between  solicitor  and  third  parties,  90. 
communications  made  before  action,  91,  92. 
no  privilege  in  case  of  fraud,  91. 

privilege  continues  though  soUoitor  becomes  interested,  91. 
whether  it  can  be  claimed  by  representatives,  91. 
discovery  relating  to  party's  own  case,  85 — 87. 
bankruptcy,  examination  in,  87. 
documents  destructive  of  party's  title,  86. 
evidence  common  to  both  parties,  87. 
partners,  in  actions  between,  87. 
rights  of  copyholder,  87. 

heir  at  law  and  heir  in  taU,  87. 
public  body,  order  against,  71. 
railway  company,  of,  83. 

reasonable  suspicion  that  there  are  other  documents,  73. 
redemption  action,  in,  ordered  before  defence,  64. 
referee,  before,  404,  405. 

referred  to  in  affidavit  or  pleading,  [58],  65,  75. 
relevancy,  83,  84. 
resistance  to  right  of,  83 — 97.     And  see.  supra,  "privileged  communioa. 

tions." 
right  to,  generally,  62. 

reciprocal,  75. 
rules  as  to,  generally,  67 — 70. 
sealing  up  parts,  [54],  83. 

covering  up  in  lieu  of  sealing,  [56],  83. 
sworn  to  be  immaterial,  82. 
secretary  of  company,  by,  66. 
secrets  learned  by,  not  to  be  divulged,  76. 
security  for  costs  of,  63,  64. 
shorthand  notes,  92. 
soUcitor  of  parties,  by,  75. 

communications   with,  privileged,   88—91.     See  supra,   "  privileged 
communications. ' ' 
solicitor's  hen,  subject  to,  77,  1040,  1041. 

office,  inspection  at,  [54],  80.    See  Inspection. 
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PRODUCTION  OF  T>0C11MENTS— continued. 
specific  performance,  in  action  for,  87. 
stakeholder,  by,  87. 
statement  of  claim,  before,  65. 
stay  of,  pending  appeal,  842. 
steward  of  manor,  by,  77. 
surveyors,  production  to,  81. 
suspected  documents,  [60]. 
third  parties  interested,  where,  77,  78. 
time  when  ordered,  64,  65,  71. 

at  any  stage  of  proceedings,  71. 

but  not  in  general  until  after  defence,  64. 
title  deeds  of  defendants,  86,  87. 
trade  mark  cases,  in,  83. 
trial,  using  discovery  at,  99. 
trustees,  documents  in  possession  of,  93,  94. 
undertaking,  implied,  not  to  divulge  contents,  76. 

not  to  use  letters  for  collateral  purpose,  [59],  76. 
voluminous  documents,  80. 

what  documents  will  be  ordered  to  be  produced,  75  et  seq. 
witness,  production  to,  [60]. 

PROFESSION, 

injunction  against  practising,  within  limits,  [523,  524]. 

PROFIT, 

costs,  allowance  of,  295,  1057,  [1063],  1063. 

mortgagee,  allowance  to,  1856,  1898,  1905,  1906. 
trustee,  by,  out  of  trust,  1134,  1341. 

PROFITS, 

account  of,  in  copyright  oases,  [655],  663. 
in  partnership  actions,  2113,  [2116]. 

patent  actions,  [630],  651,  652. 

trade  mark  cases,  [615,  616],  621,  623. 
agent,  by,  account  of,  [1328],  1331—1334,  2268—2270.    See  Agent. 
company,  made  by,  ascertainment  of,  700. 
executor  when  chargeable  with,  [1118],  1122 — 1125. 
income  or  capital,  whether,  1621,  2134. 
separate,  by  partner,  account  of,  2104,  2105. 
trustee  charged  with,  where  assets  employed  in  trade,  [1119],  1124,  1125. 

PROHIBITION,  783—789. 

appeal  from  proceedings  in,  786,  788,  821. 

decision  in  County  Court  case,  788. 
Arches  Court,  order  nisi  against  official  principal  of,  [784]. 
bankruptcy,  to  chief  judge  in,  would  not  He,  785. 
bishop,  against  issue  of  commission  by,  refused,  785. 

prohibition,  from  executing  writs,  783. 
Board  of  Trade,  refused  as  against,  785. 
Chambers,  jurisdiction  of  Judge  in,  to  grant  or  set  aside,  787,  788. 

appeal  from  order  of,  786. 
costs  of  proceedings  in,  789. 
County  Court,  against,  787,  'i88. 

winding-up  proceedings,  in,  788. 
discharge  of  order  for,  788. 
discretionary,  jurisdiction  to  grant,  how  far,  786. 
Ecclesiastical  Court,  to,  [783,  784],  785. 
inferior  courts,  lies  to,  784,  785. 
injunction  inter  partes  in  lieu  of,  787. 
irregularity  not  the  subject  of,  785. 
Mayor's  Court,  to,  783,  786,  787,  788,  789. 
obedience  to,  strictly  enforced,  787. 
order  for,  form  of,  787. 

absolute  in  first  instance,  783,  786. 
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police  magistrate,  against,  exceeding  jurisdiction,  [784],  784. 

procedure  to  obtain  writ  of,  785,  786. 

Railway  Commissioners,  against,  784. 

Salford  Hundred  Court,  jurisdiction  of,  788. 

vacation,  application  in,  786. 

waiver  of  objection  to  jurisdiction,  not  granted  after,  786. 

writ  of,  nature  of,  784. 

form  of,  and  affidavit,  785,  786. 

issue  of,  786,  787. 

when  granted,  786,  787. 

ex  dehito  justitice,  when,  786. 

PBO  INTBRESSB  SUO, 

declaration  of  rights  of  claimants  against  sequestrators,  [451],  452. 
discharge  of  sequestration,  if  paramount  title  shown,  452. 
order  for  inquiry  as  to  interest  of  claimant,  [449,  450]. 

when  and  how  made,  451,  452. 

when  property  in  possession  of  receiver,  452.  744. 

PROLIXITY, 
affidavit,  161. 
costs  occasioned  by,  [236],  248,  249,  293. 

taxing  master  may  disallow,  without  direction  of  Court,  249. 
interrogatories  struck  out  for,  68. 
striking  out  pleadings  for,  37,  249. 

PROLONGATION  OP  PATENT,  [2319],  2319—2321.    See  Patent*  : 

PROMISSORY  NOTE, 

account  of  money  due  under,  [1052,  1977]. 
deUvery  of,  creating  trust,  1629. 
injunction  against  dealing  with,  [712],  713,  714. 
stamp  on,  157. 

PROMOTER  OF  COMPANY, 

liabiUty  of,  to  account,  1334,  1335. 

not  liable  as  partner,  2094. 
misrepresentation  and  concealment  by,  rescission  of  contract  for,  [2257], 

2264—2266. 
real  vendors,  prospectus  not  disclosing,  2265. 
secret  profit  by,  2270. 

proof  for,  in  bankruptcy,  1405. 
solicitor  to,  status  of,  1031. 
trustee,  is  not,  within  Debtors  Act,  431. 

PROOF, 

against  bankrupt  trustee  for  breach  of  trust,  [1116]. 

of  debt  in  administration  action,  [1373, 1374],  1375 — 1389.     See  Ckeditor's 
Action. 

PROPERTY, 

inspection  of,  99. 

PROPOSALS, 

sale,  as  to,  in  Chambers,  333,  334,  [1416, 1598]. 

PROSECUTION, 

criminal,  deed  for  purpose  of  stifling,  set  aside,  [2271],  2272,  2292. 
dismissal  of  action  for  want  of,  [133,  134],  135,  136. 

appeal  from  order  dismissing  action  for,  819. 
fraudulent  trustee  or  agent,  of,  [1125],  1126 

judgment  or  order,  of  accounts  and  inquiries  under,  318,  321,  1316,  1317. 
person  bound  over,  [460],  462. 

PROSPECTUS.    See  Company. 

misrepresentation  in,  relief  in  respect  of,  [2256],  2259 — 2266. 
particulars  of  grounds  of  belief,  42. 
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PROTECTION  OF  LAND, 

Settled  Land  Acts,  under,  [1776],  1780. 

PROTECTION  ORDER, 

married  woman,  property  of,  how  affected  by,  888,  898,  923. 
payment  to,  after,  898,  800. 

PROTECTOR    OF    SETTLEMENT,  [1715,  1716],  1717,  1718.    See  Seitlb- 

MBNT. 

PROTEST, 

appearance  under,  23. 
payment  under,  277,  279. 

PROVISIONAL  PROTECTION, 
intending  patentee,  of,  2313. 

PROXY, 

mode  of  ascertaining  number  of  votes  by,  705. 
paper  and  stamps,  payments  for,  693. 
Paymaster-General,  authorized  to  sign,  [222]. 

PUBLIC  AUTHORITIES  PROTECTION  ACT,  1893, 
costs  under,  245. 

PUBLIC  BENEFIT, 

vaUdity  of  gifts  for,  1301. 

PUBLIC  BODIES, 

injunctions  against,  514,  515,  603,  604,  609—611,  [685—694],  694^708. 

breach  of  injunction  by,  how  punished,  612. 
production  of  documents  by,  71,  80. 

PUBLIC  DOCUMENTS, 
evidence  of,  164. 

PUBLIC  HEALTH  ACT, 

arbitration  under,  392,  396,  397,  400. 

damage  within,  s.  308 . .  698. 

lien  under,  for  improvement  expenses,  [1987, 1988],  1993. 

prevention  of  nuisance,  provisions  of  Act  as  to,  604. 

receiver  not  "  owner  "  within  meaning  of,  742. 

urban  authority,  requirements  of,  as  to  penalty  clause  in  contracts  by,  2150. 

PUBLIC  HOUSE, 

compensation  to  owner  of,  under  Lands  Clauses  Act,  2349. 

foreclosure  of  mortgage  of,  1915. 

receiver  of,  [731,  732]. 

sale  of,  as  going  concern,  2156. 

tying  covenants,  [525],  534. 

PUBLIC  IMPROVEMENTS, 

powers  as  to,  liberally  construed,  698. 

PUBLIC  LIBRARIES, 

gifts  for,  1269,  1299,  1300,  1301. 

PUBLIC  MEETINGS, 

contempt  of  Court  by  speeches  at,  458. 

PUBLIC  MONUMENTS, 

pubUo  cannot  acquire  by  user,  right  to  visit,  553. 

PUBLIC  NUISANCE.    /See  AiTORNEY-GENBEAii ;  Nuisaitoe. 

PUBLIC  PARK,  . 

injunction  against  building  offices  in,  [683]. 
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PUBLIC  POLICY, 

agreement  in  contravention  of,  not  enforced,  2149. 

though  valid  under  ler  loci  contraciun,  2292. 
privilege  from  discovery  on  ground  of,  95. 

PUBLIC  TRUSTEE, 

appeal  from  decision  of,  1243. 

appointment  of,  1243. 

custodian,  1243. 

judicial  trustee,  procedure  when  appointed  in  place  of,  1243. 

new  or  additional,  1243. 

opinion  of  Court,  taking,  1243. 

sole  trustee,  may  be  appointed,  1243. 

transfer  of  estate  to,  717. 

unadvisable  to  appoint,  may  be,  1188. 

PUBLIC  UNDERTAKING, 
interference  with,  610. 
receiver  of,  753,  754. 

PUBLIC  WAY,  580,  581.    See  Highway. 

PUBLIC  WORKS, 

interlocutory  injunction  to  stop,  not  granted,  610. 
parhamentary  powers  for,  liberally  construed,  698. 

PUBLICAN, 

and  brewer,  injunction  to  enforce  contract  between,  [525],  534. 

PUBLICATION, 

comments  of,  on  pending  proceedings,  contempt  of  Court  by,  [455],  457, 

458,  [677,  678],  678,  679. 
libel  of,  injunction  against,  [674],  676. 
private  letters,  of,  restrained,  [672,  673],  673,  674. 

PUFFER, 

employment  of,  improper,  2152. 

PURCHASE, 

guardian,  by,  of  ward's  estate,  978. 

person  in  fiduciary  relation,  by,  1088,  [2253,  22541,  2256,  [2276]. 
soUcitor,  by,  from  client,  266,  331,  1055—1057,  [2274]. 
trustee,  from,  of  tiust  property  without  notice,  1090,  1099. 
value,  for,  defence  of,  88.     See  Pukohaser. 

PURCHASE-MONEY.    See  Sale  by  the  Court. 

PURCHASE    OP    LANDS.    Ste  Investment  ;   Settlement  ;   Vendoe  and 
Purchaser. 
by  or  under  sanction  of  Court,  1656,  1657,  [2449,  2450]. 
infant's  trustees,  by,  confirmed,  [976]. 
inquiry  as  to,  [1074,  1649],  1656,  1567. 

as  to  option  of,  [1487]. 
intestate,  by,  right  of  heir  against  personalty,  1488,  1489. 
Settled  Land  Acts,  under,  [1744],  1771. 
testator,  by,  to  be  completed  out  of  personalty,  [1486,  1487]. 

PURCHASER.    See  Sale  by  the  Court  ;  Vendor  and  Purchaser. 

appointment  of  person  to  convey  to,  [1221,  1224,  1225,  1226],  1228,  1233, 

1234. 
assets  not  followed  into  hands  of,  1089,  [1495]. 
deposit,  to  pay,  to  receiver,  [325]. 
equitable  interest  of,  postponed,  1087. 
executor,  from,  protection  of,  1479,  1480. 
liability  of,  to  foreclosure,  1838. 
lien  of,  for  deposit  and  costs,  1990,  [2177],  2188. 
mortgagee  to  pay  purchase-money  to,  [1348]. 
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numerous  purchasers,  vesting  property  when,  combine  to  take,  [1222]. 

possession,  in,  receiver  appointed  as  against,  750. 

redemption  action  by,  1856,  1857. 

title  deeds,  order  to  deliver,  out  of  Ciourt  to,  [338]. 

trust  for  sale,  duration  of,  so  far  as  regards  safety  and  protection  of,  IISO. 

under  judgment,  334,  349.     Sue.  Sale  by  the  Coubt. 

value,  for,  with  notice,  not  charged  with  wilful  default,  1122. 

without  notice,  1826,  1838,  [2023,  2024],  2030,  2031,  2036,  2042, 

2043. 
when  ordered  to  deliver  up  title  deeds,  1826,  1838,   1839,  2042, 
2043. 
Voluntary  Conveyances  Act,  1893,  provisions  of,  2290. 

QUARTERLY  PAYMENTS,  [212]. 

QUESTION  OF  LAW, 

inquiry  as  to,  not  directed,  1508. 
interpleader  proceedings,  in,  496. 
order  on,  set  down  under  0.  xxxiv,  2 . .  [355]. 
set  down  without  stating  special  ease,  [355],  356. 
staying  proceedings  pending  trial  of,  131. 

QUIA   TIMET, 

injunction,  when  granted,  515,  552,  603,  606. 

QUIET  ENJOYMENT, 

benefit  of  covenant  for,  not  given  by  vesting  order,  1208,  1234. 

QUIET  POSSESSION, 

judgment  establishing  right  to,  [586]. 

QUO  WARRANTO, 

appeal  from  order  granting,  818. 

RACEHORSES, 

injunction  against  dealing  or  parting  with,  729. 
receiver  of,  729. 

RAILWAY  COMMISSIONERS, 

prohibition  to,  exceeding  their  powers,  784. 

RAILWAY  COMPANIES  ACT,  1867  (30  &  31  V.  c.  127),  Chap.  LV.,  2408— 
2412. 
debenture  stock  under,  2412. 
receiver  or  manager  appointed  under,  755,  756. 

rolling  stock  of  company,  protection  of,  from  execution,  419,  420,  755, 756. 
scheme  of  arrangement  under,  755,  2409 — 2412. 
assents  to,  what  necessary,  2410,  2411. 
declaration  as  to,  effect  of,  [2408]. 
enrolment  and  effect  of  scheme,  2411,  2412.     • 

stayed  for  the  purpose  of  appeal,  [2408],  2411,  2412. 
leave  to  file  fresh  scheme,  [2409]. 

issue  writs,  notwithstanding  scheme,  [2409]. 
order  to  confirm  scheme,  [2408],  2411. 
outside  creditors  not  bound  by,  [2408],  2409—2412. 
petition  for  confirmation  of  scheme,  presentation,  &c.,  of,  2411. 
stay  of  proceedings,  pending,  2410. 

RAILWAY,    RAILWAY   COMPANY.    And  see  Lands  Clauses  Consolida. 
TioN  Act. 
abandonment  of  railway,  707. 

repayment  of  deposit,  after  abandonment,  [2413],  2423,  2424. 
accommodation  worts,  specific  performance  of  agreement  for,  2141,  2177, 

[2211],  2212. 
agreement  by,  to  refer  disputes  to  arbitration,  2347 — 2352.    See  Lands 
Clauses  Consoltdation  Act. 
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RAILWAY,  RAILWAY  COMPANY— cortii/iacd. 
alteration  of  works  by,  powers  as  to,  698. 
beach,  injunction  to  restrain  removal  of,  589. 

Board  of  Trade,  injunction  to  restrain  working  without  sanction  of,  689. 
borrowing  powers,  1966. 
branch  railway,  mandatory  injunction  to  restore  communication  with, 

[550]. 
breach  of  agreement,  injunction  against  acting  in,  [689],  697,  702,  707. 
injunction  by,  523. 
undertaking  by,  [442], 
bridge,  injunction  to  compel  or  restrain  construction  of,  689. 
compensation  payable  by,  enforcement  of  rights  as  to,  687,  697,  [2346]. 

where  there  is  statutory  provision,  698. 
Commissioners,  appeals  from  orders  of,  784,  816. 

two  counsel  only  heard  by,  291. 
compulsory  powers,  injunction  against  undue  exercise  of,  697 — 708,  [2346]. 
contract  by,  inquiry  as  to,  [1310]. 
contractor,  account  of  sums  due  to,  [1310]. 

plant,  &c.  of,  injunctions  in  reference  to,  690. 
debentures  and  debenture  stock  of,  1966,  1970  et  seq. 

sale  of,  ordered  in  action  by  equitable  mortgagee,  [1979]. 
deposit  by,  under  L.  C.  C.  Act,  ss.  85—87.  .687,  [2390,  2391],  2392—2394. 

See  Lands  Clauses  Consolidation  Act. 
diverting  water,  restrained  from,  587. 

dividends,  injunction  against  payment  of,  out  of  capital,  [691],  699,  700. 
entry  on  land  by,  or  continuance  in  possession,  restrained,  [685]. 
highway,  restoration  of,  enforced  by  injunction,  [577].     See  Highway. 
"  house,"  &c.,  taking  less  than  whole  of,  injunction  against,  [687],  688. 

See  Lands  Clauses  Consolidation  Act. 
illegal  and  unauthorized  contracts  by,  injunction  against,  701  et  seq. 
injuriously  affecting  lands,  inquiry  as  to,  689. 
judgment  creditors  of,  remedies  of,  [738],  755,  756,  [1998],  2003. 
junction,  mandatory  injunction  to  compel  restoration  of,  520. 
laying  and  making  railway,  injunctions  against,  [548,  549]. 
level  crossing,  obstructing  right  of  way  over,  injunction  against,  [576],  578, 
579. 

declaration  as  to  user  of,  hberty  to  apply  for  injunction,  [576]. 
Limitations,  Statute  of,  when  running  against,  707. 
Lloyd's  bonds,  rights  of  holders  of,  [1957],  1972. 
marine  traffic  by,  restrained,  701. 

meetings  improperly  held  by,  injunction  to  restrain,  704. 
minerals,  working  of,  under  company's  lands,  570 — 572,  574. 

right  to  work  from  surface,  [564],  570,  571. 
misapplication  of  funds  by,  restrained,  702,  703. 
mortgage  of,  account  and  receiver,  [1956],  1970. 
negligent  exercise  of  powers  by,  restrained,  698. 

notice  to  treat,  proceeding  under,  injunction   against,   [686,  63.7],   697, 
698. 

specifio  performance  of,  2139. 
obstructing  trains  of  other  company,  injunction  against,  [690]. 
opening  railway,  injunction  against,  689. 

ParUament,  application  to,  by  company,  restrained,  692,  69(),  697. 
Parliamentary  deposits,  practice  as  to,  2413 — 2425.     See  Parliamentaky 

Deposit. 
passage  way,  trespass  over,  restrained,  [577]. 
possession  of  land,  injunction  against  continuing  in,  [685],  097. 
preference  shares,  injunction  against  issuing,  [691],  706. 
prescriptive  rights,  may  guard  against  acquisition  of,  701. 
production  of  books  of,  83. 
receiver  of,  appointed,  419,  420,  [736],  755,  756,  [1956],  1970. 

inquiry,  with,  as  to  debts  and  habiUties,  [736]. 

judgment  creditor  and  unpaid  vendor  entitled  to,  753 — 756. 

rent-charges,  receiver  directed  to  pay,  [767]. 
rent-oharges  and  debentures,  priority  of,  [1957]. 
river,  injunction  against  diverting,  697. 
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RAILWAY,  RAILWAY  GOWeKHY— continued. 

roads,  injunction  against  obstruction  of,  [577],  686,  697. 

declaration  as  to  right  to  divert,  687. 
rolling  stock,  sale  and  contemporaneous  re-hiring,  704. 

proceeds  of  sale  of,  right  of  debenture-holders  to,  1970. 

protection  of,  from  execution,  420,  755. 

supply  of,  to  another  co.,  701. 
running  powers,  injunction  in  aid  of,  [690]. 

trains  by,  restrained,  786. 
scheme  of  arrangement  by,  755,  2408—2412.     See  Railway  Companies 

Act,  1867. 
screen,  not  restrained  from  putting  up,  to  prevent  prescriptive  acquisition, 

701. 
sequestration  against,  for  breach  of  injunction,  [442]. 
service  at  principal  office  of,  12. 
shares  in,  agreement  for  sale  of,  enforced,  2140. 

injunction  against  issue  of,  to  pay  dividends,  [691]. 
specific  performance  action,  defendant  company  not  entitled  to  possession 

pending,  2394. 
station,  injunction  as  to  wrongful  user  of,  690. 

right  to  exclude  from,  553. 
stock,  apportionment  of,  carried  over  to  separate  accounts,  231 — ^233. 

forged  transfer  of,  relief  in  respect  of,  1099. 

injunction  against  transfer  of,  [714],  715. 

transfer  and  carrying  over  of,  to  separate  account,  [215]. 
sub-soil,  injunction  against  appropriation  of,  [2346]. 
superfluous  lands  of,  706,  707. 

injunction  to  restrain  sale  of,  689. 

judgment  against,  inquiries,  [1998],  2003. 

where  landowner  claims  right  of  pre-emption,  [1998],  2003,  2004. 
support  of,  [564],  571. 
traffic  agreements  by,  702,  707. 
trains,  running  of,  restrained,  686,  708 

stopping  of,  on  level  crossing,  restrained,  [576]. 
pursuant  to  contract,  enforced,  [689]. 
transfers  of  stock  by,  restrained,  [714],  715. 
tunnel,  right  to,  698. 

nltra  vires  acts  by,  restrained,  [686,  690],  702. 
underpin,  power  to,  699. 
vendor's  lien  against,  injunction  to  enforce,  687,  708. 

appointment  of  receiver  to  enforce,  753. 

not  affected  by  payment  into  Court  of  deposit  under  sect.  85  of  L.  0.  C. 
A.,  2393. 
water  rights,  interfering  with,  restrained,  [583],  587. 
widening  railway,  limits  of  deviation  in  case  of,  699. 
working  in  breach  of  agreement  restrained,  [689]. 

RATES, 

account  of,  in  action  by  overseers  against  late  collector,  1330,  [1337]. 
application  of,  by  guardians,  in  payments  to  men  on  strike,  restrained,  695. 
by  public  body  in  promoting  bills  in  Parliament  restrained,  [692],  696, 
697. 
education,  other  than  elementary,  expenditure  of,  on,  restrained,  706. 
local,  execution  for,  restrained,  706. 
receiver  of,  756. 

RATIFICATION, 

contract  or  settlement,  of,  by  infant,  862,  946,  947. 
principal,  by,  of  acts  of  agent,  1324. 

REAL   ESTATE, 

administration  of,  and  personalty  of  testator,  [1412,  1413]. 
on  summons,  1422. 
right  to  judgment  for,  1422. 
tacking  debts  to  mortgage  debt,  right  of,  2046. 
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administration  of — conlin-md. 

usual  judgment  for,  in  creditor's  action,  [1347]. 
in  general  administration  action,  [1412 — 1414]. 
annuitant  on,  creditor's  action  by,  18.50. 

action  by,  to  secure  annuity,  1572 — 1574. 
charge  of  annuities  on,  1572 — 1574. 

debts  on,  1367,  1474,  1475,  1481,  1482,  1605,  1606. 

power  to  sell,  1481,  1482. 
legacy  on,  1536,  1537. 
contracts  for  sale  by,  of  testator,  inquiry  as  to,  [I486]. 

effect  of,  1488,  1489. 
conversion  of,  equitable,  by  will  or  contract,  1488 — 1490. 
failure  of  purpose  of,  reconversion,  1490 — 1492. 

equity  to  reconversion  under  Settled  Estates  Act,  1803,  1804. 
inquiries  as  to,  [1501]. 
when  effected  by  order  for  sale,  1490. 

persons  under  disability,  in  case  of,  980,  1803. 
creditor's  action  against,  1361.     See  Ckeditor's  Action. 
descended,  liability  of,  to  debts,  [1596, 1598]. 

rents  and  profits  of,  [1596],  1607. 
devise  of,  proceeds  of  sale  of,  passing  under,  1553. 
devolution  of,  1352,  1353. 

executor,  power  of,  to  sell  or  mortgage,  1479,  1480,  1498. 
heir  at  law,  ascertaining  for  purpose  of  Land  Transfer  Act,  1897. . .  1422. 
income  of,  1619. 
incumbrances  on,  inquiries  as  to,  in  administration  actions,  [1348,  1412, 

1471,  1472].     See  ADMmiSTBATiON. 
infant,  of,  charge  for  advancement  or  maintenance  on,  [961],  968. 

jurisdiction  of  Court  as  to,  979 — 981. 
inquiry  what,  intestate  left,  [1348]. 
testator  left,  [1348]. 

distinguishing  specific  devises,  [1414]. 
shares,  devised  in,  [1800]. 
realty  comprised  in  settlement,  [16S8]. 
investment  in,  [1652],  1656,  1657. 

Land  Transfer  Act,  1897,  summons  for  purposes  of,  1422. 
legacies  charged  on,  1536,  1537. 
maintenance  of  infant  entitled  to,  [962],  968. 

partly  out  of  rents  of  and  partly  out  of  income  of 
personal  estate,  [958]. 
married  woman,  of,  disposition  of,  by  deed  acknowledged,  864,  897,  898,  899. 
mortgage  of,  power  of  executor  to  make,  1479,  1480,  1498. 
partnership,  of,  held  personally,  [2132],  2134,  2135. 
payment  to  person  entitled  to  funds  as,  224,  225. 
probate  of  will  of,  1353. 

receiver  of,  appointment  of,  [725],  747,  748,  [757],  768.     See  Reobivee. 
recouped  disbursements  apphcable  to  personalty,  [1608,  1609]. 
rents  of,  account  of,  [1328],  1373,  [1396,  1412,  1413],  1422. 
right  to,  barred  by  acquiescence,  1433. 
tenant  for  life  entitled  to,  until  sale,  1619. 
rights  of  creditor  against,  1361,  1362. 

sale  of,  in  administration  action,  1371—1373,  [1412,  1414,  1544—1547]. 
See  Sale. 
in  creditor's  action,  1371. 
in  mortgagee's  action,  1348. 
on  further  consideration,  [1440]. 
apportionmentof  purchase-money, where  several  morlgages,  1371,  [1472] 
conduct  of  sale,  right  of  plaintiff  to,  1371. 
order  of  sale  of  descended  and  specifically-devised  estates,  1371. 
under  Settled  Land  Acts,  1764 — 1769.     See  Settled  Land  Acts. 
sequestration  of,  [440],  445. 
trustee,  of,  sold  to  satisfy  breach  of  trust,  1091. 

REAL  PROPERTY  LIMITATION  ACT,   1874..  1112,  1113. 
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REAL  REPRESENTATIVE,  1352,  1353.     See.  Exeoutok. 

REBUILDING, 

expenditure  for,  under  Settled  Land  Acts,  1778. 

RECEIPT, 

biU  of  sale,  not  amounting  to,  1938. 

duty,  for,  230. 

entry  of,  in  order,  [143]. 

in  full,  effect  of  giving,  1837. 

legacy  duty,  for,  [143].    See  Legacy  Duty. 

solicitor,  by,  of  purchase  or  mortgage  money,  1032,  1033. 

trustee,  or  executor,  by,  1032,  1033,  1083,  1084. 

unstamped,  received  in  evidence  by  consent,  156. 

RECEIPTS, 

account  of,  [947,  948,  1096,  1327,  1329]. 
RECEIVER,  Chap.  XXXII.,  725—782. 

abroad,  property  situate,  receiver  and  manager  of,  738,  739,  [776 — 778], 

779,  780. 
account  and  payment  by,  [771,  772],  773,  776. 

Court  fee  on,  741. 

direction  to  pass  accounts,  [725,  726,  727,  728,  734,  757]. 

District  Registry,  at,  [771]. 

liability  to  account,  when  arising  and  ceasing,  742,  773 — 775. 

neglect  to  account,  773,  774. 

order  to  bring  in  accounts,  [771]. 

passing,  verifying  and  reviewing  accounts,  773,  774. 

representatives  of,  account  against,  774. 

separate,  of  rents  and  personalty  to  be  kept,  [763]. 
action  against,  not  to  be  brought  without  leave,  744. 
action  by,  769,  771,  1425. 

costs  of,  without  leave,  769. 

leave  to  bring,  [765],  771. 
administration,  before  grant  of,  747. 

grant  of,  to,  748. 
administrator,  in  case  of  bankruptcy  or  insolvency  of,  747,  748. 
advance  of  money  by,  770. 
affidavit  as  to  fitness  of,  725. 

verifying  account  of,  773. 
agent,  leave  to  appoint,  for  property  abroad,  [776]. 

of  mortgagor,  743,  774. 
allowances  to,  739,  740. 

amendment  in  action  for  appointment  of,  738. 
annuities  and  rent-charges  to  be  paid  by,  [766,  767]. 
appeal  as  to  appointment  of,  not  in  general  entertained,  739,  755,  823,  824. 
appearance  of  defendant,  appointed  before,  [727],  737. 
appointment  of,  [725]. 

application  for,  by  either  party,  737,  738. 

arbitration,  notwithstanding,  393. 
with  a  view  to,  739. 

before  security  given,  [727]. 

breach  of  trust,  in  cases  of,  750,  751. 

by  order  of  Court,  [725,  726]. 

by  reference  to  Chambers,  [725]. 

change  of  occupation  by,  770. 

damages,  right  to,  not  lost  by  reason  of,  520,  743. 

death  of  receiver,  on,  [736],  738. 

discretion  of  Court  as  to,  738,  739. 

effect  of  appointment,  742,  743. 

equitable  execution,  by  way  of,  409,  [757,  758],  758,  762.     See  infra, 
equitable  execution. 

existing  receiver,  where  there  is,  760. 

ex  parte,  377,  725,  737,  738. 

foreclosure,  after,  1921. 

foreign  property,  of,  [776—778],  779,  780. 
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RECEIVEE— con«JB«ed. 

appointment  of — continued. 

further  order,  in  Chambers,  [726]. 
in  place  of  deceased,  [736],  738. 
interim,  and  manager,  [728],  752.     V.  inf.  interim, 
interpleader  issue,  pending,  500. 
Judicature  Act,  under  powers  conferred  by,  737. 
name,  by,  [725,  726]. 
person  to  be  appointed,  739. 
real  and  personal  estate,  of,  [725]. 
security,  dates  from  completion  of,  742. 
without,  741,  754,  [758],  779,  780. 
subject  to  his  giving  security  before  order  drawn  up,  [727]. 
summons,  in  action  commenced  by,  738. 

undertaking  by  plaintiff  to  be  answerable,  on,  [725].     V.  inf.  under- 
taking, 
when  made,  and  over  what  property,  737  et  seq. 
without  prejudice  to  prior  rights,  750,  [757]. 
security,  741,  754,  [758],  779,  780. 
arrears  of  rent  payable  to,  [725],  742,  [762],  768,  7G9. 
attachment  of  moneys  in  hands  of,  on  application  of  judgment  creditor, 
[477],  480. 
or  committal  of  defaulting,  773,  782. 
attornment  of  tenants  to,  [725,  732],  750,  [757,  762],  768,  769. 
estates  out  of  England,  in  case  of,  not  ordered,  768. 
refusal  to  attorn,  [762],  768. 
balance,  declaration  that  receiver  and  manager  entitled  to  first  charge  for, 
[764]. 
due  from,  a  debt  of  record,  773. 
first  charge,  declared  entitled  to,  in  respect  of,  [764]. 
balances,  directed  to  pay,  [725 — 728,  757],  773. 
first  charge  for,  [764]. 
special  directions  as  to,  [730]. 
banker's  failure,  when  liable  for,  773. 
bankruptcy,  jurisdiction  of  Court  of,  to  appoint,  737,  738. 

can  take  proceedings  in,  to  recover  money  due,  742. 
bankrupt's  estate,  receiver  to  take  legal  proceedings,  [767]. 
benefice,  of,  756. 
books  and  papers  to  be  delivered  to,  [725,  728]. 

special  directions  as  to,  [733]. 
borrow  money,  authorized  to,  for  purposes  of  salvage,  746. 
leave  to,  and  manager  in  debenture-holder's  action,  [764]. 
order  in  debenture -holder's  action  should  state  whether  charge  subject 
to  receiver's  indemnity,  740. 
business,  of,  [728,  730,  733],  746,  749,  750,  755. 
calls,  empowered  to  get  in,  in  name  of  liquidator,  754. 
canonry,  sinecure,  of,  756. 

certificate  of  Master  as  to  result  of  account  of,  773. 
Chambers,  apphcation  to  be  made  by  receiver  in,  for  directions,  770. 

appointment  and  nomination  of  receiver  in,  726. 
chattels,  of,  732. 

claim  for,  to  be  indorsed  on  writ,  when,  738. 
colliery,  of,  734,  735,  746,  749,  753. 
colonial  estate,  of,  [778],  779,  780. 
committal  of  defaulting,  773. 

of  person  obstructing  or  interfering  with,  [454],  743,  745,  763. 
or  refusing  to  attorn  to,  769. 
company,  of  property  of,  753,  754. 
manager  of  business  of,  753. 

unpaid  vendor  of  company,  at  instance  of,  753,  754. 
winding-up  of,  liquidator  in,  position  of,  754. 
conduct  of  administration  action  not  given  to,  748. 

consignee  of  West  Indian  estates,  appointment,  lien  and  rights  of,  [777, 
778],  779,  780. 
manager  directed  to  remit  to,  [777]. 
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contempt  by,  privilege  not  protecting  from  consequences  of,  459. 

of  Court  by  interference  with,  [454],  743,  745,  763. 
continuing  at  hearing,  730. 

order  for,  unnecessary,  353,  730. 

but  if  manager  also,  extension  of  time  ordered,  730. 
until  sale  by  judgment  creditor,  [1996]. 
where  plaintiff  let  into  possession  of  part,  730. 
continuing  proceedings  pending  application  for,  H8. 
contracts  by,  liability  on,  774. 
Conveyancing  Act,  appointed  under,  749,  767,  774. 
costs,  indemnity  against,  771. 

of,  and  allowances  to,  739—741,  769,  770,  773,  774,  1884. 

priority  of,  in  debenture-holder's  action,  755. 
of  motion  for,  738. 
to  be  retained  by,  [781]. 
to  enforce  payment  of,  760. 
courts  for  manor,  to  hold,  [767]. 
creditor,  rights  of,  as  against,  744. 
death  of,  [736],  738. 

deceased,  appointment  in  place  of,  [736],  738. 
debenture-holders,  appointed  by,  743. 

appointed  on  appUcation  of,  [735],  746,  753—755,  [770],  774,  1969, 
1970. 
leave  to,  and  manager  to  borrow,  [764]. 
order  giving  leave  to  borrow  in,  should  state  whether  charge 

subject  to  receiver's  indemnity,  740. 
where  defendants  a  company  incorporated  by  statute,  [736]. 
debt  of  record,  balance  due  from,  is,  773. 
debts,  directions  as  to  payment  or  recovery  of,  725,  [728,  730],  742,  743. 

or  sums  of  money,  of,  742,  752,  760—762. 
default  by,  proceedings  in  case  of,  773,  774. 
defaulting  trustee,  of  interest  of,  761. 
defending  action  without  leave,  costs,  771. 
delivery  in  execution  by  appointment  of,  759. 
of  documents  to,  [725,  728,  733]. 
of  securities  to,  [725,  728]. 
directions  of  Court,  applying  for,  770,  771. 
directors,   appointed  receivers  with  salary,  entitled  to  remuneration  as 

directors,  773. 
discharge  of,  [781,  1912],  1914,  1915. 

new  trustees,  on  appointment  of,  750,  781. 
discretion  of  Court  as  to  appointment  of,  738,  739. 

not  generally  interfered  with  on  appeal,  739. 
dispute  as  to  title,  in  case  of,  747. 
distraining,  [763],  769,  770. 

persons  entitled  to  distrain  as  against,  743,  769. 
district  registry,  appointment  in,  738. 

to  account  at,  [771]. 
documents,  not  to  part  with,  until  act  done,  [733]. 
Ecclesiastical  Court,  pending  litigation  in,  747. 
equitable  execution,  by  way  of,  409,  [757,  758],  758—762. 

bankruptcy,  jurisdiction  of  Court  of,  to  appoint,  737,  738. 

circumstances  to  be  regarded  by  Court  in  appointing,  758,  759. 

convenience  not  sufficient  ground  for  appointment  of,  759. 

costs  of,  direction  for  payment  of,  [757]. 

deceased  person,  of  property  of,  761. 

defaulting  trustee,  against,  761. 

elegit,  writ  of,  without  issue  of,  758,  759. 

ex  parte  application,  on,  759. 

order,  charge  or  lien  not  conferred  by,  761. 
future  earnings,  of,  761. 
garnishee  proceedings,  in  lieu  of,  760. 
injunction  in  aid  of,  [758],  761,  762. 
Judgment's  Extension  Act,  1868,  is  exception  within,  759. 
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equitable  execution,  by  way  of — continued. 

married  woman,  of  life  interest  of,  restrained  from  anticipation,  923. 
of  separate  property  of,  751. 

priority  by  obtaining,  761. 

receiver  already  appointed,  judgment  creditor  to  have  benefit  of,  744, 
760. 

remedy  by  appointment  of,  nature  of,  759. 

reversionary  property,  of,  760. 

security,  appointed  on  giving,  [757]. 

without,  741,  [758],  761. 

taxed  costs,  of,  [758]. 

undertaking  on  appointment  of,  761. 

when  and  of  what  property  appointed,  758 — 762. 
equitable  mortgagee's  action,  in,  749,  750,  1983. 

tenant  in  common,  on  application  of,  748. 
examination  of  witnesses  by,  as  to  assets,  315. 

executor,  bankruptcy  or  insolvency  of,  when  a  ground  for  appointing,  748, 
1503. 

receiver's,  payment  by,  [781]. 

retain  debt,  cannot,  as  against  receiver,  743. 

right  of,  to  receive,  against  partner,  1498,  1499. 
ex  parte  application,  when  appointed  on,  377,  725,  737,  759,  761. 

not  discharged  on,  781. 
expenditure  by,  on  the  estate,  [765],  766. 

application  to  Judge  in  Chambers,  as  to,  770. 

prospectively,  jurisdiction  of  Court  to  allow,  770. 
expenses  allowed  to,  740,  770. 

priority  over  advances,  740. 
farm,  of,  729. 

farm  buildings,  directed  to  repair,  [765]. 
fellowship  of  college,  of,  756. 
final  account  by,  [781],  781,  782. 
first  charge,  declaration  that  receiver  and  manager  entitled  to,  for  balance, 

[764]. 
fitness  of,  afiSdavit  as  to,  726. 
foreclosure  absolute,  not  appointed  after,  750. 

opening  of,  by  receipt  of  rents,  1914,  1915. 

judgment,  giving  credit  for  sum  received,  [1829]. 
action,  in,  1921.     See  Poebclosuee. 
foreign  estates,  of,  738,  739,  [776—778],  779,  780. 
form  of  order  for,  738. 
four-day  order  against,  773. 
funds  in  hands  of,  charging  with  amount  of  judgment  in  another  action, 

[471]. 
furniture,,  selling,  743. 

further  consideration,  need  not  be  continued  on,  353. 
future  earnings,  of,  761. 

gas  company,  rights  of,  as  against  receiver,  770. 
goodwill,  for  protection  of,  746. 

guarantee  society,  bond  of,  accepted  as  security,  741,  [772]. 
guardian  of  infant,  ineligible,  739. 
heirlooms,  of,  [734]. 

hotel  or  public  house,  of,  729,  [731,  732],  74G. 

indemnity  to,  against  liability  on  contracts,  740,  [764],  774,  775,  2075. 
Indian  estate,  of,  [776]. 
infant's  estate,  of,  751,  769,  774,  [776],  781,  951,  954. 

payment  of  maintenance  by,  951. 

steward  of  manors  of,  appointed,  [734]. 
injunction  against  interference  with,  745,  749. 
inquiry  as  to  lands  delivered  in  execution  by  appointment  of,  [1994]. 

as  to  proceedings  to  be  taken  by,  744. 
insurance  of  property  by,  771. 
interest,  charged  with,  773,  774. 

directed  to  keep  down,  [757,  765,  1957]. 
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interest,  not  permitted  to  make,  on  balances,  773. 

when  allowed  to,  770,  780. 
interference  with,  is  contempt  of  Court,  [454],  743,  745,  763. 

by  mortgagee,  not  allowed,  1879. 

liberty  to  try  right  claimed  against,  743,  [768]. 
interim, 

appointed  before  appearance,  [727]. 

landlord,  in  action  by,  748. 

manager  and,  [728],  752. 

probate  proceedings,  pending,  [727],  747. 
interlocutory  order  for  appointment  of,  737. 
interpleader,  claimant  in,  directed  to  hold  goods,  496. 
inventory  of  heirlooms,  appointment  by  reference  to,  [734]. 
Ireland,  of  estates  in,  or  out  of  jurisdiction,  738,  739. 
jeopardy,  to  protect  security  in,  746. 
journeys,  expenses  of,  when  allowed  to,  740. 
judgment  creditor,  appointed  on  appKcatiou  of,  759 — 762. 

railway  company  of,  [736],  755. 

right  of,  against  receiver  and  owner,  744. 
when  receiver  wrongly  appointed,  744. 
"  just  or  convenient,"  appointment  of,  when  deemed  by  Court,  737,  747. 
land,  of,  not  extendible  under  writ  of  elegit,  758. 

in  action  to  recover,  738,  1422. 
landlord,  in  action  by,  748. 

rights  of,  as  against  receiver,  743. 
leases  by,  766,  769. 

tenant  for  life,  to,  on  security,  730. 
leave  to  issue  execution  against,  not  interference,  745. 

bid  not  given  to,  331. 
legacy,  of,  760. 

legal  estate,  not  discharged  where  right  to,  in  contest,  781. 
proceedings,  to  take,  bankrupt's  estate,  [767]. 
title,  against  person  in  possession  under,  738,  747. 
letting,  769. 

and  management,  771. 
liabihty  of,  for  money  deposited  in  bank  or  on  contracts,  773,  774. 
licence  to  make  bricks,  ordered  to  grant,  766. 
licensed  premises,  of,  by  owner  in  action  against  lessee,  746. 
licenses,  dehvery  of,  to  receiver  of  hotel  or  public  house,  [731,  732]. 

transfer  of,  as  to,  731. 
ben  of  consignee  of  West  Indian  estates,  780. 
life  interest  in  settled  funds,  of,  760. 
Limitations,  Statute  of,  receiver's  possession,  effect,  of,  743. 

when  running  in  favour  of,  750,  782. 
liquidator  of  company  when  appointed,  754. 
living,  of,  756. 
management,  powers  of,  and  special  directions  as  to,  [762 — ^768],  768 — 

771. 
manager,  and,  appointment  of,  by  Court  when  made,  746.     See  Managee. 

enlargement  of  time  limited  for  acting  of,  [763]. 

sub-manager,  with  liberty  to  appoint,  [731,  732]. 
managing  partner,  as  against,  753. 
manor,  of,  [734]. 

married  woman's  separate  property,  of,  751,  760,  862. 
mines,  of,  [733],  734,  753. 
misapphoation  by,  remedy  for,  773. 
moiety  of  estate,  of,  729. 
money  due  from,  is  debt  of  record,  741. 

in  hands  of,  not  in  custodia  legis,  743. 
mortgaged  estate,  of,  [732],  733,  745,  749,  1884,  1897,  1905. 

priority  conferred  by,  as  to,  2031. 

to  keep  down  interest,  [757],  765]. 

under  Conveyancing  Act,  749,  767,  774. 
power  in  deed,  743,  1905. 
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mortgagor  and  mortgagee,  as  between,  743,  719,  750,  1892. 

may  now  be  appointed  though  mortgagee  has  legal  estate,  749. 
puisne  incumbrancer,  appointment  at  instance  of,  750. 
motion  for,  377. 
costs  of,  738. 

for  leave  to,  to  distrain,  adjournment  of,  322. 
name,  appointed  by,  in  order,  [726],  741. 
newspaper,  of,  757. 
next  friend  of  infant,  ineligible,  739. 
nomination  of,  739,  750. 
notice  to  quit  by,  769. 

obstruction  of,  contempt  of  Court  by,  [454],  743,  745,  763. 
occupation  rent,  when  ordered  to  be  paid  to,  750,  768. 
office,  of  emoluments  of,  756,  757. 
outstanding  personal  estate,  of,  [725]. 
over-payments  by,  to  tenant  for  life,  744,  745. 
"  owner,"  is  not  within  Public  Health  Act,  1875.  .742. 
paramount  title,  persons  claiming  by,  protected,  743 — 745. 
partition  action,  in,  748. 

partner's  share  of,  on  appUoation  of  judgment  creditor,  411,  412,  [2122]. 
partnership  action  in,  744. 

business,  of,  [728,  730],  746,  751—753. 
effect  of  appointing,  752. 

executors  of  partner,  at  instance  of,  1498,  1499. 
judgment  creditor,  right  of,  where  existing  receiver,  760. 
manager  of,  [728]. 
remuneration  and  costs,  may  deduct  from  money  in  hand, 

2111. 
solvent  partner  appointed,  [730],  752,  756. 
debts,  of,  743,  752. 
party  to  action  not  appointed  except  by  leave,  739. 
and  usually  required  to  act  without  salary,  740. 
liberty  to,  to  propose  himself,  [729]. 
payment  and  account  by,  [771,  772],  773^776. 
pendente  lite,  appointment  of,  729,  1354. 
"  pending  "  cause  or  matter,  appointment  in,  737. 
pending  proceedings  in  Probate  Court,  [727]. 
pension,  of,  756,  757,  761. 
personal  estate,  of,  [725]. 
liability  of,  774. 
plaintiff  appointed,  730,  741. 
possession  given  to,  424,  768. 

on  behalf  of  debenture-holders,  notwithstanding  appointment 
of  liquidator,  736. 
of,  is  possession  of  Court,  742. 
of  part,  tenant  for  life  let  into,  730. 
poundage  of,  disallowance  of,  774. 
power  to  appoint,  737. 

under  Conveyancing  Act,  749,  767,  774. 
premium  on  account  of  infant,  ordered  to  pay,  [963]. 
preservation  of  property,  appointed  for,  747. 
prior  incumbrancers,  without  prejudice  to  rights  of,  750,  [757]. 
Probate  Division,  appointment  by,  747,  1354. 
probate  proceedings,  appointment  of,  pending,  [727],  747,  1354. 
proceedings,  should  not  take,  without  leave  of  Court,  771.  . 
pro  interesse  suo,  examination  of  claimant,  452,  744. 
public  house  or  hotel,  of,  [731,  732]. 

undertaking,  of,  753,  754. 
purchaser  in  possession,  as  against,  750. 

to  pay  deposit  to,  [325]. 
racehorses,  of,  729. 

railway,  receiver  or  manager  of,  419,  420,  [736],  755,  756,  761,  [767,  1956, 
1958],  1970. 
persons  claiming  by  paramount  title,  rights  of,  743. 
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railway  rent-eharges,  to  apply  money  in  paying  arrears  of,  [1958]. 
rates,  of,  756. 

leviable  against  goods  in  possession  of,  770. 
real  and  personal  estate  or  assets,  of,  [725],  747,  748,  [757],  768. 
recognizances  of,  741. 

filing,  741,  742,  775. 

putting  in  suit,  [772],  775. 

recital  of,  in  order,  [726]. 

vacating,  742,  [772,  781],  781,  782. 
reducing  salary,  of,  [763]. 
registration  of  order  appointing,  2002. 
remedy  by,  nature  of,  747. 

remuneration  to,  740,  753,  755.     See  inf.  "  salary." 
rent-charge  holders,  on  behalf  of,  743. 
rent-charges,  receiver  directed  to  pay,  [767]. 
rents  in  arrear,  to  be  paid  to,  [725],  742,  [762],  768,  769. 
repairs  by,  directions  as  to,  [765],  766,  770. 
representatives  of,  account  against,  774. 

payment  by,  ordered,  [781]. 
retainer,  executor's  right  of,  as  against,  743. 

of  expenses  by,  770,  [781]. 
reversionary  interest,  of,  760,  762. 
salary  of,  726,  739—741. 

disallowance  of,  773,  774. 

parties  appointed  to  act  without,  [729],  740,  753,  755,  [758]. 

scale  allowed,  739. 
sale,  not  allowed  to  bid  at,  331. 

with  a  view  to,  755. 
salvage,  authorized  to  borrow  for  purposes  of,  746. 
securities  to  be  delivered  to,  [725,  728]. 
security  to  be  given  by,  [726,  727],  741,  742,  [772]. 

additional,  742. 

amount  of,  741. 

appointment  of,  before  security  given,  [727]. 

taking  effect  from  completion  of,  742. 

bond  of  guarantee  society,  by,  741. 

dispensed  with  or  not  required,  [728],  741,  [758],  761,  779,  780. 

recital  of,  in  order,  [726]. 

reducing,  [763]. 
sequestrators,  discharged  by  appointment  of,  453. 
service,  appointed  before,  737. 
settlement  funds,  of,  [735],  750. 
share  of  debtor,  of,  as  one  of  next  of  kin,  760. 

on  application  of  mortgagee  of,  749. 
sheriff,  interference  by,  with  receiver,  745. 

withdrawal  of,  directions  for,  729,  745. 
ship,  of,  756. 

sole  executor  or  trustee,  on  bankruptcy  or  incapacity  of,  748. 
solicitor,  not  chosen  receiver,  739. 

receiving  rents  must  pay  over  to  receiver,  742. 
solicitor's  business,  of,  [733],  753. 
solvent  partner  appointed,  [730],  752. 
special  securities,  of,  requiring  special  knowledge,  739. 
steward  of  manor,  appointed  as,  [734]. 

stock-in-trade,  delivery  of,  to  receiver  and  manager,  [728,  730,  731]. 
£ub-manager,  receiver  and  manager  empowered  to  appoint,  [731,  732]. 

named  in  order,  731. 
8i;reties  for,  who  may  be,  742. 

bond  of  guarantee  society  accepted,  741,  [772]. 

liability  of,  775,  776,  2075. 

new,  in  place  of  deceased,  742,  [772]. 

right  of,  to  contribution  and  indemnity,  775. 
surrender  of  lease,  directed  to  accept,  766. 
taxed  costs,  of,  [758]. 
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tenants  directed  to  attorn  to,  [725,  732],  750,  [757,  762]. 
tenants  in  common,  on  application  of,  748. 
testator's  business,  of,  [730]. 
estate,  of,  748. 

mines  and  realty,  of,  [733],  734. 
theatre,  of,  761. 

timber,  directions  to,  as  to  cutting  and  selling,  [766]. 
title,  in  dispute,  now  appointed  where,  738,  747. 
toUs,  of,  743,  756,  761,  769. 

tramways  company,  in  action  by  debenture-holders  of,  753,  754,  770. 
trust  estate,  of,  [735],  750,  751. 

misconduct,  unfitness  or  loss  of  funds  by  trustee,  in  case  of,  750,  751. 
trustee,  appointment  of,  without  remuneration,  740. 
not  readily  dispossessed,  750. 
undertaking  given  on  appointment  of — 

access  to  solicitor's  papers,  to  give,  [733]. 

charge,  to  deal  with,  according  to  order  of  Court,  744. 

together  with,  on  money  payable,  727. 
newspaper,  to  print,  publish,  and  edit,  757. 
not  to  act  without  leave  of  Court,  761. 

deal  with  property  except  under  direction  of  Court,  [728]. 
part  with  chattels,  729. 
short  notice  of  motion  to  discharge,  to  accept,  727,  728. 
speed,  to  use,  in  appointment  of  administrator,  727,  728. 
to  abide  by  order  of  Court,  729. 
to  be  answerable  for  receiver's  receipts,  [725]. 

where  receiver  not  to  act  beyond  specified  date,  727. 
to  give  receiver  access  to  documents,  [733]. 
to  supply  receiver  with  money,  736. 
trustees,  by,  to  account  as  receivers,  729,  740. 
undertaking,  public,  of,  753 — 755. 
unpaid  vendors,  right  of,  to  appointment  of,  753. 
urgency,  in  case  of,  appointed  ex  •parte,  737. 
vacancy  in  office  of,  filling  up,  738. 

wages,  plaintiff  undertaking  to  advance  money  to  pay,  736. 
West  Indian  Encumbered  Estates  Act,  under,  779,  780. 
appointment  of  manager  without  security,  779,  780. 
commission  and  allowances,  780. 
lien  of  consignee  for  advances,  priority  of,  780. 
when  appointed  by  owner,  780. 
will,  appointed  by,  743. 

winding-up,  appointed  in,  entitled  to  indemnity,  740. 
writ  of  assistance  to,  344,  [417],  424,  768,  2111. 
summons,  indorsement  of,  738. 

RECIPE, 

secret,  injunction  against  using,  624. 

RECITAL  IN  DEED, 

efiectof,  2143,2310,2311. 

RECITAL  IN  JUDGMENT  OR  ORDER, 

execution,  in  orders  by  way  of,  [415,  425—430,  438,  463,  464]. 
of  consents,  submissions,  undertakings,  waivers,  &c.,  162. 
Trustee  Act,  in  orders  under,  1207. 

RECOGNIZANCE, 

deposit  as  security  for,  333. 
guardian,  to  be  given  by,  [947],  951. 

that  infant  shall  not  marry,  951. 

vacated,  [962]. 
House  of  Lords,  on  appeal  to,  for  costs,  845. 
of  person  directed  to  prosecute  witness  for  perjury,  [460],  462. 
priority  of,  over  other  debts,  1362,  1363. 

References  to  the  Fornhs  are  'printed  thus  [795], 
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receiver,  of,  741. 

filing  of,  741,  742,  775. 

putting  in  suit,  direction  for,  [772],  775. 
recital  of,  in  order,  [726]. 

vacating,  742,  [772,  781],  781,  782. 

RECONVEESION, 

infant's  realty,  of,  980,  1490—1492,  1803. 

RECONVEYANCE, 

of  mortgaged  property,  290,  301,  1863,  1864,  1880,  1881. 
costs  of,  301,  1880,  1881. 
jointure,  subject  to,  [2005]. 
when  ordered,  where  instrument  or  transaction  set  aside,  [2231,  2232],  2238, 
2242,  2246,  2283. 

RECORD, 

appeal  by  person  not  a  party  to  the,  824. 
balance  due  from  receiver  is  debt  of,  775. 
inherent  jurisdiction  of  Court  to  alter,  188. 
in  one  action  not  evidence  in  another,  152. 
other  cause,  in,  152. 

recognizance,  of,  of  person  to  prosecute,  [461]. 
reference  to,  Introd. 

RECOUPING, 

beneficiary  declared  liable,  1635. 

in  administration  action,  [1608,  1609],  1609.     See  Administkation. 

income  recouped  sums  paid  to  annuitants,  [1568]. 

tenant  for  life,  by  or  to,  [1612],  1623. 

RECOVERY  OF  LAND, 
action  for,  what  is,  1422. 
amendment  at  hearing,  45. 

appear  and  defend,  leave  to,  to  person  not  a  defendant  in  action,  [22]. 
discovery  in  action  for,  62,  67. 

entry  of  judgment,  in  default  of  appearance  or  pleading,  [160],  171. 
foreclosure  action,  joinder  of,  1422,  1835,  1921. 
interlocutory  injunction,  claim  for,  as  substitute  for  damages,  3. 
joinder  of  other  claims  with  claim  for,  [2],  2,  3,  1422,  1802. 
judgment  or  order  for,  how  enforced,  409,  423,  424. 
partition  action  not  action  for,  1802. 
receiver,  claim  for,  adding,  1422. 

RECREATION, 

injunction  against  trespass  under  colour  of  right  of,  552. 
right  of,  acquisition  of,  588,  593. 

RECTIFICATION  OF  DEED   OF  SETTLEMENT,    [1638—1643],    1643— 
1646,  [2231—2234],  2234^-2238.     See  Mistake  ;  Settlement. 
estoppel,  defeated  by,  139. 
oral  evidence  usually  required  in  action  for,  104. 
short  cause,  action  for,  not  heard  as,  148,  180. 

RECTIFICATION  OF  JUDGMENT  OR  ORDER,   187—189. 

RECTOR, 

payment  of  dividends  to,  [209]. 
waste  by,  546,  547. 

REDEMPTION.     And  see  FoBECLOStrKE  ;  Moetoage  ;  Moetgaobb. 
accounts  in  action  for,  [1852—1854],  1902,  1903,  [2008]. 
administration  action,  in,  equity  of  redemption  settled,  [1482]. 
administrator,  by,  1483. 

allowances  to  mortgagee  in  action  for,  1904—1907. 
alternative  claim  for,  in  action  to  set  aside  mortgage,  1855. 

Vol.  I.  ends  with  p.  846 ;  Vol.  II.  with  p.  1824. 
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annuity,  of,  2048,  2049. 

appointment  of  person  to  convey,  defendant  refusing,  [1854]. 
assignee,  by,  1801. 

assignment  of  equity  of  redemption,  after,  1857. 

building  societies,  redemption  by  members  of,  [2051,  2053,  2054],  2057. 
chattels,  of,  [1853,  1925]. 
clog  on  equity  of  redemption,  1856. 

commission,  right  to  charge,  1065,  185(3,  1897,  1905,  1906. 
committee,  by,  1862. 
common  redemption  judgment,  [1852]. 
compound  interest,  right  to,  1871,  1872. 

consolidation,  of  mortgage  subject  to  right  of,  [2013],  2014 — 2016. 
copyholds,  of,  1864,  1865,  [1889]. 
costs  in  action  for,  1876 — 1879. 

against  mortgagee,  resisting,  or  overpaid,  1877. 
after  tender,  1877. 
loss  of  title  deeds,  1878. 

negotiating  loan,  of,  1876,  1881. 
creditors,  by,  1861. 

Crown,  by,  on  forfeiture  and  escheat,  1840,  1861. 
debenture-holders,  by,  1862. 
defence  to  action  iEor,  1855. 
defendant  declining,  [1917]. 

derivative  mortgagee,  by  and  against,  [2009—2011].    Sec  Mortoaqb. 
deterioration,  inquiry  as  to,  [1888]. 
devisee,  by,  in  administration  action,  [1482],  1483,  1484. 
discovery  in  action  for,  64,  78,  79. 
dismissal  of  action  for,  [1853],  1909,  1921,  [1924,  2011]. 

equivalent  to  foreclosure,  1921. 
dowress,  by,  1862. 
enlarging  time  for,  [1911,  1912],  1913,  1914. 

foreclosure  absolute  after,  [1919]. 
equities  between  parties  entitled  to,  carried  out,  [2007]. 
equity  of  redemption  settled,  [2005,  2006]. 
fraud,  loss  of  right  by,  4  &  5  Will.  III.  &  M.,  c.  16.  .1858. 
gavelkind  or  Borough-EngEsh  lands,  of,  1862. 
goods  pledged,  of,  [1925],  1927. 
guardian  or  committee,  by,  1862. 
heir,  by,  1862. 

impeachment  of  security,  in  action  for,  1855. 
infant,  on  behalf  of,  1847. 

inquiry  as  to  mortgaged  chattels  remaining  in  specie,  [1925]. 
interest  on  mortgage  debt,  payment  of,  1869 — 1872.     See  Interest. 

arrears  of,  1873,  1874. 
joint  tenants,  by,  1862. 
jointress,  by,  1862. 
judgment  creditor,  by,  1858,  1859,  1862,  2005. 

time  for,  not  enlarged  at  instance  of,  1922. 
land  tax,  of,  by  mortgagee,  [1888],  1905.     And  see  Land  Tax. 

transfer  of  securities  on  account  of,  [217]. 
Land  Transfer  Act,  1897,  s.  1 . .  1860,  1861. 
legal  estate  outstanding,  leaseholds,  [1908]. 

personal  representatives,  by,  1862. 
legatees  of  mortgagor,  by,  1862. 
lien,  enforcement  of,  1983,  [1985]. 
Limitations,  Statutes  of,  efiect  of,  1865 — 1874. 
lost  deeds,  inquiry  and  indemnity  in  respect  of,  [2227,  2228],  2229. 
married  woman,  action  by,  883. 
mortgagee,  administrator  of  mortgagor,  where,  [1482]. 

in  possession,  rights  and  liabilities  of,  1897^ — 1900.      And  see  Moet- 

6AQEE. 

who  has  from  time  to  time  effected  sales,  accounts,  rests,  1873. 
mortgagor,  by,  when  sued  on  covenant,  1857. 
negotiating  loan  and  preparing  deeds,  costs  of,  1876,  1881. 
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occupation  rent  directed  to  be  charged,  [1887],  1906.    See  Occupation 

Rent. 
offer  to  redeem,  1855. 
one  time  for,  [1825],  1826,  [1892]. 

overpayment  of  mortgagee,  in  case  of,  1877,  [1887],  1903,  [1925,  2052]. 
partial  interest,  by  person  having,  1859,  1863,  [1975,  2007]. 
parties  to  action  for,  1858,  1859,  1909,  2012. 
partner  having  right  of  pre-emption,  by,  1859. 
partners,  by,  of  mortgage  of  share  of  co-partner,  [1974]. 
patron  of  living,  by,  1859. 

personal  judgment,  right  to  transfer  of,  as  security,  1835,  1836. 
persons  entitled  to  redeem,  1861 — 1863. 

not  represented  at  hearing,  without  prejudice  to  rights  of, 
[2012]. 
plaintiff  in  creditor's  action,  by,  1483. 
pleading  and  procedure  in  action  for,  1855. 
pledge,  of,  [1925],  1926,  1927. 
policy,  of,  1926. 

possession  by  deceased  mortgagee,  inquiry  as  to,  [1887]. 
production  of  documents  in  action  for,  78,  79. 
puisne  incumbrancer,  by,  interest  on  interest,  as  to,  1872. 
purchaser,  by,  1856,  1857. 
receiver,  appointment  of,  in  action  for,  749,  750. 

at  instance  of  puisne  incumbrancer,  749,  750. 
reconveyance,  1863,  1864. 
remainderman,  by,  1859,  1863,  [2006]. 
representative  parties  in  action  for,  1859 — 1861. 
rests,  account  when  taken  with,  [1885],  1885,  1903,  1904. 
right  of,  generally,  1855  et  seq. 

must  be  clearly  shown,  1855. 
sale  in  lieu  of,  328,  [1844]. 

under  power,  redemption  after,  1857. 
second  mortgagee,  against,  1850. 
sequestrators,  by,  1863. 
setting  aside  deed  in  action  for,  1855. 
ship,  allowances  in  action  for  redemption  of,  1907. 
stipulation  postponing  right  of,  1837. 
stock  mortgage,  of,  [1924],  1926,  1930. 
subsequent  mortgagees,  by,  1858,  1863,  1910. 
successive  foreclosures  and  redemptions,  [1907 — 1909],  1909,  1910. 
surety,  by,  1859,  1863,  2088. 
tacking  arrears  of  interest  on,  1873,  1874. 
tenant  by  the  curtesy,  by,  1863,  [2006]. 
for  life,  by,  1859,  1863. 

of  property  subject  to  charges,  [2005],  2006. 
for  years,  by,  1863. 
in  common,  by,  1859,  1862. 
in  tail,  by,  1863,  1868. 
tender,  unconditional,  declared  to  be,  [1854]. 
term,  of  mortgage  for,  1863. 
time  for,  [1825],  1855,  1909,  1910,  1927. 

foreclosure  absolute  after  enlarging,  [1919]. 
not  enlarged  as  a  general  rule,  1914,  1922. 
title  deeds,  right  to,  1874 — 1876.    And  see  Foreclositke. 
delivery  up  ordered,  [1854]. 
deposited  in  Court  for  parties  interested,  [2006]. 
loss  of,  relief  in  respect  of,  [2227,  2228],  2229. 
trust  to  stand  charged,  conveyance  upon,  1837. 

Trustee  Act,  equitable  mortgagee,  vesting  lands  in,  after  default  by  mort- 
gagor who  cannot  be  found,  [1382]. 
trusfee  in  bankruptcy,  by,  1863. 

representation  of  c«.  q.  t.,  by,  1860,  1861. 
unconscionable  bargain,  action  to  set  aside,  treated  as  redemption  action, 
2279. 

Vol.  I.  ends  with  p.  846 ;  Vol.  II.  with  p.  1824. 
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volunteers,  by,  1863. 
Welsh  mortgage,  of,  206G. 

REDUCTION  OF  CAPITAL,  242(>— 2437. 

advertisements  required  on  applications  for,  2434,  2435,  2436. 
dispensed  with,  when,  2434,  2435. 
o£  notice  of  registration  of  order,  2436. 
cancelling  unissued  shares,  powers  of  company  as  to,  2436,  2437. 
capital  lost,  or  unrepresented  by  available  assets,  by  reducing  or  writing 

off,  2433—2435. 
confirmation  by  Court,  procedure  on,  2436. 
Court  having  jurisdiction  as  to,  2435. 
creditors,  right  of,  to  object  to,  2433,  2435. 

objections  by,  and  list  of,  2433,  2435. 
evidence,  2433. 

extinguishment  of  surrendered  shares,  by,  2433. 
hearing  of  petition,  advertisement  for,  2435. 
inquiry  as  to  creditors,  notice  of  presentation  of  petition,  [2429]. 
minute  set  forth  in  schedule  to  order,  2428. 

form  of,  [2428]. 
order  confirming  reduction  where  notice  to  creditors  given,  and  list  of 
creditors  settled,  [2426]. 

preliminary  order  dispensing  with  list  of  creditors,  [2427]. 
confirming  special  resolution,  after  preliminary  order,  [2427]. 
limiting  use  of  words  "  and  reduced,"  [2427]. 

sanctioning  scheme  of  arrangement  and  confirming,  where  fund  was 
paid  into  a  suspense  account  to  meet  claims  of  creditors,  [2428]. 
partial,  whether  legitimate,  2431. 

payment  of  fund  into  Court  to  secure  objecting  creditors,  [2429]. 
powers  of  company  to  reduce  capital,  2430 — 2432. 
preference  shareholders,  as  affecting,  2431. 
procedure  on  confirmation  by  Court,  2436. 
purchase  of  shares  by  company  itself,  by  means  of,  2430. 
"  reduced,  and,"  addition  of  words,  [2427],  2432.     And  see  infra  words 

"and  reduced." 
registration  of  order  confirming  reduction,  2436. 
"  regulations,"  meaning  of  word,  2430. 
return  of  money  subject  to  recall,  2431,  2432. 

scheme  of  arrangement,  order  sanctioning  and  confirming  reduction  of 
capital  where  fund  was  paid  into  a  suspense  account  to  meet  claims  of 
creditors,  [2428]. 
voting  powers,  as  affecting,  2431. 

words  "  and  reduced,"  addition  of,  to  name  of  company,  [2427],  2432. 
dispensed  with,  when,  2433,  2434. 
period  for  retaining,  2432. 

REEDS, 

and  sedges,  injunction  against  cutting,  [551]. 

RE-ENTRY, 

forfeiture  of  lease  under  proviso  for,  2306 — 2309. 

REFEREE,   OFFICIAL,  Chap.  XXVI.,  section  2.. 402— 407. 
account,  question  of,  referred  to,  385,  402,  403,  1313. 
accounts  and  inquiries,  how  taken  by,  405. 
amendment,  power  of,  to  order,  405. 
appeal  from  order  of  reference,  403,  404. 

on  motion  to  vary  report,  828. 
on  application  for  a  new  trial  before,  403. 
appointment,  duties,  and  powers  of,  402 — 407. 

has  no  power  to  commit,  405. 
authority  of,  404. 

claims  in  administration  action  referred  to,  [385],  403. 
costs,  discretion  as  to,  407. 
discovery  before,  404,  405. 
evidence  before,  subpoena  to  give,  404. 
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BEFERBE,   O^VICIKL— continued. 
judgment,  after  report  of,  [167,  386]. 
after  trial  before,  [387],  406. 
set  aside,  [387],  406. 
trial  of  issue  before,  406. 
entry  of,  power  of  referee  to  direct,  406. 

by  registrars  in  Chancery  Division,  406. 
life  assurance  company,  reference  as  to  reduction  of  contracts  of,  [387]. 
nuisance,  reference  as  to,  when  referee  reports  that  no  nuisance  exists,  406. 
order  by,  for  accounts  to  be  brought  in,  [387]. 
for  trial  before,  [386]. 
after  report  of,  [167]. 
production  of  documents  before,  404,  405. 
reference  to,  for  inquiry  and  report,  [385],  402 — 404. 
by  rotation,  403. 
different  modes  of,  402. 
in  what  cases,  402. 

without  consent,  when  prolonged  examination  of  documents  required, 
&o.,  402. 
or  matters  of  account  are  in  dispute  402. 
report  of,  402,  405,  406. 

adopting  or  varying,  402,  406. 
further  order  after,  [385]. 
remitting  for  rehearing,  [388],  406. 
special  case,  power  to  state,  405. 
submission  of  questions,  &c.  to  Court,  405. 
transfer  from  one  referee  to  another,  403. 
trial  of  action  before,  [386],  402. 
similar  to  trials  in  Court,  404. 
time  for,  sitting  de.  die  in  diem,  404. 
view,  power  of,  to  have,  404. 
witness  before,  attendance  and  examination  of,  404. 

REFEREE,  SPECIAL, 

architect  or  surveyor,  reference  to,  [365],  385,  556,  [557],  559,  597,  604. 
judgment  on  report  of,  [167,  387],  406. 
Life  Assurance  Companies  Act,  under,  [387]. 
negUgence,  not  liable  for,  if  acting  hon&  fide,  399. 
order  for  trial  before,  [386]. 

reference  to,  for  inquiry  and  report,  [385],  402 — 404. 
as  to  matter  of  account,  402,  403. 
nuisance,  604. 
scientific  question,  402. 
mode  of,  402. 
remuneration  of,  407. 

REFERENCE  TO  RECORI),  Introd. 

REFERENCE  TO  REGISTRARS'  BOOKS,  Introd. 

REFRESHERS,  295,  296. 

REFUNDING, 

directors,  by,  personally,  when  ordered,  701. 

legatee  under  will  of  defaulting  trustee,  by,  1135,  1136. 

legatees,  by,  [1591—1593],  1593—1595. 

in  favour  of,  1595,  1596. 
money  obtained  by  fraud  or  misrepresentation,  [2240,  2241,  2246],    250. 
next  of  kin,  in  favour  of,  1595,  1596. 
security  for,  if  title  displaced,  840—842,  899,  1590,  1591. 
solicitor,  by,  jurisdiction  to  order,  28,  1032. 

of  sums  improperly  accepted,  260. 
tenant  for  life,  by,  1098,  1115,  1023. 

REFUSAL, 

account,  to,  1314. 

admission,  to  make,  costs  occasioned  by,  162. 

Vol.  I.  ends  with  p.  846 ;   Vol.  II.  with  -p.  1824. 
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appeal  from,  828—830,  837. 

injunction,  of,  with  inquiry  as  to  damages,  [557]. 

motion,  of,  [137]. 

special  case,  to  answer,  [354]. 

trustee,  by,  to  account  or  convey,  1136.    See  TEuaiEE  ;  Tkustbb  Acts. 

REGISTER, 

foreign,  153. 

mortgages  of  company,  of,  orders  as  to,  [685,  691]. 

parochial,  &o.,  extracts  from,  153. 

REGISTRAR, 

amendment  by,  203. 

certificate  by,  as  to  special  allowance  of  costs,  289. 

district,  when  precluded  from  acting  as  solicitor,  175. 

duties  of,  as  to  entering  evidence,  149. 

judgment,  &c.,  drawing  up,  passing,  and  entering  by,  184 — 186. 

Probate  Division,  in,  jurisdiction  of,  313. 

money  orders  to  be  drawn  up  by,  202,  203. 

nominated  to  execute  deed,  [417]. 

petitions  of  course,  orders  on,  drawn  up  by,  without  direct  application  to 

Judge,  372. 
trade  marks,  of,  functions  of,  2327—2329,  2341—2344. 
undertaking  by  signing  registrar's  book,  510. 

REGISTRAR  OF  SOLICITORS,  1068. 

REGISTRARS'  BOOKS  (Reg.  Lib.), 

dates  of,  before  and  since  1860,  Introd. 
references  to,  Introd. 

REGISTRATION, 

annuities,  of,  2048,  2049. 

"  assurance,"  or  "  memorandum  of  charge,"  of,  2040. 

bill  of  sale,  of,  1940—1944,  1946. 

companies,  of,  with  similar  names,  628,  629. 

copyright,  of,  663,  665. 

declaration  as  to  right  consequent  on,  [2023,  2025]. 

deed  of  arrangement,  of,  [2028]. 

effect  of,  as  notice,  2040,  2041. 

equitable  mortgage,  of,  necessity  for,  1982. 

priority  by,  2040. 
judgments,  of,  183. 
land  charge,  of,  [2028,  2029]. 

Land  Charges  Registration  and  Searches  Act,  1888,  under,  2039,  2040. 
Land  Transfer  Acts,  1875,  and  1879,  under,  1846,  [2025]. 
lien  of  vendor,  as  affecting,  1991. 
lis  pendens,  of,  [2026 — 2028].     See  Lis  pendens. 
mortgage,  of,  under  Companies  Act,  1961 — 1966,  [2443,  2444]. 

under  local  Registry  Acts,  2039—2041. 
Mortgage  Debenture  Acts,  1973. 
patent,  of,  at  Patent  Office,  2318,  2319.     See  Patent. 
priority  how  effected  by,  2030,  2039—2041. 
rectification  of,  orders  for,  [2025]. 
sequestration,  of  writ  of,  453. 

trade  marks,  of,  620,  621,  623,  624,  2327—2344.    See  Trade  Mark. 
transfer  of  registered  charges,  2041. 
shares,  of,  2295,  2296. 

damages  in  case  of  refusal  of,  2242. 
vacation  of,  [2026—2029]. 

declaration  as  to,  [2026]. 
writs  and  orders  affecting  land,  of,  414,  [2028]. 

REHEARING.    See  Appeal. 
appeal  to  be  by  way  of,  816. 
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KEIMBURSEMENl', 

inquiry  whether  defendant  entitled  to,  [1584]. 
right  of  trustee  to,  1079,  1084,  1131,  1132. 

RE-INVESTMENT, 

charity  money,  of,  1290. 

Lands  Clauses  Act,  under,  [2367—2379],  2379,  2380.    See  Lands  Classes 

Act. 
Settled  Land  Acts,  under,  1771.     See  Settled  Land  Acts. 

RELATIVES, 
gifts  to,  1511. 

RELATOR, 

costs  of,  243,  [1250],  1268,  1269. 

RELEASE, 

account  "  notwithstanding,"  1341. 

alleged  promise  of  marriage,  from,  enforcement  of  agreement  on,  2140. 

client,  by,  to  solicitor  set  aside,  [2274]. 

co-surety,  of,  effect  of,  2080. 

debt,  of,  Toluntary,  effect  of,  1365,  1366. 

directed  in  case  of  election  to  take  under  will,  [1528]. 

established  with  leave  to  surcharge  and  falsify  account,  [1336]. 

general  words  in,  effect  of,  1341. 

infant,  by,  to  trustees,  after  majority,  965. 

mistake,  set  aside  in  case  of,  2236. 

plea  of,  1341. 

power,  of,  1776. 

set  aside  before  account  opened,  1341. 

stamp  on,  161. 

surety  of,  2081—2087.     See  Sukbty. 

trustee,  when  entitled  to,  1460,  1466. 

with  insufficient  knowledge,  effect  of,  1341. 

RELIGION, 

forfeiture  on  change  of,  1677. 

RELIGIOUS  EDUCATION,  954,  [993],  999—1001.    See  Infant. 

RELIGIOUS  PURPOSES, 
gifts  for,  1303. 

REMAINDERMAN.    See  Tenant  foe  Life. 

REMOTENESS, 

alternative  gifts,  1542. 

appointment  when  void  for,  1544. 

charitable  gift,  of,  1303. 

direction  to  lease  to  kindred  for  ever,  1288. 

directions  void  for,  modified,  under  executory  trust,  1653,  1655. 

distinct  gifts,  1542. 

election,  where  gift  by  will  is  void  for,  1529. 

legacy  declared  void  for,  [1533]. 

limitations,  of,  1542 — ^1544. 

maintenance,  direction  for,  1543. 

power  of  sale  when  void  on  ground  of,  1543. 

reUgion,  forfeiture  on  change  of,  1677. 

restraint  on  anticipation  when  void  for,  872,  1544. 

restrictive  covenant  as  to  user  of  land,  not  void  for,  534. 

vesting  order  where  prior  limitation  declared  void  for,  1200. 

what  gifts  are  void  for,  [1533],  1542—1644. 

REMOVAL, 

action,  of,  from  District  Registry,  176,  [791],  794.    See  Transfer  of 
Cause  ob  Matter. 
from  County  Court,  [802],  805,  806. 
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action  of,  from  Mayor's  Court,  [801],  804 

to  County  Court,  [802],  804,  805. 
guardian,  of,  [948],  952,  954,  955,  [992]. 
infant  of,  out  of  jurisdiction,  921,  [988],  999,  1001,  1002. 
judicial  trustee,  of,  1239,  1240. 
next  friend,  of,  928,  934,  935. 

restraint  on  anticipation,  of,  [866 — 868],  871,  872.     See  Mabried  Woman. 
trustee,  of,  1170,  1171,  1187,  1219,  1237,  1238.    See  Texjsteb. 

charity,  of,  1281,  1282,  1289,  1290.     See  Chakity. 

RENEWABLE  LEASEHOLDS.    See  Settlement  ;  Tenant  fob  Life. 
account  against  trustee  taking  renewal  in  own  name,  1122. 
allowance  to  mortgagees  for  renewal  of  lease,  1886. 
application  or  purchase-money  of,  2390. 
duty  of  trustees  to  convert,  1108. 
foreclosure  of,  1886,  1905. 

infant,  renewal  of  lease  by,  or  for,  [985,  986],  987,  988. 
inquiry  as  to,  [1684, 1703—1706]. 
mortgage  of,  1839,  1886. 
mortgagor,  renewal  of  lease  by,  1839. 
renewal  of  leases,  orders,  &c.  as  to,  [1684,  1703],  1704,  1705. 

RENEWAL  OP  WRIT,  [1],  2,  413. 

RENT, 

abatement  of,  in  action  as  to  lease,  [2192],  2208. 
account  of,  in  administration  action,  1373,  [1396, 1412 — 1414],  1422. 
when  directed,  1373. 
in  foreclosure  action,  [1827,  1842,  1885, 1886],  1892,  1898,  [2051]. 
with  rests,  [1885],  1885,  1903,  1904. 
partition  action,  [1788,  1790],  1809,  [1815,  1816]. 
specific  performance  action,  [2170,  2172,  2176],  2182,  2183. 
where  deed  set  aside,  2238. 
apportionment  of,  1698,  1699.     See  Appoktionment. 
arrears  of,  no  priority  over  simple  contract  debts,  1364. 

receiver  entitled  to,  742,  [762],  768,  769. 
distress  for,  by  mortgagee,  1839,  1894,  1895. 

by  mortgagor,  1894,  1895. 
inquiry  as  to  receipt  of,  [1412]. 
mortgagee,  no  allowance  to,  for  receiving,  1905. 
occupation,  [1492, 1493,  1885, 1887],  1901,  1906,  [2099].    See  Occupation 

Rent. 
past,  mortgagee  not  entitled  to  account  of,  1897,  1898. 
payment  of,  in  advance  to  mortgagor,  1895. 
receipt  of  rents  by  mortgagee  in  possession,  1868. 
receiver,  action  by,  for,  [765]. 

allowance  to,  for  collecting,  739. 
distress  for  rent  by,  [763],  769,  770. 
receipt  of  rents  by,  protected,  744. 
rents,  ordered  to  be  paid  to,  [725],  742,  [762],  768,  769. 
right  to,  barred  by  acquiescence,  1433. 
undisposed  of,  destination  of,  1422. 
vendor  remaining  in  possession  receiving,  2182. 

RENT-CHARGE,  2047—2050. 
action  in  respect  of,  2050. 
apportionment,  2050. 

boundaries  ascertained  in  action  by  grantee,  [1822]. 
creation  of,  under  Settled  Land  Acts,  1763. 
glebe  lands,  charge  on,  by  Inclosure  Commissioners,  enforced  by  sale, 

[2048],  2050. 
inquiry  as  to  persons  entitled  to,  [1958]. 
kept  on  foot,  [2199]. 
mortgagee,  liability  of,  2050. 
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RENT-CHARGE— co»«Jm«ei. 
partition  of,  1801. 

subject  to,  [1814]. 
powers  and  remedies  of  holder  of,  under  Conveyancing  Acts,  2049. 

perpetuities,  rule  of  law  relating  to,  does  not  apply  to,  2049. 
railways,  of,  declaration  of  priority,  [1957]. 
receiver  appointed  on  behalf  of  holders  of,  743. 

ordered  to  pay,  [767]. 
redemption  of,  by  transfer  of  Government  stock,  1574. 
release  of,  2050. 
sale,  arrears  raised  by,  1573,  1574,  1575,  [2047]. 

of  land  subject  to,  in  lots,  2050. 
terminable,  discharge  of,  under  Settled  Land  Acts,  1772. 
terre-tenant,  liability  of,  2050. 
tithes,  in  lieu  of,  2050. 
vesting  order  as  to,  1208. 
waste  by  terre-tenant,  remedy  for,  544,  1892,  1893. 

RENTS  AND  PROFITS.     -See  Rent. 

account  of,  in  creditor's  action,  when  directed,  1373. 
annuity  out  of,  [1566]. 

direction  for  payment  out  of,  charges  corpus,  1368. 
mesne,  when  resorted  to  in  creditor's  action,  1373. 

RENUNCIATION, 

executor,  by,  1085,  1355,  1359. 
stamp  on,  161. 

REPAIRS, 

account  of  sums  expended  for,  [1885,  1887],  1906. 
allowances  for,  to  mortgagees,  1882,  [1885,  1887,  1888],  1906. 

partition  action,  in,  [1790],  1809,  [1811,  1816]. 

to  tenant  for  life,  1695,  1696. 
expenditure  by  trustees  or  tenant  for  life  for,  allowed,  1134,  [1139],  1145, 

1146,  1695,  1696. 
infant's  estate,  on,  expenditure  for,  965,  973,  981,  1145. 
inquiry  as  to,  proper  to  be  done,  [1684],  1695. 
investment  in,  under  Lands  Clauses  Consolidation  Act,  2379,  2380. 
neglect  of,  by  tenant  for  life,  1377. 
receiver,  by,  directions  as  to,  [765],  766,  770. 

REPLACEMENT, 

stock,  of,  by  trustee,  [1077,  1099],  1106,  1107. 
where  transfer  forged,  [2240]. 

REPLY, 

leave  to  plead  subsequently  to,  [36],  40. 

REPORTS, 

Admiralty,  to,  privileged  in  actions  for  damage  by  collision,  95. 
improper  or  unfair,  of  legal  proceedings,  injunction  against,  [674],  678. 
law,  copyright  in,  669. 

medical  officer  of  insurance  company,  of,  discovery  as  to,  94. 
referees,  of,  402,  405,  406.     See  Rbfebbe. 
order  after,  [167]. 

REPRESENTATION, 

building  society,  of  classes  of  members  of,  [2054]. 
cestui  que  trust,  of,  by  trustee,  1095,  1424. 
class,  of,  by  solicitor,  1455,  1456. 

where  no  member  in  existence,  1510. 
creditor's  action,  121,  1352  et  seg. 
foreclosure  action,  of  parties  to,  1859 — 1861,  1862. 
numerous  parties,  of,  practice  as  to,  120,  1424,  1426,  1510. 
order  for,  against  will  of  defendants  authorized  to  defend  on  behalf  of  class, 

121. 
redemption  action,  in,  1859 — 1801,  1862. 
shareholders,  of,  suing  in  respect  of  acts  ultra  vires,  695,  696. 
trade  union,  of  classes  of  members  of,  [2054]. 
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General  Index.  2791 

REPRESENTATIVE.    See  Exboutoe  ;  Legal  Personal  Representative. 
absence  of,  122. 
action,  appeal  in,  121,  824. 

additional  capacity,  carrying  on  proceedings  against  party  in,  fllS]- 
administration  action,  necessary  party  to,  1358,  1423 — 1425. 
appointing  and  dispensing  with  representatives  of  persons  and  classes,  [119, 
120],  120—123. 
practice  as  to,  120 — 123. 
bankrupt  defendant,  carrying  on  proceedings  against  trustee  of,  [115]. 
case,  order  to  try,  [797],  801,  824. 

construction,  appointment  of,  to  decide  question  of,  [120]. 
gifts  to,  1512,  1513. 
patentee,  of,  grant  to,  2312,  2314. 
pajTnent  to,  [216]. 
real,  1352,  1353. 

receiver,  of,  account  against,  774,  [781]. 
solicitor,  of,  taxation  by  or  against,  [282 — 284]. 
taxation  by  or  against,  [282—284!]. 

REPUDIATION, 

of  contract  or  suit  by  infant  on  coming  of  age,  [932],  934,  939,  945,  946, 1627. 

REQUEST, 

inquiry  on  special,  [2070]. 

judicial  trustee,  by,  for  directions  of  Court,  1238,  1239,  1242,  1243.  | 

lodgment  of  funds,  as  to,  205. 

sale,  for,  in  partition  action,  897. 

REQUISITIONS  ON  TITLE,  2169,  [2197].    See  Vbndoe  and  Pukchaser. 
RE-SALE,  [346,  347],  349,  1657,  [2138,  2219]. 

RESCISSION    OF    CONTRACT,  [347,  2091],  2092,  2096,  2146,  2165,  2166, 
2188,  [2218],  2219,  2251—2253,  2260. 
mistake,  on  ground  of,  2220,  2232,  2236. 
without  prejudice,  notice,  invalid,  2166. 

RESERVATION, 

costs,  of,  specially,  [235,  238],  509. 

further  consideration,  of,  182,  353. 
minerals,  of,  568,  569. 
surety,  of  rights  against,  2086. 

RESERVED  BIDDING,  [324],  330. 

RESIDENCE, 

condition  as  to,  1856,  1750,  1751,  1753. 
domicile,  and,  difference  between,  1518. 
infant,  of,  order  as  to  place  of,  [948,  988—992,  994,  995]. 

RESIDUE.    And  aee  Administration. 

apportionment  of,  where  assets  insufficient,  [1393,  1394]. 

costs  out  of,  1449—1451. 

distribution  of,  [1433—1440]. 

executor,  right  of,  to  take  beneficially,  1539,  1540. 

gift  of,  failing,  goes  to  next-of-kin,  1514. 

inquiry  as  to  particulars  composing,  [1416]. 

lapsed  share  of,  1451,  1515. 

legacy  falling  into,  [1589]. 

legatee  of,  appeal  by,  as  to  costs,  819. 

refunding,  [1591—1593],  1593—1595. 

right  of,  to  attend  accounts,  1425. 
mixed,  1451. 

parties  to  administration  action,  1422,  1423. 
payment  of  costs  out  of,  1448 — 1451,  1515. 
share  of,  adeemed  by  portion,  1667. 
tenant  for  life  of,  [1610—1615],  1616—1623. 
transfer  of,  in  proportionate  parts,  [215]. 
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BBS  JUDICATA,  138,  139. 

RESPONDENT, 

default  of  appearance  by,  on  appeal,  834. 
petition,  to,  to  be  named,  373. 

infant,  appearance  by  guardian,  372. 

RESTITUTION  OF  CONJUGAL  RIGHTS,  927. 

RESTRAINING  ORDER.    See  Injunction. 
stock  or  shares,  as  to,  [714],  715,  716,  [1273]. 

RESTRAINT  OF  TRADE, 

area  and  time,  distinction  between  restraints  as  to,  529,  530. 

goodwill,  covenant  on  transfer  of,  529. 

injunctions  to  enforce  contracts  in,  [523 — 525],  528 — 531. 

must  be  reasonable,  529. 

stipulations  as  to,  construed  strictly,  529. 

RESTRAINT  ON  ANTICIPATION,   [86&— 868],   869—872.    See  Mareied 
Woman. 

RESTRICTIVE  COVENANT, 
annexation  of,  to  land,  534. 
enforcement  of,  as  against  assignee,  533. 

by  injunction,  [523—525],  531—535,  2142. 
in  case  of  builcHng  scheme,  532,  533. 
sale  of  surplus  lands  subject  to,  707. 

RESTS, 

account  with,  [1074, 1118],  1124,  [1885],  1885,  1903,  1904. 
rents,  account  of,  with,  [1885],  1885,  1903,  1904. 

RESULTING  TRUST,  1112,  1630,  1669,  1670.    ;See  Trust. 

RETAINER, 

administrator,  by,  of  own  debt,  1466 — 1468. 

counsel's,  292. 

executor,  by,  of  own  debt,  [1466],  1466 — 1470.     And  see  Exbcutoe. 

bankruptcy,  transfer  of  administration  to,  grounds  for  and  effect  of, 
794,  1408,  1409. 

debts  capable  of  being  retained,  1468 — 1470. 

judgment  or  order,  effect  of,  743,  1467,  1468. 

no  right  of  retainer  of  legacy,  1470. 

partner,  by,  surviving,  of  partnership  assets,  2119. 

receiver,  how  affected  by  appointment  of,  743,  1467,  1468. 

right  of,  1466  et  seq. 

none  against  receiver,  743. 

subsequent  action,  in,  where  plene  administravit  not  pleaded,  1467. 
heir  or  devisee,  by,  1470. 
receiver,  by,  of  expenses,  770,  [781]. 
solicitor,  of,  259,  262,  1030,  1031.     See  Solicitob. 
trustee,  by,  of  claim  or  debt  against  cestui  que  trtist,  1110. 

of  costs,  &c.,  1128,  [1312]. 
withdrawn  by  co-plaintiff,  striking  out  and  adding  him  as  defendant,  [48]. 

RETAINING  FEE, 
allowance  of,  296. 

BE-TRANSFER, 

of  action  to  County  Court,  799,  [802]. 

RETURN  OF  WRIT, 

enforcement  of,  [437],  437,  438. 

REVERSION, 

contingent,  interest  on  attaining  21  in  share  of  minor  on  death  under  21  is, 

1631. 
equitable  mortgage  of,  [1984]. 
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inalienable  character  of,  895,  896,  906. 
infant,  of,  expenditure  out  of,  935,  968. 
intestates  Act,  1890,  application  of,  1586. 
married  woman,  of,  disposition  of,  895,  896. 
partner,  purchase  by,  of  lease,  2111. 

purchase  of,  with  leave  or  sanction  of  Court,  [1659],  1712,  1771. 
receiver  of,  760,  762. 
sale  of,  time  of  the  essence,  2156. 
Sales  of  Reversion  Act  (31  V.  o.  4),  2278. 
settlement  of,  enforcement  of  agreement  for,  1627,  1631. 
succession  duty  in  respect  of,  342. 
trustee  or  executor  when  bound  to  convert,  1108. 
purchase  of,  of  lease  by  partner,  2111. 
by  trustee,  1711. 
valuation  of,  as  between  tenant  for  life  and  reversioner,  1622. 
wife  of.    See  Married  Woman. 

effect  of  judicial  separation  on,  [922],  923. 

falling  into  possession  after  judicial  separation,  923. 

mortgage  of,  1874. 

separate  property,  when,  875. 

REVERSIONER, 

chattels  settled  as  heirlooms,  interest  of,  in,  1929. 
enforcement  of  covenant  at  suit  of,  532. 
nuisance,  action  of,  by,  552. 
unconscionable  bargain  with,  2278,  2279. 

REVIEW, 

jurisdiction  to  allow  proceedings  by  way  of,  816. 

Master's  certificate,  of,  321. 

of  taxation,  [285,  286],  286  et  seq. 

REVIVING  OR  CARRYING  ON  PROCEEDINGS,  [114,  115],  115—119. 

See  Chanqb  of  Interest  of  Parties. 
appeal,  for  purpose  of,  118. 
petition,  373. 
practice  as  to,  before  Judicature  Acts,  simplified  by  new  rules,  115. 

new  practice,  115 — 119. 
proceedings  abating  after  taxation,  [284]. 

REVOCATION, 

power  of,  absence  of,  in  voluntary  settlement,  1635,  1637. 

REVOCATION  OF  PATENT,  2321— 2326.    >See  Patent. 

RIFLE  RANGE, 

injunction  against  use  of,  598,  602. 

RIGHT  OF  COMMON,  [589],  590—593.    -See  Commonable  Rights. 

RIGHT  OF  WATER,  [583,  585],  587—589.    -See  Water. 

RIGHT  OF  WAY, 

injunction  as  to,  [574 — 577],  578 — 581.     -See  Way. 

RIGHT  (PETITION  OF),  381—383.     -See  Petition  or  Right. 

RIPARIAN  OWNERS, 

rights  of,  against  waterworks  company,  699. 
injunction  to  enforce,  [584,  585],  587 — 589. 

RIVER, 

diversion  of,  by  railway  company,  restrained,  697. 
pollution  of,  injunctions  against,  [605 — 608],  608 — 612. 
rights  in,  enforced  by  injunction,  [583,  585],  587,  588. 

ROAD, 

declaration  as  to  right  to  divert,  687. 
injunction  against  obstructing,  [576],  687,  697. 
inquiry  as  to  repair  of,  [1685]. 
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ROLLING  STOCK,  420,  704,  755,  756.    See  Railway  Company. 

BOLLS, 

striking  solicitor  off,  [1067,  1068],  1068— 107L 

ROMAN  CATHOLIC, 
charities,  1255,  1267. 
education  of  infant  as,  [993],  999. 
payment  of  dividends  to  person  not  being,  [211]. 

ROMILLY'S  ACT,  1262,  1263. 

ROYALTIES, 

account  of,  [566]. 

RUNNING  POWERS,  [690].    See  Railway  Company. 

SALARY, 

account  of  what  is  due  for,  [524],  1331. 

attachment  of,  479. 

executor,  to,  allowance  of,  1459. 

partner,  of,  [524],  2113,  2127,  2128. 

receipt  of,  varying  with  profits  of  partnership,  2127,  2128. 

receiver  appointed  without,  [729],  740,  753,  755,  [758]. 

receiver's,  725,  739 — 741. 

reducing,  [763]. 
regulated  by  profits,  computation  of,  2113,  [2114]. 
solicitor,  paid  by,  right  of,  265—267,  1055. 

SALE.    See  Sale  by'  the  Coukt  ;    Specific  Peeformance  ;    Vendoe  and 

PUECHASEE. 

account  of  proceeds  of  sale  of  realty,  [I486]. 

approval  of,  application  in  Chambers  for,  311. 

auction,  by,  not  restrained  as  nuisance,  535. 

building  society,  by,  under  powers,  2058. 

charity  lands,  of,  1251,  1267,  1268,  [1275],  1281. 

conditions  of,  329,  330,  2152,  2156,  2162—2168.     See  Vendoe  and  Pue- 

chasee. 
costs  of,  243. 

under  Solicitors'  Remuneration  Act,  300 — 306. 
dower,  subject  to  or  free  from,  [957,  1484,  1485]. 
executor,  by,  1079,  1479,  [1488],  1498. 
foreclosure  action,  in,  1842 — 1852.     See  Eoeeolosuee. 

nisi  after  order  for,  1901. 
goodwill,  of,  752,  2110,  2111.     See  Paktneeship. 
infant's  realty,  of,  jurisdiction  to  order,  979,  980. 

postponed,  [977]. 
injunction  against,  in  breach  of  trust,  [718],  719,  1079. 
inquiry  as  to,  by  testator,  [1486 — 1488]. 
instalments,  sale  of  goods  by,  right  to  refuse  delivery,  2304. 
land,  specific  performance  of  contracts  for  sale  of,  2139,  2142 — 2146.    See 

Specific  Pebfoemancb. 
lands  delivered  in  execution,  of,  408. 
mines,  of,  [1678,  1679],  1680. 
mortgagee,  by,  restrained,  [717],  719. 

remedy  of,  by,  [1842—1845],  1845—1848,  [1848—1850],  1850—1852. 
See  FoEECLOStJEB ;  Moetgagb. 
partition  action,  in,  1802  et  seq.    See  Paetition. 
partnership,  of,  as  going  concern,  752,  [2093,  2099],  2110,  2111.     See 

Paetneeship. 
pledgee,  remedy  of,  by,  1926,  1983. 
portions,  to  raise,  [1660,  1661]. 
power  of,  1079.     See  PowEE ;  Trustee. 

duration  of,  1150. 

extinguishment  of,  1673,  1674. 

foreclosure,  nisi,  effect  of,  on  mortgagee's,  1857. 
public-house,  oif,  as  going  concern,  2156. 

Vol.  I.  ends  with  j>.  846  ;  Vol.  U.  with  p.  1824, 
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realty,  of,  in  administration  action,  1371—1373,  [1412,  1414,  154&— 1547]. 

See  Administration. 
repurchase,  with  stipulation  for,  not  a  mortgage,  1837,  1838. 
set  aside  as  against  creditors,  [2281]. 

for  fraud,  misrepresentation  or  mistake,  348,  [2231,  2232,  2233], 
2234,  et  seq.    See  Feattd  ;  Mistake. 
sheriff,  by,  in  interpleader  action,  [498—500],  500—503. 

under  writ  of  execution,  420—423. 
solicitor,  by,  to  client,  1055 — 1057. 
solicitor  conducting,  may  not  purchase,  331,  1057. 
stayed  pending  appeal,  842. 

tenant,  by,  in  breach  of  farming  contract,  restrained,  [525]. 
trust  for,  does  not  authorize  mortgage,  1079,  1087. 
duration  of,  1150. 

as  regards  safety  and  protection  of  purchaser,  1150. 
trustees,  by,  in  breach  of  trust,  [718],  719,  1079. 
for,  purchasing,  1088. 

SALE  BY  THE  COURT,  Chap.  XIX.,  324—349. 
abatement  in  purchase-money,  inquiry  as  to,  [827]. 
abstract  of  title,  329,  330. 

delivery  of,  339. 

where  lots  are  very  small,  340. 
administration  action,  in,  328,  1371—1373,  [1412,  1414]. 
advertisements  on  sale  in  partition  action,  [1795,  1796],  1808. 
advowson,  of,  1801,  [1817]. 
annuity,  arrears  of,  to  raise,  [1568],  1574,  1575. 
appeal,  pending,  suspended,  842. 

appointment  of  purchase-money,  several  mortgages,  1371,  [1472]. 
approbation  of  Judge,  sale  with,  328,  329,  1371. 
auction,  by,  before  Master,  329. 
bankruptcy  of  purchaser,  proceedings  on,  [347],. 349. 
bonds  in  Court,  order  for  sale  of,  329. 
business,  of,  as  going  concern,  752,  [2099],  2110. 
certificate  of  result  of,  334. 

discharging  or  varying,  334. 

highest  bidder  not  purchaser  until  certificate  binding,  334. 

losses  arising  after,  how  borne,  334. 

settlement  of,  334. 
Chambers,  by  auction  or  tender  in,  329,  333. 

in,  in  partition  action,  [1783—1793],  1802,  1806. 
Chancery  Division,  business  as  to  sale  of  real  estate  assigned  to,  327. 
charity  lands,  of,  1251,  1285. 
compensation  to  purchaser,  [336],  345. 
competent  part  of  land,  of,  [1842,  2047]. 
conditional  contract  for,  ordered  to  be  carried  into  effect,  [326,  1791]. 

with  variation  of  price,  [326]. 
conditions  of  sale  on,  329,  330. 

leaving  at  chambers,  330. 

settlement  of,  329,  330. 
conduct  of  sale,  discretion  of  Court  as  to  giving,  329,  330,  331,  1983. 

how  exercised,  330,  331,  1371,  1372,  [1843,  1844],  1847. 
consent  of  beneficiary,  against,  328. 

incumbrancers  to,  332,  1372,  1847,  1848. 
contract  for,  adoption  of,  [1790]. 
conversion  by  judgment  for,  1490,  1803. 
conveyance,  order  for  purchaser  to  leave,  [336]. 

compelling  execution  of,  344. 

costs  of  application  respecting,  344. 

delivery  of,  to  purchaser,  342. 

parties  to,  343,  344. 

settlement  of,  by  Judge,  343,  344. 

under  Settled  Estates  Act,  [327],  328,  344. 
Conveyancing  Act,  under  sect.  25  of,  328,  [1844],  1845,  1848. 
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conveyancing  counsel,  reference  to,  329,  330. 
costs  of,  in  administration  action,  1423,  1460. 
private  counsel,  of,  330. 
purchaser's,  where  title  bad,  [346],  347. 

of  application  at  Chambers  respecting  conveyance,  344. 
security  for,  by  plaintiff  in  redemption  action,  328,  329. 
creditor's  action,  in,  1398. 
Crown,  as  against,  in  foreclosure  action,  1840. 
debenture-holders,  on  application  of,  328. 

where  property  in  jeopardy,  328. 
defendant  allowed  to  be  purchaser,  though  not  having  leave  to  bid,  331, 
deficiency  on  re-sale,  purchaser  to  make  good,  [346]. 
deposit,  332,  333. 

deduction  of,  on  payment  in  of  purohase-money,  [335]. 
forfeiture  of,  [347],  349. 
repayment  of,  to  purchaser,  [346],  348. 
security  for,  333. 
descended  estates,  sale  of,  in  creditor's  action,  1371. 
diamond  ring,  order  for  sale  of,  [326]. 
directions  for,  to  be  numbered,  319. 
discharge  of  purchaser,  where  title  bad,  340,  [346],  347. 
mere  irregularity  in  the  proceedings  not  sufScient,  348. 
except  under  Partition  Act,  348. 
or  where  error  in  judgment,  349. 
where  it  is  inequitable  to  require  performance  of  contract,  348. 
judgment  fraudulently  obtained,  348. 
disclosure,  duty  of  fiduciary  to  make,  to  Court,  333,  334. 
dower,  sale  of  land  subject  to  or  free  from,  [913, 1484, 1485]. 
equitable  interests  bound  by  order  for  sale,  344,  1209,  1215. 

mortgagee's  action,  in,  [1976,  1978],  1982—1984.    See  Mort. 
GAGE,  Equitable. 
executor  in  admon  acljon  not  allowed  to  bid,  331. 
foreclosure  action,  in,  328,  329,  [1842--1845],  1845—1852.    See  Foke- 

CLOSTJEB. 

forms  of  orders  for,  324 — 327. 

four-fifths  of  leasehold,  of,  or  whole  by  consent,  [325]. 

funds  in  Court,  of,  [1391,  1393]. 

further  consideration,  on,  [1440,  1544 — 1547]. 

goods,  wares,  and  merchandise,  of,  under  0.  L,  2,  329. 

guardian  of  infant  not  allowed  to  bid  at,  331. 

hearing,  when  directed  at,  in  partition  action,  1804  et  seq. 

horse,  order  for  sale  of,  326. 

immediate,  in  foreclosure  action  by  consent,  1847. 

incumbrancers,  consent  of,  to,  332. 

Conveyancing  Act,  s.  5,  provisions  of,  332. 
costs  of,  priority  of,  343. 
notice,  service  of,  dispensing  with,  332. 
incumbrances,  distinct,  sale  in  case  of,  1371. 
inquiries  as  to,  directed,  332,  343. 
separate,  on  separate  parts,  where  there  are,  1371. 
inquiry  whether  sale  beneficial,  [1793]. 
insanity  of  purchaser,  effect  of,  348. 
interest,  liability  of  purchaser  to  pay,  341. 
interference  with,  not  allowed,  331. 
judgment  creditor,  on  petition  or  action  by,  1838,  [1993—1999],  2003. 

where  actual  delivery  not  obtainable,  [1997],  2004. 
jurisdiction  of  Court  to  order,  327. 
legacies,  numerous,  of  land  charged  with,  332. 
legacy,  to  raise,  1414. 
liberty  to  apply  in  Chambers,  as  to  proceeds,  [1976,  1994]. 

for  sale,  in  partition  action,  [1783 — 1793],  1806. 
in  foreclosure  action,  [1831]. 
to  parties  to  bid  at,  [324],  331,  [1794]. 

and  to  set  off  purchase-money,  [1794],  1880. 
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liberty  to  parties  to  bid  at — continued. 

order  for,  how  obtained,  331. 
to  whom  given,  331.  , 

when  necessary,  331. 
to  party  to  make  proposals  for  purchase,  [1598]. 
lien,  of  estate  subject  to,  1372. 
mortgagee  creditor's  action,  sale  of  realty  in,  [1848],  1850,  1851. 

having  purchased  mortgaged  copyholds  to  hold  free  of  equity  of 

redemption,  [337]. 
paid  off  out  of  purchase-money,  [337]. 
remedy  of,  by,  328,  329,  [1842—1845],  1845—1848.     See  Fore- 

CLOSIJRB. 

mortgagee's  consent,  with,  1372. 

notice  of  judgment  for,  service  of,  189. 

one  lot,  in,  1422. 

opening  biddings,  334. 

order  for,  when  made,  327,  328. 

out  of  Court,  [324],  333,  [1764],  1767,  1768,  [1797, 1798],  1806,  [1843],  1846. 

conduct  of,  330. 

under  Partition  Act,  [1797,  1798],  1806. 

Settled  Land  Acts,  [1764],  1767,  1768. 

with  consent  of  incumbrancers,  purchase-money  to  come  into  Court, 
[325]. 
particulars  and  conditions  of  sale  on,  329,  330. 
partition  action,  in,  1802  et  seq. 

alternative  order,  [1800]. 

part  sale,  part  partition,  [1799],  1803. 
partnership,  sale  of,  as  going  concern,  [2099],  2110,  2111. 

as  most  beneficial,  2110. 
perishable  property,  of,  329. 

policy  on  life,  payment  in  of  purchase-money  of,  335. 
possession,^  deUvery  of,  344. 

costs  of  purchaser  kept  out  of,  344. 

enforcement  of  order  for,  344. 
private  contract,  by,  practice  as  to,  333,  334. 

improvement  expenses,  declaration  of  charge  for,  order  for  sale, 
[1989]. 
proceeds  of,  distribution  of,  [1795, 1798,  1842,  1843],  1848,  1873. 
proposals,  carrying  in,  for  sale  by  private  contract,  333,  334. 

for  purchase  by  party,  [1599]. 
purchase-money,  payment  in  of,  and  completion,  [335]. 

abatement,  inquiry  as  to,  [327]. 

by  instalments,  335. 

compensation  to  purchaser  out  of,  [336],  345. 

compulsory  order  for,  and  to  complete,  [346]. 

conveyance  provided  for  in  order,  343. 

direction  for,  signed  by  Master,  sufBcient  authority  to  paymaster,  339. 

enforcement  of  order  for,  340,  349. 

interest  on,  [335]. 

investment  of,  and  dealing  with,  342. 

lodgment  schedule  to  order,  342. 

mortgage,  by  consent,  kept  on  foot,  [337],  343. 
paid  off  out  of,  [337],  343. 

plaintiff  mortgagee,  to  be  paid  to,  1348. 

property  tax,  deduction  of,  341. 

purchaser  not  bound  to  see  to  application  of,  342. 
on  apphcation  of,  [335]. 

rents,  deduction  of,  341. 

sale  out  of  Court,  on,  to  be  brought  into  Court,  [325]. 

several  purchasers,  on  application  of,  341. 

stop  order  on,  must  be  lodged  at  Pay  Office,  342. 

vendor,  on  apphcation  of,  [336]. 
realty,  of,  in  one  lot,  1422. 
receiver  not  allowed  to  bid  at,  331. 
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redemption  action,  in,  328,  [1844]. 
request  for,  in  partition  action,  1804  ei  aeq. 

by  infant,  married  woman,  &c.,  1805,  1806. 
resale  on  default  by  purchaser,  [346],  349. 

where  purchaser  bankrupt,  [347]. 
rescission  of  contract,  on  vendor's  application,  [347],  349. 
reserved  biddings,  directions  as  to,  [324],  330,  [1842,  1843]. 
Sale  of  Land  by  Auction  Act,  1867,  application  of,  330,  334. 
schedule  of  purchasers,  [326]. 
security,  on  giving,  [1842, 1843]. 

sequestration,  under,  proceedings  as  to,  [446,  447],  448,  449. 
service  of  notice  of  judgment  for,  189. 

Settled  Lands  Act,  under,  1764 — 1769.     See  Settled  Land  Acts. 
settled  property,  leave  to  apply  for  sale  of,  [1647]. 
shares  in  leaseholds,  order  to  sell,  or  whole,  by  consent,  [325]. 

limited  companies,  of,  329. 
sheriff,  by,  ordered,  and  payment  of  proceeds  into  Court,  [498],  500. 
solicitor  of  party  having  conduct  of,  duties  of,  330,  331. 
stage  of  foreclosure  action  at  which  ordered,  1847,  1848. 
stoppage  in  transitu,  right  of,  [2302],  2303,  2304. 
substituting  purchaser,  [339],  346. 

order  for,  how  and  when  made,  346. 
succession  duty,  payment  of,  342. 

term  of  years,  order  for  sale  of  nine  months'  term,  325. 
timber,  deduction  of  valuation  of,  on  payment  of  purchase -money,  [335]. 
time  for,  1422. 

title,  costs  of  inquiry  as  to,  340. 
deeds,  345. 

duty  of  parties  having  possession  of,  332. 
order  to  deliver,  to  several  purchasers,  [338]. 
production  of,  for  purposes  of  sale,  [2024]. 
relating  jointly  to  other  estates,  [338]. 
who  entitled  to  custody  or  retention  of,  345. 
"  largest  lot,"  meaning  of  term,  345. 
equitable,  purchaser  when  compelled  to  take,  340. 
found  bad,  proceedings  in  case  where,  340,  [346],  347,  348. 
held  accepted,  [335]. 
investigation  of,  339,  340. 
question  as  to,  how  to  be  raised,  339. 
requisitions  and  objections,  339. 
root  of,  340. 
Trustee  Acts,  vesting  lands  under,  or  appointing  person  to  convey,  1209, 

1215,  [1221,  1232],  1232—1234,  1372. 
undertaking  of  company,  jurisdiction  of  Court  as  to,  328. 
unincumbered  estate,  order  for  sale  of,  [324]. 

SALE   OF  LAND   BY  AUCTION  ACT,  1867.  .330,  334,  2152. 

SALFORD  HUNDRED  COURT, 
jurisdiction  of,  788. 

SALVAGE, 

account  of  sums  received  for,  [1330]. 

SAMPLES, 

leave  to  take,  [644,  645],  646. 

SAPLINGS, 

injunction  against  cutting,  541. 

SATISFACTION, 

covenant,  of,  by  legacy,  [1533],  1538. 
legacy,  of,  by  advances,  1537,  1538. 

evidence  to  rebut,  1537. 
lis  pendens,  of,  how  entered,  2041. 
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marshalling,  under  doctrine  of,  2020. 

mortgage  debt,  of,  out  of  estate,  [2018]. 

portion  of,  by  subsequent  gift  by  will,  [1681],  1668,  1669. 

SAVINGS, 

married  woman,  of,  865,  1632. 
priority  of  debts,  1552. 

SCALE, 

costs,  of,  246,  247,  287,  288.    See  Costs. 
County  Court,  247,  248,  291. 

SCALE  FEE, 

solicitor  when  entitled  to  charge,  for  conveyancing  business,  301  et  leq. 

SCANDAL, 

interrogatories,  scandalous,  costs  of,  68. 

struck  out,  68. 
pleadings  when  struck  out  for,  [31],  36,  37. 
proceedings  in  Chambers,  320. 

SCHEDULE, 

carrying  over  funds,  for,  [1390,  1391,  1434.,  1436,  1437]. 

creditors,  of,  [1395]. 

entering  evidence  by  way  of,  forms  of,  [141,  142,  144]. 

expenditure  allowed  for  repairs,  of,  [1139]. 

form  of  lodgment  and  payment  schedules,  294. 

funds,  orders  deaUng  with,  to  be  printed  with.  In  trod. 

lodgment,  forms  of,  [198,  199,  201,  1435]. 

particulars  to  be  inserted  in  lodgment  and  payment  schedules,  224. 

Paymaster,  how  forwarded  to,  203. 

payment,  forms  of,  [209—223,  1434]. 

purchasers,  of,  on  sale  by  Court,  [326]. 

scheme  for  charity,  scheduling,  [1248]. 

SCHEME, 

how  referred  to  in  order,  1248. 

maintenance  or  education  of  infant,  for,  [990]. 

Settled  Lands  Act,  under,  1779,  1780. 

SCHEME  FOR  CHARITY.     4nd  see  Charity. 
adjourning  petition  for,  to  Chambers,  1258. 
adopted,  scheduled  to  order  or  certificate,  [1248]. 
alteration  of,  1259. 

Attorney-General  to  have  notice  of,  [1246],  1508. 
Chambers,  directed  in,  1258. 

reference  to  approve,  [1244]. 
Charity  Commissioners,  by,  1255,  1256,  1266,  1279,  1282,  1283. 
declarations  and  inquiries  as  to,  1245,  1246. 
directions  for,  [1244,  1245],  1245,  1246. 
file  in  central  office,  formerly  practice  to,  1248. 
foreign  objects,  1258. 

indefinite,  where  objects  not  specified  or,  1256,  1257. 
jurisdiction,  confined  to  objects  within,  1258. 
leave  to  parties  to  attend  proceedings  for,  1251,  1258,  1259. 
payment  of  trustees,  without  scheme,  1257. 
public  worship,  for  places  of,  1282. 
regard  being  had  to  particular  circumstances,  1258. 
schools,  for,  1245,  1246,  1259,  1260,  1287. 
superseded  and  new  scheme  adopted,  [1248]. 
when  directed,  1256—1259. 

SCHEME  FOR  MAINTENANCE  OF  INFANT,  [990].    See  Infant. 

SCHEME  OF  ARRANGEMENT,  2409—2412.    See  Railway  Companies  Act, 
1867. 
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SCHOOL.    SeeCHAEiiy. 

Board  restrained  from  meeting,  to  elect  new  member,  [693]. 

boarders,  permitting  master  to  take,  1259. 

Charity  Commissioners,  jurisdiction  of,  over,  1260. 

Endowed  Schools  Act,  1869.  .1260— 1262. 

gifts  to,  by  deed  or  will,  1297.     See  Chakity. 

head  master,  vested  interest  of,  1262. 

infant  sent  to,  [962]. 

injunction  against  nuisance  by  keeping,  535. 

inquiries  as  to  management  of  land  of,  [1284]. 

master's  income,  apportionment  of,  1258. 

inquiry  as  to,  [1284]. 
religious  instruction,  admission  of  dissenters,  1259. 
scheme  for,  directed  by  Court,  1245,  1246,  1259,  1260,  1287. 
site  of,  allowed  to  be  removed,  1259. 
transfer  of,  to  school  board,  1261,  1264,  1288. 
trustees  of,  appointment  of  new,  1264. 
appointment  of  dissenters,  1265. 

SCIENTIFIC, 

witness,  examination  of,  in  Chambers,  315. 
remuneration  of,  296,  298.     See  Expert. 

SCIRE  FACIAS, 

patent,  for  repeal  of,  abolished,  2323. 

SCOTCH  COURT, 

adjournment  to  await  result  of  proceedings  in,  722. 

bankruptcy  notice  cannot  be  founded  on  judgment  of,  191. 

case  sent  for  opinion  of,  [808,  809],  810. 

decree  of,  enrolment  of,  191. 

opinion  of,  how  entered  in  orders,  [143]. 

order  on  case  remitted  by,  [809]. 

staying  proceedings  in,  [720]. 

winding-up  order  by,  enforcement  of,  in  England  and  Ireland,  194. 

SCOTCH  LAW, 

annuity,  as  to,  1524. 

British  Law  Ascertainment  Act,  provisions  of,  809,  810. 

case  for  opinion  as  to,  [808]. 

confirmation  of  will,  1355. 

form  of  entering,  in  orders,  [143]. 
inquiry  as  to,  [1517]. 
tutors,  authority  of,  under,  953. 

SCOTLAND, 

administration  of  estate  in,  jurisdiction  to  order,  1357,  1521. 
affidavit  sworn  in,  228. 
banker's  books  in,  inspection  of,  82. 
case  sent  from,  order  on,  [809]. 

domicile  in,  declared,  with  inquiries  as  to  rights  of  widow  and  children 
tierce,  jus  reliclce,  legitim,  [1517, 1518]. 
how  acquired,  1519. 
evidence  taken  in,  110. 
improvements  of  real  estate  in,  1779. 

Us  pendens,  registration  of  English  action  as,  effect  of  on  land  in,  2042. 
registers  in,  153. 
service  of  process  in,  12,  17. 
leave  to  serve  writ,  [7], 

subpoena  ad  testificandum,  [100]. 
staying  proceedings  in,  [720]. 

SCREEN, 

railway  company  entitled  to  erect,  to  prevent  acquisition  of  right,  707. 

SEA  BEACH, 

injunction  against  removing,  [551],  589. 
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SEA  SHORE, 

not  public  highway,  582. 

SEAL, 

company,  o£,  to  summons  under  Lands  Clauses  Act,  310. 
Bistriot  Registry,  of,  documents  bearing,  152. 
documents  admissible  without  proof  of,  154. 

SEALING, 

patent,  of,  2314. 

up  part  of  documents  produced,  [54,  55,  56],  83. 

SEARCHES, 

registry,  in,  no  duty  to  make,  2041. 
scales  fees  for,  303. 

SECRETARY. 

of  company,  discovery  by,  66,  71. 

liability  of  company  for  fraudulent  act  of,  2249,  2250. 
specific  performance  against,  2154. 

SECRET  PREPARATION, 

injunction  against  maldng  and  selling,  624. 

SECRET  PROCESS, 

account  between  co-owners  of,  1316. 
discovery  as  to,  84,  646. 
production  of  documents,  76. 

SECRET  PROPIT. 

agent  or  promoter,  by,  1333,  1334,  1405,  [2266—2268],  2269,  2270.    See 
Aqent. 

SECRET  TRUST, 

charity,  for,  1296,  1304,  1305. 

SECURED   CREDITOR,  1848  et  seq.    See  Cebditoe's  Action  ;  Mortoaqb. 
proof  by,  1407,  1408. 

SECURITIES, 

box,  securities  which  must  be  placed  in,  207. 

calling  in,  inquiry  as  to,  [1500]. 

carrying  over  of,  [216,  231],  231,  232. 

delivery  out  of,  [200,  215]. 

deposit  of,  [197,  199],  200,  [201,  1271].    See  Deposit. 

dividends,  on,  payment  of,  [209].     See  Payment  of  Dividends. 

investment  in,  [219,  220],  226.     See  Investment. 

UabiUties  under,  inquiry  as  to,  [1462]. 

meaning  of  word,  1 147. 

money,  for,  gift  of,  1555,  1556. 

orders  restraining  dealings  with,  [679,  712],  713,  714,  [714],  715,  716,  2277. 

See  Attachment  ;  Chabqing  Okdek  ;  Injunction  ;  Stop  Ordee. 
solicitor,  deposited  with,  liability  for,  1064,  1065. 

taken  by,  from  client,  303,  1052 — 1057.     See  Solioitoe. 
surety,  right  of,  on  paying  off  creditor,  2075,  2076,  2089. 
transfer  of,  into   Court,   196 — 208.     See  Payment  and  Teanspee  into 

COUET. 

out  of  Court,  209 — 230.    See  Payment  and  Teanseee  out  of  Couet. 

SECURITY  REQUIRED  BY  COURT, 
appeal  from  order  as  to,  823. 
costs,  for,  26—33. 

"  actor,"  who  is,  29. 

amount  of,  28. 

appeal,  of,  [27],  30—33. 

appUoation  for,  26,  28. 

bond,  ordered  to  be  given  by,  [26]. 

claimant,  by,  29. 

Beferencei  to  the  Forms  are  printed  thus  [795]. 
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SECURITY  KEQUIRED  BY  COVRT— continued. 
costs,  for — continued. 

company  in  liquidation,  as  to  requiring,  from,  30. 
co-plaintiff,  by,  not  ordered,  29. 

counterclaiming  defendant,  by,  28,  29,  30. 

discovery,  for  costs  of,  63. 

dismissal  of  action  in  default  of,  132,  [134]. 

foreign  judgment,  in  action  on,  29. 
state  or  company,  by,  28. 

foreigner,  by,  29. 

increase  of,  application  for,  28. 

insolvency  or  poverty,  on  ground  of,  29,  30. 

interpleader  proceedings,  in,  29. 

intervener,  by,  29. 

limited  company,  by,  27,  30,  31,  132. 

liquidator,  by,  not  required,  29. 

married  woman,  by,  30,  31,  132,  851. 

next  friend,  by,  928,  932,  935. 

on  appeal,  [27],  30 — 33.     See  Appeal. 

pauper  order,  subject  to  appellant's  right  to  obtain,  1022. 

payment  into  Court,  by,  [26]. 

persons  out  of  jurisdiction,  by,  [26],  28,  29. 

petitioner,  by,  [27],  28,  30,  372. 

stay  of  proceedings  until  security  given,  132. 

trustee,  by,  as  to,  29,  30. 

waiver,  28. 

wife's  on  husband's  appeal,  31. 
costs  of  taxation,  for,  268. 
damages,  for,  132. 
deposit,  by  person  receiving,  333. 
discharge  of  ne  exeat,  on,  [504]. 
guardian  of  infant's  estate,  from,  [947],  951. 

dispensed  with,  on  undertaking  to  account,  [947]. 
judicial  trustee,  by,  [1234],  1240. 
purchase-money  received,  to  account  for,  [1684]. 
receiver,  by,  [726,  727],  741,  742,  [772]. 

appointed  on  giving,  [726,  727]. 

of  West  Indian  property,  779,  780. 

reducing,  [763]. 

to  act  before,  [727]. 

without,  741,  754,  [758J,  779,  780. 
refund,  to,  if  title  displaced,  840,  841,  899,  1590. 
sale  in  foreclosure  action,  on,  [1842,  1843],  1845. 

instead  of  redemption,  on,  [1845]. 
specific  articles,  for  preservation  of,  1559,  1560. 
tenant  for  life,  by,  as  to  chattels,  [1686]. 

as  to  contribution  to  renewal  fund,  [1703]. 

SEPARATE  ACCOUNT.    &cAooo0nt. 

"  account  of  "  and  shares  of,  distinction  between,  282. 
carrying  over  funds  to,  224,  488,  [1390,  1391],  1430,  [1434,  1436,  14S7], 
1450,  1515.     See  Cakeying  Ovek. 
to,  does  not  affect  stop  order,  but  it  should  be  continued,  488. 
dealing  with  funds  standing  to,  232. 

costs  when  allowed,  232. 
funds  when  to  be  placed  to,  231,  232. 
legacy  carried  to,  1430,  [1439],  1450. 
lodgment  to,  order  necessary  for,  205. 
payment  in  to,  of  proceeds  of  incumbered  estate,  1371. 
service  on  representatives,  232. 

on  trustees,  when  necessary,  232. 
title  of,  224,  231—233. 

must  not  exceed  thirty  words,  232. 

SEPARATE  APPEARANCES, 
costs  of,  296. 
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SEPARATE  ESTATE,  834  et  seq.    See  Mabried  Woman. 

SEPARATE   USE, 

payment  to  married  woman  for  her,  893,  894. 

SEPARATION  DEED,  919—922. 

adultery  of  wife,  how  affected  by,  923. 
.      agreement  by  father  to  give  up  custody  of  child,  921,  997. 
alimony,  does  not  preclude  wife  from  petitioning  for,  920,  921. 
consideration  to  support,  919. 
covenants  in,  enforced,  531,  920,  921. 
dissolution  of  marriage  subsequent  to,  922. 
divorce,  effect  of,  on,  922. 

dum  casta  clause,  propriety  and  effect  of,  921,  922. 
injunction  against  husband  or  wife,  to  enforce,  920. 
rectification  of,  921. 

renewal  of  cohabitation  after,  effect  of,  921,  922. 
specific  performance  of,  [919],  920,  2140. 
when  binding  on  wife,  919. 

SEQVESTRARI  FACIAS, 

prohibition  against  bishop  executing,  783. 

SEQUESTRATION,  440—454. 

account  of  money,  &c.  received  under,  [447],  448. 
appeal  from  order  refusing  leave  to  issue,  829. 
benefice,  of,  418,  446. 
choses  in  action,  of,  444,  445. 
corporate  bodies,  against,  412,  443. 
costs  of,  453. 

claimant's,  added  to  security,  [451]. 
expenses  and  allowances,  453. 
not  solicitor  and  client,  244,  453. 
retained  and  paid  by  sequestrators,  [452]. 
to  enforce  payment  of,  306. 

immediately  issued  by  leave,  443. 
death  of  contemner,  effect  of,  463. 
de  bonis  ecclesiasticis,  writ  of,  418,  440,  445. 
Debtors  Acts,  under,  right  to,  442. 
declaration  that  claimant  has  an  interest  against  which  sequestrators  cannot 

hold,  [451]. 
discharge  of,  [452],  453. 

Ecclesiastical  Court,  to  enforce  order  of,  192,  [441]. 
enforcement  of  judgment  or  order  by,  440 — 454,  2217. 
examination  pro  interesse  suo,  449 — 452. 
form  of  order  for  writ,  [440],  442. 

of  writ,  443. 
injunction  in  aid  of,  424. 
inquiry  as  to  claimant's  interest  in  sequestered  land,  [449,  450]. 

issued  direct  as  to,  452. 
Ireland,  to  enforce  order  exempUfied  in,  190,  191. 
issue  of,  440  et  seq. 
Local  Board,  against,  for  breach  of  injunction,  [441]. 

suspension  of,  612. 
married  woman,  against,  444,  870. 
mesne  process,  upon,  superseded,  444. 
money,  to  enforce  order  for  payment  of,  1077. 
nature  of,  443. 

non  compos  mentis,  against,  444. 
order  for,  in  aid  of  decree  of  Arches  Court,  [441]. 
leave  for,  when  necessary,  442,  443. 
on  return  of  attachment,  [440]. 

Serjeant-at-Arms  non  est  inventus,  [440]. 
prisoner,  against,  [440]. 
peers  and  privileged  persons,  against,  413,  623. 
pension,  of,  445. 
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personal  estate,  of,  [440 — 142],  444. 

proceedings  under,  446 — 454. 

process  of,  and  right  to,  442,  443. 

property  liable  to,  444^-446. 

public  body,  against,  523. 

piirohase-money,  on  order  for,  349. 

raEway  company,  against,  [442]. 

real  estate  and  chattels  real,  of,  [440],  445. 

registration  of,  and  vacation  thereof,  453. 

Scotch  landlord,  leave  to,  to  proceed  with,  to  enforce  hypothetic,  721. 

sequestrators,  allowances  to,  453. 

leave  to,  to  let  sequestered  estate,  449. 

number  of,  443. 

obstruction  of,  is  contempt  of  Court,  448. 

order  for  sales,  &c.  by,  [446],  448,  449. 

and  to  account  and  arrange  claims,  [447]. 

power  and  duties  of,  448,  449. 

receiver,  discharged  by  appointment  of,  453. 

redemption  action  by,  1863. 

tenants  ordered  to  attorn  to,  [447]. 

enforcement  of  order  to  attorn,  448. 

withdrawal  of,  directions  as  to,  [450,  451],  453. 
specific  performance,  to  enforce  judgment  for,  2217. 
trustee,  against,  ordered  to  pay  money  into  Court,  1077. 

SERJEANT-AT-ARMS, 

order  for,  on  return  of  attachment  non  est  inventus,  [438]. 

to  bring  infant  before  Court,  [1002,  1011]. 

when  granted,  438. 
order  to  turn  over  prisoner  brought  up,  [438]. 
sequestration  on  return  by,  of  mom  est  inventus,  [440],  442. 

SERMON, 

on  pending  proceedings,  delivery  of,  restrained,  [677,  678]. 

SERVANT, 

bound  by  injunction  against  master,  509. 

SERVICE,  Chap.  II.,  4—21. 

administration  summons,  of,  1423,  1424. 

out  of  jurisdiction,  19. 
advertisement  in  lieu  of,  [5]. 
affidavit  of,  19,  20.     See  Affidavit  of  Service. 
ambassador,  immunity  of,  13. 
amendment,  after,  35,  172. 
appearance,  before,  11. 

assigned  fund,  service  on  assignor  on  payment  out,  1444. 
attachment,  of  writ  of,  or  order  for,  433,  434. 
carry  on  proceedings,  service  of  order  to,  119. 
charging  order,  nisi,  of,  476. 
concurrent  writ,  of,  out  of  jurisdiction,  [6],  14. 
corporation,  on,  12. 
costs,  or  order  for  payment  of,  416. 
discharge  of  order  for,  20. 

filing,  by,  in  default  of  appearance,  178,  321,  377. 
firm,  on,  11,  12,  173. 
foreigner,  on,  18. 
foreign  country,  in,  19. 

firm  or  corporation,  on,  12,  13. 
sovereign  or  state,  on,  13. 
further  consideration,  notice  of  setting  down  on,  351,  352. 

service  on  persons  having  stop  orders,  352. 
garnishee  order,  of,  478,  480. 
habeas  to  bring  up  infant,  of,  1003. 
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indemnity,  of  claim  for,  [8]. 

infants,  on,  and  persons  of  unsound  mind,  [8],  11,  373,  929,  935. 

injunction,  of,  511,  531,  532. 

Ireland,  leave  to  serve  writ  in,  [7]. 

judgment  or  order,  of,  substituted,  319,  [415],  416. 

when  necessary  before  execution,  419. 
jurisdiction,  out  of,  [8],  14 — 19. 

order  for,  to  be  made  by  Judge  in  person,  315. 
Palatine  Court,  of  judgment  of,  [9,  10],  193. 
writ,  or  notice  in  lieu  of  writ,  of,  [6,  7]. 
new  trustees,  of  application  for  appointment  of,  1215,  1216. 
next  of  kin,  on,  dispensed  with,  1515. 
notice  in  lieu  of,  18. 

of  appeal,  of,  14,  820,  830. 

of  judgment  or  order,  of,  189,  318,  319. 

Partition  Act,  under,  [1795, 1796],  1806—1809.     See  Partition. 
of  motion,  of,  511,  512. 

affidavit  of  service  of,  173. 
for  injunction,  511. 

service  on  solicitor  or  London  agent,  379. 
of  proceedings,  of,  [8]. 
of  trial,  of,  148. 
partners,  on,  11,  12,  173. 
personal,  when  necessary,  11,  433,  511. 
petition,  of,  373. 

on  party  who  has  not  appeared,  373. 
service  out  of  jurisdiction,  as  to,  [9],  373. 
substituted  service  of,  [9],  373. 
time  for,  373. 

with  notice  to  respondents  not  to  appear,  374. 
and  tender  of  costs,  374. 
receiver  appointed  before,  737. 
Scotland  or  Ireland,  in,  [7],  12,  15. 

"  comparative  cost  and  convenience,"  17. 
Settled  Land  Acts,  under,  1747. 
soUcitor,  on,  when  sufficient,  379,  433,  434,  511. 
on  change,  of,  11. 
undertaking  to  accept,  11. 
substituted,  13,  14. 

advertisement,  by,  [5,  6]. 

attachment  against  solicitor,  of,  307. 

evasion  by,  of  rules  as  to  service  out  of  jurisdiction,  not  allowed,  13. 

judgment,  or  order,  of,  [415],  416. 

notice  of  appeal,  of,  14. 

of  motion,  of,  378. 
order  for,  to  be  made  by  Judge  in  person,  315. 
originating  summons,  of,  [5]. 
petition,  of,  [9]. 
solicitor,  on,  [5]. 
subpoena  to  name  solicitor,  of,  [10],  14. 

post-office,  through  the,  [5]. 
writ  of  summons,  of,  [4],  13. 
third  party  notice,  of,  out  of  jurisdiction,  19. 

on,  [8],  20,  21. 
Trustee  Act,  of  application  under,  1215,  1216. 
violence  and  abusive  language  to  person  serving  process,  contempt  of  Court 

by,  [454],  457,  459. 
waiver  of  right  to,  by  appearance,  433. 

writ  of  summons,  of,  on  infants  and  persons  of  unsound  mind,  11. 
mode  of,  11. 

must  be  personal,  when,  11. 
out  of  jurisdiction,  [6,  7],  14^ — 19. 

evidence  on  application  for  leave  to  serve,  18. 

notice,  and  not  writ  itself,  to  be  served  on  foreigner,  18. 
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SET-OFF, 

account,  of  sums  wrongly  credited  in,  1319. 

administration  action,  in,  [1587],  1587,  1588. 

administrator,  by,  1319,  [1587],  1587. 

agents  and  brokers,  by  and  against,  1315,  1322 — 1324. 

appeal  from  order  allowing,  as  to  costs,  828. 

assignee,  how  affected  by,  1322,  1323. 

assignment  for  general  benefit  of  creditors,  after,  1320. 

autre  droit,  of  claims  in,  1319. 

bankers,  by,  against  customer  trustee,  1320,  1325. 

bankruptcy,  in,  252,  1318,  1321,  1323. 

creditor's  petition,  costs  included  in,  1320. 
claims  in  different  rights,  of,  1319. 
common  law,  at,  statutes  as  to,  1319. 
companies,  by  and  against,  1321,  1322,  1323. 
costs  of,  [235,  236],  249—252,  1319,  1320,  1877.     See.  Costs, 
in  patent  action,  [642],  653. 
soHcitor,  as  affecting,  1049,  1050. 

lien,  notwithstanding,  252. 
trustee  paying  money  into  Court,  1159. 
counter-claim,  by,  1318. 
County  Court  limit,  reducing  claim  below,  805. 

tender  and  part  payment,  after,  [1832]. 
cross  demands,  mere  existence  of,  not  sufScient,  1319,  1322. 
damage  by  loss  of  title  deeds,  in  respect  of,  2227. 
damages,  of,  252,  1049,  1050. 
debenture,  second,  amount  secured  by,  of,  1323. 
debt  due  but  not  payable,  of,  1319,  1589. 
defaulting  trustee,  by,  not  allowed,  1320. 
director,  by,  against  company,  1321. 
equitable,  1319. 

when  allowed,  1322. 
equity  to  settlement,  when  prevailing  against,  906. 

executor,  by,  of  debt,  against  debt,  1319. 

of  legacy  and  debt,  1319,  [1587],  1587,  1588. 
though  debt  statute  barred,  1687,  1588. 

floating  security,  notwithstanding  notice  of,  1323. 

fraud  not  a  ground  of,  1322. 

heir,  by,  of  legacy  against  debt,  1588. 

husband's  debt,  of,  against  wife's  legacy,  1587. 

infant's  debt,  of,  1319. 

inquiry,  special,  as  to  doubtful  question,  1319. 

insurance  brokers,  as  against,  1320. 

joint  and  separate  debts,  of,  1320,  1321. 

judgment  debtor  of  husband,  by,  of  advances  to  wife,  1 322. 
for  defendant  in  case  of,  1312. 

landlord,  by,  as  against  tenant's  trustee  in  liquidation,  1322,  1323. 

legacy  and  debt,  between,  [1587],  1588,  [1603]. 

lien  of  solicitor,  notwithstanding,  252,  1049,  1050. 

married  woman,  against  costs  payable  by,  852. 
of  husband's  debt,  against  legacy  to,  1587. 

mortgagee,  by,  or  against,  1320. 

mortgagor,  by,  1877. 

mutual  credit,  in  cases  of,  1321,  1322,  1323. 

negligence,  of  claim  for,  1315,  1318. 

partition  action,  in,  1320. 

pension  payable  to  retired  incumbent,  against,  1320. 

pleading,  39. 

mere,  does  not  extinguish  both  debts,  1319. 

policy  of  insurance,  in  respect  of,  1318,  1322. 

principal  and  agent,  between  or  against,  1323,  1324. 

procedure  to  obtain  benefit  of,  1318. 

purchase-money,  of,  against  mortgage  due,  1319. 

rule  of  Court  as  to,  1318. 

solicitor,  against,  of  claim  for  negligence,  1318. 
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specific  legatee,  against,  [1603]. 

statute  barred  debt,  of,  1319,  1587,  1588. 

statutes  of,  1319. 

stockbroker,  by,  against  principal,  1332. 

surety,  by,  2075,  2077. 

tenant  for  life,  of  advances  by,  to  bankrupt,  1320. 

third  party,  by,  1318. 

trust  money,  right  to  foUow,  precluded  by,  1325. 

trustees,  by  and  against,  1128,  1320. 

unliquidated  amount,  of  claim  for,  1318,  1320,  1321. 

winding  up  of  company,  in,  1321,  1322. 

SETTING  ASIDE, 

agreement  between  solicitor  and  client,  266. 

appearance,  [22]. 

award,  397—399. 

Chambers,  order  made  in,  313,  320. 

charity  lands,  improper  leases  and  conveyances  of,  [1284—1286],  1287— 

consent,  judgment  or  order  by,  125,  126. 

costs,  judgment  for,  162. 

deed,  in  action  for  redemption,  1855. 

default,  judgment  obtained  by,  [136],  138. 

fiduciary  relationship,  purchases  between  persons  in,  [2253,  2254],  2255, 

interrogatories,  for  prolixity,  68. 

judgment  or  order,  for  irregularity,  189.     See  Discharge. 

land,  judgment  for  recovery  of,  424. 

loan  transaction,  Money  Lenders  Act,  1900.  .[2277]. 

mistake,  deed  or  contract,  on  ground  of,  [2231],  2234  et  seq.    See  Mistake. 

judgment,  for,  125. 
official  referee,  judgment  of,  [387],  40(i. 
partnership,  on  ground  of  misrepresentation,  [2091],  2092, 2096,  [2099],  21 12. 

See  Pabtnbrship. 
settlement,  [1634,  1635],  1637,  1638.     See  Settlement. 
solicitor  and  client,  deahngs  and  transactions  between,  1055 — 1057. 
verdict,  369. 

application  for  setting  aside,  to  be  to  Court  of  appeal,  497. 

SETTING  DOWN, 
action,  145,  147. 
admission  in  pleadings,  on,  179. 
appeals,  832,  833. 
further  consideration,  cause  on,  181,  351,  352. 

notice  of,  351. 

time  for,  351. 
motion  after  trial  of  issues,  369. 

for  judgment,  on,  177. 
petition,  373. 

pleadings,  when  there  are  to  be,  practice  as  to,  148. 
point  or  question  of  law,  38,  [355],  356. 
special  case,  354,  357. 

in  case  of  amendment,  52. 
summons  to  vary  Master's  certificate,  323. 
trial,  for,  147. 

SETTLED   ACCOUNT,  [44],  88,  1054,  1055,  [1336—1338],  1338—1342,  1419, 
1902.     See  AccouuT. 

SETTLED   ESTATES  ACT,  1877  (40  &  41  V.  o.  18),  1719—1743. 
absent  persons,  reservation  of  rights  of,  [1726,  1734]. 
advertisement  of  petition  under,  [1723],  1741. 
building  leases,  preliminary  contract  for,  approved,  [1729]. 
contract  for  sale  approved,  [1735]. 
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copyholds,  sale  of,  by  trustees  appointed  under  Settled  Land  Acts,  [1738], 

1743. 
costs  and  expenses,  orders  as  to,  [1725]. 
drainage,  schemes  for,  jurisdiction  of  Court  to  direct,  1741. 
infant,  application  by,  [1719,  1720,  1723]. 

appointment  of  guardian  to,  [1719, 1720]. 

contingently  entitled,  sale  of  estate  of,  [1737]. 
irregularity  in  order  under,  1741. 
lease,  contract  for  particular,  approved,  [1729]. 

exempting  lessee  from  liability  for  waste,  1742. 

to  take  effect  in  possession,  1742. 
leaseholds,  sale  of,  in  consideration  of  rent-charge,  1742. 
leasing  powers,  orders  vesting,  [1722 — 1731]. 
lodgment  and  payment  schedule,  1728. 

lunatic  or  non  compos,  application  on  behalf  of,  [1720,  1721, 1723]. 
married  woman,  separate  examination  of,  897,  898,  [1722,  1723],  1741. 

acknowledged  deed  by,  when  required,  897. 
minerals  sold  separately,  [1733]. 
mining  leases,  vesting  power  to  grant,  [1726]. 
notice  of  application,  dispensed  with,  1741. 

order  under,  [1725]. 
partition  action,  payment  of  sale  moneys  in,  1798. 
power  of  Court  not  excluded  by  fact  that  some  of  interested  persons  are  not 

in  esse,  1741. 
powers  given  by  orders  under,  not  superseded  by  Settled   Land  Act, 

1741. 
preliminary  orders  and  proceedings,  [1719 — 1722]. 
provisions  of,  superseded  by  Settled  Land  Acts,  1719. 
purchase-money  under,  payment  and  investment  of,  [1731]. 
sale  out  of  Court  under,  1742. 
sales  and  reinvestments,  orders  as  to,  [1731 — 1738]. 
schedule,  lodgment  and  payment,  1728. 
service,  dispensing  with,  [1721,  1724]. 
streets,  roads,  and  other  works,  orders  as  to,  [1738 — 1740]. 
succession  duty  on  sale  by  Court,  incidence  of,  1742. 
timber,  inquiry  as  to  sale  of,  [1735]. 
trustees,  application  by,  under  sect.  23.  .1741,  1742. 

SETTLED  LAND  ACTS,  1743. 

accumulation  of  income,  costs  payable  out  of,  1747. 

trust  for,  under  sect.  58 . .  1750. 
Act  of  Parliament  forming  part  of  settlement,  1744,  1745. 
annuitants,  constituted  persons  together  having  powers  of  tenant  for  life, 

1750. 
appeal  under,  1747. 

application  under,  mode  of,  1747,  1773. 
arbitration,  agreement  to  sell  at  price  to  be  fixed  by,  1769. 
base  fee,  person  entitled  to,  1750. 
building  leases,  [1760],  1762,  1763.     See  infra,  leases, 
buildings,  additions  to  or  alterations  in,  expenditure  for,  1777 — 1779. 
capital  money  under,  1770 — 1775. 

application  of,  1771 — 1773. 

costs,  &c.  payable  out  of,  1747,  1771,  1773. 

heirlooms,  arising  from  sale  of,  1768. 

improvements,  expended  in,  1779,  1780. 

investment  of,  [1770],  1773,  1774. 

limited  interest,  money  arising  from,  1775. 

meaning  of,  1770. 

payment  of,  into  Court,  1770,  1771. 

to  person  absolutely  entitled,  1771,  1773. 
trustees,  1771,  1773. 
charge  under,  for  costs,  1747. 

chattels,  sale  of,  [1764,  1765],  1768.     See  infra,  heirlooms, 
committee  of  lunatic,  exercise  of  powers  by,  1752,  1762. 
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condition  as  to  residence,  &c.,  effect  of,  on  powers,  1760,  1751,  1753. 
conditional  contract  under,  carried  into  effect,  [1759,  1760,  1764,  1766], 

1769. 
conflict  between  settlement  and  Act,  1754,  1756. 
contract  under,  confirmed,  [1764,  1766],  1769. 
copyholds,  purchase  of  foe  simple  of,  1771. 
sale  of,  1755. 

under  Settled  Estates  Act,  by  trustees  appointed  under  Settled 
Land  Acts,  [1738]. 
costs  under,  1747,  1748. 

sale,  of,  charged,  on  settled  land,  [1766],  1773. 

separate  solicitors,  incurred  by,  of  persons  constituting  tenant  for  life, 

[1765]. 
taxation  and  payment  of,  [1756,  1764,  1765]. 
tenant  for  life,  of,  1754. 
unsuccessful  proceedings,  of,  instituted  without  previous  sanction  of 

Court,  1780. 
valuation,  including  fees  for,  1764. 
Court  fees  payable  under,  1748. 
Crown,  bound  by  exercise  of  powers,  1750. 
curtesy,  tenant  by,  1750,  1762. 

damages  recovered  by  tenant  for  life,  where  capital  money,  1770. 
derivative  settlements,  effect  of,  1746. 
dignity  or  title  of  honour  is  "  land  "  within,  1768. 
easement  under,  right  to  tunnel  under  land  is  not,  1755. 
easements,  exchange  of,  1755. 
ecclesiastical  property,  not  applicable  to,  1746. 
electric  light  installation  not  an  "  addition,"  1778. 
enfranchisement  includes  conversion  of  leasehold  into  freehold,  1753. 
exchange  under  powers  of,  [1749],  1763,  1755. 
family  arrangement,  when  part  of  settlement  under,  1746. 
forfeiture,  construction  of  word,  1751. 

not  occasioned  by  exercise  of  powers  under,  1754. 
formal  parts  of  orders  under,  [1743,  1744]. 
heirlooms,  1768,  1769. 

dignity  settled  to  devolve  with,  1768. 
sale  of,  [1764, 1765]. 

pending  decision  of  question  as  to  re-investment  of  proceeds, 

[1765]. 
proceeds  applied  in  discharge  of  incumbrances,  [1765]. 
repair  of  unsold  heirlooms,  [1766]. 
trustees  for  sale  of,  for  purposes  of  Act,  1757. 
improvements,  1776 — 1780. 

Agricultural  Holdings  Act,  under,  1779. 

alterations  to  suit  convenience   of  tenant   for  life,  not  authorized, 

1778. 
application  of  capital  money  in,  1771,  [1775—1778],  1779,  1780. 

prospectively,  not  authorized,  1780. 
authorized  without  Act,  1779. 
Improvement  of  Land  Act,  1864,  under,  1778. 
scheme  for,  1779,  1780. 

approved,  [1775,  1776]. 
discretion  of  Court  as  to,  1779. 
duty  of  trustees  as  to,  1779. 
Scotland,  of  real  estate  in,  1779. 
what  are,  1777,  1778. 
income,  application  of,  1773. 
costs  payable  out  of,  1747. 
jointure  rent-charges,  in  payment  of,  1770. 
person  entitled  to,  having  powers  of  tenant  for  life,  1750,  1751. 
incumbrancer,  payment  of  purchase-money  direct  to,  no  discharge,  1774. 
incumbrances,  discharge  of,  1755,  [1765],  1771,  1772,  1779. 
money  "  required  "  for,  1756. 
life  estate,  on,  1772,  1773. 
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infant,  appUoation  by  or  on  behalf  of,  [1743,  1748,  1749]. 

appointment  of  persons  to  exercise  powers  on  behalf  of,  [1748,  1749], 
1751,  1752,  [1756, 1759]. 
trustees  for  purposes  of  Act  on  behalf  of,  [1743, 1756], 
1758. 
approval  of  proceedings  on  behalf  of,  [949]. 
contingently  entitled,  not  within  Act,  1752. 
lease  of  property  of,  976. 
powers  exerciseable  on  behalf  of,  1751. 
seised  in  fee  simple,  [1748],  1751. 
tenant  in  tail,  [1749]. 

unconverted  realty,  entitled  to  share  in,  1752. 
Injunction  against  undue  exercise  of  powers  under,  1754. 
investment  under,  [1770],  1771—177,4. 

money  bequeathed  in  trust  to  invest  in  land,  1757,  1758. 

in  Court  under  statute  "liable  to  be  laid  out  in  purchase  of 
land,"  1774. 
powers  of  investment  conferred  on  trustees,  1773. 
trustees  may  select  their  own  solicitors  and  brokers,  1138,  1774. 
jointress,  interest  of,  not  concurrent  with  that  of  tenant  for  life,  1749. 
jurisdiction  and  powers  of  Court  under,  1746. 
land  drainage,  payment  of  terminable  rent  charges  for,  1772. 
"land,"  meaning  of,  1746,  1768. 

Lands  Clauses  Act,  investment  of  money  paid  into  Court  under,  1774. 
leaseholds,  purchase  of  reversion  of,  1771. 

sale  of,  comprised  in  settlement  containing  no  power  of  sale,  1775. 
leases  under,  1759 — 1764. 
building,  1762,  1763. 

liberty  to  grant,  [1759]. 

pending  action  in  Chancery  Division,  [1760]. 
consideration  for,  1762. 

easement,  conferring,  not  bond  fide,  1694,  1767. 
liberty  to  grant,  generally,  [1759],  1764. 
mansion  house,  of,  [1759],  1767,  1768. 
mining  lease,  application  of  royalties  under,  1763. 
payment  into  Court  by  lessee,  [1760]. 
terms  permissible  in,  1763. 
particular  lease  where  no  contract  entered  into,  [1759],  1764. 

where  contract,  [1759],  1763,  1764. 
surface,  lease  of  right  to  let  down  for  mining  operations,  1762. 
surrender  and  renewal  of,  [1761]. 

of,  money  paid  as  consideration  for,  1762. 
tenant  for  life,  by,  to  himself,  cannot  grant,  1762. 
variation  according  to  custom  of  district,  [1760],  1763. 
lis  pendens,  registration  of  order  as,  1781. 
lunatic,  exercise  of  powers  on  behalf  of,  1752,  1754,  1762. 
mansion  house,  1767,  1768. 

consent  of  trustees  to  sale  or  lease  of,  1767,  1768. 

lease  of,  [1759],  1767. 

meaning  of,  1767. 

sale  of,  [1764],  1767,  1768. 

appeal  as  to,  parties  to  be  heard  on,  1747. 
heirlooms,  with  directions  as  to  disposal  of,  1767,  1768. 
out  of  Court,  [1764]. 
mines,  lease  of,  payment  into  Court  by  lessee,  [1760]. 
purchase  of,  out  of  capital  money,  1771. 
sale  of,  apart  from  surface,  1751,  1753. 
surface,  of,  of  right  to  let  down,  1762. 
terms  permissible  in  lease  of,  1763. 
moneys  bequeathed  on  trust  to  invest  in  land,  land  purchased  by  trustees 

out  of,  1757,  1758. 
mortgage,  costs,  to  raise,  1747. 

tenant  for  life,  by,  1753,  1755,  1769. 
notices  to  be  given  under,  to  trustees,  1755,  1756. 
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park  not  usually  occupied  with  principal  mansion  house,  1767. 

partition  under,  1800. 

payment  into  Court  under,  [1767],  1770,  1771. 

out  of  Court  under,  1773. 
powers  conferred  on  trustees  by  sect.  60  to  exercise  infant's  powers  under, 

do  not  entitle  them  to  possession  during  minority,  983. 
procedure  under,  1747. 
protection  of  land,  proceedings  for,  authorized,  [1776],  1780. 

costs  of,  instituted  without  previous  sanction  of  Court,  1780. 
purchase  of  land  under,  [1744],  1771. 
purchaser  paying  purchase-money  direct  to  incumbrancer,  cannot  get  good 

discharge,  1774. 
rebuilding,  expenditure  for,  1778. 
rent-charge,  in  fee  created  under,  1763. 

terminable,  discharge  of,  1772. 
residence,  effect  of  condition  as  to,  1750,  1751,  1753. 
reversion,  application  of  money  paid  for,  [1770]. 

in  fee  left  in  settlor  when  comprised  in  subject  of  settlement,  within 

s.  2  (2),  1746. 
purchase  of,  out  of  capital  money,  1771. 
sales  under,  1764—1769. 

arbitration,  agreement  for,  at  price  to  be  fixed  by,  1769. 
concurrence,   actual,  of  mortgagee  of  life  estate  unnecessary,  if  he 

consents,  1753. 
copyholds,  of,  1755. 
costs  of  attempted,  charged  on  settled  land,  [1766],  1773. 

to  raise,  1747. 
discretion  of  tenant  for  life  as  to,  1754. 

general  powers  of,  conferred  by  Court,  within  specified  limits,  [1749]. 
injunction  against  improper,  1754. 
mortgagee  of  life  estate,  consent  of,  sufficient,  1753. 
out  of  Court,  [1764],  1768. 
purchase-money,  payment  of,  into  Court,  [1767],  1770. 

direct  to  incumbrancer,  purchaser  can- 
not get  good  discharge,  1774. 
Scotland,  real  estate  in,  improvements  of,  1779. 
service  of  application  under,  1747. 
Settled  Estates  Act,  investment  of  money  paid  into  Court  under,  1774. 

powers  conferred  under,  not  affected,  1741,  1755. 
"  settled  land,"  under,  1746,  1781. 
"  settlement,"  definition  of,  1744. 

several  instruments  constituting,  1744,  1745,  1746. 
trust  for  sale,  by  way  of,  [1761],  1781,  1 782. 
solicitor,  employment  of,  by  tenant  for  life,  [1765]. 

to  tenant  for  life  not  appointed  trustee  under  Act,  1758. 
solicitors  and  brokers,  trustees  may  select  their  own,  1138,  1774. 
surveyor,  appointment  of,  [1775]. 
tenant  for  life  under,  1748—1756. 

appointment  of  person  to  exercise  powers  of,  [1748,  1749,  1756]. 

infant,  on  behalf  of,  for  purpose  of  particular  contract,  [1748],  1757. 
general  powers,  to  exercise  within  specified  limits,  [1749]. 
undertaking  by  dowress,  on,  1752. 
contracts  by,  1769. 
costs,  right  to,  1754. 
dealings  between,  and  the  estate,  1752. 
definition  of,  1749. 

differences  between,  and  trustees,  1746. 
"  entitled  to  possession,"  1749. 
investments,  discretion  as  to,  1773,  1774. 
lease  to  himself,  cannot  grant,  1762. 

surface,  of  right  to  let  down  for  mining  operations,  by,  1762. 
lunatic,  1762,  1764,  1762. 
mortgage  by,  1753,  1755. 
restrained,  1755. 
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tenant  for  life  under — conlimted. 

persons  having  powers  of,  1750,  175L 

powers  of,  1752—1756. 
not  assignable,  1753. 

protection  of  person  purchasing  from,  1756. 

recoupment  of,  as  to  sums  paid,  1772. 

several  persons  con-stituting,  1748,  1749,  [1765]. 

trustee,  is,  for  all  parties  entitled,  1754,  1763,  1768. 

undivided  shares,  of,  concurrence  of,  1755. 

waste,  impeachable  for,  1762. 
tenant  for  years,  powers  of,  1750. 

in  tail,  powers  of,  [1749],  1750. 
Tenants'  Compensation  Act,  1890,  charges  under,  1778. 
timber,  sale  of,  [1764],  1769,  1773. 
tithe  rent-charge,  redemption  of,  1772. 
titles  of  orders  under,  [1743, 1761]. 
trust  for  sale,  settlement  by  way  of,  1781,  1782. 

what  is  and  what  is  not,  1782. 
trustees  for  purposes  of  Act,  1757,  1758. 

appointment  of,  [1756],  1758. 

for  infant,  for  purpose  of  particular  agreement,  [1756  . 

definition  of,  1757. 

existence  of,  necessity  for,  1756,  1774. 

future  power  of  sale,  trustees  with,  1757. 

Ireland,  appointment  of  trustees  in,  1758. 

land  purchased  out  of  moneys  bequeathed  on  trust  to  invest  in  land,  of, 
1757,  1758. 

order  appointing,  entered  nunc  pro  tunc,  1758. 

payment  of  capital  money  to,  1773. 

persons  to  be  appointed,  1758. 

possession  during  minority,  as  to,  983. 

scheme,  duties  of,  in  considering,  1779. 

stamp  duty  on  order  appointing,  1758. 

trust  for  sale,  under  settlement  by  way  of,  1781. 

Trustee  Act,  1893,  provisions  of,  applicable  to,  1758,  1759. 
trustees  of  settlement,  consent  of  tenant  for  life  necessary  to  exercise  of 
powers  by,  1754. 

investment  by,  of  money  liable  to  be  laid  out  in  purchase  of  land, 
1774. 

notice  to  be  given  to,  1755. 
waiver  of,  1755. 

taking  oijy  estate  for  their  lives,  1746. 
undertaking  by  tenant  for  life  to  find  sum  for  improvements,  [1776]. 

to  raise  question,  [1765]. 
undivided  shares,  laud  held  in,  1746,  1749. 
water  supply,  new,  provision  of,  1778. 

SETTLEMENT,  Chap.  XXVIII.,  1624—1782.    See  Settled  Land  Acts. 

account  and  inquiries  against  trustees  as  to  settled  property,  [1073 — 1077, 

1657—1659]. 
accumulations  for  portions,  1665,  1666. 

acquiescence,  a  bar  to  avoidance  of  voluntary  settlement,  1638. 
ademption  of  legacy  by  gift  or  portion,  [1533],  1537,  1538,  1667,  1668. 
advancement,  what  is,  1669 — 1771.    See  Advancement. 
advances,  inquiry  as  to,  by  way  of  portion,  [1661]. 

declaration  that  advance  within  power,  1662. 

hotchpot,  bringing  into,  [1436],   1447,  [1533],  1537,    1538,    [1662], 
1666,  1667. 

interest  on,  charged,  1538,  [1661]. 

son's  share  advanced  on  his  executing  post-nuptial  settlement,  [1662]. 
affidavit  of  no  settlement,  [889],  893,  899,  900. 
after-acquired  property,  covenant  for  settlement  of,  enforced,  1630 — 1633. 

declared  not  binding,  [1636]. 

property  bound  by  covenant,  1630-1633. 
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agreements  for,  enforced,  [1624,  1625],  1626-1628,  [1646—1648],  2140. 
against  father  or  his  representatives,  [1624],  1626. 
husband,  [1625],  1626—1628,  1631. 

trustee  of   previous  settlement  refusing  to  transfer,  [1625], 
1626. 
election,  infant  put  to,  by  covenant  to  settle,  1627. 
recital  of  ante-nuptial  agreement  to  settle  in  post-nuptial  settlement, 
sufficient  indication  of  parties,  2143. 

and  to  satisfy  statute  of  frauds,  2144. 
representations  amounting  to  agreement  to  settle,  1626. 
strangers  or  volunteers  entitled  to  benefit  of,  1627. 
trustee  entitled  to  sue  for  enforcement  of,  1653. 
alteration  of,  1643-1646.     See  infra,  "  rectification." 

after  decree  of  nullity  or  dissolution  of  marriage,  923 — 927. 
annual  charges,  declaration  as  to  keeping  down,  [1685]. 
appointed  property,  retention  of,  by  settlement  trustees,  [1663],  1677. 
appointment,  rectifying  settlement  by  varying  power  of,  [1638]. 
power  of  inserted,  [1642]. 

under  power  in,  set  aside  as  fraudulent,  [1672],  1674 — 1676. 
approval  of,  on  infant's  marriage,  [1006,  1012],  1013 — 1015.     See  Wakd  of 

CotrKT. 
articles  for,  rectification  of  settlement  in  accordance  with,  [1638,  1639], 
1643,  1644. 
carried  out  by  the  Court,  [1646—1648],  1652—1654. 

at  suit  of  trustee,  1653. 
construction  of,  1652,  1653. 

different  from   construction   of   executory  gifts  by  will,  1652, 

1653. 
directions  in  articles  may  be  modified,  1653. 
assignment  of  leaseholds  pursuant  to  agreement,  [1624]. 
avoidance  of,  [1634 — 1637],  1637,  1638.     See  Voluntaky  Settlement. 
improvident  settlement,  [1634],  1635,  1637. 
on  marriage  with  deceased  wife's  niece,  [1635]. 
power  of  revocation,  absence  of,  1635,  1637. 
cancellation  of,  when  set  aside,  [1634, 1651]. 
of  bonds,  where  settlement  rectified,  [1639]. 
of  disentailing  deed  executed  by  mistake,  [1651]. 
carrying,  into  execution,  [1657 — 1659]. 
cestui  que  vie,  production  of,  [1713],  1714. 

Chambers,  order  in,  for  sale  of  timber,  on  settled  estates,  [1684]. 
chattels,  of,  directed,  [1650],  1650,  1654. 

excepted  from  Bills  of  Sale  Act,  1878. .  1936,  1940. 
children,  equity  to  have  agreement  enforced  extends  to,  1626,  1627. 
inquiries  as  to,  of  marriage,  [1657]. 

what  children  are  within  marriage  consideration,  1626,  1627. 
confirmation  by  married  woman,  of  post  nuptial,  [891]. 

under  Married  Women's  Property  Act,  1907.  .879,  1632. 
conveyance  declared  unnecessary,  [1642]. 

directed  where  marriage  articles  carried  out,  [1647]. 
settlement  rectified,  [1640]. 
copyhold-f,  tenant  for  life  to  procure  admission  to,  and  contribute  to  fines, 
[1706]. 
inquiry  as  to  surrender  of  settled,  [1076]. 
costs,  appointed  and  unappointed  shares,  out  of,  1454,  1678. 
mortgage  to  rebuild  mansion-house,  of,  [1691]. 
new  trustees,  costs  of  appointing,  raised  by  sale  or  mortgage,  [1706]. 
out  of  estate,  taxation  and  payment  of,  [1624],  1646,  [1649,  1706]. 
protection  of  estate,  of  proceedings  for,  1697. 
raising  portions,  of,  [1661],  1665. 

trustee,  costs,  charges,  and  expenses,  when  allowed  to,  [1634],  1638, 
1646,  1660. 
covenant  for  settlement  enforced,  against  husband,  1626-1628. 
against  widow,  [1625],  1626,  1627. 
to  settle  after-acquired  property,  1630 — 1633. 
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creditors,  when  void  or  f  raudiJent  ag  against,  1628, 1634, 1637,  [2280—2282], 
2283-2287. 
marriage  settlement,  when  set  aside,  2285,  2286. 
parties  to  action  to  set  aside,  2286,  2287. 
death  duties,  1678. 

declaration  that  settlement  valid,  [1625]. 
deeds,  delivery  of,  ordered,  where  settlement  set  aside,  [1634]. 
where  new  trustee  appointed,  [1647]. 
without  prejudice  to  lien,  [1647]. 
defective  execution  of  power  in,  aided,  [1671],  1676,  1677. 
definition  of,  1744,  1745,  1746,  1781,  1782.     See  Settled  Land  Acts. 
dignity  of  a  peer,  of  property  to  go  with,  1650,  1654. 

disentailing  deeds  under  Fines  and  Recoveries  Act,  [1715, 1716],  1717 — 1719. 
dissolution  of  marriage,  effect  of,  923 — 927. 
Divorce  Court,  power  of,  to  deal  with  settlements,  923 — 925. 
divorced  husband's  interest  under,  extinguished,  [923]. 
eldest  son,  meaning  of  term,  1663,  1664. 

younger  son  becoming  eldest,  1655,  1664. 
election  by  infant,  [1525, 1526],  1627. 

to  take  under,  or  against,  [1525, 1526],  1627,  1635. 
enforcing  agreement  for,  [1624,  1625],  1626 — 1628.    See  supra,  "  agree- 
ment." 
enfranchisement  of  rectorial  manor,  [1709]. 

trust  premises,  leave  to  apply  for,  [1647]. 
equity  to,  of  married  woman,  900^911.     See  Married  Woman. 
execution  of,  directed,  pursuant  to  agreement  or  articles,  [1624,  1646 — 
1648]. 
in  performance  of  executory  trust,  [1650]. 
on  advancement  of  part  of  expectant  share  to  son,  [1662]. 
execution  of  trusts  of,  [1657 — 1659]. 
executory  settlements,  [1646—1652],  1652 — 1657. 

devise,  by,  executed  by  conveyance  to  first  taker  for  life,  remainder  to 

children  in  tail,  [1651]. 
life  estates  not  dispunishable  for  waste,  [1651]. 
marriage  articles  carried  out,  [1646 — 1648]. 
powers,  what,  are  inserted  by  Court,  1653. 
purchase  of  land  directed,  [1648,  1649, 1652]. 
reference  to  approve  settlement,  form  of,  1652. 
settlement  to  be  approved  and  executed,  [1649]. 
strict  settlement,  directions  for,  [1650],  1653. 
family  arrangement,  1633.     And  see  Family  Arrangement. 
Fines  and  Becoveries  Act,  rectification  of  deed  enrolled  under,  1643. 
fraud  on  power,  what  appointments  invaUd  as,  [1672],  1674 — 1676. 
fraudulent,  as  against  creditors,  set  aside,  [2280,  2281],  2283,  2284. 
fund  in  Court,  of,  by  order,  [902,  903,  1004]. 
furniture,  inquiry  as  to,  [1684]. 

of,  directed,  [867]. 
future  marriage,  provision  for  children  of,  1016. 

property,  covenant  for  settlement  of,  enforced,  1630 — 1633. 
heir-at-law,  enforcement  of  covenant  by  and  against,  1626,  1627. 
heirlooms,  directions  for  settlement  of,  [1650],  1650,  1654. 

"  actual  possession  under  limitations,"  meaning  of,  1654. 
hotchpot,  bringing  advances  into,  [217, 1662],  1667,  1668. 
clauses,  insertion  of,  in  settlement,  1645,  1646,  1653. 
construction  and  effect  of,  1666. 
life  interests  brought  into,  [1662],  1666. 
husband,  enforcement  of  covenant  against,  1626—1628,  1631. 

life  estate  when  given  to,  1654,  1655. 
Improvement  of  Lands  Act,  orders  under,  [1700,  1701],  1701,  1702. 

closing  of  existing  register  for,  1702. 
improvements,  allowance  for,  1695,  1696. 

indorsement  on  settlement  of  order  avoiding  or  rectifying,  [1635,  1639 — 
1643],  1644,  1645. 
legal  estate  passing  by,  1644,  1645 
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infant,  by,  confirmation  of,  946,  947,  1627,  1628. 

heir-at-law,  enforcement  of  settlement  against,  [1648]. 

married  woman,  by,  879,  1632. 

obligation  on,  to  elect,  1627. 

proceedings  as  to  settlement,  on  marriage  of,  1012 — 1016.    See  Ward 

OP  COUKT. 

ratification  of  settlement  by,  1627. 
repudiation,  1627. 

settlements  by,  under  Infants'  Settlement  Act,  [10051,  1015,  1016. 
1627,  1633. 
inquiry  as  to  settlements  on  testator's  daughters,  [1416,  1417]. 

whether  any,  and  if  proper,  [901]. 
investment.     See  Investment  ;  Teustee. 

interim,  of  money  to  be  laid  out  in  lands,  [1648]. 
land,  in,  application  for,  1656,  1657. 
direction  for,  [218]. 

evidence  of  fitness  of  proposed  purchase,  1656. 
inquiry  usually  directed,  1656. 
leasehold  ground  rents,  power  of,  in,  authorizes  purchase,  1657. 
reversion  of  leaseholds,  in  purchase  of,  with  compensation  to  tenants 
for  life,  [1659]. 
jewels,  executory  trust  of,  carried  out,  [1550],  1650. 
jointure,  confirmed  and  made  good,  [917],  918. 

fraudulent  appointment  of,  1674. 
jointuring,  powers  of,  inserted  in  executory  settlement,  [1650],  1653. 
judicial  separation,  effect  of,  on,  [922,  923],  923,  et  seq. 
leaseholds,  inquiry  as  to  future  management  of,  [1703]. 

sale  of,  comprised  in  settlement,  containing  no  power  of  sale,  1775. 
leases.    See  Settled  Land  Acts. 

inquiries  and  orders  as  to  renewal  of,  [1685, 1703],  1704,  1711. 
power  of  granting,  1694. 
legacy,  of,  directed,  1652. 
Limited  Owners'  Besidences  Acts,  improvements  sanctioned  under,  [1700] 

1701,  1702. 
life   and  derivative  interest  of   divorced  husband  under,  extinguished, 

[923]. 
lost,  inquiries  as  to,  [2226,  2227]. 

estabUshment  of,  [2226,  2227],  2229—2231. 
management  of  settled  estates,  inquiries  as  to,  [1681,  1684,  1703]. 

powers  of,  directed  to  be  inserted,  [1651]. 
mansion-house,  repairs  and  rebuilding  of,  orders  as  to,  [1684,  1691],  1695, 
[1700, 1701],  1702. 
leave  to  tenant  for  life  to  occupy,  [1690]. 
marital  rights,  in  fraud  of,  set  aside,  [2279]. 
marriage  articles,  1643,  et  seq.    See  supra,  "  articles." 
married  woman  an  infant,  confirmation  by,  879,  1632. 

women's  fund,  affecting,  889  et  seq. 
Married  Women's  Property  Act,  1907,  confirmation  of,  under,  879. 

effect  of,  1632. 
Acts  excepted  from,  879. 
minerals,  right  to  royalties  on  working,  [1690],  1694. 

sale  of,  separately,  [1678, 1679],  1680. 
misrepresentation  by  intended  wife,  1637. 
mistake,  avoidance  of  settlement  on  ground  of,  1633,  [1635]. 

rectification  of  settlement  on  ground  of,  [1640 — 1643],  1643,  1644. 
evidence  of,  what  sufficient,  1643,  1644. 
name  and  arms  clause,  compliance  with,  1655,  1656. 
none,  affidavit  of,  [889],  893,  899,  900. 
order  of  Court,  by,  [902—904,  1004],  1017. 

originating  summons,  validity  of  settlement  determined  on,  1421. 
"  outgoings,"  declaration  as  to  construction  of,  [1689]. 
parol  agreement  for,  enforced,  [1624]. 

evidence  of  intention,  rectification  of  settlement,  1644. 
personalty,  settlement  of,  directed,  1652. 
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portions,  power  to  charge,  insertion  of,  in  settlement,  [1650],  1653. 

raising  and  securing,  [1660,  1661],  1663 — 1666.     Avd  see  Pobtions. 
shifting  clause  not  carried  out  so  as  to  defeat  portions,  1655. 
post-nuptial  settlement,  examination  of  married  woman  as  to,  and  con- 
firmation, [891]. 
recital  of  ante-nuptial  agreement  to  settle,  containing,  2143. 
when  voluntary,  1627. 
power  to  appoint  life  estate  to  husband,  when  inserted  by  Court,  1654. 
powers  to  be  inserted  in,  1653 — 1655. 

protector  of,  consent  by  Court  where  tenant  for  hfe  convicted  of  felony, 
[1715],  1717. 
consent  of,  given  subsequently  to  disentailing  assurance,  vaUd,  1717. 
inquiry  as  to,  [1715]. 

office  of,  by  whom  and  how  exercisable,  1717,  1718. 
proceedings  where  lunatic  is,  1717. 
purchase  of  land  to  be  settled,  [1648,  1649, 1652]. 
inquiry  as  to,  [1649],  1656,  1657. 
investment  in,  when  and  how  authorized,  1656,  1657. 
reversion  of  leaseholds,  [1659]. 
wiU,  pursuant  to,  [1649]. 
receiver  of  funds  subject  to,  appointed,  [735]. 
recoup,  beneficiary  declared  hable  to,  1635. 
rectification  of,  alterations  initialed  by  Judge,  1645. 

ante-nuptial  agreement,  carrying  out  intention  of,  [1639],  1043,  1644. 
appointment,  power  of,  by  varying,  [1638]. 

inserted,  [1642]. 
costs,  1646. 

jurisdiction  to  make  solicitor  pay  costs,  1646. 
counsel's  draft,  in  accordance  with,  [1640]. 
declaration,  by,  and  judgment  for  conveyances,  [1640]. 

of,  indorsed  on  settlement,  [1639—1643],  1644,  1645. 
instances  of,  1645,  1646. 
jurisdiction,  when  and  how  exercised,  1643,  1644. 

lapse  of  time  not  regarded,  1646. 
marriage  articles,  to  correspond  with,  [1639]. 
mistake,  rectification  on  ground  of,  [1640—1643],  1643 — 1646. 
omission  of  words,  &o.  unintentionally  inserted,  [1640],  1645. 
parol  evidence  of  intention,  1644. 
power  of  appointment  inserted,  [1642]. 

varied,  [1638]. 
Trustee  Relief  Act,  on  petition  under,  [1642],  1645. 
voluntary  settlement  not  generally  rectified,  1638. 
will,  giving  effect  to,  1646. 
redemption,  equity  of,  in  settlement,  judgment  for  foreclosure  where,  [2005]. 
religious  profession,  condition  as  to,  1656,  1677. 
renewing  leases,  orders,  &c.  as  to,  [1684,  1703],  1704,  1705.    See  Tenani 

FOR  Life. 
repairs'  and  improvements  by  tenant  for  life,  allowance  for,  1695,  1696. 

proper  to  be  done,  inquiry  as  to,  [1684],  1695. 
repudiation  on  attaining  majority,  1627. 
residence,  condition  as  to,  1656. 

restraint  on  anticipation,  when  inserted  in  executory  settlement,  1654. 
reversionary  property,  of,  enforcement  of  agreement  for,  1627,  1631. 
roads,  inquiry  as  to  repair  of,  [1684]. 
sale  or  enfranchisement,  leave  to  apply  as  to,  [1647]. 
satisfaction  of  portion  by  subsequent  gift,  1668,  1669. 
second  marriage,  children  within  consideration  of,  1627. 

of  widow,  enforcement  of  agreement  for  settlement  on,  [1625],  1626 
1627. 
separate  estate  when  bound  by  covenant  to  settle,  1631,  1632. 

use,  trust  for  settlement  for,  how  carried  out,  1654.    And  see 
Maeribd  Woman. 
setting  aside,  [1634, 1635],  1637,  1638.     See  supra,  "  avoidance." 
share  of  residue,  of,  1423. 
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shifting  clause,  strictly  construed,  1655. 

insertion  of,  directed,  [1650],  1655. 

younger  son  becoming  eldest,  1664. 
stamp  on,  161. 

stranger  or  volunteer  claiming  under,  rights  of,  1627 — 1630. 
strict  settlement  in  execution  of  trust  or  articles,  [1650],  1650,  1652  et  seq. 
succession  duty  on  estate  in,  342,  1633. 
suppression  of,  [2239],  2239,  2240. 
surrender  of  settled  pohcy,  sanctioning,  1660. 

tenant  for  life  under,  compensation  to,  on  purchase  of  reversion  of  lease- 
holds, [1659]. 

possession,  let  into,  on  terms,  [1686 — 1689],  1697. 

waste,  when  impeachable  for,  under  executory  trust,  1656.     And  see 
Tenant  fob  Life. 
timber,  inquiry  as  to  cutting,  [1681,  1684]. 

powers  for  cutting,  &c.  directed  to  be  inserted  in  settlement,  [1651]. 

proceeds  of  sale  of,  application  and  investment  of,  [1682 — 1684]. 

sale  of,  ordered,  1681,  [1684]. 
title  deeds,  delivery  of,  to  tenant  for  life,  [1688,  1691],  1698. 
trust,  declaration  of,  when  complete,  1629. 

for  sale,  by  way  of,  provisions  of  Settled  Land  Acts  as  to,  [1761],  1781, 
1782. 
Trustee  Act,  infant  heir  declared  trustee  and  conveyance  directed,  [1648]. 

vesting  interests  of  unborn  issue  where  settlement  set  aside,  [1635]. 
trustee  of,  agreement  for  settlement  enforced  against,  [1625],  1626. 

costs,  taxation  of,  [1634]. 

new,  appointed,  [1642,  1647, 1706]. 
Trustee  Belief  Act,  rectification  of  settlement  on  petition  under,  [1642], 

1645. 
trusts  of,  execution  of,  [1657]. 

undue  influence,  avoidance  of  settlement  on  ground  of,  1633,  1634. 
value  of  life  interest  brought  into  hotchpot,  inquiry  as  to,  [1662],  1666. 
variation  of,  by  Divorce  Court,  923 — 925. 

of  voluntary,  1638. 
varying  power  of  appointment,  rectification  of,  by,  [1638]. 
vesting  of  portions,  1664,  1665. 

voluntary  settlement,  avoidance  of,  [1635,  1636],  1638,  2290.     See  Yolvss- 
TABY  Settlement. 

binding  on  settlor,  1628—1630. 

protected  by  Voluntary  Conveyances  Act,  1893 . .  2290. 
ward  of  Court,  on  marriage  of,  proceedings  as  to,  [1004 — 1012],  1012 — 1016. 
waste,  life  estate  when  made  impeachable  for,  540,  1656,  1693. 
will,  condition  in,  ignorance  no  excuse  for  non-compliance  with,  1655. 

rectification  of  settlement  to  give  efiect  to,  1646. 

settlement  pursuant  to,  directed,  [1649],  1652 — 1657. 

SETTLEMENT  (EQUITY  TO),  900—911.    See  Married  Woman. 

SETTLING, 

conveyance  on  sale  by  Court,  343,  344. 

issue,  362. 

judgment  or  order,  appointment  for,  failure  to  attend,  184. 

minutes,  allowance  for,  297. 

SEWAGE, 

pollution  of  water  by,  injunctions  against,  [605 — 608],  608 — 610. 
jurisdiction  to  restrain,  how  and  when  exercised,  608 — 612. 

SEWEK, 

support  to,  under  Public  Health  Act,  572. 

SHARES.     See  Company. 

account  of  dividends  on,  [1328]. 
administration  of  estate  of  shareholder,  1465,  1594. 

allotment  of,  set  aside  where  misrepresentation  in   prospectus,  [2256], 
2259—2261. 
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blank  transfer,  effect  of,  2038,  2244. 

deposited  to  secure  debt,  filling  up  by  lender,  2244. 
calls  on,  contribution  by  representatives  of  deceased  trustee,  1 107. 

indemnity  against,  in  action  by  vendor  against  purchaser,  [2292]. 

in  administration  action,  [1464],  1465. 
inquiry  as  to,  [1959]. 

carrying  over,  from  one  account  to  another,  231 — 233. 
certificates  of,  custody  of,  obligation  of  company  with  regard  to,  2038. 

estopped  by  issue  of,  2242,  2243. 

pledge  of,  1933. 
charging  order  on,  [470]. 
conversion  of,  in  unlimited  company,  1617. 
director's  qualification,  liability  in  respect  of,  2269. 
discount,  issue  of  shares  at,  700,  701. 
discovery,  right  of  shareholders  to,  94. 
distringas  on,  priority  by,  1928. 
dividends  declared  after  sale  of,  right  to,  2210. 
executor,  devolving  on,  1081,  [1127],  1147,  1465,  1468,  1557,  1594. 
foreclosure  or  sale  of,  though  personal  remedy  barred,  1983. 
forfeiture  of,  improperly,  by  company,  restrained,  [691],  692,  2264. 
gift  of,  1556. 
indemnity,  right  to,  against  calls  on,  [1127],  1147,  1465,  1557. 

against  directors  making  misrepresentation,  2261. 
infant,  transfer  into  name  of,  945,  946,  [2294],  2297. 
issue  of,  not  to  be  paid  for  in  cash,  relief  in  respect  of,  [2442],  2442,  2443. 

to  pay  dividends,  restrained,  [691],  700. 
lien  of  company  on,  effect  of,  [1986],  1992. 
married  woman,  belonging  to,  877. 

liabihty  of,  as  shareholder,  854,  863. 
mortgage  of,  1929,  2037—2039. 
new,  allotment  of,  1621. 
preference,  issue  of,  restrained,  [691],  706. 

not  a  "  security,"  1146. 
purchase  by  a  company  of  its  own  shares,  700. 

of,  set  aside,  2251. 
rectification  of  register  of,  2210,  2263,  [2445],  2446. 
retainer  of,  by  trustee,  1106. 
sale  of,  order  for,  331. 

premature,  liability  of  broker,  2299. 
specific  performance  of  agreements  as  to,  2140,  [2209],  2210. 

judgment  after  winding-up  of  company,  2210. 
stamp  on  warrants,  161. 
Stock  Exchange,  rights  and  liabilities  under  custom  of,  2292 — 2300.     See 

Stock  Exchange. 
surrender  of,  improper,  restrained,  692. 
title  of  lender  to  deposited  shares,  2244. 
trading  partnership,  in,  foreclosure  of,  [1974]. 
transfer  of,  declared  fraudulently  cancelled,  2239. 

blank  transfers,  deposit  of,  to  secure  debt,  2244. 

custody  of,  obligation  of  company  with  regard  to,  2038. 

forged,  reUef  in  respect  of,  [2240],  2242. 

formalities  required  on,  [714],  1929. 

registration  of,  transferor  bound  not  to  prevent  or  delay,  2038. 

restrained,  [470],  471,  472,  [714],  715,  716. 

when  complete,  2037,  2038. 
transferor  and  transferee,  mutual  rights  and  liabilities  of,  2295,  2296. 
trustee,  in  name  of,  1092,  1147,  1149. 

retaining,  1106. 
voting  powers  of  holders  of,  695,  705. 

SHARES  OF  RESIDUE, 

inquiry  as  to  incumbrances  on,  [1416]. 

receiver  of,  appointed,  749,  760. 

trustees  of,  made  parties  to  administration  action,  1423. 
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SHERIFF, 

appeal  by,  in  interpleader,  497. 

committal  or  attachment  of,  for  not  making  return  to  writ,  409,  [437],  437, 

costs  of  execution,  422,  501,  502,  503. 

interpleader  not  payable  to,  419,  503. 
discharge  of  prisoner  by,  465. 
discovery  against,  or  by,  as  to,  66. 
fees  and  possession  money,  right  to,  419,  601,  602. 
injunction  against  trespass  by,  720. 
interference  by,  -with  receiver,  745. 
interpleader  at  instance  of,  498 — 503.     See  Intbrpleadek. 

in  County  Court,  503. 
penalties,  liability  for,  419. 
possession,  to  remain  in,  [499]. 
poundage,  419. 

receiver  to  deliver  statement  as  to  goods,  729. 
sale  by,  under  writ  of  execution,  420 — 423. 
sell  goods  and  pay  proceeds  into  Court,  to,  [498],  500. 
solicitor's  authority  to  give  directions  to,  1032. 
withdraw,  to,  [499],  500,  501,  729,  745. 

SHIFTING  CLAUSE.     See  Settlement. 
construction  of,  1655. 
insertion  of,  in  settlement,  [1650],  1655. 
younger  son  "  becoming  eldest,"  1664. 

SHINGLE, 

removal  of,  restrained,  539,  [551],  589,  689. 

SHIP 

arrest,  release  from,  in  foreign  country,  in  action  in  rem,  722. 

assignment  of,  excepted  from  Bills  of  Sale  Act,  1936,  1940. 

broker,  right  of,  to  commission,  1336. 

cargo,  account  of,  [1330],  1333. 

earnings  of,  declarations  of  rights  to,  1610,  1617,  1618. 

foreign,  specific  performance  of  agreement  for  sale  of,  2142. 

infant,  belonging  to,  guardian  how  far  competent  to  deal  with,  981. 

injunction  restraining  shipping  of  goods  with  plaintiff's  trade  mark,  [614]. 

mortgage  of,  1907,  1952. 

receiver  of,  756. 

iolicitor's  lien  on,  as  property  recovered,  priority  of,  1049. 

specific  performance  of  agreement  for  sale  of,  [2209],  2210. 

stoppage  in  transitu,  declaration  of  right  of,  [2302],  2303. 

SHOOTING, 

directions  for  letting  infant's  rights  of,  [973]. 

grant  of  right  of,  does  not  entitle  grantee  to  restrain  cutting  cf  trees  by 
grantor,  541. 

SHORT  CAUSE,  147,  180. 

action  fit  to  be  heard  as,  147. 

marked  "  short,"  147,  148. 
further  consideration  heard  as,  351. 
motion  for  juc'gment  heard  as,  180. 

rectification  of  settlement,  action  for,  not  to  be  heard  as,  148,  180. 
special  case  not  heard  as,  357. 

SHORT  NOTICE, 

leave  to  move  on,  378. 

SHORTHAND  NOTES, 

costs  of,  when  allowed,  249,  271,  297. 

on  appeal,  813,  834,  835. 
production  of,  ordered,  92. 

Beferences  to  the  forms  are  printed  thus  [795]. 
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SHOWING  CAUSE, 

judgment,  against,  by  infant,  939 — 941. 

SIGN  BOAED, 

injunction  against  interference  with,  549. 

SIGN  MANUAL, 

for  administration  of  charities,  1252. 

SIMONY, 

discovery  exposing  to  forfeitures  for,  96. 

SLANDER, 

interrogatories  in  action  of,  85. 

particulars  in  action  for,  42. 

title,  of,  injunction  against,  [675],  676,  677. 

of  business  carried  on  by  receiver,  contempt  by,  459. 
trade,  injurious  to,  restrained,  [674,  675],  676,  677,  [688]. 

SLIP, 

accidental,  in  judgment  or  order,  correction  of,  125,  187 — 189,  203. 

SMALL-POX  HOSPITAL, 

injunction  against  using  cottage  as,  [596]. 

SMOKE    NUISANCE, 

injunction  against,  599,  600,  601. 

"  SOLE," 

meaning  of  term,  859,  860. 

SOLICITATION  OF  CUSTOMERS, 
restrained,  530,  684. 

SOLICITOR,  Chap.  XL.,  1028—1072. 
account  by,  273. 

of  dealings  and  transactions  by,  [1052],  1053—1058,  1318,  [1328], 
1331,  1334. 

settled  with,  opening,  1054,  1055. 
action  brought  by,  taxation  after,  [273,  274],  275. 
by,  to  recover  fees,  leave  of  Court,  261. 

restraint  of,  until  one  month  after  delivery  of  bill,  264. 
without  authority,  costs  of,  131,  [1028,  1029],  1029,  1030. 
dismissed,  [1028]. 
admission  of,  1068. 
affidavit,  as  to  fitness  of  trustee  should  not  be  made  by,  1190. 

to  answer  matters  in,  1068,  1069. 
agent  employed  by,  privilege  as  to,  94  el  seq. 
taxation  of  bill  of,  258,  263,  289,  294. 
agreements  between  solicitors  and  their  chents,  265 — 267,  1053,  1054. 
before33&34V.  c.  28..265. 
under  that  Act,  265,  266,  1053,  1054. 

agreements  in  nature  of  champerty  excluded,  266,  267. 
by  guardian,  trustee,  or  committee,  266. 
how  enforced  and  set  aside,  266. 
must  be  in  writing  and  signed,  266. 
re-opened  under  special  circumstances,  266. 
under  SoUcitors'  Remuneration  Act,  1881 .  .267,  [300],  301. 
mortgagor,  by,  to  pay  sum  fixed,  267. 
signature  of,  267. 
allowances  to,  on  taxation,  245,  246,  270,  271,  287  et  seq.    And  see  Taxation 

OF  Costs. 
appeal  by,  from  order  striking  off  rolls,  31,  818,  1069. 

from  order  directing  payment  of  costs  personally,  820. 
appointing,  to  represent  parties,  [1029]. 
appropriation  of  sums  by,  299. 
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arrest,  privilege  from,  432,  460,  1066. 

attachment  against,  for  not  paying  balance  due,  306,  [429].     See  Attaoh- 
MBNT;  Debtors  Act. 
bankruptcy,  effect  of,  1126. 
costs  of  motion  for,  action  maintainable  against  solicitor  to  recover, 

264,  408. 
enforcing  delivery  of  bill,  272. 
struck  off  roUs,  liability  to,  307,  432. 
authority  of,  1029 — 1034. 

action  brought  without,  dismissed,  131,  [1028]. 
payment  of  costs  by  solicitor,  [1028,  1029],  1029,  1030. 
balances  in  hand,  interest  on,  299. 
bankruptcy  of  client,  effect  of,  1039. 

of,  not  protecting  from  arrest,  1066. 
bill  of  costs  of,  form  and  signature  of,  267,  268,  270. 
delivery  of,  262.     See  infra,  delivery, 
payment  of,  what  constitutes,  279. 
business,  restrained  from  carrying  on,  within  certain  limits,  [523]. 
carriage  of  order,  having,  duty  of,  270. 
cause  in,  affidavits  not  to  be  sworn  before,  110. 
certificate  (general)  prepared  by,  321. 
certificate  of,  renewal  of,  1072. 

prooeedings  by  uncertificated  solicitor,  1071,  1072. 
restrained,  1071. 
champerty  and  maintenance,  agreement  by  solicitor  in  nature  of,  260,  267, 

1053,  1057. 
change  of,  11,  1034,  1035,  1041,  1042. 
lien  in  case  of,  [1035,  1036],  1041. 
married  woman,  party  to  matrimonial  suit,  by,  rights  of  solicitor  as  to 

costs,  1035. 
notice  of,  11,  1032,  1034. 
class  of  persons,  nominated  to  represent,  296,  [1029],  1455. 
clerk  to  local  board,  lien  of,  1039. 

client,  and,  contracts  between,  subject  to  scrutiny,  1055. 
commission,  receiving,  1057. 

committal  of  client  for  non-payment  of  costs,  [428]. 
company,  of,  lien  on  documents  of,  1039,  1040. 
receiver,  effect  of  appointment  of,  1039. 
summary  jurisdiction  over,  1062. 
compromise  affecting,  126. 

authority  of,  to  bind  client  by,  1030,  1032,  1033,  1062. 
lien  of,  how  affected  by,  1050. 
conduct  of  action  taken  from  client,  duty  where,  1461. 

sale,  duties  and  charges  of,  in  reference  to,  304,  305,  330,  331. 
342. 
consent  by,  binding  on  client,  125. 
contracts  between,  and  client,  subject  to  scrutiny,  1055. 
Conveyancing  Act,  relying  on  provisions  of,  1063. 
conveyancing  fees  payable  to,  301 — 306. 
costs  of,  defending  in  person,  297. 

death  of  client,  incurred  subsequently  to,  1032. 

improper  proceedings  ordered  to  be  paid  by,  [1028,  1029],  1029,  1030, 

1061,  1062.    See  Costs. 
interest  on,  253,  299,  300,  1055. 
mortgage  for,  1054. 

not  ordered  to  pay  costs  of  rectifying  settlement,  1646. 
party  for  costs,  ought  not  to  be  made,  39,  1062. 
payment  of  costs  to,  out  of  fund  in  Court,  [238 — £40]. 
personally,  ordered  to  pay,  248,  1062,  1063. 
counsel,  pledging  client's  credit  to,  1033. 

fees,  of,  keeping  back,  1070. 
country  solicitor,  attendance  of,  at  trial,  allowance  for,  289.     And  see  infra, 

London  agent, 
day,  costs  of,  ordered  to  pay,  1062. 

Beferences  to  the  I'orma  are  printed  thus  [795]. 
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dealings  between,  and  client,  1053 — 1058,  1064—1066. 
account  of,  [1052],  1054,  1055,  [1328],  1331,  1334. 
disqualification  of  soHoitor  to  accept  benefit  from  client,  1053 — 1055, 

1064. 
setting  aside,  1055—1057,  2245,  2255,  2256. 
delay,  effect  of,  1057,  1058. 

omts  probandi  in  application  to  set  aside,  1054,  1055,  1056. 
Debtors  Act,  when  liable  to  attachment  under,  432,  1062. 
deceased,  costs  of,  moderated,  though  no  longer  taxable,  [285]. 
defaulting,  imprisonment  of,  432,  1062. 

delay  or  misconduct  of,  costs  occasioned  by,  248,  [1058, 1059],  1062,  1063. 
delivery  of  bill,  to  party  chargeable,  252,  272. 
enforcement  of,  [271],  272,  273. 
against  London  agent,  273. 
by  attachment,  272. 

indorsement  and  service  of  order,  272,  273. 
item  bill,  of,  does  not  preclude  taxation  by  scale,  306. 
leave  to  deliver  additional,  pending  taxation,  [272]. 
order  for  delivery  of  copy,  [280]. 

particulars  when  solicitor  alleges  he  has  already 
delivered  bills,  [272]. 
to  client's  representatives,  [283]. 
delivery  of  securities  to,  not  of  course,  207. 
disbursements  by,  allowance  of,  288,  299. 
interest  on,  299. 
scale  fee,  not  included  in,  303. 
discharge  of,  [1035],  1041,  1042,  1052,  1058,  1061. 
disciplinary  jurisdiction  of  Court  over,  1060  et  seq. 
discovery,  not  to  be  party  for,  63,  88. 
default,  98. 
privilege,  89—93. 
distinct,  judge  may  require,  296,  319. 
district  registrar,  when  precluded  from  acting  as,  175. 
documents  delivered  out  to,  [57]. 
election  agent,  retained  as,  costs  of,  263. 

by,  as  to  mode  of  charging  for  conveyancing  business,  303. 
enforcement  of  judgment  or  order  against,  306,  408,  [428,  429]. 
entries  in  books  of,  acting  for  trustees,  when  not  admitted  in  evidence,  151. 
equitable  mortgage,  receipt  of  deeds  by  solicitor,  1981. 
etiquette,  rules  of,  not  binding  on  lay  client,  1033,  1034. 
examination  and  admission  of,  1068,  1072. 
execution,  is  fundus  officio  after,  1032. 
executor  of,  taxation  of  bill  by  or  against,  [282,  283]. 

who  is,  when  entitled  to  charge  for  professional  expenses,  1137. 
fiduciary  relation  of,  to  client,  1053  et  seq. 
firm  of,  liabihty  of,  1065,  1066,  1095,  1096. 
fraud  of  partner,  1063. 
fraudulent,  summary  jurisdiction  over,  1070. 
funds  in  Court,  loss  of,  held  liable  for,  [1058],  1061. 
future  costs,  taking  security  for,  1053,  1054. 
general  agent,  employed  as,  must  keep  proper  accounts,  262. 
gifts  from  clients  to,  set  aside,  1053 — 1058,  [2340],  2341. 

by  will,  1055,  1056. 
goodwill  of  business  of,  transfer  of,  1039. 
guardian,  not  appointed,  952. 
husband  acting  as,  of  wife,  880. 

improper  proceedings,  held  liable  for,  [1058,  1059],  1060 — 1062. 
Incorporated  Law  Society,  jurisdiction  and  powers  of,  1068 — 1070. 
infant  bound  by  acts  of,  939. 

lien  of  solicitor  available  against,  1051. 
injunction  against,  acting  in  opposition  to  former  client,  1061. 
exercising  power  of  sale,  1901. 
practising  as,  [523]. 
to  protect  lien  of,  [1043],  1045,  1046. 
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inspection  of  documents  by,  79,  80. 
interest  on  costs,  when  entitled  to,  299,  300,  1055. 
investment,  receiving  money  for,  liability  of,  1064,  1066. 
judgment,  continuance  of  authority  after,  1032. 

liberty  to  enter  up,  for  costs,  on  undertaking,  [275]. 
jurisdiction  and  control  of  Court  over,  1060  et  seq. 

in  oases  of  mere  negligence,  1062,  1063. 
liability  of,  delivering  writ  to  sherifE  for  execution,  419. 
lien  of,  on  fund  in  Court,  1042  et  seq. 

as^gainst  assignee  of  client,  [1044]. 

charging  fund,  [1042,  1044],  1045. 

charging  life  interest  and  restraining  payment  of  dividends, 

[1043]. 
nature  and  extent  of,  1045. 
stop  order  in  protection  of,  [1042,  1044],  1046. 
on  papers  and  documents,  1035 — 1042. 
actively  enforced,  cannot  be,  1038. 

or  used  so  as  to  impede  proceedings,  184,  185,  1041. 
company  being  wound  up,  acting  for,  1040. 
compromise,  how  affecting,  126,  1050. 
determination  of,  1042. 
nature  and  extent  of,  1038 — 1040. 
on  undertaking  to  return  or  produce,  [1036]. 
order  for  delivery  to  new  solicitor  subject  to  lien,  [1035 — 1037]. 
to  solicitor  of  creditor  conducting  action,  [1036]. 
production   and  delivery  of  documents  subject  to  lien,  77, 
[1035,  1036],  1040. 
where  solicitor  has  discharged  himself,  1041. 
where  he  has  been  discharged,  1041. 
receiver  to  deliver  documents,  subject  to,  [733],  1040. 
retainer,  extends  to  costs  of  estabUshing,  1031. 
rights  and  equities  affecting  client,  is  subject  to,  1038. 
security  for  particular  costs,  does  not  affect  general  hen,  1042. 

by  lodgment  of  fund  in  Court,  [1036],  1040. 
town  agent,  right  of,  to,  1040. 
waiver  of,  by  taking  security,  1051. 
on  property  "  recovered  or  preserved,"  [1043,  1045],  1046 — 1052. 
assignment,  1049. 

attaches  to  money  received  by  way  of  compromise,  126. 
charging  orders,  [1042 — 1045]. 

trustees'  costs,  priority  of,  1047,  1049. 
without  prejudice  to  prior  charging  order   or   right  of 
solicitor  subsequently  employed,  [1045]. 
compromise,  how  affected  by,  126,  1050. 
garnishee  order,  how  affected  by,  482,  1049. 
jurisdiction  of  Court  or  Judge,  1051. 
nature  and  extent  of,  1046—1049. 
priority  of,  482,  1049,  1366. 
procedure  to  obtain  charging  order,  1051,  1052. 
sale,  enforced  by,  [1043]. 
set-off  notwithstanding,  252,  1049,  1050. 
stop  order,  how  affected  by,  488,  1049. 
Limitations,  Statute  of,  when  entitled  to  benefit  of,  1057,  1003,  1060. 
London  agent,  action  against,  for  account,  264. 
authority  and  retainer  of,  1031,  1035. 
communications  with,  when  privileged,  89,  90. 
deMvery  and  taxation  of  bill  of,  258,  273,  299. 
lien  of,  1040,  1047,  1052. 
lunatic,  liable  in  respect  of  improper  proceedings  on  behalf  of,  [1059]. 
managing  clerk  of,  authority  of,  1033. 

fraudulent  act  of,  1033,  2249. 
married  woman,  husband  acting  as,  of,  880. 

party  to  matrimonial  suit,  changing,  solicitor's  right  as  to  costs,  1035. 
misconduct,  &o.,  costs  occasioned  by,  248. 
liabUity  for,  1060—1066. 
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mistake  of,  cheut  when  not  prejudiced  by,  832,  1062,  1063. 
money  order,  duty  of,  in  reference  to,  202. 

scrivener,  acting  as,  1331. 
mortgage  to,  by  cKent,  303,  1052—1057,  1837. 

costs,  for,  1054. 

to  stand  for  amount  actually  due,  [1052]. 
mortgagee,  charges  by  for  professional  services,  1064, 1065, 1878, 1879, 1905. 

restrained  from  selling,  719. 
Mortgagees'  Legal  Costs  Act,  1895,  when  entitled  to  benefit  of,  1064,  1065. 
mortgagor's,  paying  o£E  debt,  account  against,  1899. 

retainer  of  deeds  by,  1875. 
negligence,  liability  for,  1057,  1062,  1063,  1646. 

when  ordered  to  pay  costs  occasioned  by,  [1058],  1063,  1646. 
new,  substituted  service  of  subpoena,  to  name,  [10]. 
nomination  of,  to  represent  parties,  [1029]. 
notice,  constructive,  through,  1034,  1082,  2035—2037. 
office  of,  production  of  documents  at,  [54i,  55],  80. 

may  not  be  charged  for,  80. 
official  liquidator,  to,  1031,  1039. 
papers,  delivery  of,  by,  148,  1040,  1041.     See  supra,  lien. 

neglecting  to  deliver,  for  use  of  Judge,  148. 
particulars,  order  on  special  application  to  deliver,  where  sohcitor  alleges 

he  has  already  delivered  bills,  [272]. 
partner,  liability  for  acts  of,  1063,  1065,  1066,  2111. 

of  trustee,  employed  as  solicitor  to  trust,  1137. 
partnership,  declaration  of  rights  of,  2091. 

judgment  in  action  to  wind  up,  2099. 
pauper,  assigned  to,  [1020],  1022. 
payment  to,  of  sums  under  £10.  .229. 
practising,  restrained  from,  within  certain  limits,  [523]. 
premium  paid  to,  when  recoverable  from,  1378. 
privilege  of,  from  arrest,  432,  460,  1066. 
privileged  communications  to,  89  et  seq. 

not  privileged  to  conceal  residence  of  ward  of  Court,  1002. 
production  of  documents  by,  subject  to  lien,  77,  1040,  1041. 

order  for  production  not  made  on  solicitor  of  party,  75. 
profit  costs,  entitled  to  charge,  attesting  will,  1057. 

inquiry  as  to,  [1063]. 

mortgagee,  as,  1065,  1905. 
promoter  of  company,  not  liable  as,  2265. 

solicitor  acting  for,  1031. 
purchases  by,  from  ohent,  266,  331,  1055—1057,  2274,  2275. 
receipt  by,  of  purchase  or  mortgage  money,  1032,  1033,  2184. 

of  deeds,  1981. 
receiver  of  business  of,  appointed,  [733],  753. 

solicitor  of  party  not  appointed  receiver,  739. 

special  direction  as  to  papers,  [738]. 
refunding  of  money  by,  jurisdiction  to  order,  28,  1032. 
registrar  of  solicitors,  1068. 

release  of  debts  given  by  client  to,  set  aside,  [2274]. 
rents,  receiving,  must  pay  same  to  receiver,  742. 
representative  of,  taxation  by  or  against,  [282 — 285]. 
retainer  of,  1030,  1031. 

acquiescence,  by,  1030. 

costs  of  establishing,  lien  of,  extends  to,  1031. 

creditor's  deed,  by  trustees  of,  1030,  1031. 

general,  when  sufficient,  1030. 

joint  or  several,  1033,  1035. 

public  company,  by,  1031. 

taxation,  questioned  on,  259,  262. 

urban  district  council,  by,  1031. 
roUs,  striking  off,  [1067, 1068],  1068—1071. 

entitled  to  be  heard,  1069. 
liability  not  extinguished  by,  432. 
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rolls,  striking  o£E — continued. 

on  conviction  for  an  offence,  [1068]. 
payment  of  costs,  [1067]. 
procedure  as  to,  1068 — 1071. 
restoration  to  rolls,  1070,  1071. 
salary  paid  by,  265—267,  1055. 
sale,  solicitor  conducting,  authority  of,  1033. 

may  not  himself  purchase,  331,  1057. 
by  client  to  solicitor,  1065. 
by  solicitor  to  client,  1055 — 1057. 
scale  fee,  when  entitled  to  charge,  301  et  seq. 
scrivener,  acting  as,  liability  of,  1331. 
securities  deposited  with,  liabihty  for,  1064,  1065. 
taken  by,  from  client,  303,  1052—1057. 

disqualification  of  solicitor  in  reference  to,  1053,  1055. 
ordered  to  stand  only  for  amount  actually  due,  [1052]. 
security  taken  in  name  of,  priority  of  client  in  respect  of,  2030. 
separate  appearances,  powers  of  Court,  &o.  as  to,  296. 
service  on,  when  sufiicient,  379,  433,  434,  511. 

substituted  service  on,  [4]. 
set-off  of  damages  or  costs,  how  affected  by,  1049,  1050. 
settled  accounts  with  client,  opening,  1054,  1055. 
Settled  Land  Act,  when  inehgible  as  trustee  under,  1758. 
several  defendants,  retained  by,  1033. 
sheriff,  authority  to  give  directions  to,  1032. 

fees  of,  liability  for,  419. 
stamping  of  deeds,  ordered  to  procure,  at  own  expense,  [1059],  1061. 
stay  of  proceedings  by,  pending  reference,  [274],  275,  276. : 
stop  order  in  favour  of,  [1042, 1044]. 
struck  off  roUs,  attachment  of,  307,  432. 
subpoena,  required  to  produce  documents  under,  1040,  1041. 

to  name  new,  in  place  of  one  struck  off  rolls,  [10]. 
summary  jurisdiction  over,  1060  et  seq. 
suspension  of,  [1067],  1071. 

taxation  of  bill  of,  [254^259],  259—271.     See  Taxation  of  Costs. 
tenant  for  life,  to,  not  appointed  trustee  under  Settled  Land  Acts,  1758. 
town  agents,  relations  of,  to  country  solicitor,  258,  273,  299,  1031,  1035, 

1040.     See  supra,  London  agent, 
transfer  to  County  Court,  right  to  costs  not  affected  by,  805. 
trustee  acting  as,  charges  by,  295,  298,  1137,  1138. 

employed  by,  powers  and  rights  of,  1032,  1033,  1035, 1085—1087, 1095. 
when  appointed  to  be,  1188. 
when  liable  as,  1064,  1065. 
trustees,  retained  by,  power  of,  1033,  1035. 

entries  in  books  of  firm,  acting  for,  not  admitted  as  evidence,  when,  151. 
uncertificated  solicitor,  proceedings  by,  &c.,  307,  1071,  1072. 
undertaking  by,  as  to  refunding  costs,  [140,  840],  840,  841. 
course  of  proceedings,  not  made  in,  1061. 
not  embodied  in  order,  immaterial,  1061. 
personal  liability  of,  who  enters  into,  before  the  Court,  1061. 
to  accept  service,  11. 

enter  appearance,  434,  522. 

make  payments  out  of  moneys  to  be  received,  [868]. 
stamp  deed,  156,  1060,  1061. 
undischarged  bankrupt,  applying  for  renewal  of  certificate,  1072. 
undue  influence  by,  2273  [2274]. 
unqualified  person  acting  as,  1071,  1072. 

County  Court  Judge  has  no  power  to  commit,  1072. 
waiver  of  lien  by,  1051. 

SOLICITOR  AND  CLIENT  COSTS,  [237],  243.     See  Costs. 

SOLICITOR  TO  TREASURY, 

accounts  and  inquiries  in  action  by,  against  a  person  to  whom  administra- 
tion has  been  wrongly  granted,  [1584]. 
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SOLICITOR  TO  TREASURY— continued. 
Act,  1876..  1584. 

administrator  on  behalf  of  Crown,  transfer  to,  [1580,  1581]. 
payment  out  of  parliamentary  deposit  on  certificate  of,  [2414]. 

SOLICITORS  ACT,  1888..  1068— 1070. 
1906.. 1072. 

SOLICITORS'  REMUNERATION  ACT,  1881, 
provisions  of,  [300],  301—306. 

SPECIAL  CASE,  Chap.  XXI.,  354—358. 
amendment  of,  52,  356. 
appeal  from  order  on,  823,  828. 

in  chambers  directing  arbitrator  to  state,  395. 

none  from  order  directing,  823. 

raising  questions  of  fact  only,  824. 
arbitrator  or  referee,  power  of,  to  state,  395,  396,  401,  402,  405. 
costs  of,  [355],  358,  400. 

Court  of  Appeal,  cannot  be  set  down  before,  357. 
foreign  Court,  for  opinion  of,  [808,  809],  810. 
form  of,  356,  357. 
infant  concurring  in,  357. 
interpleader  proceedings,  in,  496. 
lunatic  concurring  in,  355,  357. 
married  woman  concurring  in,  355,  357. 

motion  for  judgment,  action  need  not  be  set  down  on,  pro  formd,  354. 
non  compos  mentis  concurring  in,  357. 
order  on,  which  decides  whole  action,  [354]. 
parties  to,  357. 

under  disability,  357. 
point  of  law  raised  by  pleadings,  [355]. 
question  of  law  set  down  without  stating,  [355],  356,  357. 

.  order  on,  [355]. 
refusal  to  answer  question,  [354],  357. 
setting  down,  354,  357. 

amendment,  in  case  of,  52. 

order  for,  [355]. 

short,  not  to  be  marked,  357. 
when  necessary,  357. 
Sir  G.  Turner's  Act  (13  &  14  V.  o.  35),  provisions  of,  as  to,  kept  alive,  357. 
standing  for  judgment,  order  on,  [354]. 
stay  of  proceedings  pending  determination  of,  131. 
title,  as  to  question  of,  356,  367. 

SPECIAL  CIRCUMSTANCES, 

Master  may  state,  without  direction,  1317. 

SPECIAL  EXAMINER,  [101],  107,  112. 

SPECIAL  GUARDIAN,  [948,  949],  952. 

SPECIAL  INDORSEMENT, 

of  writ  in  action  for  specific  performance,  2161. 

SPECIAL  JURY,  360  [365]. 

SPECIAL  MOTION,  376—380.    See  Motion. 

SPECIAL  PETITION,  371—375.    See  Petition. 

SPECIAL  REFEREE,  402-^07,  597,  604.     See  Refeeee. 
expert  is  not,  316. 

SPECIAL  RETAINER,  297. 

SPECIALTY  CREDITORS, 

priority  of,  in  administration  of  assets,  abolished,  1364.     See  Administra- 
tion ;  Creditok's  Action  ;  DfisT. 
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SPECIALTY  DEBT, 

breach  of  trust,  when  created  by,  1091. 

SPECIFIC    APPROPRIATION,  2300—2302.    See  Appropriation  ;    Bill  of 
Exchange. 

SPECIFIC  BEQUEST,  1544—1561.    See  Legacy  :  Executor.  : 
delivery  of,  [1548, 1549]. 
income  of,  1556,  1557. 
inquiry  as  to  disposal  of,  [1548]. 

SPECIFIC  DENIAL,  162,  179. 

SPECIFIC  EFFECTS, 

delivery  of,  to  person  entitled,  [1549,  1550]. 
inquiries  distinguishing,  [1473,  1548]. 

SPECIFIC  PERFORMANCE,  Chap.  L.,  2136—2225. 
abandonment  or  waiver  of  contract,  2155. 
abatement  or  compensation,  with,  [2190—2193],  2193—2197. 

at  instance  of  purchaser,  2193,  2194. 
vendor,  2194,  2195. 

condition  of  sale  as  to,  2195,  2196. 

questions  of,  must  be  put  in  issue  on  pleadings,  2197. 

rent,  of,  in  action  as  to  lease,  [2192],  2208. 
abstract  of  title,  inquiry  as  to,  and  objections  and  answers,  [2160],  2166. 

sufficiency  of,  2166. 
accommodation  works,  enforcement  of  agreements  as  to,  2141,  2177,  [2211], 

2211,  2212. 
acquiescence,  when  a  defence  to  action  for,  2142,  2156,  2157. 
admission  in  pleadings,  judgment  on,  179. 
agents,  contracts  by,  enforcement  of,  [2136],  2146,  2153,  2154. 
agreement  not  to  bid  at  sale,  no  defence  to  action  for,  2152. 
agreements  enforced  by,  2138—2142,  2150,  2151. 
allegations  necessary  in,  177. 

ambiguity  and  uncertainty  in  contract,  effect  of,  2141,  2147,  2148. 
annuities,  enforcement  of  agreements  for  sale  or  grant  of,  1228,  2139,  2140, 
2156,  [2212],  2224. 

lands  declared  charged,  vesting  order,  1228. 
annuity,  of  sale  in  consideration  of,  2186. 
arbitration  clause,  effect  of,  921. 

archway,  of  agreement  by  railway  company  to  construct,  2212. 
attachment  against  defendant  in  default,  2217.  : 
auction,  sales  of  land  by,  2152. 
auctioneers,  joining,  as  defendants,  2161,  2189.  \ 
award,  of,  2141. 

of  agreement  as  varied  by,  [2222]. 
bs.nkruptcy  of  purchaser,  effect  of,  2188. 
bill  of  sale,  of  agreement  to  execute,  2140. 
bond  not  to  trade  within  certain  limits,  of,  2140. 
breach  of  trust,  agreement  involving,  not  the  subject  of,  2152,  2153. 
building  materials,  of  contract  for  sale  of,  2145. 
buildings  or  works,  of  agreement  as  to,  2141,  [2211]. 
business,  of  agreement  for  sale  of,  [2212]. 
cancellation  of  shares,  enforcement  of  agreement  for,  2140. 
certificate  as  to  title  in  action  for,  [2160],  2162,  2169,  [2176,  2177]. 

against  title,  form  and  effect  of,  2162,  2169,  2187. 
Chancery  Division,  causes  and  matters  assigned  to,  2161,  2206. 
chattels,  of  contracts  for  sale  and  dehvery  of,  2140. 
company,  against,  2154. 
compensation  for  defective  title  or  parcels,  [2190—2192],  2157,  2193—2196, 

[2197]. 
completion,  time  for,  2169,  2170. 

appointment  of  time  and  place  for,  after  judgment,  [2215 — 2217]. 
delay  in,  damages  awarded,  2158. 

vendor  remaining  in  possession,  2182. 
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SPECIFIC  PERFORMANCE— <;oriiM«e(f. 
compromise,  of,  2141,  [2214],  2215. 

order  for,  may  be  made  in  existing  action,  2214. 
condition  precedent,  of  agreement  subject  to,  2148,  2154,  2155. 
conditions  of  sale,  effect  of,  in  action  for,  2152,  2156,  2163—2168.      See 

Vbndoe  and  Purchasee. 
consideration,  defences  on  ground  of  failure,  &c.,  of,  2150. 
contempt,  enforcement  of  order  by  process  of,  2215,  2217. 
conveyance,  direction  for  execution  of,  [2171 — 2177,  2179],  2185. 

as  escrow,  and  to  be  handed  over  on  payment  of  pur- 
chase-money, [2174—2176],  2220. 

concurrence  of  parties  in,  2185,  2186.  - 

defendant  or  other  person  appointed  to  convey,  [2179,  2217]. 

form  of,  and  covenants  in,  2186. 

general  words,  effect  of,  2186. 

order  fixing  time  and  place  for,  [2215 — 2217]. 

parties,  2185,  2186. 

person    appointed    to   convey,    [1225,    1226,    1228],    1233,    1234, 
[2217]. 
copyholds,  of  agreement  to  divide,  1801. 
costs  in  action  for,  2169,  2189,  2190. 

death  of  vendor,  where  action  occasioned  by,  2190. 

infant  heir-at-law,  retainer  of  costs  of,  out  of  purchase-money,  2174. 

lessor,  payment  of  costs  by,  2209. 

liberty  to  prove  for,  [2138]. 

purchaser  when  liable  for,  2189. 

requisitions  on  title,  occasioned  by,  2189. 

reservation  of  question  of,  [2173]. 

set-off  in  respect  of,  [2171]. 

taxation  and  payment  of,  [2171],  2189,  2190. 

where  vendor  does  not  show  title,  2109,  2189. 
County  Court  jurisdiction  in  cases  of,  2161,  2206. 

."  value  of  property,"  meaning  of  words  in  C.  C.  Act,  1888,  sect.  67. . 
2206. 
covenant,  common,  in  husbandry  not  enforced,  2141. 

right  to  enforce,  lost  by  acquiescence,  2142. 
custody  of  child,  agreement  as  to,  1000,  2148. 
damages,  completion,  for  delay  in,  2158. 

failure  to  make  good  title,  for,  or  in  alternative  for  non-performance, 
[2160]. 

inquiry  as  to,  by  reason  of  delay,  [2137]. 
when  directed,  2155. 

judgment  with  inquiry  as  to,  [2159,  2171,  2201,  2202],  2219. 

jurisdiction  to  award,  2157,  2168. 

measure  of,  2155,  2158. 

when  granted  in  lieu  of  specific  performance,  2157,  2158. 

when  not  given  by  judgment  not  assessed  on  motion,  2158. 
declaration  of  right  to,  [2136,  2137],  2161,  2162,  [2172,  2175,  2190,  2205, 
2211]. 

in  case  a  good  title  can  be  made,  [2137],  2161,  2102. 
deeds,  dehvery  up,  of,  [2171,  2179,  2180],  2186,  2187,  [2215]. 

execution  of,  2140. 
default  of  pleading,  motion  for  judgment  on,  2161, 

purchaser,  what  amounts  to,  2181. 
defences  to  action  for,  2142^2157. 
delay  in  applying  for,  when  material,  2156. 

in  completion,  damages,  2158. 

in  taking  objection  to  title,  2189. 

inquiry  as  to  damages  by  reason  of,  [2137]. 
deposit,  return  or  forfeiture  of,  2187—2189,  [2198,  2199],  2201,  [2219]. 
derrick,  enforcement  of  agreement  for  sale  of,  2140. 
deterioration  and  dilapidation,  [2172,  2173],  2183,  2184. 
directors  of  company,  of  contracts  by,  in  breach  of  trust,  2154. 
discovery  in  action  for,  91. 
disentail,  of  agreement  to,  2142. 
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SPECIFIC  PERFORMANCE— coreiTOiicti. 
dismissal  of  action  for,  2187 — 2189. 
easements,  compensation  for  liability  to,  2195,  2196. 

grant  of,  2141. 
ecclesiastical  corporation,  against,  2152. 
enforcement  of  judgment  for,  2215—2225. 
equitable  incumbrancer,  right  of  purchaser  as  against,  2154. 
escrow,  conveyance  to  be  prepared  and  executed  as,  [2174 — 2176]. 
exchange,  of  agreement  as  to,  [1228]. 
execution  of  deeds,  of  agreements  for,  2140. 

works,  of  agreements  as  to,  2141,  [2211]. 
executors  of  deceased  purchaser,  judgment  against,  [2137]. 
expenditure  by  vendor,  inquiry  as  to,  [2191]. 
fairness  of  agreement,  how  to  be  judged,  2149. 
fines  falling  due  before  completion  of  sale  of  manor,  2183. 
fire,  loss  by,  2184. 
foreign  judgment,  enforcement  of,  723,  724,  1523,  1524,  2150. 

land,  of  agreement  as  to,  2142. 
fraud  or  concealment  a  defence  to  action  for,  2151. 
Frauds,  Statutes  of,  contract  within,  2143 — 2147. 
further  consideration,  orders  on,  [2176,  2177]. 
future  dividends  in  bankruptcy,  of  agreement  as  to,  2140. 
goodwill,  agreement  for  sale  of,  when  enforced,  2140. 
heirlooms,  of  agreement  as  to,  2140. 
husbandry,  common  covenants  in,  not  enforced,  2141. 
illegal  agreement  not  enforced,  2149. 

impracticability  or  impossibility  a  defence  to  action  for,  2148,  2154. 
inadequacy  of  price  not  a  defence  to  action  for,  2149. 
infant  cannot  sue  for,  2149. 

or  be  sued,  879,  2149,  2152. 
trustee,  person  appointed  to  convey,  [1226],  1233, 1234,  [2179, 2217], 
2218. 
injunction  granted  where  specific  performance  refused,  527,  2142. 
inquiry  as  to  damages,  [2137],  2155,  [2159,  2171,  2202]. 

as  to  title,  [2158,  2159],  2162,  [2190].    -See  infra,  title, 
inspection  of  tavern  sold  as  a  going  concern,  2177. 

interest  on  purchase-money,  computation  of,  [2137,  2170,  2172,  2175,  2176, 
2177]. 

ceases  to  run,  when,  2180,  2181. 

general  rule  as  to,  in  absence  of  stipulation,  2180. 

income  tax,  deduction  of,  2182,  [2216]. 

payable  from  time  when  good  title  first  shown,  2180. 

rents,  on,  when  charged,  2182. 

rests,  when  directed,  2182. 

special  agreement  as  to,  effect  of,  2181. 

Statutes  of  Limitation,  operation  of,  as  to,  2182. 
intoxication  a  defence  to  action  for,  2152. 
jointure,  of  agreement  for,  1228 
jurisdiction  to  grant,  nature  of,  2138. 

in  cases  of,  assigned  to  Chancery  Division,  2161. 

when  and  how  exercised,  2138 — 2142. 
laches,  when  a  defence  to  action  for,  2155,  2156. 
land  out  of  jurisdiction,  2142. 

Lands  Clauses  Acts,  of  agreements  under,  2139,  2149. 
leases,  of  agreements  for,  [2202—2205],  2206—2209. 

abatement,  with,  [2192],  2208. 

ante-dating  leases,  2209. 

apportionment  of  rents,  2178. 

assignment,  default  by  vendor  in  procuring  consent  to,  [2203]. 
with  proper  covenants,  directed,  [2178]. 

building  lease,  enforcement  of  agreement  for,  [2203]. 
where  agreement  mortgaged  to  lessor,  [2178]. 

concurrence  of  parties  not  obtainable,  where,  2154,  2155. 

construction  of  agreement  for  lease,  2143,  2207,  2208. 
"  usual  covenants,"  what  are,  2207. 
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SPECIFIC  PERFORMANCE— cortmacc?. 
leases,  of  agreements  for — continued. 
correspondence,  contract  by,  [2202]. 
costs  of  action  for,  2209. 
covenants  in  lease,  notice  of,  2166,  2207. 
damages  awarded,  where,  [2202,  2203],  2208. 

inquiry  as  to,  [2202]. 
date  from  which  term  is  to  commence,  ascertainment  of,  2144. 
deficiency  of  parcels  in,  abatement  of  rent,  [2192]. 
description  of  lessor,  2143. 

indemnity  against  rents,  covenants,  &c.,  [2178],  2186. 
inquiry  if  proper  lease  tendered,  [2205]. 
lessee's  action,  judgment  in,  [2202,  2203]. 
lessor's  action,  houses  declared  fit  for  habitation,  [2204]. 
licence  of  landlord,  inability  to  procure,  2154,  2168,  [2203],  2208. 

judgment  where  licence  needed,  [2204]. 
mining  lease,  of,  lodgment  of  money  as  security  for  rent,  2206. 
mortgage,  by,  2206. 

mutual  leases,  enforcement  of  agreement  for,  [2204]. 
option  to  extend  term,  judgment  having  regard  to,  and  to  waiver, 

[2205]. 
partial,  enforcement  of,  2157. 
procedure  in  action  for,  2206. 

receipt  for  rent  not  conclusive  evidence,  2166,  2167. 
relief  against  breach  of  covenant,  2209. 

reversion,  concurrence  of  rival  claimants  in  conveyance,  2183. 
tenant  for  life,  by,  under  Settled  Land  Act,  2206. 
terms  of  lease,  declaration  as  to,  [2204],  2206. 
title,  lessor's,  cannot  be  called  for,  2208. 
vesting  order  under  Trustee  Act,  jurisdiction  to  make,  2218. 
letters,  pleading  agreement  implied  from,  2145. 
liberty  to  prove  against  estate  of  deceased  purchaser,  [2138]. 
licence  to  use  photographs,   verbal  agreement  to  grant,  not  enforced, 

2141. 
lien,  of  purchaser,  for  amount  of  compensation,  2193. 
for  deposit  and  costs,  [2177],  2188. 
of  intending  lessee  for  money  expended,  2205 
of  vendor,  declared  at  hearing,  [2221,  2222]. 
declaration  supplied  on  petition,  2225. 

order  after  attempted  sales,  injunction  and  delivery  of  pos- 
session, [2221,]  2224. 
subsequent  order  enforcing,  by  sale,  [2221],  2224,  2225. 
when  arising,  1990,  1991,  2223,  2224. 
Local  Government  Board,  sanction  of,  to  contract  for  the  supply  of  water 

by  local  authority,  2149. 
loss  by  fire,  2184. 

manager,  agreement  to  employ,  enforced,  [2213]. 
marriage,  articles,  of,  [1646].  See  Settlement. 
married  woman,  not  decreed  against,  under  old  law,  2152. 

unless  agreement  related  to  her  separate  estate,  2152. 
right  of,  to,  862. 
Merchant  Shipping  Acts,  under,  2142. 
mine,  deterioration  in  value  of,  how  assessed,  2183. 
mines,  of  agreement  relating  to,  2156,  2157. 

misdescription,  or  misrepresentation,  defences  to  action  on  grounds  of, 
2151,  2152,  2163,  2164. 
abatement  or  compensation  ordered  in  case  of,  [2192],  2194,  2195. 
maxim  "  caveat  emptor  "  appHed  with  caution,  2152. 
misrepresentation,  in  case  of,  as  to  working  expenses  of  colliery,  [2192]. 

compensation  for,  2194. 
mistake,  when  a  bar  to  action  for,  2150,  2151. 
compensation  when  allowed  in  case  of,  2194. 
distinction  between  setting  aside  contract  and  refusing  to  enforce  it, 

2151. 
remedy  in  cases  of,  2220. 

Vol.  I.  ends  with  p.  846  ;  Vol.  II.  with  p.  1824. 


General  Index.  2831 

SPECIFIC  PERFORMANCE— con/maed. 

money  demand,  agreement  resulting  in,  not  enforced,  2141. 
mortgage,  agreement  for,  enforcement  of,  1841,  2140. 
agreement  to  borrow  money  on,  not  enforced,  2140. 
execution  of,  by  purchaser  directed,  [2191]. 
lessor,  for  advances  by,  [2203]. 
mortgagor,  against,  of  agreement  to  grant  lease,  1896. 

sale  by,  right  of  purchaser  to  separate  conveyance  of  equity  of  re- 
demption, 2185. 
mutual  conveyances  directed,  [2214]. 

easements,  of  agreement  for  grant  of,  2141,  2147. 
mutuality,  want  of,  a  defence  to  action  for,  2148,  2149. 
me  exeat  regno,  writ  of,  in  action  by  vendor,  2217. 
notice  of  sub-purchase,  effect  of,  2153,  2185. 
of  tenancy,  effect  of,  2151,  2207. 
time,  of  the  essence,  when  made  by,  2156. 
to  treat  under  L.  C.  C.  Act,  enforcement  of,  2139. 
mandamus,  when  proper  remedy,  2139. 
nudum  'pactum,  not  enforced,  2149. 
occupation  of  premises,  inquiry  as  to,  [2174]. 

rent,  charging,  [2178],  2182. 
oflEer,  mere,  to  sell,  not  enforced,  2139. 
option  to  purchase  or  take  lease,  of,  2139,  2205,  2208. 
outgoings,  payment  of,  by  vendor,  2182,  2183. 
parol  agreement,  enforcement  of,  2146,  2147. 
where  part  performed,  2146,  2147. 
evidence  of  contract,  when  admissible,  2143 — 2147. 
variation,  agreement  with,  enforced,  2146. 
partial,  in  what  cases  granted,  921,  2157. 
parties  to  agreement,  only  decreed  as  between,  921,  2147,  2161. 
to  action  for,  2161. 
to  conveyance,  2185,  2186. 
partnership  agreements,  of,  [2094],  2095,  2096,  2141. 
patent,  sale  of,  enforcement  of,  2140. 
payment  of  purchase-money,  2184. 

into  Court,  [2172],  2183,  [2222]. 
penalty,  stipulation  for,  not  a  bar  to  action,  2150. 
personal  services,  agreement  for,  enforced  in  special  cases,  2141,  [2213]. 
possession,  delivery  of,  in  default  of  payment,  [2223]. 
power,  of  agreement  as  to  exercise  of,  2153. 
pre-emption,  right  of,  enforcement  of,  2139. 
preliminary  agreement,  of,  2141. 
production  of  documents  in  action  for,  87. 
public-house,  sale  of,  as  going  concern,  2156. 
public  policy,  agreement  contravening,  not  enforced,  2149. 
purchase-money,  lying  idle,  notice  of,  2180,  2181. 
payment  of,  2184. 

into  Court,  [2172,  2222]. 
unpaid,  account  of,  [2171,  2176,  2193]. 
purchaser's  action,  judgment  at  hearing,  [2179]. 

costs  in,  and  dismissal  of,  2189,  2190. 
railway,  shares  in,  agreements  for  sale  of,  enforced,  2140. 

company,  of  agreement  by,  to  construct  siding,  [2211]. 
receiver,  appointment  of,  pending  appeal,  729. 

where  purchaser  in  possession,  753. 
rectification,  in  combination  with,  2234. 
release  from  alleged  promise  of  marriage,  enforcement  of  agreement  on, 

2140. 
rent-charge  kept  on  foot,  [2199]. 
rents,  account  of,  [2170,  2172,  2176],  2182,  2183. 
interest  on,  2182. 
rests  on,  2182. 
requisitions  on  title,  2169,  [2197].     See  Vendor  and  Pubchasbb. 
resale,    judgment    directing,    [2138,    2219].        And    see    Sale    by    the 

COTJET. 
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rescission,  order  for,  2187,  2188. 

stipulation  as  to,  in  conditions  of  sale,  2165. 

where  defendant  refuses  to  comply  with  judgment,  [2218],  2219, 2220. 
restrictive  covenants,  enforcing,  2142. 

stipulations  on  sale  by  lots,  2142. 
reversionary  interest,  of  agreement  for  sale  of,  2156. 
right  to  reUef  by,  [2136—2138],  2138—2158. 
sale  of  lands,  agreement  for,  enforcement  of,  is  as  of  course,  2139. 

essentials  and  requisites  to  contracts  for,  2142 — 2146.     See  Vendor 

AND  PUBCHASBB. 

secretary  of  company,  against,  2154. 

separable,  where  parts  of  contract  are,  2150,  2157. 

separation,  of  agreement  for,  [919],  920,  2140. 

deed,  of  covenants  in,  531,  920,  921. 
sequestration,  enforcement  of  order  by,  2217. 
settlement,  agreement  for,  judgment  for  performance  of,  [1624,  1625], 

1626—1630,  2140. 
shares  in  companies,  of  agreements  as  to,  2140,  [2209],  2210. 

discretion  of  directors  to  reject  transferee,  2210. 

rectification  of  register,  when  proper  remedy,  2210. 

winding-up  of  company,  judgment  after,  2210. 
ships,  of  agreements  for  sale  of,  foreign,  2142. 
siding,  of  agreement  for  construction  of,  by  railway  company,  [2211],  2211, 

2212. 
special  indorsement  of  writ  in  action  for,  2161. 
staying  proceedings  in  action  for,  [2218]. 

in  action  on  terms  of  agreement  for  compromise,  2214,  2215. 

pending  appeal,  842. 
stock,  agreement  for  sale  of,  2140. 

dismissal  of  action  as  to,  without  prejudice  to  future  action,  [2209]. 
sub-purchase,  against  vendor  having  notice  of,  2153. 
telegram,  of  agreement  by,  2144. 
tenant  in  taU,  against,  2177. 
third  parties,  in  case  of,  2147. 
time  of  the  essence  of  the  contract,  when,  2156. 
title,  acceptance  and  estabUshment  of,  [2137,  2159,  2170—2173]. 

consequential  directions,  added  only  if  accepted,  2159. 

certificate  against,  purchaser  not  in  all  cases  discharged,  2169. 
as  to,  order  after,  [2177]. 

damages  for  failure  to  make  out,  or,  in  the  alternative,  for  non-per- 
formance, [2159]. 

declarations  as  to,  [2137,  2159],  2161,  2162,  [2170,  2191,  2197]. 

defect  of,  abatement  in  case  of,  [2192]. 

forced  on  purchaser,  2167,  2168,  [2170]. 

inquiry  as  to,  [2158,  2159],  2159,  2162. 
waiver  of,  2162. 
what  title  to  be  made,  2162 — 2168.     See  Vendob  and  Pue- 

CHASEB. 
when  directed  on  motion,  2162. 
title  first  shown,  2169. 

to  be  made,  2168,  2169. 
where  title  accepted  subject  to  requisitions,  [2159]. 
whether  title  shown  to  part,  [2190]. 
reference  as  to,  [2158,  2159]. 
title  deeds,  dehvery  up  of,  [2171,  2179,  2180],  2186,  2187,  [2215,  2216]. 
trade,  contracts  in  restraint  of,  enforcement  of,  2140,  2150. 
transfer  of  action  for,  to  Chancery  Division,  793,  2161. 
trustee, 

in  bankruptcy,  against,  2154. 

disclaimer  of  lease  by,  2208. 
infant,  not  granted  against,  2152. 

not  granted  against,  where  agreement  involves  breach  of  trust,  2153. 
of  charities,  against,  2152. 
Trustee  Act,  defaulting  party  declared  trustee,  [2217]. 
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Trustee  Acts,  vesting  lands  under,  [1226],  1233,  1234,  2218. 

jurisdiction  of  Court  under,  1233,  1234,  2218. 
uncertain  or  vague  agreement  not  enforced,  2141,  2147,  2148. 
underwriter's  slip,  refused  in  case  of,  2142. 
unreasonable  bargain  not  enforced,  2149,  2150. 

reasonable  part  enforced,  if  separable,  2160. 
urban  authority,  against,  though  no  penalty  specified  in  contract,  2150. 
vacant  possession,  agreement  for  sale  with,  2158. 
valuation  declared  binding  on  beneficiaries,  [2214]. 
Vendor  and  Purchaser  Act,  Provisions  of,  [2197 — 2200],  2200 — 2202. 
vendor's  action  for,  reference  as  to  title  in,  [2158], 

counter-claim  by  defendant,  farm  allowed  to  go  out  of  cultivation, 
,     [2172]. 

order  after  reference  and  certificate  as  to  title,  [2176]. 

specific  performance  at  hearing,  [2170 — 2173,  2179]. 

staying  proceedings  or  dismissal,  2187 — 2189. 
vendor's  lien,  orders  enforcing,  [2220>^ — 2223]. 

nature  of,  222. 
vesting  order  when  made  in  action  for,  1233,  1234,  [2179,  2217],  2218. 
volunteer,  in  favour  of,  1626,  1627. 
waiver  or  abandonment,  when  a  defence  to  action  for,  2155,  2156. 

of  right  to  abatement  or  compensation,  2195. 

plaintiff,  by,  of  stipulations  in  his  favour,  [2212]. 
water  supply,  of  contract  for,  sanction  of  Local  Government  Board,  when 

necessary,  2149. 
wilful  default,  account  of  rents,  &c.  on  footing  of,  [2174],  2182. 

of  vendor,  2181,  2182. 
will,  of  contract  to  leave  by,  or  not  to  revoke,  2158. 
works  or  buildings,  of  agreements  for  execution  of,  2141,  [2211]. 
writ  of  assistance  to  put  plaintiff  vendor  in  possession,  2223. 

SPECIFICATION,  635,  [647],  648,  2312,  2313,  2315,  2316,  [2322].     See  Patent. 
SPEED  CAUSE, 

submission  to,  135. 

SPES  SUCCESSIONIS,  877,  1632. 

SPIRITUALIST, 

gift  to,  set  aside,  2271,  2273. 

SPORTING, 

agreement  as  to,  enforced  by  injunction,  534. 
directions  to  let  infant's  right  of,  [972,  973]. 
lease  of,  by  mortgagor,  1896,  1897. 

Scotch,  enforced  in  England,  591. 
right  of,  no  restraint  against  cutting  timber,  541. 
tenant  for  life  declared  not  entitled  to  right  of,  1691. 

STABLES, 

on  ground  floor  of  London  house,  injunction  against  nuisance  from,  [595], 
602. 

STAIRCASE, 

reinstatement  of,  compelled,  530. 

STAKEHOLDER, 
discovery  by,  87. 
interest,  not  charged  with,  1344. 
of  sum  to  abide  result  of  bet,  493. 
production  of  documents  by,  87. 
right  of,  to  interpleader,  493. 

STAMP,  156—161. 

agreement  requiring,  157,  159. 
allottment  letter,  on,  157,  160. 
annuity,  on  grant  of,  158. 
appeal  from  order  on  case  as  to,  828. 

Bejerencea  to  the  Forma  are  ■printed  thus  [795]. 
VOL.  III.  8  T 


2834  General  Index. 

STAMP — coidinued. 

apportionment  of  duty  under  Lands  Clauses  Act,  [2370],  2404. 

assent  in  writing  by  1.  p.  r.  under  Land  Transfer  Act,  1897,  not  liable  to 

stamp  duty,  1208. 
bill  of  exchange,  on,  157,  158. 
bond,  covenant  or  instrument,  on,  158. 
certificates  of  birth,  &c.,  on,  153. 
charter-party,  on,  160. 
contract  of  agreement,  on,  159. 
conveyance  on  sale,  on,  159. 
costs  when  action  dismissed  for  want  of,  2231. 
coupon,  on,  159. 
Court  fees  paid  by,  158. 
debenture,  on,  157. 

equitable  mortgage,  on,  159,  160,  1982. 
foreclosure  order,  on,  1920. 
foreign  instrument,  on,  157, 
insufficiency  of,  156. 
loan  capital,  on,  160,  1967. 

lost  documents,  presumed  to  have  been  duly  stamped,  157,  2230. 
marketable  securities,  on,  160. 
officer  of  Court  to  call  attention  to  want  of,  156. 
payment  for,  by  sohcitor,  not  included  in  scale  charge,  303. 

order  for,  of  money,  inadmissible  if  unstamped,  157. 
penalty  on  stamping,  156. 
policy  of  insurance,  on,  160,  161. 
powers  of  attorney  and  notarial  acts,  on,  230. 
promissory  note,  on,  157. 
receipt,  on,  156,  161. 
reconveyance,  on,  2187. 
release  on  renunciation,  on,  161. 
settlement,  on,  161. 
share  warrants,  on,  161. 

solicitor  to  stamp  deed  at  own  expense,  [1059],  1061. 
sufficiency  of  ruling  of  judge  as  to,  158. 
transfer  of  colonial  stock,  on,  161. 

mortgage,  on,  notice  to  purchaser  by  reason  of,  2035. 
unstamped  documents,  evidence,  156,  157. 

though  fraudulently  destroyed,  parol  evidence  of,  not  received,  157. 
vesting  orders,  on,  and  appointments  of  new  trustees,  1170,  1208. 
want  of,  156,  157. 

STAMP  ACT,  1801, 

summary  of  recent  decisions  undar,  158 — 161. 

STAND  OVER.    And  see  ArjouKNMENT. 

case  taken  out  of  paper  by  consent  with  liberty  to  restore  is  lis  pendens,  182. 
trial  to  stand  over  with  liberty  to  remedy  defect,  [48]. 

STANNARIES  (COURT  OF),  194. 
Acts  as  to,  194. 
appeal  from,  815. 

STATED  ACCOUNT,  [1337, 1338],  1339,  1342.    See  AccotrNT. 

STATEMENT  OF  CLAIM, 

dismissal  of  action  in  default  of,  [133,]  135. 

further,  41. 

married  woman,  in  action  against,  855. 

partition  action,  verification  by  affidavit,  1801,  1802. 

striking  out,  [31,  34]. 

STATEMENT  OF  DEFENCE.    /See  Defence. 
further,  41. 
striking  out,  [34],  37. 
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STATUS  QUO, 

preservation  of,  by  interlocutory  injunction,  515. 
STATUTE  OF  FRAUDS,  2143—2147.    See  Frauds  (Statute  of). 

STATUTE     OF    LIMITATIONS,  297,  1111,  1112,  1381—1389,  1865—1809 
See  Limitations  (Statute  of). 

STATUTES,  TABLE  OF,  coxciii. 

STATUTORY  DECLARATIONS  ACT,  228. 

STATUTORY  JURISDICTION, 
appeal  from  order  under,  829. 

STATUTORY  POWERS, 

company  must  keep  strictly  within,  694,  697—699.     See  Compaky  ;   In- 
junction. 

STAYING  PROCEEDINGS,  130—133,  795—801. 

account,  taking  of,  not  stayed  pending  appeal,  841,  842. 
administration  action,  in,  134,  799,  800,  1352. 
agreement  for,  enforced  on  motion,  377. 

to  refer,  after,  [384],  391—393. 
appeal  not  to  operate  as  a  stay,  134,  842. 
pending,  839 — 844.     See  Appeal. 
arbitration,  on,  [384],  391—393. 
bankruptcy  of  defendant,  in  case  of,  421. 

sole  plaintiff,  in  case  of,  117. 
certiorari  operating  as,  807. 
Chambers,  in,  pending  appeal,  841,  842. 
compromise,  on  terms  of,  [124],  127. 

concurrent  actions,  proceedings  stayed  in  one  creditor's  suit  with  leave  to 
prove  in  the  other,  [795]. 

foreign  country,  where  one  action  brought  in,  132. 

in  one  action  and  carriage  of  the  other  given  to  the  plaintiff,  [795]. 
costs,  in  default  of  payment  of,  [130],  132. 
creditors'  action,  in,  1352. 
criminal  cases,  in,  133,  798. 
cross-actions,  in  case  of,  800. 
default  in  payment  of  costs,  on,  [130],  132. 

defendant,  against,  with  substitution  of  claimant  in  interpleader,  [490]. 
executor,  against,  799. 

by,  before  probate,  132. 
firm,  by,  until  names  given,  131. 
foreclosure,  in,  against  will  of  defendant,  132. 

on  motion  by  defendant,  1840,  1841. 
foreign  Courts,  in,  132,  [720],  721—723. 

without  prejudice  to  certain  proceedings  or  questions,  [720]. 
frivolous  or  vexatious  proceedings,  38,  [131],  133. 
infant,  where  not  beneficial  to,  [931],  933,  934. 
injunctions  and  other  orders,  suspension  of,  pending  appeal,  842. 
jurisdiction,  in  respect  of  cause  of  action  arising  out  of,  722. 
law,  question  of,  pending  determination  of,  131. 
Palatine  action,  in,  132. 
partnership  action,  in,  2113. 
patent  actions,  in,  801. 
pending  action  in  foreign  Court,  721,  722. 
probate,  before,  132. 

satisfaction  of  judgment,  until,  in  another  Division,  [130]. 
scheme  of  arrangement  by  railway  company,  pending,  2410. 
Scotch  Court,  in,  [720]. 

solicitor,  by,  pending  reference  to  taxation,  [274],  275. 
specific  performance  action,  in,  842,  2214,  2215,  [2218]. 
taxation,  by  order  for,  [274,  275]. 

with  view  to  set-off,  252. 
terms,  upon,  beneficial  to  infant,  [931]. 
test  action,  in  case  of,  [797],  801.  ^-^ 
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title  to  sue  at  an  end,  132. 
winding-up  order,  after,  798. 
writ  issued  without  authority,  131. 

STEAM-HAMMER, 

injunction  against  nuisance  by,  [597]. 

STEWARD, 

account  against,  1315,  1318,  [1328]. 
fee  to,  not  governed  by  scale,  303. 
manor,  of,  receiver  appointed,  [734]. 

STINT, 

common  without,  cannot  be  claimed  by  prescription,  591. 

STIPEND, : 

of  clergyman,  inquiry  as  to  liability  of  estate  for,  [1472]. 

STOCK.    See  Investment  ;  Payment  and  Teansfek  into  and  otri  or  Coukt  ; 
Securities. 
agreement  for  sale  of,  not  specifically  enforced,  2140. 
apportionment  of,  carried  over  to  separate  accounts,  232. 
certificates  for,  deposit  of,  [1978]. 
charging  orders  on,  [468,  469],  474,  475. 
charity,  of,  leave  to  transfer,  [1271]. 
colonial,  transfer  of,  stamp  on,  161. 
conversion  of,  [216]. 
debentures  are  not  "  stocks  or  shares  "  within  Judgments  Act,  1838,  s.  14, 

or  0.  XLVI,  1 :  472. 
dividends  of,  trustee  to  replace,  [1099],  1106,  1107. 
forged  transfer  of,  relief  in  respect  of,  [2240],  2242. 

broker  procuring  registration  of,  liabihty  of,  2242. 
infants,  of,  orders  under  statutes  relating  to,  [971]. 
in  trade,  inquiries  as  to,  [1494,  1496,  2130].    See  Stock  in  Tkadb. 
married  woman,  belonging  to,  877. 
mortgage  of,  foreclosure  of,  [1923],  1926,  1930. 

power  of  trustees  to  lend  on,  1930. 

redemption  of,  [1924],  1930. 

rights  and  Habihties  of  mortgagee  of,  1930. 
replacement  of,  where  transfer  forged,  [2240],  2242. 
set  apart  to  answer  annuity,  [1561],  1574. 
"stocks  or  shares,"  debentures  are  not  within  Judgments  Act,  1838,  b.  14, 

or  0.  XLVI,  1,  472. 
stamp  on  transfer  of  colonial,  161. 
stop  orders  on,  [483,  484]. 
transfer  of.  Bank  of  England  ordered  to  permit,  [2292]. 

enforced  by  attachment,  [427]. 

formalities  required  on,  1929. 

inscribed,  of,  1086. 

into  Court,  196 — 208.     See  Payment  and  Teanseek  into  Court. 

restrained,  [714],  715,  716. 
transferor  and  transferee,  rights  and  liabilities  as  between,  2295,  2296. 
vesting  orders  of,  1180,  [1198—1205],  1210—1221.    See  Trustee  Acts.     ' 
voluntary  transfer  of,  1628. 

STOCK  EXCHANGE,  2292—2300. 

Bank  of  England  to  permit  transfer  of  stock,  [2292]. 
custom  of,  regulating  contracts  for  sale  of  shares,  2296. 

liabihty  of  transferor  and  transferee  under,  2295,  2296. 
intermediate  purchasers,  when  discharged,  2297. 
defaulters  on,  2299,  2300. 
deposit  of  securities  with  brokers,  1992. 

indemnity  against  calls,  in  action  by  vendor  against  ultimate  purchaser, 
[2292—2294]. 
against  several  purchasers  where  shares  no  longer  distinguishable, 

[2294]. 
in  action  against  stockjobber,  where  name  of  infant  passed,  [2294]. 
implied  contract  by  transferee  to  indemnify  transferor,  2295 — 2297. 
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STOCK   EXCHANGE— coM(m«e(J. 
market  prices,  affidavit  aa  to,  231. 
members  of,  rights  and  liabilities  of,  2297—2300. 
settling  day  on,  obtained  by  fraud,  2210. 
stockbroker,  account  by  or  against,  [1329],  1332. 

interpleader  by,  495. 
stockjobber's  liability,  declaration  of,  where  registration  guaranteed,  [2294]. 

STOCK  IN  TRADE, 

inquiries  as  to,  [1494,  1496,  2130]. 

mortgage  of,  1952. 

pledge  of,  within  Bills  of  Sale  Acts,  1940. 

receiver  and  manager,  delivery  of,  to,  [728,  730,  731]. 

STONE, 

included  in  reservation  of  mines,  543,  [550],  569,  571. 

STOP  ORDER,  [483—486],  480^89. 
application  for,  how  made,  486. 
assignee  of  residue,  obtained  by,  1380. 
bankruptcy,  where  effectual  against  trustee  in,  488. 
cash  on,  when  carried  over  under  another  order,  [484]. 
charging  order  not  necessary  as  ancillary  to,  473. 
cheque  of  Paymaster-General,  payment  of,  stayed,  [485]. 
continued,  on  funds  carried  over,  [484]. 
costs  of  apphcation  for,  489,  1160,  1882. 
dealing  with  fund  subject  to,  [220]. 
discharged,  [485]. 

documents,  on,  deposited  in  Court,  [485]. 
effect  and  operation  of,  486,  487. 
evidence  on  application  for,  487. 

further  consideration,  service  of  notice  of,  on  person  having  stop  order,  352. 
interim,  by  charging  order,  [468,  469],  472. 
investment,  &c.,  notwithstanding,  [220]. 

judgment  creditor  applying  for,  need  not  obtain  prior  charging  order,  473. 
lunacy,  on  funds  in,  487,  204. 
married  woman's  property,  on,  487. 
mortgagee  entitled  to  costs  of,  489. 

right  of,  to,  1928. 
notice  of  charging  order  operating  as,  474. 

to  Paymaster  operating  as,  469. 
orders  for,  [483—486]. 
on  capital,  &c.,  [484]. 

and  income,  [484]. 
of  funds  in  Court,  [483]. 
on  cash  carried  over,  [484]. 
documents,  [485]. 

fund  about  to  be  paid  into  Court,  [486]. 
funds  carried  over,  [484]. 
income  of  fund  in  C'ourt,  [483]. 
particular  sum  of  cash,  [484]. 
only  made  where  fund  in  Court,  487. 
parties  having,  must  be  served  on  further  consideration,  352. 
Paymaster-General,  to  be  lodged  with,  486. 
petition  for,  in  lieu  of  summons,  costs  of,  486. 
priority  determined  by  date  of,  487,  488,  1928. 

rights  of  prior  incumbrancer  having  given  notice,  488. 
solicitor's  Uen,  priority  of,  488. 

on  fund  in  Court,  protected  by,  [1042,  1044],  1046. 
taxed  costs,  on,  [1044]. 
title  of  assignor  to  be  shown,  486. 

transferee  to  have  notice  in  lieu  of  original  assignee,  [485]. 
"  without  prejudice  "  to  other  rights,  487. 


STOPPAGE  IN  TRANSITU,  [2302],  2303,  2304. 
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STREAMS.    See  Ripaman  Owners  ;  Rivee. 

injunctions  against  polluting,  [605 — 608],  608 — 612. 

against  obstructing,  [582—585],  587—589. 

STREET, 

alteration  of  name  of,  injunction  against,  693. 

building  line,  mandatory  injunction  in  case  of  infringement  of,  688. 

dedication  of,  to  public,  subject  to  market  rights,  594. 

improvements,  injunction  against  unnecessary  taking  of  land  for,  698. 

laying  out  new  street,  injunction  against,  [688],  688. 

local  authority,  powers  of,  in  reference  to,  581. 

widening,  688. 

STRIKING  OUT, 
abated  cause,  148. 
cause  standing  over,  148. 

company,  name  of,  used  without  authority,  [1029]. 

co-plaintiff  who  has  withdrawn  retainer  and  adding  him  as  defendant,  [48]. 
costs  where  action  is  struck  out,  52. 
infant  plaintifi  repudiating  action,  name  of,  [932],  934. 
name  of  company  used  without  authority,  [1029]. 

infant  plaintiff,  repudiating  action,  [932],  934. 
particulars  of  objections  to  patent,  [641,  642]. 
parties  wrongly  joined,  49,  50,  [1029]. 
pleadings  for  scandal,  &c„  [34],  36,  37,  823,  827. 

SUE-MANAGER, 

receiver  and  manager  empowered  to  appoint,  [731,  732]. 

SUBMISSION, 

account,  to,  [1309],  1312,  [1410]. 

arbitration,  to,  388 — 391.     See  Akbiteation  ;  Referee. 

deeds  and  writings,  to  produce,  [338]. 

entering,  in  judgment,  162. 

foreign  tribunal,  to,  as  to,  389. 

infant  when  bound  by,  939. 

judgment,  to,  by  defendants  not  competent  to  consent,  [176]. 

staying  proceedings  where  there  is  a,  391. 

questions,  of,  by  referee  to  Court,  405 

recital  of,  in  judgment,  162. 

revocation  of,  389. 

settlement,  to  bring  property  into,  [1691]. : 

SUB-MORTGAGE,  1981,  [1985,  2009—2011].    See  Mortgage,  "  derivative." 

SUBPOENA, 

ad  testificandum,  [100],  103,  106.    See  Evidbkcb  ;  Witness. 
arbitrator  or  referee,  before,  404. 
contempt  of,  committal  for,  457. 
duces  tecum,  production  of  documents  OO;  71,  74. 
examiner,  before,  112. 
new  solicitor,  to  name,  [10]. 

solicitor  required  to  produce  documents  under,  1040,  104'. 
to  name  new,  in  place  of  one  struck  off  rolls,  [10]. 
to  show  cause  against  judgment,  [936],  937. 

SUBROGATION,  1990,  1991. 

breach  of  trust,  in  respect  of  money  paid  to  party  committing,  1087. 

building  society,  in  case  of  loan  to,  ultra  vires,  2061. 

costs,  to  right  of  indemnity  for,  1465. 

creditor  of  business,  of,  to  indemnity  of  executor,  1499. 

insurance,  in  respect  of,  2079. 

lien,  to  right  of,  by  payment  of  money,  1990,  1991. 

loan  to  company  borrowing  ultra  vires,  in  case  of,  1967,  2061. 

mortgagee,  of,  to  rights  of  creditors  paid  out  of  mortgage  money,  1089, 1990. 

trustees'  indemnity,  to,  1991. 

SUB-SALE, 

substitution  of  purchaser,  [339],  346. 
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SUBSTITUTED  SERVICE,  13,  307,  373.    See  Service. 
notice  of  appeal,  of,  14,  826. 

SUBSTITUTION, 
of  legatee,  1537.   : 
of  purchaser,  on  sale  by  Court,  [335],  346.    See  Sale  by  the  Court. 

SUCCESSFUL  PARTY, 

right  to  costs,  240,  241,  243,  249,  379. 

SUCCESSION, 

law  of,  as  affected  by  domicile,  1520,  1524.    See  Domicile. 

SUCCESSION  DUTY,  230. 
Act  as  to,  230. 

carrying  over  subject  to,  233. 
cases  as  to,  230. 
certificate  of  amount  of,  230. 
charity,  on  gifts  to,  1256,  1308. 
covenant  by  testator  to  pay  '"  free  "  sum,  1633. 
domicile,  as  to,  230. 
evidence  of  payment  of,  230. 
inquiry  as  to  trust  funds  subject  to,  [1076]. 
jointure,  on  purchase  from  trustees  of  estate  subject  to,  343. 
payment  of,  on  funds  in  Court,  [213]. 
on  sale  by  Court,  342. 
schedule,  to  be  referred  to  in,  224. 
persons  accountable  for,  342. 
power  of  appointment,  on  property  under,  230. 

on  sale  under,  with  consent  of  jointress,  918. 
receipt  for,  effect  of,  342. 

form  of  entering,  in  orders,  [143]. 
sale  of  stock  to  pay,  [1076]. 
succession,  acceleration  of,  as  to,  230. 
transfer  or  payment  subject  to,  [213],  224,  233. 
vendor,  when  payable  by,  343. 
where  succession  accelerated,  230. 

SUCCESSIVE  REDEMPTIONS,  1907—1910. 

SUIT, 

meaning  of  term,  Introd. 

SUMMONS.    See  Chambers  ;  ORiGiNATruG  Summons. 
account,  for,  1313. 

summons  to  proceed  with,  318,  319,  1316. 
adjourned,  order  on,  [308]. 

and  further  consideration,  order  on,  [350]. 
adjournment  of,  into  Court,  [308],  313,  314. 

for  purpose  of  appealing,  822. 

partial,  [308]. 
administration,  for,  311,  312,  1351,  1360,  1420—1422,  1499. 

realty,  of,  1421. 
alteration  of,  309,  316. 
amendment  of  pleadings,  as  to,  311. 
appeal  from  order  on,  820—822,  828,  833,  836. 
appearance  on  originating  summons,  316. 

costs  of  non-attendance,  309. 

process  of  contempt,  315. 
application  not  ex  parte  to  be  made  by,  309. 
certificate  of  Master,  to  vary,  [321],  321—323. 
Charitable  Trusts  Acts,  under,  313,  [1270—1275],  1276—1284. 
charity  cases,  in,  [1270—1275],  1276—1284. 
Copyhold  Acts,  under,  311. 
costs  of  proceedings  on,  289,  309,  313,  320,  321. 

occasioned  by  adjournment  into  Court,  [234]. 
otherwise  than  by,  242,  313,  [2371],  2402. 
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counsel,  hearing,  on,  292,  309,  230. 

County  Court  action,  for  transfer  of,  805 — 807. 

Defence  Acts,  under,  2459. 

directions,  for,  [34],  25. 

discovery  and  production  of  documents,  for,  311. 

dismissal  of  action,  for,  for  want  of  prosecution,  135. 

or  refusal  of,  [137]. 
dividends  on  funds  in  Court,  as  to,  310. 
evidence  on,  314^316,  319. 
foreclosure  absolute,  for,  1920. 
form  and  contents  of,  316,  309  et  seq. 
further  accounts  and  inquiries,  for,  319. 
consideration,  for,  311,  313. 
of,  [350],  353. 

administration  action,  in,  [1389—1402],  1402—1410,  [1433 

—1442],  1442—1456. 
form  of  service,  351. 
when  heard  in  Court,  351,  353. 
hearing  of,  319,  320. 
infant,  in  reference  to,  311,  320. 
injunction,  for,  not  allowed,  313. 
institution  of  proceedings  by,  1. 
interpleader,  for,  422,  495,  496. 
just  allowances  to  be  made  in  taking  account,  319. 
Lands  Clauses  Act,  under,  310,  2361,  2362,  2383. 
Land  Transfer  Act,  1897,  for  purposes  of,  1422. 
Legacy  Duty  Act,  under,  310. 
management  of  property,  as  to,  311. 
Master,  powers  of,  314,  315. 
meaning  of,  1. 

money,  for  payment  of,  into  Court,  206. 
notice  in  lieu  of,  under  summons  for  directions,  25. 
opinion  of  conveyancing  counsel  taken  on,  320. 
order  on,  usual,  [308]. 

to  vary  certificate,  [321]. 
originating,  311  et  seq.,  1420  et  seq.    See  OKiomATLNO  Summons. 
ParUamentary  Deposits  Act,  under,  310. 
payment  in  by  accounting  party,  for,  206. 

or  transfer  of  cash  or  securities,  for,  310. 
proceed,  to,  318,  1316. 
proceedings  on,  308 — 321. 
production  of  documents,  for,  311. 
report  of  referee,  as  to,  406. 
review  of  taxation,  for,  287. 
sale  of  property,  as  to,-  311,  312. 
scandalous  matter,  expunged  on,  320. 
service  of,  11  et  seq.,  1423  et  seq. 

out  of  jurisdiction,  14  et  seq.,  260. 
several  matters  may  be  included  in,  309,  313. 
taxation  of  costs,  for,  268,  260,  272. 
transfer  of,  [791],  792,  794. 
Trustee  Act,  as  to  funds  under,  not  exceeding  £1,000.  .310. 

Acts,  under,  310. 
vary  certificate,  to,  321 — 323.     See  Certificate  or  JVIasteb. 
witness,  enforcing  attendance  of,  319. 

SLTffMONS  FOR  DIRECTIONS,  Chap.  III.,  Sect.  II.,  [24],  25. 

SUPERANNUATION  ALLOWANCE, 

injunction  to  enforce  assignment  of,  531. 

SUPERFLUOUS  LANDS,  689,  706, 707.    See  Railway  ;  Lands  Clauses  Acts  . 

SUPERSTITIOUS  USES,  1253,  1304.    See  Chakity. 
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General  Index.  2841 

SUPPLEMENTAL  ACTION, 

order  in,  where  mortgagees  not  parties  to  original   action  claim  to  be 
interested  after  judgment  therein  passed  and  entered,  [48]. 

SUPPLIANT,  382.    See  Petition  of  Right. 

SUPPORT  (RIGHT  TO),  568—572. 
acquisition  and  loss  of,  568 — 570. 
buildings,  to,  568. 
canals,  of,  571. 
church,  to,  [563]. 
church  walls,  to,  548. 
copyholders'  right  to,  570. 
easement,  is  not,  568. 

Inclosure  Act,  right  of  lord  under,  to  work  minerals,  570. 
injunction  to  enforce,  548,  [563—565],  568—572. 

appreciable  damage  must  be  shown,  568. 
lateral,  [563],  568. 
leases  and  grants,  under,  568. 
minerals,  from,  568  et  scq. 
natural  right  of,  568. 

Railway  Clauses  Consolidation  Act,  under,  570,  571. 
railway,  of,  [564],  571. 
sewer,  to,  under  Public  Health  Act,  572. 
surface,  right  to  let  down,  568 — 571. 
vertical,  568. 
water,  from  subterranean,  568. 

SUPPRESSION, 

instrument,  of,  relief  in  respect  of,  [2239],  2240. 

SURCHARGING  AND  FALSIFYING,  1314—1317,  1340—1342,  1902. 
directions  for,  1314,  1315,  [1336,  1337]. 
notice  of,  319,  1316,  1317,  1340. 
onus  probandi,  1340. 

SURETY,  Chap.  XLVIII.,  2067—2089. 

account  current,  guarantee  to  bankers  in  respect  of,  2076,  2077 

of  sums  paid  by,  [2067]. 
appropriation  of  payments  by,  2076,  2077. 
bankruptcy  of,  effect  of,  2077. 

trustee  in,  for,  2075. 
bill  or  note,  liabilities  of  successive  indorsers  of,  2080. 
broker,  rights  of,  bujring  for  undisclosed  principal,  2076. 
collateral  securities,  entitled  to  benefit  of,  2075,  2088,  2089. 
collector  of  taxes,  liability  of  surety  for,  [2067],  2082,  2084. 
composition  deed,  joining  in,  with  reservation  of  rights,  2075. 

enforcement  of,  against,  2080,  2081. 
compounding  with  creditor,  rights  of,  2075. 
consent  by,  that  extension  of  time  shall  not  release  him,  [1502]. 
constructive  payment  to,  by  appropriation,  2076,  2077. 
continuing  liabihty  of,  2081. 
contribution  : — 

breach  of  trust,  in  case  of,  2078.     See  Beeaoh  op  Tbust. 
co-directors,  between,  in  respect  of  liabihty  on  shares,  [2068]. 
co-sureties  and  principal,  between,  [2067]. 

between,  [2072],  2078. 
enforcing  right  of,  mode  of,  2080. 
inquiry  as  to  ability  to  contribute,  [2067]. 
liberty  to  apply  in  Chambers  on  failure  to  obtain,  [2069]. 
right  to,  generally,  2074,  2078—2081. 

between  co-defendants  as  to  costs  of  action,  2079. 

sureties  for  receiver,  as  between,  775,  776. 

third  party,  proceedings  to  give  effect  to,  [2071,  2072],  2080,  2081. 

trustees,  between,  2078.     See  Contkibution,  Breach  of  Trust. 

where  guaranty  distinct,  2078. 


References  to  the  Forms  are  "printed  thus  [795]. 


2842  General  Index. 

SURETY— com(m«c(Z. 

costs  and  expenses,  right  of  surety  to  be  paid,  [2072],  2074,  2075,  2079. 
covenant  not  to  sue,  not  equivalent  to  release,  2086. 

rescinded  as  against,  on  non-execution  by  co-surety,  [2074], 
creditor,  refusal  of,  to  sue,  2075. 

negligence  by,  2086,  2087. 
death,  revocation  of  guarantee  by,  2081. 
declarations  of  rights  of,  [2068 — 2074]. 
decree,  authorized  to  prosecute,  2075. 
delay  not  equivalent  to  giving  time  to,  2085. 
discharge  of,  by  acts  of  creditor  affecting  his  position,  2084 — ^2087. 
by  change  in  constitution  of  firm,  2081. 

concealment  or  misrepresentation,  2082,  2083; 

lease  coming  to  an  end  by  dissolution  of  a  company  (the  lessees) , 

2086. 
loss  of  collateral  security,  [2073]. 
non-execution  by  co-surety,  [2074],  2081,  2082,  2083. 
novation  of  debt,  2086. 
variation  of  the  contract,  2083,  2084. 
on  railway  bond  under  Parliamentary  Deposits  Act,  [2074],  2084. 
where  relative  positions  changed,  2084 — 2086. 
disclaimer  of  lease  by  trustee  in  bankruptcy,  effect  of,  2084. 
disclosure  by  creditor  to,  what  required,  2082,  2083. 
distress,  right  of,  not  a  "  security,"  2076. 
dividend  from  debtor's  estate,  surety  entitled  to,  [2068],  2077. 

from  co-surety's  estate,  leave  to  prove  for,  [2069]. 
duration  of  contract  of  suretyship,  2081. 
faithful  services,  guarantee  for,  how  discharged,  2082. 
firm,  guaranty  to,  revocation  of,  2081. 
foreclosure,  party  to  action  for,  1859,  2088. 

judgment  for,  against  surety,  [2087]. 
Frauds,  Statute  of,  requirements  of,  2081. 
giving  time,  discharge  of  surety  by,  2084,  2085. 

consent  by  co-sureties  to,  [1502]. 
hotchpot,  bringing  counter  security  into,  2080. 
indemnity,  claim  for,  notice  of,  under  Ord.  xvi,  48 . .  [2071],  2080. 
costs  against,  2075. 

covenant  for,  not  to  be  restricted  by  its  recitals,  2077. 
form  of  judgment  for,  [2072],  2075. 
impUed  right  to,  2077. 

receiver  and  manager,  liability  of  partners  to  indemnify,  2075. 
right  of  executor  to,  [1462—1464],  1464,  1465.    See  Exboutoe. 
to,  against  principal,  2074 — 2078. 
declared,  [2072]. 

where  partnership  set  aside,  [2091]. 
inquiry  as  to  abihty  of  sureties  to  contribute,  [2067]. 

as  to  liability  of  testator  as,  [1462]. 
insolvency,  contribution  and  indemnity  in  cases  of,  [2068],  1079,  2080. 
insurances,  subrogation,  principle  of,  in  respect  of,  2079. 
interest,  computation  of,  on  sums  paid,  [2067]. 

right  of  surety  to,  2077,  2080. 
joint  guarantee,  duration  of,  2081. 
judgment  against  principal,  not  evidence  against,  2081. 

assignment  of  benefit  of,  to  surety,  2076,  2089. 
leave  to  defend  on  notice  of  claim  to  contribution,  [2072]. 
lease  coming  to  an  end  by  dissolution  of  a  company  (the  lessees),  2086. 
Limitations,  Statute  of,  when  running  against  claim  for  contribution,  2081. 
"  Lloyd's,"  liabihty  to,  on  letter  of  guarantee,  [2071],  2081. 
manager,  receiver  and,  for,  2075. 

married  woman,  enforcement  of  liability  against,  861,  882. 
marshalling  securities  against  or  in  favour  of,  [2016,  2017],  2021,  2089. 
Mercantile  Law  Amendment  Act,  1856,  under,  2076. 
misrepresentation  and  concealment,  effect  of,  2082,  2083. 
mortgage,  concurring  in,  [2087],  2089. 
declared  void  as  against,  2245. 
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mutual  marine  insurance,  contribution  by  members,  [2070]. 
negligence  by  creditor,  discharge  of  surety  by,  2086,  2087. 
part  of  debt,  surety  for,  2077. 
partner,  indemnity  to,  on  retirement,  2126. 

not  prejudiced  by  judgment  against  one,  2076. 
paying  creditor,  entitled  to  stand  in  his  place,  [20681,  2075—2077,  2088. 

and  to  have  assignment  of  securities,  2076,  2089. 
paying  debt,  or  satisfying  judgment,  priority  of,  1362,  1363,  1364,  1935, 

2078. 
policy,  right  to  surplus  proceeds  of,  1935. 

surety  to  account  for  moneys  received  under,  2080. 
principal,  action  against,  for  indemnity,  2074,  2075. 
proof,  right  of,  in  respect  of  liability,  [2069],  2076,  2077,  2079. 
receiver,  appointment  of,  at  suit  of  principal  creditor,  2082,  2083. 
receiver's,  742,  775. 
new,  742,  [772]. 

recognizance  by,  enforcing,  [772],  775,  776. 
receiver  and  manager,  for,  2075.     And  see  Receiver. 
redemption  by,  1859,  1863,  2088. 
release  of,  2081  et  seq.    See  supra,  discharge, 
of  co-surety,  2080. 
of  principal,  2086. 
reservation  of  rights  against,  2086. 

right  of,  to  contribution  and  indemnity,  775,  776,  2077—2081. 
securities,  right  of  surety  to,  on  paying  off  creditor,  2075,  2076,  2089. 

sureties  entitled  to  participate  in  benefit  of,  given  by  principal  to 
co-sureties,  [2069]. 
separable  contract  by,  discharge  of,  2084. 

set-off,  may  plead,  2075,  2077.  roivTQi 

share,  three  sureties  to  prove  for  whole,  each  to  receive  one,  only,  [2073]. 
solvency  of  surety,  guarantee  of,  2082. 
subrogation,  principle  of,  in  respect  of  insurances,  2079. 
tacking  of  further  advances,  not  affected  by,  2089. 
trustee  in  bankruptcy,  for,  2075. 
warranty  of  authority,  liabihty  for  breach  of,  2078. 
wife  concurring  in  mortgage,  regarded  as,  882. 

signing  promissory  note,  duress,  onus  of  proof,  2272. 

SURFACE, 

right  to  let  down,  568,  569.     See  Support. 
sale  of  minerals  apart  from,  [1678,  1679],  1080. 
under  Settled  Land  Act,  1751,  1753. 

SURGEON, 

injunction  against  practising  as,  523,  524. 

SURPLUS, 

charity,  appUcation  of  fund,  1254. 

partnership  assets,  application  and  distribution  of,  2110. 

SURRENDER, 

copyholds,  of,  ordered,  [1831],    &e  Copyholds. 

leave  to,  to  His  Majesty  in  right  of  the  Duchy  of  Lancaster,  for  the  purpose 

of  building  a  Church,  [1249]. 
mortgage  affected  by,  1864. 
settled  poUcy,  of,  sanctioned,  1660. 

SURVEYOR.    See  Highway  ;  Refeeenoe. 

appointment  of,  under  Settled  Land  Acts,  [1775,  1776]. 

charges  of,  on  "  Ryde's  Scale,"  298. 

discovery  by,  94,  95.  ^^       .      .     ■      .  ■  ,   rQ«si 

letter  to  be  sent  to,  on  referring  matters  to,  durmg  trial,  [365]. 

obstruction  to  highway,  not  restrained  from  removing,  581. 

production  of  documents  to  81. 

reference  to,  in  action  for  injunction,  556  [557],  604. 
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SURVEYOR— co)iiTOMC(i. 

reference  to,  of  mattera  during  trial,  [365]. 

trustee  acting  as,  professional  charges  by,  1137,  1138. 

SURVIVOR, 

meaning  of  word,  1513. 

"  others,"  construed  as,  1513. 

payment  of  dividends  to,  [210]. 

SUSPECTED  DOCUMENTS,  [60]. 

SUSPENSE  ACCOUNT  (CHANCERY), 
payment  to,  [201],  205. 

SUSPENSION, 

of  injunction,  [555,  583],  612. 
of  solicitor,  [1067],  1071. 

SWEARING  AFFIDAVITS,  110,  228. 


TACKING,  1873,  1874,  2043—2047.     See  Moetgage. 

TAPESTRIES, 

tenant  for  life  entitled  to  remove,  1560. 

TAXATION  OF  COSTS.    See  Costs. 

(1.)  in  actions  and  other  proceedings,  234 — 238. 
appeal  from  order  reviewing,  821,  824,  828. 

of,  839. 
apportionment  of  general  charges,  with  or  without,  [239,  240,  285], 

249—253. 
bankruptcy,  jurisdiction  of  local  registrar  as  to  costs  in,  265. 

not  affected  by  twelve  months  rule,  265. 
certifying  difference  between  solicitor  and  client  and  party  and  party 

costs,  [237,  239]. 
claimant,  of,  successful,  incurred  prior  to  service  of  notice  of  judgment, 

[1440]. 
costs,  charges  and  expenses  of,  [1126,  1127],  1127—1130. 
counsel's  chambers,  attendances  at,  289. 
country  solicitor,  attendance  of,  at  trial,  289. 
creditor's  action,  in,  where  assets  deficient,  [1396],  1403,  1404. 
differ,  in  case  parties,  242. 
District  Registry,  in,  242,  794. 
fees  of,  carrying  over,  233. 

raising,  out  of  fund  in  Court,  [238]. 
Lancaster  Palatine  Court,  of  appeal  from,  812. 
Lands  Clauses  Consolidation  Act,  under,  2456  el  seq.    See  Lands 

Clauses  Consolidation  Act. 
modes  of,  243. 
notice  of  judgment,  of  successful  claimant  incurred  prior  to  service  of, 

[1440]. 
order  for,  not  a  judgment,  183. 

without,  242. 
particular  claim,  with  exception  of,  [236]. 

time,  up  to,  [236]. 
parties,  as  between,  orders  for,  [234 — 238]. 
partition  action,  in,  [1798],  1810. 
parts  of  action,  of,  [235],  249. 
party  and  party,  269. 

as  between,  and  as  between  solicitor  and  client,  [1396]. 
patent  actions,  in,  249. 
pauper,  of  person  suing  as,  [1023]. 
proceedings  before  taxing  officer,  270,  271. 
prolixity  in  affidavits,  special  direction  in  case  of,  [236],  249,  293. 

Vol,  I,  ends  with  p.  840  ;  Vol,  II,  with  p.  1824. 


General  Index.  2845 

TAXATION  OF  COSTS— continued. 

(1.)  in  actions  and  other  proceedings — conlinued. 

Public  Authorities  Protection  Act,  1893,  under,  245. 
review  of,  [285,  286],  28G— 300. 

when  permitted,  286. 
scale,  higher  and  lower,  246,  247. 

higher,  when  allowed  in  Chambers,  246. 
sequestration,  of,  [452],  452. 
set-off,  with  [234--236]. 

on  review  of  taxation,  [285]. 
sheriff's  fees,  of,  419. 

shorthand  writers'  notes,  allowance  for,  249,  271,  297,  834,  835. 
solicitor  and  client,  as  between,  [239],  243.     See  Costs. 

and  as  between  party  and  party,  [1396]. 
specific  performance  action,  in,  [2171],  2189. 
stay  of  proceedings,  in  case  of,  [795]. 
taxing  master,  proceedings  before,  270,  271. 

proUxity,  may  disallow  costs  occasioned  by,  [236],  249. 
Tramways  Act,  1870,  under,  2425. 
trustee's  costs,  charges,  and  expenses,  [1126,  1127]. 
without  prejudice  to  question  how  ultimately  to  be   borne,  [235], 
250. 
(2.)  on  application  of  client,  254 — 306. 

action  brought,  after,  on  order  of  course,  [273],  275. 

at  instance  of  person  jointly  liable,  [274]. 
special  order  on  undertaking  as  to  issuing  execution,  [275]. 
agency  biUs,  of,  258,  263,  288,  294. 
agreements  between  solicitor  and  client,  subject  to,  265,  266.     See 

SOLICITOK. 

aUowances  on,  246,  247,  270,  271,  287  ei  seq. 

practice,  as  to,  246. 

special,  interest  on  coats,  253,  299. 

revenue  cases,  in,  246. 
alteration  of  bill  after  reference,  262,  263,  [272]. 
bankrupt  not  entitled  to  pending  bankruptcy,  282. 
branch  of  Court  where  application  is  to  be  made,  261. 
charges  Hable  to,  260,  262,  264. 
common  order  for,  what  accounts,  &c.,  taken  under,  262. 

discharging,  260,  270. 

submission  to  pay,  262. 
consent,  order  by,  [256]. 
conveyancing  costs  under  Lands  Clauses  Act,  order  of  course  for, 

[258]. 
costs  of,  [254--256],  268,  269. 

reductions  affecting  right  to,  268. 

reservation  of,  by  order,  [276]. 

security  for,  268. 
credit  to  be  given  for  sums  received,  [254,  255,  256],  202.  : 
deceased  solicitor,  taxation  by  or  against  representatives  of,  [282, 
283,  284]. 

charges  not  taxable  moderated,  [285]. 
defendant,  application  by,  after  payment  of  debt,  2G1. 
delivery  of  bill  of  costs,  262. 

of  papers,  direction  for,  when  inserted,  [254,  256],  1040. 
discharge  of  order  for  irregularity,  &c.,  260,  269,  270. 
election  business,  of,  294. 
evidence,  &c.  before  taxing  master,  270,  286. 

on  application  to  review  taxation,  286. 
infant,  on  application  of,  261. 
judgment  after,  not  directed,  ^75. 
married  woman,  on  appUcation  by,  261. 
non-professional  work,  of,  260. 
objections  to  certificate  of,  allowed,  [285,  286]. 

carrying  in,  287. 
offer  to  accept  less,  263. 
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TAXATION  OF  COSTS— continued. 

(2.)  on  application  of  client — continued. 

orders  of  course  for,  under  6  &  7  V.  c.  73,  s.  37, 
submission  to  pay,  effect  of,  262,  297. 
to  deliver  and  tax  bill,  [271]. 

to  client's  representative,  [283]. 
to  tax  bill  delivered  within  one  month,  [254],  259. 
before  twelve  months  expired,  [256],  259. 

on  soUcitor's  application,  [257]. 
before  verdict,  or  writ  of  inquiry  executed,  but  after  action 

brought,  [273]. 
by  consent,  [256]. 

delivery  of  papers,  where  client  does  not  ask  for,  [255]. 
person  jointly  liable,  at  instance  of,  [274]. 
solicitor,  on  apphcation  of,  [257]. 
solicitor's  representatives,  delivered  by,  [282]. 
to  tax  and  inquire  or  certify  whether  agreement  fair  and 
reasonable,  [300]. 
third  party,  at  instance  of,  [280],  281,  282. 
parliamentary  business,  of,  294.  : 
part  of  bill,  of,  260. 
particulars,  order  to  deliver  when  solicitor  alleges  he  has  already 

deMvered  bills,  [272]. 
parties  entitled  to — 
assignee,  260. 
cestui  qv£  trust,  281. 

deceased  client's  representatives,  [282,  283]. 
husband,  282. 
infant,  261. 
married  wonian,  261. 
party  in  contempt,  261. 

not  liable  voluntarily  paying,  when,  282. 
payment,  after,  special  order  where  costs  of  application  and  taxation 
reserved,  [276]. 

the  like  where  not  reserved,  [276]. 
application  for,  to  be  speedy,  278. 
to  be  made  by  summons,  278. 
before  delivery  of  proper  bill,  263. 
revivor  and  carrying  on  after  payment,  [284]. 
special  circumstances,  pressure  or  overcharge,  277,  278,  282. 
what  constitutes  payment,  279. 
petition  for,  costs  of,  260. 
production  of  boolis,  papers,  &c.,  [254]. 
retainer,  leave  to  question,  [259]. 

may  be  questioned  under  common  order,  262. 
review  of,  [285,  286],  286—299. 
revivor  of,  after  payment,  [284]. 
security  for  costs  of,  268. 
separate  bills,  in  case  of,  264,  268. 

retainers  of  same  solicitor,  in  case  of,  263. 
special  application,  when  necessary,  260,  280. 
how  made,  260. 
when  justified,  260. 
order  to  tax  particular  items,  [258]. 
action,  to  tax  after,  275. 
costs  of,  when  unnecessarily  obtained,  260. 
delivery  of  taxation,  for,  [272]. 
staying  proceedings  in  inferior  Court  by  order  for,  [273,  274]. 
substituting  items,  268. 
summons,  order  upon,  for  taxation,  260,  272. 
service  of,  out  of  jurisdiction,  260. 
where  parties  numerous,  263. 
taxing  master,  powers  of,  242,  270,  271,  286—288,  292,  293. 
third  party,  on  application  by,  [280],  281,  282. 
on  special  application  by,  [280],  230,  231. 
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TAXATION  0I<;  COSTS— contmued. 

(2. )  on  application  of  client — continued^ 
trustee,  where  solicitor  is,'262. 
twelve  months  after,  260,' 264,  265,  279. 

special  circumstances  justifying,  264,  205. 
winding-up  order,  effect  of,  265. 
withdrawal  of  bill,  260,  262,  263, 

TAXING  MASTER, 

appeal  from,  824,  828. 

discretion  and  powers  of,  242,  268,  270,  271,  286—288,  292,  293. 

procedure  and  evidence  before,  270,  286,  287. 

TELEGRAM, 

notice  of  injunction  by,  422,  511,  521. 
specific  performance  of  agreement  by,  2144. 

TELEGRAPH  WIRES, 

injunction  against  interfering  with,  [551]. 

TEMPORARY  ASSISTANCE, 

advance,  distinction  between,  and,  1537. 

TEMPORARY  NUISANCE, 

injunction  against,  refused,  599,  600. 

TENANT.    iSee  Landlokd  and  Tenant  ;  Lease. 

acquisition  of  right  of  way  as  against  landlord,  579,  580. 
attornment  by,  to  receiver,  [725,  732],  750,  [757,  762]. 

to  sequestrator,  [447]. 
boundaries,  duty  of,  to  preserve,  1823. 
interpleader  by,  495. 
removal  of  fixtures  by,  1952. 
rent-charge,  not  liable  in  debt  for,  2050. 
waste  by,  mandatory  injunction  against,  [539]. 

TENANT  rOR  LIFE  (AND  REMAINDERMAN), 
account  of  sums  due  to  tenant  for  life  [1611]. 
advance  to  tenant  for  Hfe,  on  bond  and  undertaking,  [1692]. 
annuity,  conversion  of,  forming  part  of  residue,  1616,  1617. 

keeping  down,  1572,  1620. 
apportionment  as  between,  of  arrears  of  mortgage  interest,  1699. 
of  charge,  1614. 

money  paid  in  respect  of  accepting  a  surrender  of  a  lease,  1712,  1762. 
proceeds  of  sale  of  leaseholds,  2388. 
profits  of  partnership,  1621,  1699,  1670,  2134. 
rents,  &o.,  1446,  1698,  1699. 
arrears  of  debenture  interest  accruing  after  tenant  for  life's  death,  1621. 
Bank  stock,  right  to  bonus  on,  1621. 

breach  of  trust,  tenant  for  life  benefiting  by,  recoups  trustee,  [1078],  1098, 
[1101],  1109,  1110. 
interest  of  tenant  for  life  impounded,  to  answer,  [1101]. 
business,  profits  of,  declared  to  be  income,  [1615]. 
capital  or  income,  what  attributable  to,  1446,  1699,  1700. 
bonus,  whether  capital  or  income,  1621,  1699,  1700. 
inquiries  as  to  particulars  and  application  of,  [1610 — 1615]. 
cestui  que  vie,  production  of,  under  6  Anne,  c.  18.  .[1713],  1714. 
charge,  tenant  for  life  entitled  to,  for  excess  of  rents  received  by  mort- 
gagee, 2006. 
circus  carried  on  at  loss,  1622. 
clear  residue,  inquiry  as  to,  [1610]. 
coal  and  minerals,  inquiries  as  to,  [537]. 
coUiery  worked  out,  valuation  of,  1414,  1022. 
consent  of,  to  exercise  of  powers  by  trustees,  1754. 
consumable  articles,  right  to,  1614. 

contingent  legacies,  tenant  for  life  entitled  to  income  of  fund  set  apart, 
[1611],  1620. 
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TENANT  POR  LIFE  (AND  REMAINDERMAN)— cowimttei. 
conversion,  power  to  postpone,  effect  of,  1617 — 1619. 
express  trust  for,  1619. 

no  express  trust  for,  but  power  to  retain,  1619. 
conveyance  by  tenant  for  life  for  payment  of  debts,  1233. 
copyholds,  tenant  for  life  to  procure  admission  to,  and  contribute  to  fines, 
[1706],  1711,  1712. 
inquiry  whether  tenant  for  life  entitled  to  fines,  [2358],  2451. 
lives,  for,  to  be  kept  estated,  [1704]. 

tenant  for  life  not  entitled  to  fines  on  enfranchisement,  2453. 
debenture,  interest,  arrears  of,  accruing  after  tenant  for  life's  death,  1621. 
Defence  Acts,  application  of  compensation  under,  [2454],  2458. 
dividends,  apportionment  of,  and  right  to,  1699,  1700. 
ecclesiastical  leases,  renewals  of,  purchase  of  reversion,  &c.  [1707 — 1709], 

1712. 
enfranchisement  of  copyholds  where  lord  of  manor  is  tenant  for  hfe,  [2448, 
2451],  2453. 
rectorial  manor,  glebe,  &c.,  held  by  testator  on  lease  for 
lives,  [1709]. 
enjoyment  in  specie,  declarations  as  to,  [1613,  1614]. 
equitable  tenant  for  life,  right  of,  to  possession,  1697. 
timber,  rights  as  to,  [1681]. 
title  deeds,  right  to,  1698. 
fixtures  removable  by  tenant  for  life,  1560,  1561. 
foreclosure  against  tenant  for  life,  1697,  [2006]. 
furniture,  inquiry  as  to,  [1684]. 

heirlooms,  &c.,  deUvery  of,  to  tenant  for  life,  [1550],  1559,  1660. 
impounding  interest  of  tenant  for  hfe  to  answer  breach  of  trust,  [1101]. 
improvement  expenses  under  statute,  incidence  of,  1697. 
Improvement  of  Lands  Act,  [1700,  1701],  1701,  1702. 
improvements  by  tenant  for  life,  1695,  1696. 
income,  interim,  until  conversion,  right  to,  1618,  1619. 
of  real  estate,  1619. 
of  timber  money,  payment  of,  [1682]. 
when  tenant  for  hfe  entitled  to  whole,  1613,  1618. 
interest,  allowanoe  of,  to  tenant  for  life,  1614,  1618,  1619. 

first  year,  of,  inquiry  as  to  capital  sufficient  with,  to  pay  debts,  [1611]. 
obhgation  of  tenant  for  hfe  to  keep  down,  1697,  1870,  1871. 
on  debts  during  first  year,  by  whom  to  be  borne,  1620. 

expenses  of  renewal  paid  by  tenant  for  hfe,  computed,  [1705]. 
mortgages,    incumbrances,    annuities,     &c.,     1572,    1870,     1871, 
[2006]. 
orders  as  to  keeping  down,  [1598],  1697,  [2006]. 

payment  of,   by  tenant  for  life,   staying  Statute   of   Limitations, 
1868. 
investments,  conversion  of,  1620,  1621. 

inquiry  as  to,  and  dividends  if  in  consols,  1G14,  [1615]. 
Lands  Clauses  Act,  s.  74,  adjustment  of  rights  where  estates  in  lease, 

2385 — 2390.    See  Lands  Glauses  Consolidation  Act. 
lease  by  tenant  for  life  under  power,  1694. 

under  Settled  Land  Acts,  1759 — 1764.   jSee  Settled 
Land  Acts. 
surrender  of,  money  paid  to,  for  accepting,  1712,  1762. 
leaseholds,  compensation  to  tenant  for  life  on  purchase  of  reversion,  [1659]. 
conversion  of,  1616. 
inquiry  as  to  future  management  of,  [1703]. 

value  of,  not  specifically  bequeathed,  [1613]. 
leases,  inquiry  as  to  renewals  of,  [1684, 1703],  1704.     See  injra,  renewal. 
Limited  Owners'   Residences  Acts,  improvements  under,   [1700,   1701], 

1701,  1702. 
loss  by  deficient  investment,  apportionment  of,  [1615],  1622,  1623. 
mansion-house,  leave  for  tenant  for  life  to  occupy,  [1690]. 

repairs  and  rebuilding  of,  orders  as  to,  [1684,  1691],  1695,  1696,  [1700, 
1701],  1701,  1702. 
married  woman  tenant  for  life,  equity  of,  to  a  settlement,  906 — 911. 
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mines  and  minerals,  compensation  money  paid  for,  by  Water  Works  Co., 
application  of,  1694. 
inquiry  as  to,  [537],  546,  1681. 

rights  of  tenant  for  life  in  respect  of,  542,  543,  546,  1693,  1694. 
mortgage  security  insuificient,  money  recovered  on,  [1615],  1622,  1623. 
opposition  to  railway  bill,  money  received  by  tenant  for  life  for  with- 
drawing, 2359. 
outgoings  payable  by  tenant  for  life,  [1889],  1697. 
over-payment  of  tenant  for  life,  1614,  1623. 
partnership  profits  apportioned  as  between,  1621,  2134. 
payment  of  dividends  on  funds  in  Court  to  tenants  for  life,  [209,  2355], 
2360,  2361. 
interest  by  tenant  for  life,  Statute  of  Limitations,  1868. 
plate  and  furniture,  inquiry  as  to,  [1648,  1684]. 
possession,  right  of  tenant  for  life  to,  on  giving  security,  730,  [1686 — 1689], 

1697. 
postponement  of  conversion,  proper  or  improper,  effect  of,  1617. 

power  of,  1619. 
power  of  tenant  for  hfe,  to  sell  or  consent  to  sale  not  extingviished  by 

alienation,  1673,  1674. 
profits,  whether  income  or  capital,  1621,  2134. 
protector  of  settlement,  when  tenant  for  life  is,  1717. 
real  estate,  rents  of,  until  sale,  right  to,  1619. 

securities,  inquiry  as  to  calling  in,  1621. 
recouping  tenant  for  life,  [1612],  1623. 
redemption  by  tenant  for  hfe,  1859,  1863. 

of  property  subject  to  charges,  [2005],  2006. 
refund,  liability  of  tenant  for  life  to,  1098,  1115,  1623. 
renewable  leaseholds — 

account  against  trustee  taking  renewal  in  own  name,  1122. 
contribution  by  tenant  for  hfe  to  fines,  &o.,  [1703],  1704,  1711,  1712. 

and  security  to  be  given,  [1703]. 
duty  of  trustees  to  convert,  1108. 
ecclesiastical  leases  no  longer  renewable,  application  of  renewal  funds, 

&c.,  [1707—1709],  1714. 
expenses  of,  1711,  1712. 

apportionment  of,  [1706],  1711. 
raised  by  mortgage,  1704,  1711. 
fines  and  heriots  received  for  renewals  are  casual  profits,  1712. 
inquiry  as  to  renewals,  [1703]. 

obligation  of  tenant  for  Ufe  to  renew,  [1704],  1710 — 1712. 
purchase  of  reversion  authorized,  [1659,  1708],  1712. 
renewal  of,  inquiries  and  orders  as  to,  [1684,  1703]. 
rents  of  real  estate  until  sale,  right  to,  1619. 
repair,  tenant  for  life  omitting  to,  liability  of  estate  of,  1377. 
repairs  and  improvements  by  tenant  for  life,  aUowanoes  in  respect  of, 
1695,  1696. 

recouped,  2380. 
proper  to  be  done,  inquiries  as  to,  [1684],  1695. 
residue,  of,  rights  of,  [1610—1615],  1616—1623. 
retention  of  investments,  effect  of  power  of,  1019,  1620. 
reversionary  interest,  apportionment  of,  1022. 
sanitary  expenses,  incidence  of,  1621. 
Settled  Land  Acts,  powers  of  tenant  for  life  under,   1748 — 1756.     See 

Settled  Lamd  Acts. 
shares  in  companies,  conversion  of,  1617. 

new,  allotment  of,  1621. 
ships,  earnings  of,  rights  to,  1610,  1617,  1618. 
solicitor  entitled  to  charge  on  hfe  mterest,  [1043]. 
specific  bequests,  income  of,  1556,  1557. 

effects,  delivery  of,  to  tenant  for  life,  [1549,  1550]. 
sporting,  tenant  for  hfe  declared  not  entitled  to,  1691. 
submission  by  tenant  for  life  to  bring  property  into  settlement,  [1691]. 
tapestry  removable  by  tenant  for  life,  1560. 
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timber,  declaration  of  rights  of  equitable  tenant  for  life  to,  [1681]. 
inquiries  as  to,  [1681,  1684]. 
proceeds  of  sale  of,  investment  and  application  of,  [1682],  1685. 

of  timber  blown  down,  &o.,  or  cut  by  direction  of  Court,  [537, 

1682,  1683,  1684],  1693. 
of  timber  wrongfully  cut,  application  of,  545. 
sale  of,  ordered,  1681  [1684],  1685. 
title  deeds,  delivery  of,  to  tenant  for  life,  ordered,  [1688,  1691],  1698. 

rights  and  obligations  of  tenant  for  life  in  respect  to,  1698. 
trustee,  tenant  for  fife  when  appointed  as,  1188. 
Trustee  Act,  costs  of  petition  under,  for  benefit  of  tenant  for  hfo,  1218. 

1888,  right  to  sue  barred  by,  1114,  1115. 
turnpike  bonds,  conversion  of,  1620. 

two  testators,  inquiries,  &c.  where  property  derived  under,  [1611]. 
waste,  account  of  proceeds  of,  [537]. 

equitable,  rights  and  liabilities  of  tenant  for  Ufe,  540,  541. 
evidence  of  modern  user,  1693. 

inquiries,  &c.,  in  action  by  tenant  for  life  impeachable  for,  [1681]. 
tenant  for  life  when  made  impeachable  for,  in  executory  settlement, 
541,  1656,  1693. 
wasting  property,  conversion  of,  1108,  1616 — 1623. 
wife,  equity  to  a  settlement  of  life  estate,  906. 
windfalls,  rights  as  to,  [537,  1683],  1693. 

TENANT  IN  COMMON.    And  see  Paetition. 
accounts  between  co-tenants,  1311- — 1316. 
executory  trust  in  favour  of,  1653. 
expenditure  by,  for  repairs,  1809. 
foreclosure  against,  1859,  [2007]. 
mortgage  by,  payment  by  one  co-debtor  in  excess  of  share  of  debt,  proof 

against  estate  of  other  co-debtor  and  declaration  of  charge,  [1399]. 
production  of  documents  by,  78. 
receiver  appointed  on  application  of,  748. 
redemption  by,  1859,  1862,  [2007]. 
waste  by,  541.    And  see  Waste. 

TENANT  IN  TAIL, 

acknowledgment  by,  under  Statute  of  Limitations,  1868. 

disentailing  deed  by,  under  Fines  and  Recoveries  Act,  [1715, 1716],  1717 — 

1719.     See  Disentailino  Deed. 
foreclosure  judgment  against,  bars  issue  and  remainderman,  1842. 
infant,  must  keep  down  interest  on  mortgagees,  1871. 

adult  not  so  bound,  1871. 
lunatic,  barring  estate  of,  1717. 
married  woman,  disentailing  deed  by,  [892]. 
payment  out  of  Court  to,  1718,  1719. 
redemption  by,  1863,  1868. 
specific  performance  against,  2177. 
waste  by,  541. 

TENANT  PVE  AUTRE  VIE.  See  Cestui  qtje  vie. 

TENANTS'  COMPENSATION  ACT,  1890..  1893. 

TENDER, 

costs  before  or  subsequent  to,  249,  1837. 

of,  service  of  petition,  374,  1160. 
mortgage  money,  of,  719,  1837,  1872,  1873,  1877. 

unconditional,  declared  to  be,  [1854]. 
plea  of,  1877,  1878. 

TEST  ACTION,  801. 

neglect  of  defendant  to  appeal  in,  825. 
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TESTAMENTARY  EXPENSES, 
meaning  of  term,  1366,  1449. 

TESTAMENTARY  GUARDIAN, 

appointment  and  powers  of,  953,  954. 

TESTIMONY  (ACTION  TO  PERPETUATE), 
publication  of  evidence  in,  [102,  103],  108,  109. 

THEATRE, 

receiver  of,  761. 

THELLUSSON  ACT,  [1534, 1582],  1665,  1666. 

THIRD  PARTY,  20,  21. 

addition  of  new  defendants,  notwithstanding  objection  of,  50. 

Appeal,  Court  of,  powers  of,  as  against,  837. 

appearance  by,  24. 

"  contribution  or  indemnity,"  right  to,  21. 

costs,  ordered  to  pay,  147,  242,  839. 

taxed  at  instance  of,  242,  [280],  280,  281,  282. 
counter-claim,  cannot,  against  plaintiff,  40. 

plaintifi  against  whom  raised,  may  issue  third  party  notice,  40. 
directions  as  to  mode  of  trial  against,  21, 
discovery  by,  65. 

right  of  third  party  to,  65. 
dismissal  of,  139,  147,  178. 
fourth  party,  and  costs  of,  242. 
garnishee  proceedings,  to,  478. 
judgment  against,  declining  to  state  defence,  146. 

on  question  tried  immediately  after  trial,  [2072]. 
leave  to,  to  defend,  [2072]. 

issue  notice  to,  20. 
liability  of,  to  indemnify  defendant,  declared,  [2071,  2072]. 
marine  insurance,  action  on  policy  of,  procedure  not  applicable  to,  21. 
notice,  form  and  efEect  of,  20. 

leave  to  issue,  [8]. 

service  of,  out  of  jurisdiction,  19. 
of  appeal,  served  with,  826. 
originating  summons,  rules  as  to  third  parties  do  not  apply  to,  146. 
"  party,"  within  Judicature  Act,  1873,  s.  100,  whether,  40. 
set-off  by,  1318. 

specific  performance  in  favour  of,  as  to,  2147. 
taxation  of  costs  on  application  of,  [280],  280,  281,  282. 
trial  as  against,  directions  as  to  mode  of,  20^  140. 

THREATS, 

contempt  of  Court  by,  456,  458,  459. 
injunction  against,  [630],  635 — 637. 

TIED  HOUSE,  [525]. 

TIMBER, 

account  of,  in  action  against  steward,  [1328]. 

declaration  of  right  to  fell,  537. 

deduction  of  valuation  of,  on  payment  of  purchase-money,  [335]. 

executor  cutting,  by  mistake,  1460. 

infant,  of,  application  of  proceeds  of,  981.     See  Infant. 

injunction  against  feUing,  [535—539],  542.     See  Waste. 

inquiry  as  to,  [536],  545,  546,  [1681,  1684,  1815]. 

payment  in  of  valuation  money,  [335]. 

required  for  repairs,  [1684]. 
meaning  of  term,  542. 
mortgagor,  right  of,  to  fell,  543,  1907. 
proceeds  of  sale  of,  application  of,  545,  [1682],  1685. 
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receiver  to  cut  and  sell,  [766]. 
sale  of,  ordered,  1681,  [1684],  1685. 

under  Settled  Land  Acts,  [1764],  1767,  1773. 
windfalls,  right  to,  [537, 1683],  1693. 

TIME, 

affidavit,  for  filing,  104,  105. 

ejrtension  of,  105. 
amendment,  for,  46. 
appeal,  for,  830—832.     See  Appeal. 
award,  for,  390. 
closing  evidence,  for,  104,  105. 
computation  of,  208,  830,  831. 
costs  to  particular  time,  [236]. 
cross-examination  of  witness,  for,  104,  105,  106. 
essence  of  the  contract,  when  time  is  of,  2156. 
extension  of,  [384]. 

appeal,  [813],  821,  831,  832. 

arbitration  or  award,  [384],  390,  396. 

delivering  particulars  of  objections  to  patent,  for,  [641]. 

fihng  evidence,  105. 

foreclosure  action,  in,  [1911,  1912],  1913,  1914. 

redemption,  for,  1913,  1914. 

foreclosure  absolute,  after,  [1919]. 

statement  of  claim,  for,  [797]. 
essence  of  the  contract,  when  time  is  of,  2156. 
foreclosure,  for,  any  time  after  default,  1827. 
payment  into  Court,  for,  208. 

redemption,  for,  [1825],  1855,  1909,  1910,  1914,  1922,  1927. 
setting  aside  judgment  in  default  of  appearance,  for,  138. 
writ,  for  issue  or  renewal  of,  2. 

TIPSTAFF, 

usher  appointed  vice,  [456]. 

TITHE  COMMUTATION  MAP, 
evidence  by,  580,  1824. 

TITHES, 

account  of,  uncommuted,  [1311]. 

apportionment  of  costs  in  action  for,  1342. 

rent-charge  in  lieu  of,  not  a  charge  on  inheritance,  2050. 

redemption  of,  under  Settled  Land  Acts,  1772. 

TITLE, 

acceptance  of,  by  purchaser,  [335]. 

account,  of,  224,  231,  232. 

affidavit  of,  under  Lands  Clauses  Act,  2363,  2364. 

construction,  vendor's  title  depending  on  question  of,  procedure,  2201. 

copyright,  none  in  mere  title,  662,  664. 

declaration  as  to,  in  specific  performance  action,  [2137,  2159,  2170 — 2173 

2191,  2197]. 
dispute  as  to,  receiver  now  appointed  in  case  of,  738,  747. 
documents  relating  to  party's  own,  description  of  on  discovery,  74. 
inquiry  as  to,  on  sale  by  Court,  339,  340.     See  Sale   by  the   Couet. 
vendor's,  in  specific  performance  action  [2158,  2159],  2159, 
2162,  [2190]. 
whether  accepted  by  testator,  [1487]. 
investigation  of,  on  sale  by  the  Court,  339,  340,  1371. 

costs  of,  2188. 
newspaper,  of,  injunction  against  use  of,  [619]. 
petition,  of,  374. 

proof  and  acceptance  of,  2162 — ^2168.     See  Vendob  and  PtrECHASEB. 
purchase  with  sanction  of  Court,  approved  on,  [2449] . 
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TITLE  DEEDS.    And  see  Deeds.  . 
abstract  of,  339,  2163,  2166. 
biU  of  sale  of,  assignment  of,  1947. 
custody  of,  right  to,  1698,  1821. 
delivery  of,  directed,  [1688, 1691],  1698,  [1854,  2239]. 

avoidance  of  settlement,  in  case  of,  [1634]. 

establishment  of  deed,  on,  [2239]. 

execution  of  settlement,  on  occasion  of,  [1647]. 

lien,  without  prejudice  to,  [1647]. 

out  of  Court  [57],  57,  [338]. 

specific  performance,  in  action  for,  [2171,  2179,  2180],  2186,  2187, 
[2215,  2216]. 

trustee,  by,  to  cestu  i  que  trust  or  new  trustee,  [1077]. 
direction  as  to,  in  partition  action,  [1812],  1821. 

on  sales  by  the  Court,  332,  [338],  345. 
equitable  tenant  for  life,  right  of,  to  custody  of,  1698.  : 
judicial  trustee,  delivered  to,  [1237],  1241. 
lost,  by  mortgagee,  costs,  1875,  1878,  2229,  2231. 

inquiries  and  orders  as  to,  [2226--2228]. 

relief  in  respect  of,  when  and  on  what  terms,  2229 — ^2231. 
mortgage  by  deposit  of,  [1973 — 1980],  1980.     See  Mobtgaoe,  Equitable. 
possession  of,  inquiry  as  to,  [1076]. 
priority  by  possession  of,  1698,  2042,  2043. 
production  of,  86.    See  Pkoductiok  of  Documents. 

as  between  vendor  and  purchaser,  2187. 

by  mortgagee,  79,  1874^1876,  [2024]. 
stakeholder,  87. 
tenant  for  life,  1698. 

on  sale  by  Court,  332,  [338],  345. 
purchaser  for  value  of,  without  notice,  position  of,  1826,  1838,  [2023,  2024], 
2042,  2043. 
ordered  to  be  delivered  to,  [338]. 
tenant  for  life  entitled  to  custody  of,  1698. 
trust  property,  of,  inquiry  as  to,  [1076]. 

TOLLS, 

injunction  to  enforce  right  to,  587. 

receiver  of,  of  railway,  canal,  &c.,  743,  756,  761,  769. 

TOMBSTONES, 

injunction  as  to,  540. 

TOBT, 

action  by  or  against  husband  or  wife  in  respect  of,  851,  870,  871. 

of,  transferred  to  County  Court,  805. 
infant,  when  liable  for,  944. 
survival  of  right  of  action  for,  116,  520,  559. 
wife's,  liability  of  husband  for,  857. 

in  pure  common  law  action   against  husband  and   wife   jointly, 
husband  only  liable,  857. 

TOWN  AGENT, 

discovery,  privileged  from,  90. 

soHcitor's,  258,  273,  288,  294,  299,  1031,  1035,  1040.     See  Solicitoe. 

TOWN  CLERK, 

discovery  and  production  of  documents  by,  66,  71,  92. 

TRADE.     And  see  Bttsiness  ;  Paetnekship. 

assets  employed  in,  charging  profits  on,  [1119],  1123—1125.     See  Executor. 

interest  on,  [1119],  1123—1125. 
carrying  on  of  testator's,  [1494—1497],  1497—1499.     See  Business. 
dangerous,  nuisance  by,  [598],  601. 

injunction  against  carrying  on,  in  breach  of  contract,  [523—525],  532 — 535 
farm,  carrying  on,  held  to  be  a,  876. 
judicial  trustee  under  trust  for  carrying  on,  1243. 
lessor,  duty  of,  who  covenants  as  to  user  of  adjoining  premises,  535. 
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machinery,  assurance  of,  within  Bills  of  Sale  Acts,  1937,  1939,  1940. 
married  woman  carrying  on  separate,  status  of,  860,  875,  876,  883. 
moneys  earned  by,  account  of,  [524]. 
name,  injunction  against  user  of,  [617],  626 — 628. 

of  company,  [618]. 

of  newspaper,  [619],  619. 

on  dissolution  of  partnership,  638. 
profession,  distinguished  from,  530. 
restraint  of,  stipulation  as  to,  oonstruotion  and  validity  of,  528 — 531, 

2140,  2150. 
secret,  improper  use  of,  restrained,  674. 

preparation,  injunction  against  making  and  selling,  624. 

TRADE  MARK, 

abandonment  of,  2333,  2334. 

account  of  profits  by  counterfeit  mark,  [615,  616],  623. 

affixing  to  the  article,  2329. 

alteration  of  registered,  2344. 

assignment  of,  2335. 

Board  of  Trade,  jurisdiction  and  powers  of,  2328,  2329,  2344. 

"  common  use,"  2330. 

County  Court  jurisdiction,  625. 

deceptive  mark,  634,  2335,  2337. 

definition  of,  2329. 

descriptive,  2331. 

discovery  as  to,  89. 

"  distinctive  "  device,  2329,  2330,  2337. 

word,  2331,  2332. 
equitable  assignment  of,  2340. 
essential  particulars  of,  2329. 
"  fancy  word,"  2330. 

disclaimer  of  exclusive  use  of,  [2340]. 
fraudulent,  where  user  has  been,  2337. 
goods,  connection  of  mark  with,  2334. 
goodwill,  connection  of  trade  mark  with,  2335. 
"  in  gross,"  cannot  exist,  624. 
injunction  against  infringement  of,  [613 — 619],  620 — 629. 

advertisements,  by,  asserting  article  to  be  spurious,  [617],  618,  622. 

certificate  of  judge  that  right  to,  came  in  question,  625. 

colour,  similarity  of,  621. 

costs  of  action  for,  625. 

County  Court  no  jurisdiction,  625. 

damage,  special,  must  be  shown,  625. 
,  damages,  right  to,  625. 

inquiry  as  to,  [614,  619]. 

deception  of  public,  621,  622. 

delay,  effect  of,  in  applying  for,  622. 

delivery  up  and  destruction  of  counterfeit  marks,  [613],  616,  628,  629. 

descriptive  word  not  protected  by,  620. 

discovery  to  show  amount  of  damage,  when  granted,  89,  625. 

fraud,  judgment  of,  622. 

honesty  of  intention,  623. 

ignorance,  user  in,  623,  624. 

innocent  purchaser,  costs  not  given  against,  625. 

interlocutory,  [613]. 

jurisdiction  as  to  granting,  620. 

making  up  goods,  by,  [616],  623. 

misrepresentation,  plaintiff  disentitled  to  protection  by,  623,  624. 
condoned  by  usage,  623. 

parties  to  action  for,  624. 
foreigner,  625. 
part  owner,  624. 

production  of  documents  in  action  for,  83. 

profits,  account  of,  in  action  for,  [615,  616],  621,  623. 
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injunction  against  infringement  of — continued. 
public  user,  621. 

secret  preparations  and  recipes,  by  selling,  &o.,  624. 
shipping  goods  with  counterfeit  mark,  by,  [611]. 
when  granted,  620. 

wrapper,  imitation  of,  [613,  616],  622. 
international  and  colonial  arrangements  as  to  protection  of,  2344. 
"  invented  word,"  2330,  2331. 
old  mark,  2331,  2332,  2333. 
passing  off,  622. 
past  user,  622. 

Patent  Office,  registration  at,  2327,  2328,  2340—2344. 
picblici  juris,  2333,  [23401 

when,  620,  621. 
registration  of,  620. 

application  for,  2328,  2329. 

abandoned,  when  treateftas,  2329. 
advertisement  of,  and  opposition  to,  2329. 
amending,  2329. 

public  use,  deemed  e(][uivalent  to,  2338. 
colours,  in,  2334. 

condition  precedent  to  right  to  protection,  620. 
conflicting  claims,  in  case  of,  2335. 
correction  of  errors,  2344. 
costs  of  opposition  to,  2329. 

deceptive  or  scandalous  matter,  of,  not  allowed,  624,  2335,  2336. 
deceptiveness,  2337. 
declared  registrable,  [2327]. 
disclaimer,  with,  [2327],  2330,  2337,  2338. 
double,  2337. 
duration  of,  2328. 
effect  of,  2338,  2339. 
fictitious  name,  2331. 
identical  marks,  2335. 
mark  capable  of,  2329—2334. 
Merchandise  Marks  Act,  628,  629. 
order  directing,  [2327]. 
particular  classes  of  goods,  for,  623,  624. 
primd  facie  evidence  of  vahdity,  2339. 
public  user,  to  be  deemed  equivalent  to,  621. 
rectification  of  register,  [2339,  2340],  2341—2344. 
appUcation  by  "  person  aggrieved,"  2341,  2342. 

by  proprietor,  2344. 
expunging  or  removing  mark,  by,  [2340],  2341. 
proprietor,  on  application  of,  2344. 
service  of  notice  of  motion  for,  2343. 
variation  by  adding  note,  [2340]. 
when  and  how  directed,  2342,  2343. 
register  to  be  kept  at  Patent  Office,  2327. 

entries  to  be  made  in,  2340,  2341. 
restrictions  on,  2335 — 2338. 
series  of  marks,  2334. 
similarity  between  marks,  2336,  2337. 
special  and  distinctive  words,  2331,  2332,  2333. 
too  wide  a  class  of  goods,  for,  2334. 
user  of,  2332,  2333,  2338. 
undertaking  on,  2327. 
rival  claims  to  identical  marks,  2335. 
Royal  Crown,  unauthorized  assumption  of,  2328. 
validity,  primd  facie  evidence  of,  2339. 

TRADE  NAME, 

company  of,,  628,  629. 

distinction  between,  and  trade  mark,  626. 
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inconvenience,  irrespective  of  trade,  627. 
injunction  against  use  of,  [613,  617,  618],  620—628. 
newspaper,  injunction  against  using  title  of,  [619]. 

TRADE  UNION, 

distribution  of  funds  on  dissolution  of,  [2102]. 

levies  to  support  pariiamentary  representation,  injunction  against  making, 

706,  [711]. 
registered  name,  can  be  sued  under,  712. 
representation  of  classes  of  members  of,  [2102]. 
right  of  membership  in,  as  to,  712. 

TRAFFIC  AGREEMENTS, 

by  railway  companies,  702,  707. 

TRAINS, 

injunction  against  obstructing,  [690]. 

permitting  to  stand,  [576]. 
running,  686. 
stopping  of,  enforced  by  injunction,  [689]. 

TRAMWAY, 

injunction  against  laying  down,  [548]. 

TRAMWAY  COMPANY, 

receiver  in  action  by  debenture-holders  of,  753,  754,  770. 

TRAMWAYS  ACT, 

Act  of  1870..  2424,  2425. 

deposits  under,  practice  as  to,  2424,  2425. 

evidence  of  non-commencement  of  the  works,  2425. 

taxation  of  costs  under,  2425. 

works,  "  substantial  commencement  of,"  what  amounts  to,  2420. 

TRANSFER, 

action,  of,  790 — 794,  2161.    See  Teanseee  of  Cause  ob  Mattbe. 

business,  of,  by  company  restrained,  703. 

mortgage,  of,  1839,  1858,  1872,  1898,  1902.     See  Moetqage. 

registration  as  bill  of  sale,  not  requiring,  1943. 

school,  of,  to  School  Board,  1261,  1264,  1288. 

securities,  of,  205 — 208.     See  CABKyiNQ  ovee;    Payment  into  Couet; 

Payment  out  of  Cotjet. 
shares,  of,  2292 — 2300.     See  Shaees  ;  Stock  Exchange. 

forged,  set  aside,  [2240]. 
stock,  of,  restrained,  [714],  715. 

statutory  jurisdiction  to  restrain,  7l5,  710. 

application  under,  and  effect  of  order,  715,  716. 
trustee,  to,  when  appointed,  [215]. 

TRANSFER  INTO  AND  OUT  OF  COURT,  Chat.   XVI.,   196—233.     Sec 

Payment  and  Teansebe  into  and  out  oe  Couet. 

TRANSFER  OF  CAUSE   OR  MATTER,  [790,  791],  792—794. 
administration  order,  after,  792. 
application  for,  792,  806. 

grounds  for,  793. 
bankruptcy,  to,  in  administration  proceedings,  [791],  794. 
branches  of  Court,  where  actions  in  different,  799,  800.     See  Consolida- 
tion OF  Actions. 
Chancery  Division,  in,  from  one  judge  to  another,  [790],  792. 
commercial  cause,  of,  to  K.  B.  D.,  794. 
costs  of,  806. 

County  Court,  from,  [802],  805—807,  1351. 
test  to  be  applied,  806. 
to,  [791,  802],  804,  805,  1351. 

without  prejudice  to  application  in  bankruptcy,  [791]. 
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TRANSFER   OF   CAUSE   OR    MATTER— coraiOTMCtJ. 
Court  of  Appeal,  jurisdiction  of,  792. 
District  Registry,  to  and  from,  174,  175,  [791],  794. 
Division,  from  one  to  another,  [790],  792. 
King's  Bench  Division,  from,  [791],  793. 

when  ordered,  793. 
to,  [791]. 

for  trial  of  issue,  363. 

when  ordered,  793. 
Lord  Chancellor,  consent  of,  792. 
Masters,  jurisdiction  of,  793. 
order  for,  how  drawn  up,  793. 

Palatine  Court,  from,  by  Court  of  Appeal,  [791],  794. 
partnership  action,  of,  793,  800,  2103. 
petition  or  matter,  of,  372. 
referee,  official,  from  one  to  another,  403. 
re-transfer,  799,  [802]. 

specific  performance,  of  action  for,  to  Chancery  Division,  793,  2161. 
summons,  of,  to  proper  judge,  [791]. 

from  District  Registry,  794. 
winding-up  proceedings  from  County  Court,  of,  807. 

TRANSLATION, 

copyright  in,  660. 
costs  of,  298. 

TRANSMISSION  OF  INTEREST,  116,  117.     See  Change  of  Parties. 

TRAVEL, 

leave  to  infant  to,  [994],  1001. 

TRAVELLING  EXPENSES,  298,  303. 
allowance  of,  to  guardian,  [994]. 

TREASURER, 

direction  for  payment  to,  of  corporation,  [210]. 

TREASURY, 

payment  to,  [216]. 

sequestration  against  Lords  of,  445. 

solicitor  to,  [1580,  1581],  1584.     See  Solicitok  to  Tkbasuky. 

TREASURY  SOLICITOR  ACT,  1870.  .1584,  2423. 

TREES, 

overhanging,  right  to  cut,  552. 
poisonous,  nuisance  from,  599. 

TRELLIS  WORK, 

screen,  an  annoyance,  534. 

TRESPASS, 

amendment  at  hearing,  46. 

company,  by,  restrained,  [548]. 

electric  current,  by  discharge  of,  589. 

foreign  land,  to,  367. 

highway,  by  improper  user  of,  580,  581. 

in  churchyard  by  interment  of  non-parishioners,  [550]. 

injunction  against,  [547—551].  -    •  ■  ^  ,      At      i     ^    kko 

granted  irrespective  of  possession  or  claim  of  right  by  defendant,  55J. 

laying  pipes  or  rails  on  plaintiff's  land,  [547,  548]. 

mandatory,  to  remove,  [548]. 
local  board,  by,  restrained,  686. 
railway  company,  by,  restrained,  [685],  686. 
reversioner,  action  by,  for,  552. 

telegraph  wires,  injunction  against  interfering  with,  [551]. 
visiting  public  monuments  on  private  property,  as  to,  553. 
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TRIAL,  Chap.  XII.,  140. 

account  before,  when  ordered,  1313,  1314. 
adjournment  of,  [48,  359],  364. 
admissions,  proof  by,  162,  163. 

marking  documents  referred  to  in,  163. 
amendment  at,  44 — 47,  135). 
costs  of,  when  allowed,  240. 
declaration  of  right,  when  made  at,  163,  164. 
discovery,  using,  at,  99. 

dismissal  of  action  at  hearing,  [136,  137],  137,  138. 
entering  action  for,  147,  148. 

discontinuance  after,  not  permitted,  130. 
evidence  at,  149 — 156.     See  Evidence. 
issue  directed  before,  360,  362. 
of,  359—368.     See  Issue. 
judgment  at,  [140]. 

if  standing  for  judgment,  [140]. 

some  defendants,  as  against,  [176]. 
jury,  by,  363,  364.     See  Juey. 

rules  providing  for  trial  with  or  without,  360. 
mode  of,  appeal  from  order  as  to,  823. 

discretion  of  Court  as  to,  145,  146. 
notice  of,  145. 

countermanding,  145. 

dismissal  of  action  in  default  of  giving,  [134],  135,  138,  145. 

service  of,  148. 

time  for,  145. 
official  or  special  referee,  before,  [386],  402,  403. 
postponement  of,  [48,  359],  364,  369. 
setting  down  action  for,  145,  148. 

where  there  are  to  be  pleadings,  practice  as  to,  148. 
"  short,"  marking  action,  147,  148. 
stamps,  insufficiency  of,  oalUng  attention  to,  156. 
third  party,  146,  147.     See  Third  Pabty. 
venue,  146.    See  Venue. 

TRUST, 

account,  access  to,  1315. 

breach  of,  1073 — 1126.    See  Breach  of  Trust. 

cestui  que  truit,    priority   of,   over   subsequent   equitable   incumbrancer, 

2032. 
charged,  to  stand,  estate  conveyed  upon,  1837. 
constructive,  vendor  when  bound  by,  1081,  1082. 
debts,  to  pay,  from  personalty,  1605. 
declaration  of,  when  complete,  1629,  1652. 

imperfect  gift  not  carried  out  as,  1629. 

incomplete  transfer,  when  given  effect  to,  1629. 
estates,  devolution  of,  1181 — 1183. 
execution  of,  order  for,  in  Chambers,  314. 

trusts  of  instruments,  [1657].     See  Administbation  ;  Settlement. 
executory,  for  settlement,  carrying  out,  [1646 — 1652],  1652 — 1657.     See 
Settlement. 

of  heirlooms  declared,  [1550],  1559,  1660.     See  Heiblooms. 
express,  what  is,  1111,  1112,  1113,  1432. 

for  conversion,  with  power  to  postpone,  1619. 
fund,  declaration  of  particulars  of.     See  Trustee. 

inquiry  as  to  dealings  with,  [1073,  1077,  1658]. 
implied,  how  affected  by  Statutes  of  Limitation,  1113. 
lapse  of  time,  how  affected  by,  1111 — 1113.     See  Statutes  op  Limitations. 
meaning  of  term  under  Trustee  Acts,  1179,  1180. 
moneys,  lien  on  property  bought  with,  1088,  1089. 
mortgage,  stamp  on,  notice  to  purchaser  of,  by,  2035. 
partition  of  property  subject  to,  1800. 
purchaser  of  trust  property  without  notice,  rights  of,  1087 — 1089. 
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TR  UST — continued. 
resulting,  1112. 

express  trust,  when,  1112. 

money  subscribed  for  purpose  which  fails,  2237. 

presumption  of,  1629,  1630. 

transfer  into  name  of  child,  1669,  1670. 
sale,  for,  does  not  authorize  mortgage,  1079,  1087. 

duration  of,  1150. 

as  regards  safety  and  protection  of  purchaser,  1150. 

immediate,  1618. 

settlement  by  way  of,  under  Settled  Land  Acts,  [1761],  1781,  1782. 
secret,  for  charity,  1296,  1304. 
separate  use,  for,  859  seq. 

TRUSTEE,  Chap.  XLI.,  1073—1243. 

abroad,  not  in  general  deprived  of  his  office,  1170. 
account  against,  charging  bonus,  settled  account  opened,  1341. 
neglecting  to  convert,  1107,  1108. 
profits,  when  charged,  [1119],  1125,  1126. 
rests,  when  taken  with,  [1118],  1124. 

usual  judgment  for,  trustee  only  chargeable  for  actual  receipts,  1083, 
1120. 
who  chargeable  under,  1121,  1122. 
wilful    default,   on    footing    of,   [1115],   1120—1122.    See   Wilful 
Default. 
one  instance  proved,  rule,  1078. 
accounts  of,  inquiry  as  to  adopting,  where  infants  interested,  [1075]. 
Court  fees  on,  1420. 
kept  by  firm  of  solicitors  of,  as  to  being  evidence  against,  1115. 
acknowledgment  by  one  co-trustee,  1084. 
acquiescence  in  breach  of  trust  by,  [1097, 1098],  1108 — 1110.     See  Bbeach 

OF  Trust. 
Act  of  Parliament,  leave  to  trustee  to  apply  for,  [1141],  1148. 
actions,  leave  to  trustee  to  bring  or  defend,  [1140,  1141]. 
admission  by,  payment  into  Court  when  ordered  on,  1083. 

in  pleadings,  judgment  on,  179. 
advice  of  Court,  on  apphcation  by,  [1150,  1151],  1151. 
agent,  when  constituted,  1327,  1331,  1333. 
of,  accountability  of,  1085—1087,  1095. 

appointment  of,  to  receive  purchase  or  other  money,  1032. 
liability  of  trustee  for  default  of,  1085—1087. 
agreement  for  settlement  enforced  against,  [1625]. 
allowances  to,  1128,  1129,  1130,  1133,  1134. 
annuity,  duty  of  trustee  to  provide  fund  for,  [1098],  1142,  1144. 

payment  of,  in  full,  without  allowing  for  income  tax,  1114,  1571. 
purchase  of  government,  in  names  of  trustees,  [1566]. 
to,  so  long  as  he  continues  in  trust,  1568. 
appeal,  appearing  by  separate  counsel  on,  1131. 
appointment  of  new, — 

after  breach  of  trust,  [1099,  1101],  1187. 
bankrupt,  in  place  of,  1171. 
Chambers,  on  application  in,  314. 

with  leave  to  apply  for  vesting  order  or  conveyance,  [1162]. 
chapels,  of,  711. 

charities,  of,  [1246,  1248],  1263—1266,  [1270].    See  Chabity. 
Conveyancing  Acts,  under,  [1164],  1166. 
corporation,  1166. 
costs  of  appointing,  1131. 
Court,  by,  not  made  where  sole  trustee  desires  to  exercise  his  statutory 

power,  1185. 
discretions,  exercise  of,  1165. 
duty,  exemption  from,  1170. 
evidence  of  fitness,  1165,  1166,  1189,  1190. 
feme  sole,  1165. 
former  trustee  ordered  to  replace  stock,  [1099]. 
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TRUSTEE— co»<m«c(?. 

appointment  of  new — continued. 

husband  of  beneficiary,  1165. 

infant,  for,  [lie*]. 

instrument  of  appointment,  1170. 

judgment  for,  [1162]. 

judicial  trustee,  of,  [1234—1237],  1237—1239.     See  Judicial  Teustbb. 

lunatic,  where  donee  of  power  is,  1 168. 

last  surviving  trustee,  when  estate  vested  in,  I.  p.  r.  of,  1166. 

legal  personal  representative  on  whom  estate  has  devolved,  powers  of, 
1185. 

Married  Women's  Property  Act,  under,  [872],  878. 

new  trustees  not  bound  to  inquire  of  old  trustees,  1081. 

number  to  be  appointed,  1165,  1187,  1188. 

originating  summons,  on  application  by,  1166. 

persons  to  be  appointed,  1164,  1165,  1188,1189. 

power,  under,  1166. 

donee,  when,  cannot  appoint  himself,  1166. 
pending  action,  1 148. 

powers  of  trustees  appointed  by  the  Court,  1167,  1168. 

principles  on  which  Court  acts  in  making  appointment,  1164 — 1166. 

retiring  trustee,  in  place  of,  [1163]. 

separate  sets  of  trustees,  1167. 

Settled  Land  Acts,  for  purposes  of,  [1756],  1758. 

settlement,  of,  [1642,  1647, 1706]. 

stamps  on  conveyances  and  vesting  orders,  1170,  1208. 

statutory  powers  as  to,  1166 — 1172. 

tenant  for  life,  by,  after  assignment  of  interest,  1166. 

Trustee  Acts,  under,  1172.     See  Tetjstbe  Acts. 
assignment,  notice  to  be  given,  1081,  1082. 

administrator,  in  case  of,  1081. 

death  of  trustee,  effect  of,  1082. 

deed  of,  no  right  to,  upon  distribution  or  payment  to  assignee,  1062. 
assignee,  taking  indemnity  from,  effect  of,  1131. 
attachment  against,  [425],  431,  1126. 

of  money  in  hands  of,  481. 
attorney,  power  of,  acting  under,  1133. 
balances  of,  inquiries  as  to,  [;1073, 1074,  1117],  1118,  1122. 

and  interest,  [1117],  1122,  1123. 

leave  to  prove  against  bankrupt  trustee,  [1116]. 

payment  into  Court  of,  1083,  1107. 
banker  of,  accountability  of,  1085 — 1087. 

liability  of  trustee  for  default  of,  1085,  1086. 
bankrupt,  proof  against,  1091,  1092,  [1116],  1126. 

discharge  of,  1092. 

removal  of,  1170,  1171,  1187. 

share  of,  when  also  a  beneficiary,  after  discharge,  1092. 

shares  in  name  of,  not  in  order  and  disposition,  1092. 

statement  of  affairs  by,  under  s.  16  of  Bankruptcy  Act  1883,  evidence, 
1126. 

trust  property  not  vesting  in  trustee  in  bankruptcy,  1091. 
bankruptcy,  in,  116,  1863,  2154.     See  Bankkuptcy. 
"  bare,"  1182. 

married  woman  who  is,  may  convey  as  feme  sole,  864. 
beneficiary  also,  excessive  payments  by,  1133. 
bonus,  not  permitted  to  charge,  1341. 
breach  of  trust  by,  1073 — 1126.     See  Breach  op  Tkust. 
business,  carrying  on,  1130,  1133. 

employing  trust  money  for  own,  v.  q.  t.  electing  to  take  interest,  1123. 
calls  on  shares,  contribution  by  representatives  of  deceased,  1107. 
care,  degree  of,  required  from,  1084,  1085,  1104. 
cases  and  opinions  taken  by,  93. 

cestui  que  trust,  acquiescence  by,  in  breaches  of  trust,  [1097,  1098],  1 108 — 
1110. 

bailiff  of  trustee,  regarded  as,  1087. 
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cestui  que  trust — continued. 

representation  of,  by  trustee,  1095,  1424,  1860,  1861. 

right  of,  to  follow  trust  estate,  1088—1090. 
to  information  from  trustee,  1082. 
to  sue,  on  refusal  by  trustee,  1095,  1096. 
chapel,  of,  minority  restrained  from  excluding  preacher,  [709]. 
charging  order  on  shares  in  name  of,  475. 
charities,  of,  Chap.  XLII.,  [1246,  1248],  1255,  1263—1206,  [1273,  1274], 

1290.    See  Charity  ;  Tkusteb  of  Chabitibs. 
chattels  comprised  in  settlement,  inquiry  as  to,  [1076]. 

conversion  of,  trustee  may  sue  wrongdoer  for,  1087. 
club,  of,  indemnity,  1132. 
Colonial  Stoclc  Act,  1900.  .1144. 

compound  interest  charged  against,  [1074, 1118],  1124. 
compromise  by,  1149. 

onus  on,  to  show  that  compromise  beneficial,  1079. 
conduct  of  sale,  right  to,  330. 
contribution,  1085,  [1102],  1107. 

conversion  of  property,  duties  as  to,  1081,  1087,  1107,  1108,  1147. 
co-plaiutifl,  cannot  be  added  as,  without  written  consent,  1096. 
costs,  charges,  and  expenses  of,  [1126,  1127],  1127 — 1138. 

accounts,  of  furnishing,  1129,  1135. 

"  action,  of  this,"  as  to  what  are  costs,  1130. 

administration  action,  in,  1 129. 

allowances  in  account,  1130,  1133,  1134. 

appeal  as  to,  lies,  1129,  1159. 

by  trustee  as  to  construction  of  will,  1136. 
served  with  notice  of,  244. 

appointment  of  new  trustee,  of,  1131. 

bankruptcy  of  trustee,  in  case  of,  1128. 

breach  of  trust,  in  cases  of,  [1127],  1128,  1135. 

Commissioners  Clauses  Act,  1847,  under,  1132. 

compromise,  in  suit  to  impeach,  1128. 

counsel's  advice,  acting  under,  1 132. 

creditor's  deed,  of  trustee  of,  1130,  1132. 

defaulting  trustee,  not  allowed  to,  1132,  1133,  1135. 

defending  for  benefit  of  trust  estate,  and  also  defending  his  own 
character,  1128. 

disclaiming  or  refusing  to  convey,  1136. 

dismissal  of  action  against  him,  in  case  of,  1128. 

estate,  aUowed  out  of,  1127,  1128,  [1624],  1646,  [1649]. 

executor  of  executor  of,  who  has  committed  breaches,  [1127]. 

expenditure  for  specified  purposes  authorized,  [1139]. 

express  direction  in  order  as  to,  necessary,  1129. 

foreclosure  action,  in,  1884. 

further  consideration,  of  transactions  after  order  on,  181. 
provided  for  on,  1129. 

improper  proceedings,  of,  1128,  1129,  1134 — 1136. . 

incidental  litigation,  costs  of,  included  in,  819. 

indemnity,  right  to,  1131,  1132. 
declared,  [1127]. 

inquiry  as  to,  [1127]. 

insolvent  executor,  of,  1127,  1128. 

interest  on,  not  aUowed,  1134. 

lien  for,  1132. 

maintenance  and  advancement,  allowances' for,  1134. 

moderation  of,  when  paid  by  solicitor  to  himself,  [285]. 

none  allowed,  or  trustees  to  pay  costs,  1129,  1134 — 1136,  1159,  1160. 

one  set  of  costs  or  more,  when  aUowed,  1130. 

party  and  party,  when  allowed  only  as  between,  1 128,  1 136. 

priority  of  trustees'  expenses,  1132,  1884. 

probate  expenses,  1130. 

professional  services,  for,  1137. 

raised  and  paid  by  trustees,  [1126]. 
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costs,  charges,  and  expenses  of — conlinued. 

receiver,  for  remuneration  as,  1133,  1138. 

reimbursement,  right  to,  1131,  113^. 

repairs,  allowance  for,  1134. 

retainer,  of  costs  by  trustee,  1128,  [1392J. 

retiring  trustees,  of,  1165. 

right  of  trustee  to  his,  240,  819. 
and  right  to  appeal  as  to,  819. 

set-off  of  debt  against,  1128. 

settlement  declared  void  or  set  aside,  of  trustee  of,  1129,  1130,  1131, 
1132,  1135, 
or  set  aside  as  fraudulent,  2286. 

severance  in  defence,  in  case  of,  1130. 

solicitor  and  client,  as  between,  243,  1128,  1129,  1131. 

solicitors,  surveyors,  &o.,  of  trustees  acting  as,  1137. 

taxation  of,  [1126],  1129. 

statute-barred  items  not  excluded,  1129. 

unnecessary  or  improper  proceedings,  of,  1128,  1129,  1134 — 1136. 

voluntary  school  rate,  small  sum  paid  as,  allowed,  1133. 

what  allowed,  1130 

where  trust  deed  set  aside,  1129,  1130,  1131,  1132. 
co-trustee,  liability  of  trustee  for  acts  of,  1083 — 1085,  1090. 
co-trustees,  all  liable  for  breaches  of  trust,  1090. 

but  entitled  to  contribution  inter  se,  1090,  [1102],  1109. 

indemnity  clause,  effect  of,  1079,  1084. 

negUgence,  liable  for,  1084. 

trustee  to  bring  into  Court  funds  misappropriated  by  co-trustee,  [1116]. 
counsel  for,  duty  of,  291. 

separate,  appearance  of,  by,  on  appeal,  1 130. 
counsel's  advice,  acting  under,  1132. 

dealings  with  trust  funds,  inquiries  as  to,  [1073 — 1078,  1096 — 1101]. 
death  of,  effect  of,  as  to  notice  of  assignment,  1082. 
debentures  fraudulently  sold  by,  to  be  deposited  in  Court,  by  alleged 

purchaser,  1099. 
Debtors  Acts,  attachment  or  committal  under,  [425],  431,  432. 
defaulting,  costs  of,  1132,  1133,  1135. 

imprisonment  of,  431,  1125,  1120. 
director  of  company,  liability  of,  1092—1094,  1334. 

not  trustee  for  individual  shareholders,  2250. 
discharge  of,  1077,  1170. 

by  payment  of  trust  fund  into  Court,  1156. 

on  appointment  by  Court,  1184. 

without  appointing  new  trustee,  should  be  under   Court's  inherent 
jurisdiction,  1174. 
disclaimer  by.     See  Disclaimer. 

receiver  appointed  on,  751. 

sufficiency  of,  1165,  1190. 
discovery  by,  91,  93,  94. 
discretion  of,  not  interfered  with,  964,  980,  1148,  1149,  1254,  1255,  1257. 

how  affected  by  payment  of  trust  fund  by  him  into  Court,  1150. 
dividends,  payment  of,  to  trustees  of  charities,  [209]. 
duty  of,  standard  of,  1084. 
enforcement  of  order  against,  431,  432. 

equity  of  redemption,  of,  party  to  foreclosure  action,  1860,  1861. 
estate  of,  devolution  of,  1181 — 1183. 

Conveyancing  Act,  1881,  under,  1182. 

Land  Transfer  Act,  1897,  under,  1182. 

orders  vesting,  1172  seq.    See  Tktjstee  Acts. 
executors  when  becoming  trustees,  1182,  1429. 
expenditure  by,  [1139]. 
express,  agent,  when  is,  1384. 

executor  merely  retaining  estate  not  necessarily,  1112. 
following  trust  funds,  right  of  c.  q.  ir.  as  to,  1088 — 1090. 
forged  certificates,  liability  of  trustee  paying  money  on,  1 133,  [2241],  2242. 
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fraudulent,  leave  to  proaecute,  [1125J,  1126. 

relief  against,  for  breach  of  trust,  [1077],  1092,  1128. 
when  to  be  deemed,  431. 
friendly  societies,  of,  1171,  1172. 
garnishee  order  on  money  in  hands  of,  481. 
heirlooms,  of,  right  of,  to  indemnity,  1132. 
illegal  transaction,  right  to  follow  money  paid  for,  1089. 

trustee  of  moneys  produced  by,  cannot  refuse  to  pay,  1091. 
income  tax,  not  allowing  for,  1114. 
indemnity,  taking  from  assignee,  effect  of,  1131. 
clause,  effect  of,  1079,  1085. 

right  of  trustee  to,  [1078],  1091,  [1119],  1131,  1132,  1147. 
infant,  account  against,  946. 

inquiries    whether    proceedings    against     trustee    beneficial    for, 

[1075]. 
inquiry  as  to  trust  money  received  by,  [1074]. 
infant's  estate,  power  of,  to  convert,  979,  980. 
information  to  c.  q.  tr.,  duty  of  trustee  to  give,  1082. 
injunction  against,  selling  in  breach  of  trust,  [718],  719,  1079. 
inquiry,  acquiescence  in  breach  of  trust,  as  to,  [1097, 1098]. 
adopting  accounts,  as  to,  [1075]. 
breaches  of  trust,  as  to,  [1073—1078,  1096—1101].    See    Bkeach    0¥ 

Tkust. 
dealings  with  trust  estate,  as  to,  [1073 — 1075]. 
intending  assignee,  by,  duty  to  answer,  1082. 
investments,  as  to,  by  trustees,  [1076,  1096]. 
loss  by  non-conversion,  as  to,  [1097,  1098]. 
trust  property,  as  to,  [1073—1075,  1077,  1096]. 
wilful  default,  as  to,  [1115—1119]. 
insurance,  duty  to  keep  up,  1081. 

interest  charged  against,  [1074, 1116—1118],  1118,  [1119],  1122—1125. 
arrears  of  rent,  on,  1122. 

balances  retained  by  trustee,  on,  [1116 — 1118],  1122. 
compound,  where  assets  employed  in  trade,  1124. 
or  where  direction  to  accumulate,  1124. 
direction  for  charging,  [1074, 1118]. 
mistake,  in  cases  of,  1122. 
mode  of  calculating,  1124. 
money  mixed  with  his  own,  on,  1119,  1123. 
profits  or  interest  charged  where  funds  employed  in  trade,  [1119],  1124, 

1125. 
rate  of,  1123,  1124. 

rents  and  profits  on,   not  where  sale  of  trust  property  by  trustee  to 
himself  set  aside,  2254. 
investment,  when  liable  for  not  caUing  in,  1081,  [1103],  1107,  1108. 
by,  1138—1151. 

anniiity,  to  provide  for,  1142,  1144. 

authorized  security,  not  examining  condition  of,  before  loss,  1106. 

bank  stock,  in,  1144. 

bankers,  on  deposit  with,  1085. 

banking  company,  purchase  of  shares  in,  [1098]. 

retaining  shares  in  unlimited  company,  1106. 
buildings,  repairs,  and  improvements,  in,  1134,  1145,  1146. 
change  of,  with  sanction  of  Court,  1144,  1656,  1657. 
Colonial  Stock  Act,  1900. .  1144. 
contributory  mortgage,  on,  1104,  1146. 
Court,  sanctioned  by,  1144,  1145. 
Debenture  Stock  Act,  1871,  under,  1973. 
East  India  Stock,  in,  1145. 
equity  of  redemption,  in,  1146. 
foreign  company,  in,  1147. 
general  powers  of  trustees,  1141  et  aeq. 
ground  rents,  in  purchase  of,  1146,  1657. 
house  property,  in,  1104,  1105. 
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investment  by — cordinued. 

improper,  declared,  [1096,  1100,  1101]. 

acquiescence  and  concurrence  by  c.  q.  <»•.,  [1097, 1098],  1108 — 1110. 
declared  good  for  less  sum,  [1101]. 

inquiry  as  to  propriety  of,  [1076, 1138],  1656. 

land,  in  purchase  of,  1145,  1146,  1656,  1657. 

Lands  Clauses  Acts,  under,  1146. 

leaseholds,  in,  as  to,  1146. 

majority  of  trustees,  power  of,  in  charity  cases,  1255,  1282. 

mines,  in  purchase  of,  1657. 

money  liable  to  be  laid  out  in  purchase  of  land,  of,  1141. 

mortgage,  on,  1104,  1107,  1141  et  seq.,  1146. 
authorized,  [1138]. 
of  land  in  Scotland,  1144. 

municipal  borough,  stock  of,  in,  1143,  1144. 

National  Debt  Conversion  Act,  under,  1 142. 

new  company,  accepting  and  retaining  shares  in,  1108,  1620. 

non-conversion  of,  breach  of  trust  by,  1081,  [1097,  1098],  1107,  1108. 

particulars  of,  duty  of  trustee  to  furnish,  1082. 

partnership  firm,  on  loan  to,  1081. 

personal  security  on,  [1139],  1147. 

preference  shares  not  a  "  security,"  1140. 

prudence  to  be  exercised  in  making,  1085,  1104. 

public  companies,  what  are,  within  an  investment  clause,  1147. 

purchase  of  lands,  in,  1145,  1656,  1657. 

of  reversion  of  leaseholds  authorized,  [1659,  1708]. 

real  security,  on,  1145,  1146. 

reconstituted  company,  retainer  of  shares  in,  1147. 

repairs,  on,  authorized,  [1139]. 

securities,  meaning  of  word,  1 147. 

Settled  Estates  Act,  under,  1146. 

Settled  Land  Acts,  under,  1141,  [1770],  1771—1774. 

special  powers,  under,  1145. 

speculating,  not  sanctioned  by  the  Court,  1104,  1146. 

statutory  powers,  1141 — 1144. 

stock  of  municipal  borough,  in,  1143,  1144. 

sub-mortgage,  1104. 

Trust  Investment  Act,  1889,  under,  1143. 

Trustee  Act,  1893,  provisions  of,  protecting  trustee,  1105. 
under,  1142—1144. 

valuation,  duty  of  trustee  to  take,  1105. 
judgment  for  administration,  eifect  of,  on  powers  of  trustees,  1148. 
judicial,  appointment    of,   [1234f— 1237],    1238,    1239.        See    Jttdicial 
Teitstee. 

opinion,  trustees  acting  under,  [1150,  1151],  1151. 
Judicial  Trustee  Act,  1896.  .[IIO*],  1110,  1111. 
Larceny  Act,  1901,  [1125],  1125,  1126. 
lease  and  contract  by,  approved,  [1140]. 
renewable,  conversion  of,  1108. 
taken  by,  in  own  name,  set  aside,  1116,  1122. 
leave  to  appoint  new,  in  admon  action,  1162. 
legal  estate,  priority  by,  right  of  trustee  to,  1082. 
lien  of,  for  expenses  and  payments,  1132. 
Limitations,  Statutes  of,  as  affecting,  1111,  1112. 

acknowledgment  under,  by  trustee  for  sale,  1868. 

tenant  for  life,  action  by,  barred  under  Trustee  Act,  1888.. [1100, 
1101],  1114,  1115. 
loss  by  non-investment  or  non-conversion,  liable  for,  [1097, 1098],  1 107, 1 108. 
maintenance  and  advancement,  powers  of  trustee  as  to,  964,  968.    See 
Infakt. 

aUowances  for,  964,  965,  968,  1134. 
management  of  trust  property,  1138 — 1151. 

appUcations  aa  to,  by  originating  summons,  [1150,  1151],  1161. 

infant's  property,  980,  [1164].     See  Infant. 
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management  of  trust  property — continued. 

leave  to  bring  or  defend  actions,  [1140,  1141]. 

expend  money,  [1139]. 
rebuilding  mansion-house,  mortgage  for,  authorized,  [1691]. 
repairs  authorized,  1134,  [1139],  1145,  1146. 
married  woman,  breaches  of  trust  by,  863,  870,  884,  1094. 
capacity  and  Habihty  of,  885,  1094. 
for,  costs  of,  [849],  852. 
indemnity  from  her,  entitled  to,  863,  870. 
may  convey  land  without  deed  aclcnowledged,  864,  885. 
not  necessary  party  to  action  against  her,  853. 
mines,  sale  of,  apart  from  surface,  [1678,  1679],  1751,  1753. 

under  Settled  Land  Acts,  1751,  1753. 
misapplication  of  funds  by,  judgment  for  recovery  cannot  be  supplemented 

by  order  for  payment  in,  within  a  limited  time,  208. 
misappropriation  by,  inquiry  as  to,  [1073]. 
mortgage  by,  on  bad  security,  1104,  1105. 

power  to  mortgage  includes  giving  power  of  sale,  1079. 
statutory  powers,  1141- — 1144. 
under  power  to  sell  only,  1079. 
mortgage  to,  of  trust  property,  1079. 

new,  appointment  of,   1162  seq.,  [1642,  1647,1706].    jSee  s«j)ra,  appoint- 
ment, 
notice  to,  of  assignments,  &o.,  1081,  1082. 
administrator,  in  case  of,  1081. 
death  of  trustee,  effect  of,  1082. 
official,  of  charities,  [1248,   1270],    1279.     See  Charity;    Tettstee   or 

Chaeity. 
onus  on,  to  show  sound  discretion  exercised,  1079,  1104. 
option  of  purchase,  power  to  give,  1079. 

outstanding  funds,  duty  of  trustee  to  get  in,  1080,  1081,  1107,  1108. 
over-payment  of  beneficiary,  liability  for,  1090. 
Parliament,  proceedings  in,  authorized,  [1141],  1148. 
parties  to  action  to  recover  trust  funds,  1095,  1096. 
partner,  liability  of  trustee  for  acts  of,  1089,  1090,  2124,  2125,  2133. 
partners  declared  liable  as  constructive  trustees,  [1102]. 
payment  by,  of  own  debts  with  trust  moneys,  1126. 
into  Court  by,  when  ordered,  1083,  1107. 

order  for,  to  be  registered  as  judgment,  [1078]. 
to,  of  dividends  on  fund  in  Court,  [209]. 

out  of  Court  to  sole  trustee  not  usually  directed,  1165. 
personal  liability  of,  for  breach  of  trust  declared,  [1077,  1098, 1099]. 
policy,  liabihty  of  trustee  for  not  keeping  up,  1081. 

portions,  duties  of  trustee  as  to  raising,  &c.,  of,  1664, 1665.     See  POETIONS. 
postponement  of  conversion  by,  1107,  1108. 
power  to  appoint,  1166  et  seq.     See  supra,  appointment  of  new. 
powers  of,  how  to  be  exercised,  1079,  1080. 
privileged  communication  to,  93,  96. 

proceedings  against,  inquiry  if  beneficial  to  infants,  [1075]. 
by,  costs  of,  1127—1130. 
useless,  not  bound  to  take,  1081. 
production  by,  of  cases  and  opinions  of  counsel,  &o.,  93. 

of  documents,  87. 
profit  by,  out  of  trust,  1134,  1341. 
profits  or  interest  charged,  where  assets  employed  in  trade,  [1119],  1124, 

1125. 
prosecution  of,  for  fraud,  [1125],  1126. 
public  trustee,  1243.     See  Public  Tefstee. 

purchase  by,  of  trust  property,  or  from  c.  q.  tr.,  1088,  [2253,  2254],  2255, 
2256,  [2276]. 
from,  of  trust  property  without  notice,  1090,  1099. 
of  and  by,  under  sanction  of  Court,  1656,  1657. 
real  estate  of,  sold  to  satisfy  breach  of  trust,  1091. 
Real  Property  Limitation  Act,  1874.  .1112,  1113. 
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receipts  by,  1032,  1033,  1083,  1084. 
all  trustees  must  sign,  1084. 
not  liable  for  merely  signing,  1084. 
secus,  executors,  1084. 
receiver,  trustee  appointed,  740. 

misoonduot  of  trustee  a  ground  for  appointing,  750,  751. 
of  trust  property,  when  appointed,  750,  751.     And  see  Rbceivee. 
remuneration  of,  740. 
refusal  by,  to  account  or  convey,  1136. 
reimbursement,  entitled  to,  1131,  1132. 

usual  clause  as  to,  effect  of,  1079,  1084. 
removal  of,  1170,  1171,  1187,  1219,  1237,  1238. 
bankrupt  trustee,  1170,  1171,  1187. 
charity  cases,  in,  1281,  1282,  1289,  1290. 
conflict  of  interest,  on  ground  of,  1170. 
costs  of,  1171. 

residence  abroad,  in  case  of,  1170. 
remuneration  to,  liability  not  increased  by  reason  of,  1085. 
renewable  leaseholds,  duty  of  trustee  to  convert,  1 108. 

purchase  by  trustee  of  reversion  of  lease  no  longer  renewable,  [1707, 
1708]. 
renewal  of  leases  by,  authorized,  [1703],  1703,  [1708]. 
repairs  by,  authorized,  1134,  [1139],  1145,  1146. 
of  real  estate,  allowed  out  of  persona),  1145. 
replace  stock  and  dividends,  ordered  to,  [1099]. 
representation  of  cestui  que  trust  by,  1005,  1424,  I860,  1861. 
retainer  of  costs  by,  1128,  [1392]. 
retirement  of,  1171. 

by  paying  trust  fund  into  Court,  1156. 
retiring  trustee,  costs  of,  when  allowed,  1165. 

liability  of,  for  breach  of  trust,  1080,  [1099]. 
reversion  of  leaseholds,  purchase  of,  by  trustees  authorized,  [1707,  1708]. 

by  trustee,  1711. 
reversionary  interest,  when  bound  to  convert,  1108. 
sale  by — 

debentures  fraudulently  sold,  purchaser  to  deposit,  1099. 
depreciatory  conditions,  under,  [718],  719. 

or  in  breach  of  trust,  1079. 
neglect  to  sell,  1076. 

postponement  of,  discretion  as  to,  not  interfered  with,  1 148. 
power  of,  devolution  of,  1080. 
duration  of,  1150. 

mortgage  not  authorized  by,  1079,  1087. 
remoteness  of,  1150. 
reserved  bidding,  power  to  fix,  330,  1079. 
stock,  sale  of,  inquiry  as  to,  [1075]. 
two  trust  estates  together,  of,  1079. 
under  open  contract,  1079. 
for,  purchasing,  1088. 
trust  or  power  of,  duration  of,  1 150. 
scheme  under  Settled  Land  Acts,  duty  as  to,  1779. 
set-ofi  by,  accountable  for  breach  of  trust,  not  permitted,  1128,  1320. 
settled  account  by,  opening,  1341. 
Settled  Land  Acts,  for  purposes  of,    1757,  1758.      See  Settled  Lakd 

Acts. 
settlement,  of.     See  Settlement. 

agreement  enforced  against,  [1625],  1626.      See  Settlement. 
powers   of,   under  Settled    Land  Acts,    1754,    1755,   1756 — 1758, 
1773. 
shares,  holding,  liability  of,  1147. 

voting,  subject  to  contract' as  to,  1149. 
in  name  of,  not  in  his  order  and  disposition,  1092. 
retaining,  1106. 
single  trustee,  payment  out  not  ordered  to,  1165. 
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solicitor,  acting  as,  costs  of,  295,  1137,  1138,  [1413]. 

and  client,  fiduciary  relation  of,  1053  et  seq.    See  Solicitor. 

default  of,  liability  of  trustee  for,  1086. 

employed  by  trustee,  powers  and  rights  of,    1032,    1033, 

1035,  1085—1087,  1095. 
liability  of,  as  trustee,  1064,  1065,  1087,  1091. 
notice  to,  when  notice  to  trustee,  1082. 
receipt  of  money  by,  1085 — 1807. 
of,  powers  of,  1033,  1035. 

express  trustee,  when  in  position  of,  1087. 
speoiiic  performance  when  decreed  against,  2152 — 2154. 
statement  of  affairs  by,  under  s.  16  of  Bankruptcy  Act,  1883,  evidence,  1126. 
stock,  mode  of  effecting  transfer  of  inscribed,  1086. 
tenant  for  life  and  remainderman,  questions  between,  1610  seq.,  1681  seq. 

See  Tenant  rou  Life. 
title-deeds,  inquiry  as  to,  [1076]. 

trustee  ordered  to  deliver,  to  cestui  que  trust  or  new  trustee,  [1077]. 
trade,  employment  of  trust  funds  in,  by  trustee,  [1119],  1123 — 1125. 
transfer  to,  when  appointed,  [215]. 
unsound  mind,  of,  1185. 

voting,  holding  shares  subject  to  contract  as  to,  1 149. 
wasting  securities,  duty  of  trustee  to  convert,  1 108. 
widow,  allowance  of  arrears  of  dower  to,  1373. 
wilful  default  by,  [1115—1119],  1120—1125.    See  Wilful  Default. 

TRUSTEE  ACT,   1888.. [1100,  1101],   1114,   1115,   1388.    See  Limitation, 
Statutes  of. 

TRUSTEE  ACTS,  1893,  1894,  Chap.  XLI.,  1172—1234. 
(1.)  Jurisdiction  under — 

Chancery  Division,  of,  1183. 
County  and  Palatine  Courts,  of,  1183,  1184. 
lunacy,  in,  1183. 
(2.)  Appointment  of  new  trustee  under,  1172 — 1191. 

bankrupt  trustee,  in  place  of,  1171,  [1176],  1184,  1187. 

breach  of  trust,  in  case  of,  1187.     See  Bkeach  of  Trust. 

cestui  que  trust,  when  appointed,  1188. 

Chambers,  application,  when  to  be  made  in,  323,  [1162]. 

continuing,  not  reappointed,  1188. 

costs  of,  to  be  a  charge,  and  raised  by  mortgage,  [1179]. 

and  expenses,  payment  of,  [1179]. 
discretion,  exercise  of,  by,  1165. 
evidence  on  api)lication  for,  1189,  1190. 

affidavit  of  fitness  and  consent  to  act,  1189. 
deaths  and  disabilities  of  trustees  must  be  strictly  proved,  1189. 
secv^,  as  to  persons  beneficially  interested,  1189. 
executor,  to  perform  duties  of,  1187. 
executors,  in  substitution  for,  where  no  trustees  expressly  appointed, 

[1174]. 
expediency,  on  ground  of,  [1177],  1184 — 1186. 
felony,  where  trustee  is  convicted  of,  [1175],  1184,  1187,  1217. 
fund  standing  in  name  of  defunct  corporate  body,  1186. 
inability  or  incapacity  to  act,  in  case  of,  1185,  1186. 
Industrial  Provident  Societies  Act,  1893,  of  dissolved  society  registered 

under,  1186. 
jurisdiction,  inherent,  of  Court,  1174,  1186. 

where  no  existing  trustee,  1186. 
out  of,  where  trustee  is,  [1175]. 
living  abroad,  persons,  cannot  generally  be,  1188,  1189. 
lunacy,  in,  1185,  1190,  1191,  1218—1221. 
number  to  be  appointed,  1174,  1187,  1188. 
orders  appointing,  [1172 — 1178]. 
continuing  trustees,  1188. 
copyholds,  of,  1174. 
deceased  or  retiring  trustee,  in  place  of,  1 173,  [1175],  1185. 
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(2.)  Appointment  of  new  trustee  under — continued, 
orders  appointing — continued. 

disclaiming  trustee,  in  place  of,  1173,  1174,  1190. 

executors  refusing  to  transfer,  [1177]. 

felony,  in  place  of  trustee  convicted  of,  [1175],  1184,  1187,  1217. 

infant  trustee,  in  place  of,  1186. 

lunatic  trustee,  in  place  of,  1174,  [1175],  1185,  1186,  1190,  1191. 

order  appointing  new  trustees  and  vesting  property,  [1172,  1173], 

1190. 
persons  living  abroad,  1188,  1189. 
stock  comprised  in  trust,  [1175, 1176]. 

standing  to  account  of  body  that  had  ceased  to  exist,  [1178]. 
trust  company,  appointing,  [1178]. 
trustee  abroad  or  unable  to  act,  in  place  of,  [1175],  1186. 
vesting  property,  with  direction  for,  [1172,  1173],  1190. 
where  name  of  one  trustee  left  in  blank,  1 174. 
no  trustees  appointed  by  testator,  1186. 
parties  to  appUoation  for,  1215,  1216. 
persons  to  be  appointed,  1188,  1189. 

living  abroad,  cannot  generally  be,  1188,  1189. 
number  of,  1187,  1188. 
residence  abroad,  1188,  1189. 
power  to  appoint,  where  there  is  existing,  1185,  1186. 
public  trustee,  may  be  unadvisable  to  appoint,  1188. 
reappointment  of,  not  made  by  Court,  1184,  1188. 
reducing  number  of,  1187,  1188. 

relations  of  cestui  que  trust,  not  generally  appointed,  1188. 
removal  of  trustee,  1170,  1171,  1186. 
bankrupt  trustee,  1187. 
misconduct,  on  ground  of,  1186. 
reserving  right  against  former  trustee,  1174. 
retiring  trustee,  new  appointed  and  order  to  execute  transfers,  [1162, 

1163]. 
separate,  of  separate  parts  of  property,  1189. 
service  of  application  for,  1215,  1216. 
sole  trustee,  c.  q.  tr.  entitled  to  a  second,  1188. 
solicitor,  appointment  of,  1188. 
tenant  for  life,  appointment  of,  1188. 
trust  company  appointed,  [1178]. 

unauthorized  investments,  with  view  to  sale  of,  [1175]. 
undertaking  by  beneficiary  when  appointed  trustee,  [1179],  1188. 

by  trustees  tobring  trust  f  undimmediately  into  Court,  1188. 
vesting  property  on  appointment  of,  [1172,  1173],  1174,  [1174—1178], 
1205—1207,  1210—1212. 
form  of  order,  1190,  1272—1274. 
(3.)  Conveyance,  vesting,  and  transfer  of  property  independently  of  the 
appointment  of  trustees — 
action,  by  order  in,  1214,  1215. 
advertisements,  after  publication  of,  1224. 
application  for,  by  whom  and  how,  1214,  1215. 
costs  of,  1217,  1218. 
evidence,  1216,  1217. 

service  of  application  for  order,  1215,  1216. 
appointing  person  to  convey,  344, 1213,  1214,  [1221—1232],  1232—1234 
to  assign  or  execute  lease,  1208,  [1227]. 
convey  estate  tail,  [1231]. 
execute  mortgage,  [1225]. 
arrears  of  interest,  receipt  of,  by  trustees,  1176,  1213. 
Bank  officer,  appointed  to  transfer  stock,  1176,  [1198],  1204,  1214. 

right  to  apply  to,  for  cash  carried  over  to  National  Debt  Com- 
missioners, [1178]. 
recitals  in  orders  to  be  acted  upon  by  the  Bank,  1207. 
"  cannot  be  found,"  dissolved  corporation  is  not  a  trustee  which,  1212. 
cash,  vesting  right  to,  [1178]. 
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(3. )  Conveyance,  vesting,  and  transfer  of  property,  &c. — continued. 
Chambers,  jurisdiction  in,  314,  1215. 
charity,  of  lands  of,  &e.,  [1248],  1266,  1267,  [1270],  1271,  1272.     See 

Chaeity. 
chose  in  action,  vesting,  [1173,  1174,  1176,  1201],  1210—1212. 

form  of  order,  1213. 
committee  of  lunatic  appointed  to  convey,  1233. 
contingent  rights, 

appointment  of  person  to  release,  [1196]. 
releasing  or  disposing  of,  1205,  1200. 

infant  trustee  or  mortgagee,  of,  [1191,  1192],  1208,  1209. 
lunatic  trustee  or  mortgagee,  of,  1218 — 1220. 
sales  under  order  of  Court,  in,  1233. 
specifio  performance  action,  in,  [1226,  1228]. 
trustees  out  of  jurisdiction,  &o.,  of,  [1192,  1193]. 
unborn  persons,  of,  [1195]. 

where  trustee  refusing  or  neglecting  to  convey,  [1194]. 
conveyance,  vesting  order  taking  effect  as,  1207. 
convict  trustee  or  mortgagee,  of  property  of,  1217. 
copyholds,  appointment  of  person  to  convey  or  surrender,  1210,  1213, 
[1226],  1227. 
consent  of  lord,  whether  necessary,  1210. 
costs  of  order,  1210. 
description  of,  in  vesting  order,  [1270]. 
devolution  of  trust  or  mortgage  estates  in,  1182,  1183,  1209. 
fines,  right  of  lord  to,  1297,  1298,  1210. 
vesting,  1174,  [1196,  1197]. 

equitable  estate  or  interest  of,  in  1.  p.  r.  of  deceased  mortgagee, 

1209. 
estate  of  customary  heir  of  devisee  of  trust  estates,  whose 
devisees  in  trust  had  disclaimed,  [1197]. 
outstanding  in  infant  heir,  [1196],  1209. 
form  of  order,  1197,  1198,  1210. 
land  covenanted  to  be  surrendered  to  uses,  [1197]. 
corporation,  dissolved,  not  trustee  which  cannot  be  found,  1212. 
costs  and  expenses,  payment  of,  [1179],  1217,  1218. 
charged  on  estate,  [1179],  1218. 

lunatic  trustee  or  mortgagee,  of,  1221. 
creditor's  action,  sale  of  realty  in,  1372. 
criminal  lunatic,  one  trustee  a,  vesting  stock,  [1204]. 

Lunacy  Act,  1890,  how  far  provisions  of,  extend  to,  1219. 
Crown,  as  against,  1190. 

where  entitled  to  whole  of  trust  estate  and  part  of  beneficial 
interest,  1231. 
definition  of  words  used  in  Act,  1179,  1180. 
discharge  of  trustee,  how  far  eiiecting,  1185. 
disclaiming  trustees,  estate  of,  1197,  1210. 
dividends,  right  to  receive,  [1175,  1176,  1177,  1198]. 
dower,  to  uses  to  bar,  1222. 
easement,  1208. 
effect  of  vesting  order,  1207. 
equitable  mortgagee,  in  favour  of,  1224,  [1232]. 
escheated  land,  1183. ' 
estate  tail  barred,  1208,  [1231]. 

appointment  of  person  to  convey,  [1231]. 
evidence  of  heirship,  1217. 

orders  made  on  allegations  when  conclusive,  1216,  1217. 
expense,  saving  of,  a  ground  for  making  vesting  order,  1185,  1200. 
form  of  order,  nature  of  estate  or  interest,  how  to  be  described,  [1172, 
1173],  1207,  1208. 
where  doubtful  whether  legal  estate  dealt  with,  1190. 

new  trustees  are  appointed,  [1172, 1173],  1205—1207, 1210— 
1212. 
future  dividends,  right  to,  1212,  1213. 
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(3. )  Conveyance,  vesting,  and  transfer  of  property,  &o. — continued. 
government  life  annuity,  of,  1176. 
heir  when  a  trustee,  1180. 
inadvertence,  correction  of,  1190,  1208. 
Industrial  and  Provident  Societies  Act,  1893,  of  property  of  dissolved 

Society  registered  under,  1186. 
infant  trustee  or  mortgagee,  1209. 

contingent  rights  of,  releasing  or  disposing  of,  [1191,  1192,  1193], 

1208,  1209. 
declared  trustee,  on  sale  under  judgment,  [1224]. 
in  specific  performance  action,  [1226]. 
of  estates  directed  to  be  mortgaged,  [1225]. 
on  sale  under  Partition  Act,  Oil,  [1229,  1230]. 
person  appointed  to  convey  to  purchaser,  [1226]. 
estate  tail,  barred  by  order,  1208,  [1231]. 

heir  of  deceased  vendor,  when  a  trustee  within  the  Act,  1233,  1234 
or  devisee  declared  trustee,  1224,  1225. 
when  a  trustee  within  the  Act,  1180. 
lands,  vesting,  for  estate  of,  1180,  [1191, 1192],  1205,  1206,  1209. 
stocls  of,  vesting,  right  to  transfer,  [1198],  1210—1212. 

standing  in  name  of,  vesting,  1180,  1181,   [1198,  1203], 
1210—1212. 
so  placed  by  mistake,  1212. 
unsound  mind,  of,  1206,  1220. 
Intestates'  Estates  Act,  1884,  under,  [1230],  1231. 
Ireland,  application  of  Acts  to,  1183. 
joint  tenancy,  when  created,  1206,  1207. 

trustee  neglecting  or  refusing  to  transfer,  [1200, 1201, 1202, 1204]. 
out  of  jurisdiction  or  not  found,  [1192,  1198,  1201],  1205, 
1206. 
jurisdiction,  trustees  out  of,  [1192, 1198, 1199, 1200, 1201],  1205,  1206, 

1207,  1209,  1211,  1212. 
lands,  what  are,  within  the  Acts,  1172,  1180. 
copyholds  are,  1210. 

vesting,  on  appointment  of  new  trustees,  [1172,  1173],  1205. 
leaseholds, 

redemption,  in  action  for,  vested  in  equitable  mortgagee,  [1232]. 
vesting  order  of,  1199,  1218. 

and  appointment  of  person  to  assign,  [1227]. 
legacy  duty,  directing  sum  to  be  raised  tor,  1200. 
liquidator,  new,  vesting  stock  in,  [1204]. 
Lunacy  Act,  1890,  provisions  of,  1179,  1180,  1183,  1218,  1219. 

criminal  lunatic,  provisions  of,  how  far  extend  to,  1183,  1219. 
"  lawfully  detained,"  meaning  of,  1218. 
lunatic  trustee  or  mortgagee,  1206,  1218—1220,  1881. 
costs  of  petition,  1220,  1221. 

criminal  lunatic,  one  trustee  a,  vesting  stock,  [1204],  1219. 
infant,  1206,  1220. 

jurisdiction  under  Judicature  Act,  1219. 
order  when  to  be  made  in  lunacy,  and  when  in  Chancery,  1185, 

1186,  1190,  1191,  1219,  1220. 
service  of  application  on,  1216. 
married  woman  and  her  husband  declared  trustees  of  manor  par- 
titioned, [1229]. 
mortgaged  lands,  of,  [1195],  1209. 

copyholds,  outstanding  legal  estate  in,  [1196], 
vesting  land  ordered  to  be  mortgaged,  [1225]. 

leaseholds  in  equitable  mortgagee,  [1232]. 
on  appointment  of  new  trustees,  [1173]. 
where  mortgage  by  way  of  trust  for  sale,  1180. 
mortgagee,  devolution  of  estate  of,  1182. 
lunatic,  1218,  1219. 
out  of  jurisdiction,  1209. 
trustee,  when,  within  Acts,  1180,  1209,  1210. 
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3.)  Conveyance,  vesting,  and  transfer  of  property,  &o. — continued. 
mortgagor,  service  on,  dispensed  with,  1207. 
of  unsound  mind,  vesting  order,  [1917]. 
National  Debt  Commissioners,  vesting  right  to  apply  for  cash  carried 

over  to,  [1178]. 
omission  in  vesting  order  supplied,  1190,  1208. 
orders  under,  classification  of,  [1172]. 
Palatine  Courts  of  Lancaster  and  Durham,  1183,  1184. 
partition  judgment,  parties  declared  trustees  and  person  appointed  to 
convey,  &c.,  [1229,  1230],  1233,  [1793,  1794],  1812,  1813,  1820, 
1821. 
committee  of  lunatic  directed  to  convey,  1233. 
on  sale  under  Act,  [1229,  1230]. 
parties  to  action  declared  trustees,   [1230,  1793],   1804,   1820, 

1821. 
person  not  in  esse  declared  trustee,  [1230]. 
"  person  absolutely  entitled  "  to  stock,  1212. 
person  appointed  to  convey,  [1196, 1221—1232],  1232—1234. 
persons  abroad  declared  trustees,  [1229]. 

"  beneficially  interested,"  application  by,  1214,  1215. 
petition,  in  heu  of  summons,  1215. 
purchaser,  appointing  person  to  convey  to  or  vesting  land  in,  [1221, 

1222, 1224, 1225],  1227,  [1230],  1233,  1234. 
purchasers,  where  numerous,  combine  to  take  order,  [1222]. 
quiet  enjoyment,  benefit  of  covenant  of,  not  given,  1208,  1234. 
recitals  in  orders,  usually  omitted,  1207. 
redemption  action,  vesting  order  in,  [1232]. 
refusal  or  neglect  to  convey  or  transfer  by  trustees  or  others,  [1177, 

1194,  1200,  1201,  1202,  1204],  1205—1207,  1209—1212. 
remoteness,  where  prior  limitation  declared  void  for,  1200. 
removal  of  trustees,  1170,  1171,  1186. 
rent-charges,  1208. 

right  to  apply  to  Bank  for  cash  carried  over  to  National  Debt  Commis- 
sioners, [1178]. 
sale  under  judgment  of  Court,  vesting  lands  or  appointing  person  to 
convey  to  purchaser,  1209,  1215,  [1221—1232],  1232—1234. 
equitable  interests  bound  by  judgment,  1209,  1215. 
estate  tail  barred,  [1231]. 
infant  declared  trustee,  person  appointed  to  convey,  [1224],  1227. 

sale  under  Partition  Act,  [1229]. 
person  presumed  to  have  died  after  order  for  sale,  [1224]. 
securities,  &c.,  1199,  [1200].     See  infra,  stock, 
service  of  petition  or  summons,  1215,  1216. 

infant,  on,  1209,  1216. 
shares  not  fully  paid  up,  as  to,  [1176],  1177,  1213. 
sole  trustee  out  of  jurisdiction  or  not  found,  [1192,  1193],  1198,  [1199, 
1201]. 
lunatic,  1206. 

neglecting  or  refusing  to  transfer,  [1201]. 
specific  performance, 

agreement  to  exchange,  person  appointed  to  convey,  [1228]. 

defaulting  party  declared  trustee,  [2217]. 

infant  trustee,  person  appointed  to  convey,  [1226],  1233,  1234, 

[2179,  2217],  2218. 
jurisdiction  of  Court,  1233,  1234,  2218. 
releasing  contingent  rights,  [1226, 1228]. 
stamps  on  vesting  orders,  1170,  1208. 
"  stock,"  meaning  of,  1180. 
stock,  1210—1212. 

Bank  officer  appointed  to  transfer,  1176,  [1198]. 

bodies  Corporate,  transfer  of,  to,  1213. 

executors  refusing  to  prove  in  this  country,  executor  resident  here 

refusing  to  transfer,  [1200]. 
form  of  order,  1173,  [1175—1177],  1212,  1213. 
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(3.)  Conveyance,  vesting,  and  transfer  of  property,  &o. — continued. 
stock — continued. 

infant,  where  one  of  trustees  is,  1211,  1212. 

joint  trustee  out  of  jurisdiction,  infant,  &c.,  [1198],  1200,  1211, 

1212,  1213. 
guardian  of  infant,  in,  1181. 

National  Debt  (Stockholder's  Relief)  Act,  1892,  s.  4.  .1211. 
neglect  after  order  served,  [1204],  1211. 

or  refusal  to  transfer  in  case  of,  1198,  [1201,  1202],  1211, 
1212. 
new  liquidator,  in,  1176,  [1204]. 

sole  trustee  out  of  jurisdiction,  infant,  &c.,  [1199],  1211,  1212, 
standing  in  name  of  criminal  lunatic  and  another,  [1204]. 
deceased  person,  [1202],  1212. 
defunct  corporate  body,  [1178]. 
infant  and  deceased  trustee,  1211. 
infants  beneficially  interested  and  of  a  second 

person,  [1203]. 
two  trustees  and  cestui  que  trust,  [1199]. 

one  a  criminal  lunatic,  [1204]. 
vesting,  [1173]. 
summons,  application  when  to  be  made  by,  1214. 
tenant  for  life,  costs  of  petition  for  benefit  of,  1218. 

in  tail,  of  estate  of,  1208. 
"  trust,"  definition  of,  1179,  1180,  1210. 
trust  and  mortgage  estates,  devolution  of,  1181 — 1183. 

order  to  vest,  when  necessary,  1181—1183,  1186,  [1195,  1196]. 
"trustee,"  definition  of ,  1179,  1180,  1181,  1210. 
trustee,  deceased  without  representative,  [1194]. 
out  of  jurisdiction  or  not  found,  [1192,  1193]. 
who  is  within  the  Acts,  1180,  1181. 
unborn  persons,  declared  trustees  and  person   appointed  to  convey, 
[1225,  1226,  1227,  1230],  1233. 
interests  of,  dealt  with  on  foreclosure,  [938]. 
on  sale  under  Partition  Act,  [1230]. 
releasing    or    discharging    contingent  rights    of,    [1195],    1208, 

1209. 
vesting  for  estates  of,  [1195]. 
where  settlement  set  aside,  [1635]. 
uncertain,  where,  who  is  existing  trustee,  [1193, 1198, 1199, 1201],  1205, 
1211. 
who  was  heir  or  devisee  of  trustee,  [1194]. 
unsound  mind,  person  of,  meaning  of  term,  1218. 

where  one  trustee  is  of,  1199,  1207. 
Vendor  and  Purchaser  Act,  provisions  of,  enabling  persons  to  convey, 

1182. 
vendor,  costs  on  sale  to  be  borne  by,  1218. 

refusing  to  convey  declared  trustee,  1233,  1234. 
when  a  trustee  within  the  Acts,  1181,  1233,  1234. 
(4.)  Payment    into    Court    by    trustees    and    proceedings   consequential 
thereon,  1152—1160. 
affidavit  by  trustees,  1153,  1154. 

application  under,  when  to  be  made  in  Chambers,  310,  311,  1156. 
banker,  of  money  in  hands  of,  1155. 
charge  on  fund,  notice  of,  after  payment  in,  1082. 
charging  order  on  fund  in  Court,  470. 
Charity  Commissioners,  concurrence  of,  when  necessary,  1262,  1276, 

1277. 
charity  trustees,  payment  into  Court  by,  1155. 
costs  of  payment  in,  deduction  of,  by  trustees,  1158. 
legacy  or  residue,  of,  1159. 
ordered  to  be  paid  out  of  corpus,  1160. 
undue  refusal  to  pay  in,  1160. 
unnecessary  payment  in,  1159. 
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(*• )  Payment  into  Court  by  trustees  and  proceedings  consequential  thereon 
— continued. 
costs  of  payment  out,  application  by  tenant  for  life,  out  of  income, 
1160. 
trustees,  of,  1158— IICO. 
County  Court  jurisdiction  as  to,  805,  1160. 
deserted  wife,  transfer  of  fund  to,  890.  898. 
fund  in  cause  dealt  with  without  petition,  1158. 
insurance  oflSoe  not  trustees  within,  1155. 

but  may  pay  in  policy  moneys  under  Life  Assurance  Companies 
(Payment  into  Court)  Act,  1896. .  1155,  1161. 
investment  of  money  paid  in,  1154. 

Life  Assurance  Companies  (Payment  into  Court)  Act,  1890..  1161. 
lunatic,  pauper,  appUcation  of  fund  of,  1025,  1157. 

sum  paid  to,  or  his  guardian,  1157. 
maintenance  of  infant  or  lunatic,  appUcation  of  fund  in  Court  for,  1 157. 
married  woman,  non  compos,  consent  of,  dispensed  with,  899. 
payment  in,  order  for,  on  appUcation  of  majority  of  trustees,  1152.. 
effect  of,  as  regards  trustees,  1156. 
in  lieu  of  interpleader  proceedings,  492. 
lodgment  schedule,  form  of,  [1152]. 
makes  infant  ward  of  Court,  950. 
mode  of,  205,  206,  1153,  1154. 
notice  of,  1153. 

numerous  parties,  1154. 
to  persons  resident  abroad,  1153.   '. 
separate  account,  fund  should  be  paid  to,  1156. 
payment  out,  appUcation  for,  1156 — 1158. 
conflicting  claims,  1158. 
lunatic  out  of  jurisdiction,  1157,  1158. 
service  of,  out  of  jurisdiction,  1157. 
to  incapacitated  persons,  1157,  1158. 
petition  under,  may  be  adjourned  to  Chambers,  375. 
rectification  of  settlement  on  petition  under  Trustee  KeUef  Act,  [1642], 

1645. 
trustees,  when  justified  in  paying  in,  1155. 
within  the  Act,  who  are,  1155. 

TRUSTEE  OP  CHARITY,  Chap.  XLII.,  1244—1308.    See  Charity. 
appointment  of  new  trustees  for  charity,  [1246,  1248],  1263 — 1266. 
dissenters,  appointment  of,  1259,  1265. 
in  Chambers,  1263,  [1270]. 
number  to  be  appointed,  1264. 
powers  of  Charity  Commissioners.  1281,  1282. 
under  Sir  S.  RomiUy's  Act,  (52  G.  III.  c.  101),  1262. 
attached,  [1274]. 

chapels,  of,  injunctions  against,  [709],  710,  711. 

contempt,  not  accounting  to  Charity  Commissioners,  guilty  of,  [1274]. 
discretion  of,  1254,  1255,  1257. 
majority  of  trustees,  powers  of,  1255,  1282. 
municipal  corporation,  control  of  Court  over,  1255,  1256,  1264,  1267,  1288, 

1290. 
official  trustee  of  charitable  lands,  1279. 

vesting  property  in,  [1248,  1270]. 
trustees  of  charitable  funds,  1279. 

transfer  and  payment  by  and  to,  [216,  1271—1273],  1316. 
payment  to,  of  dividends  on  funds  in  Court,  [209]. 
power  of  Court  over,  1254. 
removal  of,  1281,  1282,  1289,  1290. 
selection,  power  of,  vested  in,  1305. 
specific  performance,  judgment  for,  against,  2152. 

TUNNEL, 

right  to  construct,  699. 
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TUEN  OVER, 

on  remand  of  prisoner,  order  to,  [438]. 
when  necessary,  439. 

TURNPIKE  BONDS, 
conversion  of,  1620. 

TYPE-WRITER, 

allowance  for  copies  produced  by,  290. 


VBEEEIMA  FIDES, 

when  required,  on  application  to  the  Court,  516. 

ULTRA    VIBES, 

borrowing  by  building  society,  2061 — 2063. 

injunction  against  acts,  [685,  691],  694,  701 — 706.     See  Company. 

mortgage  declared  not  binding  on  company,  [1959]. 

undue  exercise  of  compulsory  powers  to  take  land,  [685 — 702],  697—699. 

UMPIRE.    See  Abbiteatioh  ;  Awaed  ;  Reference. 
appointment  of,  390,  394. 

UNBORN  PERSONS, 

vesting  estates  of,  under  Trustee  Acts,  [1195,  1209, 1225, 1226, 1227, 1230], 
1233.    See  Trtjsteb  Acts. 

UNCERTAINTY, 

charitable  gifts,  in  case  of,  1252,  1253,  1255,  1303. 

specific  performance  not  granted  in  case  of,  2141,  2147,  2148. 

void  for,  gift,  1553. 

UNCERTIFICATED  BANKRUPT, 
appeal  by,  825. 

UNCERTIFICATED  SOLICITOR, 

proceedings  by,  307,  1071,  1072.     See  Solicitoe. 

UNCLAIMED     STOCK     AND     DIVIDENDS,  203,  204,  2460—2464.     -See 
National  Debt  Act,  1870. 

UNCONSCIONABLE  BARGAIN,  2275— 2279. 

action  to  set  aside,  treated  as  redemption  action,  2279. 
dealings  with  expectant  heir  set  aside,  [2275],  2278. 

premiums  on  policy  to  be  repaid,  and  policy  signed,  [2276]. 
default  of  defence,  judgment  obtained  in,  by  money  lender,  trustee  in 

bankruptcy  may  go  behind,  2279. 
inadequacy  of  consideration,  where  advantage  taken  of  vendor,  2256. 
jurisdiction  of  equity  in  cases  of,  2277 — ^2279. 

delay,  effect  of,  2279. 
Money  Lenders  Act,  1900,  loan  transaction  set  aside,  2277. 

effect  of,  2279. 
purchase  by  trustee  from  cestui  que  trust  set  aside,  [2276]. 
trustee  in  bankruptcy  going  behind  judgment  obtained  by  money  lender, 

2279. 
validity  of,  determined  on  petition,  2279. 

UNDERGROUND  PIPES, 

injunction  to  restrain  building  over,  586. 

UNDERLEASE, 

misdescription  of,  2163. 

UNDERLESSEE, 

lessee  obtaining  rchef  against  forfeiture,  costs  of  action  by  head  lessor,  as  to, 

2307. 
protection  of,  against  forfeiture,  [2306],  2308. 
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UNDERTAKING.    And  see  Injunction. 
access  to  premises,  to  allow,  710. 
account,  to  keep,  [450]. 

action,  not  to  commence  any,  for  infringement  of  patent,  [2322]. 
addition  to  judgment,  to  procure  or  consent  to,  [796]. 
affidavit,  to  file,  on  motion  for  interlocutory  injunction,  514. 
alteration  of  record,  not  to  take  objection  because  of,  189. 
amend,  to,  by  making  A.-G.  a  party,  [47]. 
appearance,  to  enter,  by  solicitor,  434,  522. 
assessment  of  damages  under,  510. 
beneficiary  appointed  trustee,  by,  [1179],  1188. 
breach  of,  how  punished,  522. 

sequestration  against  railway  company  or  corporation  for,  [442]. 
brewer,  by,  as  to  supply  of  beer,  [525]. 
brokerage,  to  pay,  [2355,  2356,  2358,  2364,  2373,  2382].  ; 
charge,  to  deal  with,  according  to  order  of  Court,  774. 
chattels,  not  to  part  with,  729. 

to  restore,  if  order  reversed,  842. 
cheques,  not  to  draw,  in  name  of  firm,  [679]. 
company,  by,  not  to  divide  shares,  515. 
now  given  by  counsel,  510. 
having  hen,  to  pay  amount  due  to,  [1986]. 
consent  to,  to  application  being  advanced,  [2408]. 
contemnor,  by,  not  to  intermarry  with  ward  of  Court,  [1011]. 
copyright,  not  to  infringe,  [656]. 

not  to  sell  or  part  with  books,  &c.,  [657]. 
corporation  or  local  board,  by,  510. 
costs  of  proceedings  in  Parliament,  to  bear,  [975]. 
to  pay,  [485, 1011, 1760].  . 
to  refund,  [141]. 
co-trustee,  to  take  steps  when  necessary  for  appointment  of,  [1179]. 
cross,  510. 
damages,  as  to,  [507],  509,  510.     See  Damages. 

by  claimant,  on  withdrawal  of  sequestrators,  [450]. 
company,  510. 
plaintiff  in  interpleader,  495. 

out  of  jurisdiction,  510.  : 

inquiry  under,  [507]. 

offer  to  accept  sum  under,  [508]. 

on  appUcation  for  ne  exeat,  506. 
deeds,  for  safe  custody  of,  submission  to  give,  [338,  2026]. 
deficiency  in  funds,  to  supply,  [2368]. 
dismissal  or  discontinuance,  effectual  after,  510. 
documents,  to  give  receiver  access  to,  [733]. 

to  hold,  subject  to  sohcitor's  lien,  [1036]. 

to  return  or  produce,  [1036, 1037]. 
enforcement  of,  522. 

entering,  in  orders,  form  and  place  of,  162. 
equitable  assignment,  amounting  to,  1989,  1990. 
execution,  not  to  issue,  when  leave  given  to  enter  up  judgment,  [275]. 
husband  of  ward  of  Court,  by,  to  execute  settlement,  [1011]. 
indemnity,  as  to,  by  tenant  for  life  let  into  possession,  [1686 — 1689]. 
infant,  not  to  speak  to,  on  religious  subjects,  [992]. 

to  bring,  within  jurisdiction,  [994]. 
dehver  over,  [989]. 

provide  for  maintenance  of,  [989,  990,  991]. 
infants,  as  to  custody  of,  where  both  parents  have  misconducted  themselves, 

[989]. 
infants'  share,  to  purchase,  in  partition  action,  [1793]. 
injury  to  property,  not  to  do,  without  leave  of  Court,  beyond  specified 

amount,  [768]. 
insurance  of  life,  to  effect,  and  assign  policy,  [1502]. 
insure,  to,  [1687,  1688]. 
interest  in  leases,  to  assign,  [2246]. 
inventory,  to  allow  sequestrators  to  take,  [450]. 
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judgment  or  order  in,  insertion  of,  162. 
leave  of  Court,  by  receiver  not  to  act  without,  761. 
letters,  not  to  open,  673. 
: .  private,  on  inspection  of,  not  to  use  same  for  collateral  purpose, 

[59]. 
lien  on  shares,  to  discharge,  on  four  days'  notice,  [1986]. 
lunatic,  to  apply  fund  for  benefit  of,  1025. 
maintenance,  to  apply  fund  for,  [956],  1025. 
married  woman,  by,  510,  850. 

as  to  damages  and  costs,  510,  850. 
memorandum,  to  indorse,  on  settlement,  [1691]. 
mistake,  given  by,  not  enforced,  522. 
money  in  Court,  to  lodge,  [718]. 
mutual,  [507]. 

name  of  company,  as  to  user  of,  [682]. 
newspaper,  to  print,  publish,  and  edit,  757. 

next  friend  of  married  woman,  by,  as  to  her  execution  of  deed,  [919]. 
nuisance  by  further  drainage,  not  to  permit,  607,  610. 
objection,  not  to  make,  to  additions  in  judgment,  800. 
obstructive  buildings,  to  pull  down,  559. 
occupation  rent,  to  pay,  [1688]. 
order  of  Court,  to  abide  by,  729. 

as  to  scheme  of  arrangement,  [2409]. 
Parhament,  as  to  expenses  of  proceedings  in,  for  infant,  [975]. 
patent,  not  to  commence  any  action  for  infringement  of,  [2322], 
payment  into  Court,  to  make,  to   credit   of   action   when  transferred, 
[791]. 
to  make,  [131]. 
personal,  by  person  present  in  Court,  [1011]. 
private  letters,  not  to  use,  for  collateral  purpose,  [59]. 
proceedings,  to  take  further,  within  limited  time,  135. 
production  of  documents,  impUed  on,  76. 
public,  appointment  of  receiver  of,  753 — 755. 
purchase-money,  to  make  up  deficiency  in,  [2368,  2449]. 
realization  of  securities,  to  give  facilities  for,  [1078]. 
receiver,  to  act  if  appointed,  as,  without  salary,  [729].     See  Receivek. 

to  supply  money  to,  736. 
receiver's  receipts,  to  be  answerable  for,  [725,  749]. 
refund,  to,  if  appeal  successfrd,  253,  [840]. 

if  title  displaced,  841,  842,  1591. 
Registrar's  book,  by  signing,  510,  [1011]. 
sequestrators,  on  withdrawal  of,  [450]. 
settlement,  to  execute,  as  directed  by  Court,  [1011]. 
shares,  not  to  divide,  until  after  trial,  515. 
short  notice  of  motion,  to  accept,  506,  [507]. 
sohoitor,  by,  as  to  refunding  costs,  [140,  840],  841. 
enforced,  307. 

papers  and  documents,  as  to,  [1035 — 1037]. 
to  accept  service,  11. 

account  for  money  received,  [978]. 

enter  appearance,  434,  522. 

pay  debts  of  married  ivoman  out  of  moneys  to  be  received,  [868]. 

stamp  documents,  156,  1060,  1061. 
speed  the  cause,  to,  135. 
stay  sale,  to,  842. 

tenant  for  life,  by,  as  to  expenditure  of  money  advanced,  [1693]. 
on  being  let  into  possession,  [1686—1689],  1697,  1698. 
to  find  sum  for  improvements,  [1776]. 

indorse  memorandum  on  settlement,  [1691]. 

pay  costs,  [1760]. 

raise  question,  [1765]. 
test  action,  that  action  shall  be  treated  as,  [797],  801. 
title  deeds,  as  to,  by  tenant  for  hfe  let  into  possession,  [1686]. 
trial,  to  be  bound  by  result  of,  [640],  801. 
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trustee,  by,  as  to  application  of  moneys  in  specified  payments,  [867]. 

to  bring  trust  fund  immediately  into  Court,  1188. 
word  of  CJourt,  as  to,  by  oonteimior,  [1011]. 

UNDERWRITER'S  SLIP, 

specific  performance  of,  refused,  2142. 

UNDERWRITING, 

shares,  legality  of  agreement  as  to,  700,  701. 

UNDUE  INFLUENCE, 

avoidance  of  settlement  on  ground  of,  1637,  1638. 

delay  in  impeaching  gift  on  ground  of,  2274. 

discovery  in  action  grounded  on,  85. 

family  arrangement,  avoidance  of,  1633,  1634. 

gifts  to  alleged  spiritual  medium  set  aside,  2271,  2273. 

injunction  against  proceedings  on  promissory  note  obtained  by,  714. 

medical  man,  by,  over  patient,  2153,  2273. 

onus  of  proof,  2272. 

particulars  of,  as  to,  42. 

principle  on  which  reUef  granted  in  oases  of,  2272 — 2274. 

purchase  obtained  by,  set  aside,  [2254]. 

and  to  stand  as  security  only  for  sums  advanced,  [2254]. 
restitution  of  property  obtained  by,  [2271]. 
solicitor,  by,  2273,  [2274].    Avd  see  Solicitor. 
spiritual  director,  adviser  or  medium,  by,  2271,  2273. 

UNFAIR  DEALING,  2275—2279.    See  Unconscionable  Bargains. 

UNION  OF  BENEFICES  ACT,  1860, 

compensation  payable  under,  to  retired  incumbent,  756,  757. 

UNIVERSITIES, 

exemption  of,  from  Charitable  Trusts  Acts,  1279. 
powers  of,  to  seU,  1267. 

UNMARRIED, 

meaning  of  term,  1513. 

UNPAID  VENDOR,    753,     1908,     [2220—2222],    2223—2225.     See    Lien  ; 
Vendor  and  Purchaser. 

UNQUALIFIED  PERSON, 

acting  as  solicitor,  1071,  1072. 

UNREASONABLE   BARGAIN, 

specific  performance  of,  not  granted,  2140,  2150. 

UNSOUND  MIND, 

exclusion  of  partner  of,  when  justifiable,  683. 
person  of.     See  Lunatic  ;  NoN  Compos. 
trustee  of,  1185. 

UNSTAMPED  DOCUMENTS,  156,  157.    See  Stamp. 

URINAL, 

injunction  against  use  of,  602. 

USAGE, 

evidence  of,  in  construing  charitable  trusts,  1255,  1256. 
subsequent,  evidence  of,  when  admissible,  591. 

USHER, 

appointment  of,  to  take  person  into  custody,  in  absence  of  tipstaff,  [456]. 

USUAL  DIRECTIONS,  Chap.  XIV.,  181—183. 
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VACATION, 

application  in,  for  prohibition,  786,  787. 
proceedings  in  Chambers  during,  322. 

VALUATION, 

agreement  for,  not  a  submission  to  arbitration,  388. 

annuity  of,  [1563],  1569,  1570,  [1577,  1578],  1579.    -See  Annuity. 

anniiitant,  when  entitled  to,  and  immediate  payment,  1569,  1570. 

on  consent,  according  to  Government  tables,  1579. 

where  abatement  necessary,  [1577,  1578],  1579. 
some  annuitants  dead,  1578,  1579. 
arbitration  distinguished  from,  388. 
beneficiaries,  declared  binding  on,  [2214]. 
colliery,  of,  1414. 

defendants  to  be  charged  with  rents  according  to,  in  taking  account,  [1286]. 
election,  where  person  put  to,  under  will,  [1528],  1529. 
goodwill,  of,  2098. 

infant's  share,  of,  on  Sale  under  Partition  Act,  [1793],  1805. 
intestate's  estate,  of,  1514. 

life  interest,  of,  brought  into  hotchpot,  1447,  [1662],  1666. 
reversion,  of,  as  between  tenant  for  life  and  remainderman,  1622. 
sale  at,  agreement  for,  when  specifically  enforced,  2096,  2148. 
shares,  of,  1414. 
specific  legacy,  of,  [1545,  1546]. 
stock-in-trade,  of,  inquiry  as  to,  [1496]. 
timber,  of,  on  sale,  payment  of,  [335]. 

VALUER, 

account  against,  1333. 

liabiUty  of,  for  misstatement,  2253. 

VALUERS'  CHARGES, 
aUowance  of,  303,  304. 

VARYING.     See  Rectiitication. 

certificate  of  Master,  [321],  321,  322,  [361]. 
contracts  approved  subject  to  variation,  [326]. 

specifically  enforced  with  variation,  2147.     See  Specific  Pbr- 

FOBMANCB. 

judgment  or  order,  adding  to,  [189],  189,  1316,  1420,  1423. 

on  appeal,  [811],  837. 
minutes  of  judgment,  [184],  185. 
report  of  referee,  402,  406.   : 
settlement,  by  Divorce  Court,  after  judicial  separation  or  dissolution  of 

marriage,  923  et  seq. 
voluntary  settlement,  1638. 

VENDOR  AND   PURCHASER.     See  Sale  by  the  Cotjet. 

abatement   or   compensation,    specific    performance   with,   [2190 — 2193], 

2193 — 2197.     iSec  Specific  Peefoemance. 
abstract  of  title,  inquiry  as  to  delivery  of,  [2160],  2166. 
agent  or  auctioneer,  contract  by,  [2136],  2146,  2153,  2154. 

house  or  estate,  no  implied  or  general  authority  to  conclude  a 
contract  for  sale,  2146. 
agreement  not  to  bid  at  sale,  2152. 

ambiguous  or  uncertain  contract  not  enforced,  2147,  2148. 
annuities,  enforcement  of  agreements  for  sale  or  grant  of,  2139,  2140,  2156, 

[2212],  2224. 
breach  of  trust,  agreement  between,  involving,  not  enforced,  2152,  2153^ 
business,  agreement  for  sale  of,  enforced,  [2212]. 
charges,  condition  as  to  evidence  of  payment  of,  2164. 
chattels,  enforcement  of  contract  as  to,  2140. 
company,  disclosure  by  vendor  to,  2265,  2266. 

unpaid  vendor  to,  paramount  equity  of,  1968. 
compensation  for  defect  in  title  or  parcels,  345,  2157,  [2190 — 2193],  2193— 
2197,  [2197]. 
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compensation  for  defect  in  title  or  parcels,  conveyance,  after,  2196. 
completion  of  puroliase,  time  for,  2169,  2170. 
delay  in,  damages  awarded,  2158. 

vendor  remaining  in  possession,  2182. 
concealment  by  puroliaser  in  fiduciary  relation,  [2253],  2255,  2256. 
conditions  of  sale,  2152,  2166,  2162—2168. 

compensation,  enforcement  of  condition  providing  for,  2196. 
construed  favourably  to  purchaser,  2165. 
evidence,  as  to,  of  payment  of  charges,  2164. 
interest  on  purchase-money,  as  to  payment  of,  2181. 
misdescription,  as  to,  2164. 
misleading,  2163,  2164. 
rescission  of  contract,  as  to,  2165,  2166'. 
reserved  bidding  to  be  stated,  2152. 
restrictive  covenant,  failure  to  disclose,  2163. 
sales  by  the  Court,  on,  329,  330. 
title,  as  to,  2162—2168. 
consideration,  defences  on  ground  of  failure,  &c.  of,  2150. 
contract  for  sale,  agreement  by  acceptance  and  offer,  2144,  2145. 
auction,  by,  conditions  and,  wrongly  dated,  2143. 
construction  of,  where  specific  performance  cannot  be  enforced,  [2198], 

2201,  2202. 
correspondence,  by,  2145. 
dated  wrongly,  2143. 
description  of  vendor,  2143. 

of  property  or  price,  2143,  2144. 
interest  in  land  within  Statute  of  Frauds,  2143 — 2147. 
letters,  pleading  agreement  implied  from,  2144,  2145. 
memorandum  of,  what  sufficient,  2143,  2144. 
mutuality,  2148,  2149. 
parol,  enforcement  of,  2146,  2147. 

evidence,  when  admissible,  2145,  2146. 
variation,  enforcement  of  contract  with,  2147. 
requisites  of,  2143—2147. 
signature  of  party  to  be  charged,  2145,  2146. 
subject  to  execution  of  formal  agreement,  2144. 
time  of  the  essence,  when,  2156. 
conveyance  and  payment  of  purchase-money,  [2170 — 2180],  2184,  2185. 
covenants  in,  and  form  of  conveyance,  2186. 
on  sale  by  Court,  343. 
parties  to  conveyance,  2185,  2186. 
public  body  cannot  refuse  on  score  of  expense,  2185. 
right  to  compensation  after,  2196. 
copyholds,  fine  on  admittance  of  heir  of  vendor,  2183. 
vesting  order  of,  costs  of,  borne  by  vendor,  1210. 
costs,  vendor  to  pay,  to  hearing,  with  liberty  to  apply  in  ease  he  can  make 

title,  [2199]. 
covenant  for  production,  2187. 

quiet  enjoyment,  defect  in  title  not  covered  by,  2168. 
covenants  in  conveyance,  2186,  2187. 

for  title,  on  sale  by  trustees,  2186. 
damages  for  breach  of  contract  between,  2157,  2158.     See  Specific  Per- 

FORMAirOE. 

death  of  vendor,  costs  occasioned  by,  2190. 

"  default  "  of  purchaser,  what  amounts  to,  2181. 

deposit,  return  or  forfeiture  of,  2187—2189,  [2198,  2199],  2201,  [2219]. 

lien  for,  declared,  [2177]. 

sale  by  Court,  on,  332,  333,  [346,  347],  349.    See  Sale  by  the  Cotjkt. 
destruction  of  property  sold,  loss  by,  after  contract,  2184. 
deterioration  and  dilapidation,  liability  of  vendor  for,  [2173],  2183,  2184. 

by  purchaser,  payment  of  purchase-money  into  Court,  2183. 
directors  of  companies,  contracts  by,  2154. 
discovery  of  tenancies  by  vendor,  2183. 
ecclesiastical  corporation,  contract  by,  2152. 
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equitable  incumbrancer,  priority  of  purchaser  over,  2154. 
fiduciary  purchasers,  [2253,  2254],  2255,  2256. 

fraud   or  concealment,  effect  of,  aa   between,  2151,  2251 — 2253,   2255, 
2256. 
purchase  set  aside  for,  [2250],  2251,  2252. 
Frauds,  Statute  of,  requisites  to  contract  under,  2143 — 2147. 

part  performance  taking  case  out  of,  2146,  2147,  2158. 
goods,  of,  consigned  to  meet  acceptances,  [2300],  2301,  2302. 

right  of  stoppage  in  transitu,  [2302],  2303,  2304. 
goodwill,  agreement  for  sale  of,  when  enforced,  2140. 
heirlooms,  enforcement  of  agreements  as  to,  2140. 
inadequacy  of  price,  2149. 
income  tax,  deduction  of,  as  between,  2182. 
indemnify,  impUed  liability  to,  against  mortgage  debts,  2186. 
infant  vendor  or  purchaser,  contract  of,  not  specifically  enforced,  2148, 

2149,  2152. 
insurance,  purchaser  not  entitled  to  benefit  of,  2184. 
interest  on  purchase-money,  when  payable,  2180 — 2182. 

ceases  on  notice  that  purchase-money  is  lying  idle,  2180,  2181. 
on  rents,  when  charged,  2182. 
intoxication  of  party  to  contract,  effect  of,  2152. 
land  situate  abroad,  enforcement  of  agreement  as  to,  2142. 
leaseholds,  notice  of  covenants  to  purchaser  of,  2166,  2167. 
indemnity  on  sale  of,  [2178],  2186. 
title  to  be  shown  to,  2163,  2164. 
lien,  purchaser's,  for  deposit  and  costs,  1991,  [2177]. 

vendor's,  against,  railway  company,  687,  688,  708,  1991,  [2220—2223], 
2223—2225. 
deposit  under  Lands  Clauses  Act,  not  affected  by  payment  of,  2393. 
doctrine  of,  not  confined  to  land,  2224. 
enforcement  of,  2122,  [2220—2223],  2223—2225. 
incidence  of,  in  administration,  1477. 

injunction  or  sale,  enforcement  by,  687,  688,  708,  [2221],  2224, 
2225. 
railway  company  against,  2225. 
mere  personal  security  for  payment  does  not  affect,  2225. 
priority  of,  2224. 
register  county,  on  land  in,  1991. 
waiver  of,  1991,  2224. 
when  it  attaches,  2223,  2224. 
manor,  sale  of,  fines  received  up  to  time  for  completion  of,  2183. 
married  woman,  capacity  of,  to  enter  into  agreement,  2152. 
medical  man  purchasing  from  patient,  2153. 
mine,  deterioration  in  value  of,  how  assessed,  2183. 
mines,  compensation  where  vendor  has  no  title  to,  2157. 

time  of  the  essence  in  contract  for  sale  of,  2156. 
misdescription  and  misrepresentation,  effect  of,  2151,  2152,  2163,  2164, 
2251 — 2253.     See  Misrepkesbntation. 
abatement  or  compensation  in  respect  of,  [2192],  2195. 
mistake,  when  a  bar  to  specific  performance,  2150,  2151. 

purchase  or  conveyance,  setting  aside  or  rectifying  on  ground  of,  [2231, 

2232],  2235. 
rescission  of  contract  on  ground  of,  2220,  2232,  2236. 
mortgage  debts,  indemnity  by  purchaser,  2186. 
mortgagor,  sale  by,  right  of  purchaser  to  separate  conveyances,  2185. 
name  of  vendor  of  business,  injunction  against  improper  use  of,  524. 
notice  of  sub-purchase  not  constituting  vendor  a  trustee,  2153. 
tenancy  or  covenants  in  lease,  2037,  2107,  2151,  2207. 
trust  on  transfer  of  mortgage,  by  stamp,  as  to,  2035. 
to  vendor  of  charge  on  agreement,  1082,  2185. 
objection  to  title  overruled,  [2197]. 
occupation  rent,  when  chargeable,  [2178],  2182. 
option  to  purchase  or  take  lease,  contract  with,  2139. 
outgoings,  payment  of,  by  vendor,  2182,  2183. 
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parcels,  compensation  for  deficiency  of,  [2192]. 

parol  agreement,  specific  performance  of,  2146,  2147. 

particulars  on  sale  by  Court,  329,  330. 

partnership,  purchaser  must  indemnify  vendor  against  liabilities  of,  2107. 

patent,  agreement  for  sale  of,  enforced,  2140. 

penalty,  stipulation  for,  not  a  defence  to  action  for  specific  performance 

2150.  ^  ^ 

possession,  liability  of  vendor  or  purchaser  in,  2180 — 2184. 
production,  covenant  for,  2187. 

document  of  record  in  Scotland,  of,  2187. 
public-house,  sale  of,  as  going  concern,  2156. 
puffer,  employment  of,  improper,  2152. 
purchase-money,  lying  idle,  notice  of,  2180,  2181. 

payment  of,  by  purchaser,  2183,  2184. 
into  Court,  [2172],  2183,  2184. 

unpaid,  account  of,  [2171,  2176,  2193]. 
receiver  appointed,  where  purchaser  in  possession,  750. 
redemption  action  by  purchaser,  1856,  1857. 
rent-charge  kept  on  foot,  [2199]. 
rents  and  profits,  accountabihty  of  vendor  for,  [2170,  2172,  2176],  2182, 

2183. 
requisitions  on  title,  declared  sufficiently  answered,  [2197]. 
rescission  of  contract,  conditions  as  to,  2165,  2166. 

damages  for  breach  of,  and,  vendor  cannot  have,  2188. 

executed,  only  rescinded  on  ground  of  fraud,  2252. 

notice  of,  "  without  prejudice,"  invalid,  2166 

right  to,  2000,  2002,  2188,  2235—2237. 
leaseholds,  onerous  covenants,  [2199]. 
order  for,  on  non-compliance  with  judgment,  [2218]. 
reversionary  interests,  sale  of,  time  of  the  essence,  2156. 
Sales  of  Land  by  Auction  Act,  1867.  .2152. 
shares  in  companies,  enforcement  of  agreements  as  to,  2140,  2154,  [2209], 

2210. 
ships,  sale  of,  2142. 

solicitor,  purchase  by,  from  client,  1055 — 1057. 
specific  performance,  right  to  reUef  by,  [2136,  2137],  2138—2158.     See 

Specific  Performance. 
Stock  Exchange,  rights  and  liabilities  under  custom  of,  2292 — 2300.     See 

Stock  Exchange. 
street  improvements,  expenses  of,  when  a  charge  on  premises,  2182,  2183. 
sub-purchaser,  rights  of,  2153,  2185. 
succession  duty,  duty  of  vendor  to  pay,  342. 
suggeeiio  falsi,  2251 — 2253. 
tenancies,  duty  of  vendor  as  to,  2183. 
time  of  the  essence,  when,  2156. 
title  deeds,  covenant  for  production  of,  2187. 

production  and  delivery  of,  [2171,  2179],  2186,  2187. 

purchaser  for  value  without  notice,  when  ordered  to  deliver  up,  1826, 
1838,  [2023,  2024],  2042,  2043. 

vendor  retaining,  2187. 
title  of  vendor,  2161—2169. 

abstract  of,  delivery  of,  [2160]. 

certificate  as  to,  in  specific  performance  action,  2162,  2169. 

commencement  of,  condition  as  to,  2162 — 2165. 

concealment  of,  2168. 

construction,   depending  on  question  of,  procedure,   by  originating 
summons,  2201. 

costs  of  investigating,  given,  2188,  [2198]. 

declaration  of,  [2137,  2170,  2191,  2197], 

forced  on  purchaser,  when,  2167,  2168,  [2170]. 

indemnity  against  defect  in,  not  compelled,  2168. 

inquiry  as  to,  [2158,  2159],  2162. 

length  of  title  to  be  shown,  2162,  2163. 

lessor's,  cannot  be  called  for,  2208. 
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title  of  vendor — continued. 

reference  and  inquiry  as  to,  in  specific  performance  action,  [2158,  2159], 

2162,  2169. 
requisitions,  costs  occasioned  by,  2189. 
declared  sufficiently  answered,  [2197]. 
inquiry  where  title  has  been  accepted  subject  to,  [2159]. 
time  for,  condition  as  to,  2165. 
stipulations  as  to,  in  conditions  of  sale,  2163 — 2166. 

must  state  facts  fuUy,  2163. 
voluntary  settlement,  under,  not  forced  on  purchaser,  2285. 
waiver  of  inquiry  as  to,  by  purchaser,  2162. 
when  sho^^Ti  and  when  made,  2168,  2169. 

title  must  be  made  out  in  action  for  specific  performance,  2168, 
2169. 
Trustee  Acts,  defaulting  defendant  vendor  of  lands,  when  a  trustee  within, 

1181,  1233,  1234. 

person  appointed  to  convey  to  purchaser,  [1221,  1224,  1225],  1227, 
1233. 
trustees,  specific  performance  when  decreed  against,  2153,  2154,  2169. 
underlease,  misdescription  of,  2163. 

underground  water  course,  non-disclosure  of,  compensation,  2195. 
unreasonable  bargains  between,  2149,  2150. 
unpaid  vendor  to  company,  paramount  equity  of,  1968. 
vesting  order,  costs  of,  borne  by  vendor,  1218. 
water  rights  for  factory,  time  of  the  essence,  2156. 
wilful  default,  account  of  rents  on  footing  of,  1122,  [2174],  2182. 

VENDOR  AND  PURCHASER  ACT,  1874.  .[2197— 2200],  2200—2202. 
appeal  from  order  under,  830. 

construction,  question  of,  proper  procedure  by. originating  summons,  2201. 
costs  under,  [2197—2200],  2200. 

charging,  on  vendor's  interest,  2200. 

vendors,  question  of  amount  of,  on  sale,  not  properly  raised  under  Act, 
2201. 
B.  2,  covenant  for  production  of  deeds,  2187. 

period  of  commencement  of  title,  1657. 

production  of  lessor's  title,  2208. 
s.  4,  legal  personal  representatives  of  mortgagee  empowered  to  convey, 

1182,  1859. 

o.  6,  bare  trustee,  897. 

meaning  of  term,  897,  1182. 
s.  8,  registration  of  deed,  2041. 
s.  9,  decisions  on  requisitions  under,  [2197 — 2200]. 

application  for,  how  made  and  when  entertained,  2200. 

orders  under,  [2197—2200]. 

VENUE, 

change  of,  146. 

judgment  after,  [166]. 
local,  abolition  of,  146,  367. 

where  changed,  judgment,  [166]. 
right  of  plaintiff  to  choose,  146,  367. 
statement  of  claim,  must  be  named  in,  146. 

VERDICT.     See  Issue  ;  Jury. 
amendment  after,  45. 
associate's  certificate  of,  363,  364. 
findings  of  jury.  Court  how  far  bound  by,  370. 
setting  aside,  369. 

VESTING   OF  PORTIONS,  1664,  1665. 

VESTING   ORDER.     Sec  Teustee  Acts. 
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VESTRY, 

cannot  sue  to  restrain  obstruction  on  highway,  581. 
injunction  against,  exceeding  powers,  688,  689. 

nominating  person  to  hving  on  footing  of  void  election,  708. 

VEXATIOUS  ACTIONS  ACT,  1896.  .132. 

VEXATIOUS  PROCEEDINGS, 

costs  of,  [237],  248,  262,  288,  293. 
stay  or  dismissal  of,  38,  39,  [130],  132. 

VIBRATION, 

injunction  against  nuisance  by,  [597]. 

VICAR, 

mortgage  by,  1859. 
waste  by,  546,  547. 

VIEW.    iSee  Inspection. 

Judge,  by,  in  light  and  air  case,  559. 

jury,  by,  [365]. 

referee,  by,  403. 

trial  by  jury,  order  where  view  necessary,  361. 

VIOLENCE, 

process  server,  to,  [454],  457,  459. 

VISITOR   OF  CHARITY,  1254. 

VOLUNTARY  CONTRIBUTIONS, 

charities  supported  by,  1251,  1280,  1290. 

VOLUNTARY  CONVEYANCES  ACT,  1893 ..  2290. 

VOLUNTARY  DEED   OR  SETTLEMENT, 
avoidance  of,  [1634—1636],  1637,  1638,  2290. 

acquiescence  a  bar  to,  1638. 

client,  by,  to  counsel,  1053. 

costs  of  trustee  in  case  of,  1638. 

fraud  on  creditors,  for,  1628,  1634,  [2280—2282],  2283—2287. 
action  for,  by  whom  maintainable,  2286,  2287. 
intent  to  defraud,  when  inferred,  2283,  2284. 

immoral  consideration,  2291. 

improvidence,  for,  without  fraud,  [1634],  1637. 

legal  estate,  subsequent  acquisition  of,  by  settlor,  1629. 

marriage  not  solemnized,  where,  [1636]. 

with  deceased's  wife's  niece,  on,  [1635]. 

mistake,  on  ground  of,  [1635]. 

Voluntary  Conveyances  Act,  1893,  under,  2290. 
bankruptcy,  proviso  determining  settlor's  life  estate  on,  2284. 
complete,  when,  1628—1630,  1652. 
consideration,  proof  of,  aliunde,  1628. 
covenant  or  bond,  creditor  suing  on,  1360,  1365. 
execution  of  trusts  of,  [1657],  1660. 
foreclosure  against  persons  claiming  under,  1863. 
marshalling  unsettled  property  in  favour  of  volunteers,  [2018],  2021. 
mistake,  rectification  on  ground  of,  2237. 
post-nuptial  settlement,  when  voluntary,  1627,  1628,  1635. 
postponed  to  prior  mortgage  without  notice,  2033. 
power  of  revocation,  absence  of,  1635,  1637. 
rectification  of,  not  generally  ordered,  1638,  2237. 
settlor,  when  binding  on,  1628. 
solicitor,  gift  to,  set  aside,  1055. 
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suppression  of,  2240. 

title  under,  purchaser  deriving,  2285.  „_„„„„„     „„„-       o 

undue  influence,  procured  by,  setting  aside,  [2270,  2271],  2272— 227S.     -See 

Undue  Influenob. 
valuable  consideration,  what  sufficient,  1626 — 1628. 

VOLUNTEERS, 

marshalling  securities  in  favour  of,  [2018],  2021. 
redemption  by,  1863. 

VOUCHERS,  1315,  1341.     See  Account. 


WAGERING  DEBT, 

bill  of  exchange  given  for,  dealings  with,  restrained,  714. 

proof  of,  in  creditor's  action,  1378. 

Stock  Exchange,  speculative  bargains  on,  2299. 

WAGES, 

married  woman,  of,  876,  898. 

receiver,  plaintiff  undertaking  to  advance  to,  to  pay,  736. 

WAGES  ATTACHMENT  ABOLITION  ACT,  1870.  .479. 

WAIVER, 

abatement  or  compensation,  of  right  to,  2195. 

appearance,  by,  23. 

breach  of  trust,  of,  1 109. 

claims,  of,  against  estate,  337,  [337]. 

consent,  by,  453. 

debenture-holder,  by,  of  claim  to  uncalled  capital,  [I960]. 

entering,  in  judgment,  162. 

entry  of  appearance  not  a  waiver  to  defendant's  right  to  security  for  costs,  28. 

equity  to  settlement,  of,  by  wife,  809. 

irregularity,  of,  by  appearance,  &c.,  3,  23,  323,  396,  433,  453,  466. 

jurisdiction,  of  objection  to,  786. 

lien,  of,  by  taking  security  or  otherwise,  1991. 

mortgagee,  by,  where  otherwise  secured,  337. 

notice  of  motion  for  injunction,  of,  by  amendment,  512. 

particulars,  of  right  to,  41. 

privilege,  of,  as  to  documents,  86. 

restrictive  covenants,  of,  532. 

service,  of  right  to,  433. 

solicitor,  by,  of  lien,  1051. 

specific  performance  action,  when  a  defence  to,  2155,  2156. 

statement  of,  in  order,  position  of,  162. 

WANT  OF  PROSECUTION, 

appeal  from  order  dismissing  action  for,  819. 

dismissal  of  action  for,  133 — 136,  145.     See  Dismissal  of  Action. 

consent,  by,  no  bar  to  subsequent  action,  127. 

default  of  discovery,  for,  97,  98. 
dismissal  of  appeal  for,  32. 

WARD  or  COURT, 

case  as  to,  heard  in  camera,  146. 

constituted,  how,  950,  951. 

control  of  Court  over  property  of,  continues  after  majority,  1014. 

convent,  not  to  become  novice  in,  without  sanction  of  Court,  1000. 

improper  conduct  towards,  committal  for,  [1008]. 

interference  with,  committal  for,  [1008]. 

jurisdiction  over,  950,  1012—1015. 
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WARD   OF  COVKT— continued. 

maintenance  of,  956—971.    See  Infant. 

Marriage  Acts,  4  G.  IV.  c.  76,  and  19  &  20  V.  o.  119,  proceedings  under, 

[1016],  1018. 
marriage  of,  1004—1019. 

consent  of  Court  necessary  for,  1012. 

orders  for  leave  to  marry,  [1004,  1005,  1012]. 
sanctioning  marriage  and  approving  settlement,  [1005, 1006]. 
contempt,  marriage  without  consent  is,  457,  465,  1012. 
committal  for,  [1008,  1009],  1011. 

discharge  of  contemnors  on  undertaking,  &c.,  [1011],  1013. 
ignorance,  how  far  an  excuse,  &c.,  1013. 
inquiry  as  to  abettors,  [1009]. 
injunction  to  restrain  marriage  or  intercoufse  with,  [1006]. 
inquiry  as  to  validity  of,  1010. 
outfit  on,  advance  for,  [1005]. 
settlement  on,  approved,  [1006,  1012],  1012—1015. 
adjournment  of  petition  for,  to  Chambers,  [1005]. 
form  of,  in  cases  of  contempt,  1014,  1015. 
fund  in  Court  settled  by  order,  [1004]. 
transfer  to  trustees  on,  218. 
under  18  &  19  V.  c.  43,  [1005]. 
ward  enceinte,  where,  1010. 
married  woman,  not  allowed  to  waive  right  to  settlement,  894. 
-non  compos,  jurisdiction  over,  850,  851. 
premium,  return  of,  when  ward  articled  to  solicitor,  969. 
religious  education  of,  954,  [992,  993],  999—1001. 
removal  of,  out  of  jurisdiction,  921,  [988],  999,  1001,  1002. 
security  required  on  leave  for,  1001. 

WAREHOUSE  KEEPER, 
interpleader,  by,  494. 

WARRANT, 

bin  of  sale,  when  taking  effect  as,  1938,  1939. 

Board  of  Trade,  of,  as  to  parliamentary  deposits,  2424. 

committal,  for,  457. 

WARRANTY  OF  AUTHORITY,  2078. 

WASTE,  535—547. 
account  of,  [537]. 

alterations  to  premises,  by,  [539],  544. 
ancillary  relief  against,  [539],  545,  546. 
buildings,  by  interfering  with,  539,  541,  544. 
church,  altering  fabric  of,  540,  547. 
churchyard,  in,  restrained,  [539],  546,  547. 
copyholders,  as  to,  by,  543. 
damages,  measure  of,  546. 

declaration  as  to  liability  for,  and  right  of  felling  timber,  537,  545. 
delay,  materiality  of,  on  application  for  injunction,  546. 
discovery  in  action  for,  89. 
equitable,  what  acts  of,  restrained,  540,  541. 

amount  of  damages,  546. 
evidence  of  modern  user,  1693. 

forest,  inclosure  of  waste  lands  of,  restrained,  590,  591. 
inclosure  of  lands  of  manor,  by,  [589],  590 — 593. 
injunctions  to  restrain,  [535 — 539],  540 — 547. 

defendant  in  occupation,  against,  in  partition  action,  1809. 

discovery  in  action  for,  89. 

not  ordered,  if  exposing  to  forfeiture,  97. 
inquiry  as  to,  [536],  536,  537,  [1681]. 
interest  chargeable,  546. 
investment  of  proceeds  of,  by  tenant  for  life,  545. 
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WAST^^-^-continued. 

legal  and  equitable,  540,  541. 

life  estate  when  made  subject  to  impeachment  for,  540,  1656,  1693. 

Limitations,  Statutes  of,  546. 

mandatory  injunctions  as  to,  518,  530,  [539],  547. 

mansion-house,  removal  of,  541. 

meadow-land,  by  converting,  541,  542. 

meliorating  waste,  544. 

minerals,  inquiry  as  to,  [537]. 

proceeds  of,  546. 
mines,  by  opening  and  working  of,  [537],  538,  539,  542,  543. 
mortgagor  or  mortgagee  in  possession,  by,  543,  1907. 
permissive,  543,  544. 
reclaiming  deer,  542. 

rent-charge,  remedy  of  owner  of,  against  terre-tenant,  543,  1892,  1893. 
saplings,  cutting,  541. 

shooting,  injunction  at  suit  of  grantee  of,  541. 
tenant,  by,  [539]. 
tenant  for  life,  by,  restrained,  [535],  540 — 546. 

accounts  and  inquiries  as  to,  [1681]. 

impeachable  of  waste,  541. 

investment  of  proceeds,  545. 

when  made  impeachable  for,  in   executory  settlement,   541,    1656, 
1693. 
tenant  in  fee,  by,  with  executory  gift  over,  541. 

tail  in  possession,  by,  541. 
tenants  in  common,  by,  541. 
terre-tenant,  by,  owner  cannot  restrain,  2050. 
timber,  felling,  injunction  against,  [535—537],  542. 

inquiry  as  to,  [536,  537]. 

meaning  of  term,  542. 

ornamental,  [535],  536,  541. 

proceeds  of,  545. 

receiver  to  cut  and  sell,  [766]. 
windfalls,  [537],  545. 

tenant  for  life  allowed,  [537]. 
words  giving  right  to  commit  waste,  641. 

WASTING  AND  UNAUTHORIZED  SECURITIES, 
duty  of  trustees  to  convert,  1108,  1616—1623. 

WATER, 

bath,  declaration  that  supply  for,  compulsory,  693. 

bed  of  river,  declaration  as  to,  588. 

canal  proprietors,  declaration  of  rights  of,  [584]. 

liability  of,  for  leakage,  589. 
damages  by  abstraction  of,  inquiry  as  to,  [583]. 
declaration  against  water  company,  [584]. 
escape  of,  liability  for,  589. 
fouling,  588. 
injunction  against  interference  with  rights  of,  [582 — 586],  587^ — 589. 

mandatory,  to  compel  removal  of  obstruction  to  flow  of,  520,  [585]. 
issue  as  to  rights  of,  362. 

lake,  injunction  against  taking  water  from,  [582]. 
main,  injunction  against  laying,  through  land,  697. 
mill-stream,  interference  with,  restrained,  [582]. 
mine,  injunction  against  allowing  water  to  pass  into,  566. 
moorings,  588. 

pipes,  injunction  against  laying  down,  [547]. 
pollution  of,  injunction  against,  [605 — 608],  608—612. 

inquiry  as  to,  from  given  date,  [608]. 
prescriptive  right  to,  588. 

to  obstruct,  disallowed,  [582]. 
railway  company  restrained  from  diverting,  687. 
sale  of,  for  factory,  time  of  the  essence,  2156. 
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WATER — continued. 

sewer,  removal  of,  without  prejudice  to  statutory  rights,  [584]. 

subterranean,  right  to,  583,  587. 

supply  of,  by  water  company,  enforced,  693,  704. 

sanction  of  Local  Government  Board,  2149. 
surface  water,  abstraction  of,  restrained,  [584]. 
water  oompaiiy,  declaration  and  injunction  against  supplying  outside 

statutory  limits,  [584]. 
works,  injunction  against  constructing,  within  other  district,  704. 

WATERCOURSE, 

artificial  and  natural,  588. 

diversion  of,  restrained,  [582],  587. 

poUution  of,  injunction  against,  587,  [605—608],  608—612.    See  Nuisance. 

riparian  owners,  rights  of,  [583,  585],  587 — 589. 

WATERWORKS  CLAUSES  ACT, 
compensation  under,  2349. 
deficiencies  in  prescribed  rate,  power  of   water  company  to   make  up, 

700. 
entry  on  land,  prohibition  against,  553. 

WAY  (RIGHT  OF),  [574—577],  578—582. 
club,  to  a,  578. 

compensation  for  way-leave  in  respect  of  mines,  574. 
copyholds,  over  or  under,  for  conveyance  of  minerals,  574. 
dedication  of,  to  public,  580. 
deviate,  right  to,  579. 
grant  of,  construction  of,  578. 
express,  578. 
implied,  579. 
injunction  against  obstruction  of,  [574,  576,  577],  581. 

using,  under  land  for  conveyance  of  coal,  [566]. 
interlocutory  injunction,  private  road,  [574]. 
level  crossing,  declaration  as  to  user,  [576].  . 

injunction  against  obstructing,  [576],  578,  579. 
mineral  owner,  of,  574. 
necessity,  of,  579. 

nuisance,  user  of,  so  as  to  create,  579. 
obstruction,  compelling  removal  of,  520. 

right  to  remove,  though  injunction  refused,  579. 
Prescription  Act,  acquisition  of  right  under,  579,  580. 
private  road,  interlocutory  injunction,  restraining  use  of,  [574]. 
pubUc,  [575,  577],  580,  581.     See  Highway. 
limited  by  rights  of  owner,  580. 

tithe  map  not  admissible  as  evidence  of  extent  of,  580. 
railway  company  restrained  from  obstructing,  [576],  578,  579. 

trespassing  or  permitting  trespass,  [577]. 
reasonable  user  of,  what  is,  579,  580. 
removal  of  obstructions  to,  [575],  575,  576,  579,  581. 
tenant,  acquisition  by,  against  landlord,  579,  580. 
towing-path,  over,  579. 
user,  limited  by,  578. 

of,  for  conveying  coal,  restrained,  [566]. 

WAY-LEAVE, 

Canal  Act,  under,  right  of  mine  owner  to,  574. 

inquiry  as  to  payment  by  way  of,  in  respect  of  coal,  [566]. 

lord  of  manor,  right  of,  to,  574. 

mineral  owner,  right  of,  to  drive  way  through  minerals,  574. 

WEIGHT, 

excessive,  on  floor  of  house,  injunction  against,  520,  [596]. 

WELSH  MORTGAGE,  2066. 
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WEST  INDIES, 

Incumbered  Estates  Act,  1864.  .779,  780. 
receiver  of  property  in,  779,  780. 

WHAREINGER, 

right  of  access  of,  to  river,  protected  by  injunction,  [585],  S88. 

WHISTLING, 

cabs,  for,  at  night,  restrained,  [596]. 

WIDOW.     See  Dowek. 

annuity  to,  during  widowhood,  [210, 1564],  1569. 
deceased's  sister's  husband,  marriage  with,  1569. 
description  of,  in  orders,  224. 
dividend,  payable  to,  until  remarriage,  [210]. 
election  by,  916,  [1484,  1485, 1526],  1530. 
inquiry  whether  any  in  existence,  [1410]. 

testator  left  a,  [1505]. 
judgment  against,  [847,  848]. 

as  executrix,  [848]. 
payment  of  dividends  to,  [210]. 
wife,  gift  to,  during  widowhood,  1512. 

WIDOWER, 

payment  of  dividends  to,  until  second  marriage,  [210]. 

WIFE.    See  Htisband  and  Wn?E ;  Mabeied  Womait. 

WILFUL  DEFAULT,  1115  e«  seq. 

account  on  footing  of,  189,  [1115],  1120—1122,  1315,  1316,  [1418,  2173, 
2254],  2256. 

breach  of  trust,  one  instance  proved,  rule,  1078. 
after  judgment,  charging,  1121. 
against  representatives  of  trustee,  [1418]. 

when  directed,  189. 
agent  when  charged  with,  1315,  1316,  2256. 
allegations  of,  to  be  disposed  of  at  hearing,  1419. 
amendment  for  purpose  of  charging,  45. 

common  judgment  for  account,  not  ordered  under,  1083,  1120. 
compound  interest,  annual  rests  directed,  [1118]. 
executor,  account  against,  [1116, 1117],  1120  e*  seq.,  [1418]. 
further  accounts  and  inquiries  on  footing  of,  as  to,  352. 
inquiry  as  to  receipts  by  bankrupt  trustee,  [1115]. 

further  order  for  leave  to  prove  for  balance,  [1116]. 
whether  money  recoverable,  [1116]. 
interest  on  balances  charged  in  cases  of,  [1117, 1118],  1118,  1119. 
lease,  by  trustee  renewing,  in  own  name,  1122. 

mortgagee,  account  against,  on  footing  of,  1122,^1827,  1886],  1898,  1899. 
one  act  at  least  must  be  proved,  1120. 

secus  in  case  of  breach  of  trust,  1120. 
originating  summons,  not  chargeable  on,  unless  by  consent,  1121,  1421. 
parties  to  action  against  trustee  for,  1095. 
particulars  of,  42. 

partner  in  possession  not  liable  on  footing  of,  2105. 
profits  or  interest  charged,  [1119],  1122 — 1125. 
purchase  by  soUcitor  or  agent  set  aside,  where,  2256. 
purchaser  for  value,  not  chargeable  against,  1122. 
special  case  for  charging,  must  be  made,  1120,  1121. 
unintentional  default,  when  treated  as  wilful,  1120. 
vendor,  by,  in  carrying  out  contract,  2181,  2182. 

or  purchaser,  account  against,  receiving  rents,  [2174],  2182. 
what  amounts  to,  1120 — 1122. 
where   instrument    set  asidte  for  fraud  by   solicitor    or   agent,    [2253], 

2256. 
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WILL.    Bee  Administration  ;  Executob  ;  Legacy. 
alien,  of,  1366. 

attesting  witness,  bequest  to,  1137. 

charge  created  by,  not  enforceable  by  foreclosure,  1839,  1865,  1866. 
charitable  gifts  by,  validity  of,  1303  el  seq.    See  Charity. 
class,  gift  to,  1508  et  seq,  [1531]. 
colonial,  evidence  of,  150. 

condition  in,  ignorance  no  excuse  for  non-compliance,  1540,  1655. 
construction  of,  not  decided,  before  accounts  taken,  1419. 
devise,  failure  of,  declared,  [1589]. 

on  condition,  forfeiture  declared,  [1535]. 
domicile,  construed  according  to  law  of,  1357,  1521. 
entering  in  orders,  form  of,  [142]. 
evidence  of,  150. 

declarations  of  testator,  when  admissible,  1509. 
foreign  law,  under,  inquiry  as  to  effect  of,  [1515]. 
found  after  administration  judgment  under  prior  wiU,  inquiry  as  to  person 

interested  under,  [2228]. 
french,  in,  1521. 
foreign,  construction  of,  1426. 

general  devises  and  bequests,  declarations  relating  to,  [1531 — 1535,  1589]. 
infant,  of,  953,  980. 
lapse,  declaration  as  to,  [1531]. 

gift  to  member  of  class  does  not  fail  by,  1508. 

to  Crown,  [1580—1584],  1585. 
married  woman,  of,  885 — 888. 
omissions  in,  1356,  1357. 
original.  Court  entitled  to  look  at,  150. 
power,  in  execution  of,  1357,  1426,  1427. 
probate  of,  effect  of,  as  evidence,  1356,  1357. 

jurisdiction  of  Court  of  Probate,  1352,  1354. 
property  passing  by  particular  words  of  gift,  1555,  1556. 
proves  itself  after  thirty  years,  150. 
receiver  appointed  by,  743. 

religious  profession,  conditions  as  to,  1656,  1677. 
remoteness,  gifts  void  for,  1542 — 1544. 
residuary  devise,  under  s.  25  of  Wills  Act,  1554. 
Scotch  confirmation,  effect  of,  as  evidence,  1355. 
settlement  pursuant  to,  [1649],  1652 — 1657.     See  Settlement. 
specific  devise,  inquiry  whether  accepted,  [1548]. 
thirty  years  old,  150. 

trust  and  mortgage  estates,  gift  of,  what  passes  under,  1181,  1182. 
undue  influence,  avoidance  on  ground  of,  2272. 
vesting  of  portions  under,  1664,  1665. 

WINDFALLS,  [537],  545,  [1683],  1693. 

WINDING-UP.     See  Compauy. 

appeals  from  winding-up  orders,  31,  829,  832,  833. 
assignment  of  petitioner's  debt,  118. 
benefit  bmlding  societies,  of,  [2054],  2063—2065. 
calls  in,  getting  in  of,  by  receiver  or  liquidator,  754. 

indemnity  against,  in  action  by  vendor  against  ultimate  purchaser  of 
shares,  [2Z92— 2294],  2295,  2296. 
costs  in  proceedings  for,  296. 
county  court,  jurisdiction  of,  788. 

transfer  of  proceedings  from,  807. 
discovery  in,  71,  72. 
disputed  debt,  petition  restored,  696. 
examination  of  officers  of  company  in,  65,  66. 
interest  on  calls  in,  1345. 

Irish,  order  in,  made  order  of  English  court,  [194],  194,  195. 
limited  partnership,  2095. 
liquidator,  appeal  by,  825. 

discovery  by,  66,  72. 

retainer  of  soUoitoi  by,  1631. 
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liquidator,  right  of,  not  paramount  to  receivers  of  mortgagees,  754.  : 
misfeasance  summons  extending  time  from  appealing  from  order  on,  832. 
partnei'ship,  of,  2095,  2109,  3110.     See  Paetnebship. 

limited,  2095. 
petition  for,  restrained  where  petitioner's  debt  disputed,  696. 

stay  of,  133. 
proceedings,  leave  to  take,  order  fol-,  1096. 
proof  in,  for  commission,  by  agent,  1335,  1336. 

interest  on  debts,  1345. 
Scotch,  order  in,  enforced  in  England  or  Ireland,  194. 
separate  appearances  in,  of  creditors  or  contributories,  costs  of,  296. 
set-off  in,  1321—1323. 
solicitor's  lien  not  defeated  by,  1039. 
stay  of  actions  and  proceedings  pending,  133,  797,  798. 

concurrent  petitions,  in  case  of,  797,  798. 

WITHDRAWAL, 

appeal,  of,  [814],  826,  832,  837. 
^bill  of  costs,  of,  260. 
cause  of  complaint,  of,  128. 
consent,  of,  before  judgment  entered,  125. 
deposit,  from,  228. 
fraud,  charges  of,  [176]. 
record,  of,  128,  129. 

sequestrators,  of,  direction  for,  [450,  451],  453. 
sheriff,  of,  [499]. 

WITNESS.    Aiid  ate  Affidavit  ;  Evidence. 

action  with,  to  be  so  marked  in  cause  book,  148. 
appeal  by  person  summoned  as,  825. 

examined  on  hearing  of,  835,  836. 
arbitration,  examination  of  witnesses  in,  390,  394. 
arrest,  privilege  from,  460. 
article  reflecting  on,  contempt   of   Court  by  publication  of,  [455],  457, 

458. 
at  trial,  calling,  after  case  closed,  104. 

examination  to  be  taken  otherwise  than  viva  voce,  circumstances  under 
which  ordered,  104. 
Chambers,  attendance  in,  [100],  315. 
commission  to  examine,  103,  107,  108. 
compeUing  attendance  of,  [100]. 
costs  of  production  of,  for  cross-examination,  105,  106. 

refusal  by,  to  answer,  112. 
cross-examination  of,  on  affidavit,  [100],  105,  106. 

liberty  to  use  affidavits  where  deponent  not  cross-examined,  106. 

time  for,  106. 
de  hene  esse,  examination  of,  [102],  107,  149. 
deceased  person,  evidence  of,  151. 
documents  produced  to,  [50,  60],  82. 
entering  evidence  of,  in  orders,  [141]. 
examiner,  before,  [102],  111—113. 

objecting  to  answer,  112. 

refusal  to  swear,  112. 
expenses  of,  allowance  for,  105,  298. 

demanding,  on  production,  105. 
hostile,  106,  112. 
intended,  inspection  by,  [60],  82. 
intimidation  of,  contempt  of  Court  by,  459. 
Master,  examination  before,  113. 
name  of,  discovery  as  to,  85. 
new,  not  called,  costs  of,  835. 
notice  to  produce,  105. 
prisoner,  order  directing  production  of,  [100, 101]. 
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privilege  of,  from  answering  inquisitorial  and  criminating  questions,  96. 
referee,  attendance  before,  390,  394,  404. 
scientific,  remuneration  of,  296,  298,  653. 
Scotch  form,  swearing  in.  111. 
Spanish,  evidence  of,  how  to  be  obtained,  108. 
subpcsna  ad  testificandum,  leave  to  serve,  out  of  jurisdiction,  [100]. ' 
issue  of,  106. 

WOMAN, 

payment  to,  224. 

past  child-bearing,  1591. 

WORKS, 

not  included  in  contract,  inquiry  as  to,  [1309]. 
trustees  to  expend  money  in  specified,  [1139]. 

WORSHIP  (DIVINE), 

disturbance  of,  restrained,  [709],  710,  711. 

WRAPPER, 

injunction  against  imitation  of,  [613,  616],  622. 

WRIT, 

assistance,  of,  to  put  receiver  in  possession  of  chattels,  344,  [4171,  423,  424. 
768. 

to  put  plaintiff  vendor  in  possession,  2223. 

when  available,  344. 
attachment,  of,  425 — 437.     See  Attachment. 
certiorari,  of,  [801,  802],  803. 
de  contumace  capiendo,  192,  818. 
delivery,  of,  when  obtainable,  410,  424,  425. 
distringas,  of,  abohshed,  472,  716.     See  Disteingas. 
dower,  of,  abolished,  913. 

elegit,  of,  enforcement  of  judgment  or  order  by,  408,  410.     See  Elbqit. 
fieri  facias,  of,  enforcement  of  judgment  or  order  by,  408,  410,  418 — 420. 

de  bonis  ecclesiasticis,  of,  418. 
habeas  corpus,  of,  439,  999. 
indorsement  of,  20,  179,  419. 
injunction,  of,  abolished,  511. 
issue  of,  413,  414. 

married  woman  suing  alone,  form,  of,  in  action  by,  850. 
ne  exeat  regno,  of,  505,  506.    See  Ne  exeat. 
partition,  of,  now  obsolete,  1800. 

partner,  writ  of  fl.  fa.  against,  how,  executed,  412,  2130. 
possession,  of,  344,  423. 

issues  without  order  on  judgment  that  party  recover  land,  423. 

on  judgment  to  deUver  to  any  person,  issues  on  affidavit  of  service  and 
of  non-compUance,  423. 
procedendo,  of,  803. 
prohibition,  of,  784—787. 
renewal  of,  [1],  2,  152. 
return  to,  enforcement  of,  [437],  437,  438. 
sequestrari  facias  de  bonis  ecclesiasticis,  of,  418,  440,  445. 
sequestration,  of,  440 — 454.     See  Seqtjestkation. 
venditioni  exponas,  418. 

WRIT  OF  SUMMONS, 

amendment  of,  45,  50,  172.     See  Amendment. 

claim  for  receiver,  indorsement  of,  738. 

continues  effectual  for  all  purposes  except  service,  after  expiration  of 

twelve  months,  2. 
creditor's  action,  in,  1351. 

District  Registry,  issue  of,  from,  173,  175.    See  District  Registry. 
dower,  may  be  indorsed  with  claim  for,  913. 
firm,  against,  11. 

References  to  the  Forms  are  printed  thus  [795]. 
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firm,  in  name  of,  discovery  of  names,  [61],  131. 
issue  of,  1,  2. 

married  woman,  suing  alone,  in  action  by,  850. 
renewal  of,  order  for,  [1]. 

extension  of  time  for,  2. 
renewed,  is  sufficient  evidence  of  renewal,  152, 
service  of,  i  et  seq.    See  Service. 

notice  in  lieu  of,  18. 

out  of  jurisdiction,  14 — 19. 
special  indorsement  of,  1836. 


Vol.  I.  ends  with  p.  846  ;  Vol.  II.  with  p.  1824. 
References  to  the  Forms  are  printed  thus  [795]. 


THE   END 
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